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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WENDELL, HOLMES, Circuit Justice Washington, D. C. 

Hon. FREDERIC DODGE, Circuit Judge Doston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Mancliester, N. H. 

Hon. CHAS. F. JOHNSON, Circuit Judge Portland, Me. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D, BRANDBIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge' New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. EDWIN LOUIS GARVIN, District Judge, B. D. New York^ Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. U. New York Norwich, N. Y. 

Hon. LE.\RNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hou. MARTIN T. MANTON, District Judge, S. D. New York' New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York= New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. H. New York ButEalo, N. Y. 

Hon. HARLAND B. HOWE, District Judgs, Veriuont St. Johnsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFPINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLBY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADPORD, District Judge, Delaware * Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON, District Judge, B. D. Pennsylvania... Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvania Philadelphia. Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Peunsylvanla Pittsburgh, Pa. 

iBecame Circuit Judge March 18, 1918. 'Appointed April 12, 1918. 

^Appointed March 21, 1918. « Resigned May 20, 1918. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington. D. 0. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Waslilngton, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marlon, S. O. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Caroiina Wiison, N. 0. 

Hon. JAMES E. BOYD, District Judge, W. D. North Caroiina Greensboro, N. C. 

Hon. HENRY A. MIDDiUEîTON SMITH, District Judge, B. D. S. C Cbarleston, S. C 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenville, S. 0. 

Hon. EDMUND WADDILL., Jr., District Judge, B. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia LyncUburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Pliilippi, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D. West Virginia. ...Cbarleston, W. Va. 



FIFTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsviiie, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austln, Tex. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Aiabama Birmingham, Ala. 

Hon. ROBERT T. BRVIN, District Judge, S. D. Aiabama Mobile, Ala, 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Piorida Jaclisonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgla Maçon, Ga. 

Hoa. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, B. D. Loulsiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Loulsiana Shreveport, La, 

Hon. HENRY C. NILE6, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON, Jr., District Judge, S. D. Texas» Houston, Tex. 

Hon. W. R. SMITH, District Judge, W. D. Texas El Paso, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C, 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mlch. 

Hon. ARTHUR 0. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. OOCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentuclîy LouisvUle, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, B. D. Mlchlgan Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Mlohigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D. C. WBSTBNHAVER, District Judge, N. D. Ohlo Cleveland, Ohio. 

Hon. JOHN B. SATHR, District Judge, S. D. Ohlo Columbus, Ohlo, 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.. Knox ville, Tenu. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee MempbU, Tenu. 

SEVENTH CIRCUIT 

Hon. JOHN H. GLARKB, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Ooshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge» Chicago, IlU 

Hon. JULIAN W. MACK, Circuit Judge Chicago, IlL 

» Appointed Aprll 6, 1918. • Died May 11, 1913. 
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Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, HI. 

Hon. EVAN A. EVANS, Circuit Judge Baralioo, Wls. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springtteld, 111. 

Hon. GEO. W. ENGLISH, District Judge, B. D. Illinois' DanvUle, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana IndianapoUs, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsln Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsln Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn, 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon, Vv^ALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapoiis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. B. D. Oklahoma Muakogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLB, District Judge, Arizona Tucson, Arlz. 

Hon. BENJ. F. BLBDSOE, District Judge, S. D. Callfornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. Callfornia Los Angeles, Cal. 

Hon. WM. C. VAN FLBET, District Judge, N. D. Calilornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Callfornia San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge. Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NBTERBR, District Judge, W. D. Washington Seattle, Wash. 

' Appolnted May 3, 1918. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



COGGESHALI. LAÛNCH CO. V. EARLY. 

(Circuit Court o£ Appeals, Nlnth Circuit. February 4, 1918. Rehearlng 
Denled April 1, 1918.) 

No. 2975. 

, Shipping ©=»209(3) — Pétition fob Limitation of Liability — Answer — 
sufficiency. 

A pétition for limitation of liability, flled by the operator of a vessel, 
alleged tbat It was used by petitiouer in the business of transporting pas- 
sengers and frelght ; that on one of Its trips deceaséd was a passenger on 
the lower deck, on whlch deck there was a doorway, through whidi 
frelght was loaded upon and discharged from the vessel ; that, when the 
doorway was not being used for that purpose, it was closed by a héavy 
sllding door ; that before departure the door was closed, and thàt ■ on 
the voyage deeeased, either by hlmself or in company of othersi, without 
the consent or knowledge of petitioner, and vvàthout any authority to do so, 
shoved back the sllding door, thus opening the doorway; thiit it was the 
custom of the launch company to protect the doorway by plaoing, ab'out 
four feet from the floor of the deck, a hfiavy horizontal bar, but that on' 
the occasion in question, the door having been pushed back without thé 
knowledge of petitioner or any of its employés, the bar was not so placed, 
and the opening was thus unprotected. The answer of cpmplalnant, the 
mother of deeeased, alleged that it was the custom of petitioner to per- 
mit the door to remain open when the vessel was on her voyage, and to 
place across the open space the heavy bar for the purpose of preventiiig 
passengers from falllng into the wnter ; that deeeased, while a regular 
passenger on the boat, with his fare paid, and while the boat was making 
one of its regular trips, fell through the open door and was drowned, by 
reason of the négligence of petitioner in falllng to place the bar or otlïer 
safeguard across the doorway ; and that petitioner was négligent in 
operating the vessel with an insufflclent crew. Held, that the answer, 
which set forth that deeeased was a regular passenger and, having al- 
ways been accustmed to see the bar placed across the doorway, relied 
upon its being so placed for his protection, was sufiicient to sustain a 
decree for the clalmant. 
Shipping <g=»209(3) — Evidence — Sufficienct. 

In a proceeding to limlt liability of the operator of a vessel for dam- 
ages on account of the death of a passenger, who fell through an open 
doorway and was drowned, évidence held to establish the négligence of 
the operator of the vessel in failing to hâve the doorway guarded as was 
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Its custom ; It îippearlng that the vessel at the tlme was belng operated 
with a crew short of that requlred by law. 

3. Shipping iS=>209(3) — Evidence — Sufficienct. 

In a proceedlnK to limit tlje-'ltebipty. of tjie operator of a vessel on ac- 
count of the death of a paséèngër,iwh6 fell through an open doorveay and 
was drowned, it appearing that the doorway had always previously been 
protected, évidence held not to reqwlre or justify a finding of contrlbutory 
négligence on tlie part of the pàsseiiget. 

Appeal f rom the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T, Dooling, 
Jadgé. ;'■'■■' ^ 'i ■;':'■ -'^ ■ 

Pétition by the Coggesh^ill Lîiunch Company, a corporation, for limi- 
tation of liability, in whïch the prbsécution of an action brought by 
Eliza A. Early in the state court to recover damages growing out of 
the death of her son by reason of the alleged négligence of the Launch 
Company, operator of a vessçl, and the ownçr, was enjoined. EHza A. 
Early thereupon filed her claim. in aiiswer to pétition for limitation of 
liability. Erom â decree lîmiting the liability, and awarding claimant 
as damages $5,000 and costs, to be satisfied out of a stipulation given, 
the Launch Company appeals. Aflfirmed. 

Clarence Coonan,, of Eurêka, Cal., and Nat Schmulowitz, of San, 
Francisco, Cal., for appellant. 
W. Ernest Dickson, of Eurêka, Cal., for appellee. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Jtldge. It appears from the record that the claimant 
in thepreseiit case had brought an, ^çtiop in the superior court of Hum- 
boldt county. Cal., to recover damages growing out of the death of her 
son, George B. Early, by reason of the alleged négligence of the appel- 
lant, launch comi>any, operator, and the Hammond Lumber Company, 
ownèr, of the steam ferryboat Antëlope. The launch cômpany and the 
lumber company thereupon commenced a proceeding in the court be- 
low for the limitation of their liability, in which proceeding the prose- 
cution of the action brought in the state court was enjoined, and the 
plairitifif in that action thereupon filéd her claim and answer to the pé- 
tition for the limitation of liability in thC; court below, upon the trial of 
which cause the court enter ed a decree limiting the liability as prayed 
for and awarding the claimant as damages $5,000 and costs against the 
launch company, to be satisfied oiit of the stipulation that was given 
in the proceeding. The présent appeal is by the launch company from 
that portion of the decree. 

[1] It is insisted on behalf of the appellant that the answer filed by 
the claimant in support of her claim was fatally defective, but we can- 
not so regard it. The pétition for the limitation of liability alleged, 
among other things, that the Antëlope was at ail of the times in ques- 
tion used and employed by the launch company in the business of 
transporting passengers and f reight on Humboldt Bay, between the city 
of Eurêka and the town of Samoa, and that on one of those trips, on 
the 15th day of January, 1915, the deceaséd was a passenger on the 
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lower deck of the boat, on which deck there was a doorway through 
which freight was loaded upon and discharged from the vessel; that 
when such doorway was not being used for that purpose it was closed 
by a heavy sliding door, and that before the departure of the boat from 
Samoa on the occasion in question the said doorway was closed by 
drawing to the sliding door, and that on the voyage the deceased, either 
by himself or in company with others, without the consent or knowl- 
edge of the petitioners, or either of them, and without any authority 
so to do, shoved back said sliding door, thus opening the said doorway ; 
that it was the custom of the launch company to protect the doorway, 
when open, by placing, about 4 f eet from the floor of the deck, a heavy 
horizontal bar across the opening, fitting the ends thereof into brackets 
fastened on either upright jamb, and locking the bar by inserting a pin 
in one end thereof ; but that on the occasion in question, the door hav- 
ing been pushed back without the consent or knowledge or authority of 
the launch company or of any of its employés, the bar was not so plac- 
ed and the opening was thus unprotected, resulting in the falling 
through it into the bay of the deceased, and his conséquent drowning. 

In her answer the claimant, after denying certain of the material 
allégations of the pétition, alleged, among other things, that at the time 
in question and for a long time prior thereto it was the fixed habit and 
custom of the petitioners to negligently permit the door to remain open 
when the vessel was on her voyage^ and its like custom to place across 
the open space the heavy bar for the purpose of : preyenting its passen- 
gers from falling through the open space into the water, and that at 
the time in question, while a regular passenger on the boat, with his 
fare paid and while the boât was making one of its regular trips, the 
deceased fell therefrom into the, water, and that the drowning was 
caused by the négligence of the petitioners, in neglecting to place the 
bar or other safeguard across the open doorway, and that thé peti- 
tioners were further négligent at the time in question by operating the 
said boat with an insufificient crew, there then being one mah short of 
the number required by the ruks and régulations provided by the 
United States; that the employé whose duty and custom it had always 
been to place the said bar as a protection across the said doorway was 
not then on the boat, and no one had been employed to fill his place ; 
that the deceased had been for a lohg time prior to the accident a reg- 
ular passenger on the boat, going daily to and from his work ât Samoa 
to and from his home in Eurêka, and had always been accustomed to 
see the bar across the doorway, and relied upon its being in place for 
his protection; and that, relying upon the bar being in place as usual 
and upon the duty of the petitioners as common carriers to place either 
the said bar in its proper position or other proper protection, and by 
reason of there being no proper protection at the time in question, and 
not because of his own négligence, the deceased fell through the open 
doorway into the waters of the bay and was drowned. 
We think the answer sufficient. 

[2] On the trial of the case much testimony was gîven on behalf of 
both parties, some of which was inconsistent and conflicting, from 
which, together with other évidence introduced, the court found that 
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the launch company was guilty of the ftegligence alleged against it, and 
that the deceased was not guilty of contributory négligence. After a 
careful examinatiori bf the record, we are unable to hold that the court 
was wrong in eithèr respect. By the certificate of inspection of the 
launch, she was required to carry as a complément of her officers and 
crew one licensed master and pilot, two deck hands, one licensed chief 
engineer, and one firemah. The case shows that a large number of the 
many passefigers that the boat carried between Eurêka and Samoa 
habitually, and on the occasion in question, traveled on the lower deck, 
which was entirely inclosed except for the sliding door, which was 
about 8 feet wide, intended for thetaki'ng on and carrying off of 
f reight, which door, however, was often opened by the passengers dur- 
ing the respective trips, and the doorway used by them in leaving the 
boat. Recognizing the danger necéssarily resulting from the opening 
of the door, the government inspectors, it appears, ordered the launch 
company to keep in place when the door was opened the bar that has 
been mentioned; and such, it appears from much of the testimony 
igiven on behalf of the claimant, was its invariable custom, except in 
the instant case. 

The négligence of the launch company in that regard we think sufïi- 
ciently appeairs from. the testimony of the président, Coggeshall. It 
is undisputed that the deceased was a passenger on the boat that left 
Samoa for Eurêka in the evening of January 15, 1915. The witness 
referred to was questioned and answered as foUpws: 

"Q. Whose duty was it to close that door on leavlug Samoa (or EurekaV 
A. If it is not otherwlse closed, it is No. 2 deckhand's duty. We hâve No. 1 
and No; 2 deck hands. Q. On January 15th who was No. 2 deck hand? A. 
We had no No. 2 deck hand ; No. 1 deck hand was sick, and so No. 2 deck 
hand was acting in his place. Q. Was It No. 1 or No. 2 deck hand's place to 
close the door? A. No. 2. Q. No. 1 acts as purser and takes the tickets? 
A. On her main deck; No. 2's 'business is to look ont to see that the cargo 
port is closed, or the bar Is put up. Q. On January 15, 1915, who was No. 2 
deck hand? A. Mr. Knudsen. Q.Had it ever been the duty of Nlck Muster 
to close that lower door? A. Not to my knowledge; he is No. 1 deck hand, 
or purser; hls business is to look out for the tickets. No 2 deck hand at- 
tends to the freight and things betwecn-decks. Q. After the cargo port is 
closed, where does the duty of No. 2 deck hand next take hlm? A. No. 2 la 
down between-decks. After he has made her safe he goes upon her passen- 
ger deck; hls next duty is to assist in the disembarkatlon of the passengers 
when they get on the Eurêka side. Q. After the cargo port is closed, what is 
the next duty on the boat of No. 1 defekhand? No. 1 — he stands by on deck. 
Both men are pr^aring, standing by,; untll such times as they shall go to 
Eurêka; they are subjeet to any orders of the master of the boat; if he 
wants a, deck hand, he whistles. Q. When you refer to the upper deck, you 
mean which deck? A. The passenger deck; the between-decks is the freight 
deck." 

There was conflict of testimony as to which one of the two deck 
hands was charged with the duty of looking after the doorway— the 
witnesses for the claimant testifying that the one who was absent al- 
ways put up the bar, whereas the witnesses for the petitioners testified 
that it was the duty of the other deck hand to do so; but that it was 
the duty of one or the other to see that the bar was in place wheft the 
door was opened we think beyond question, and that the only deck hand 
on the boat at the time in question was engaged in acting as purser and 
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taking the tickets of the passengers appears f rom the testimony of the 
président of the company. There was also positive testimony on be- 
half of the claimant that as the boat left Samoa on the evening in 
question with the deceased, among many other passengers, the door 
was open and the bar was not up. 

We think it clear that there was obvions négligence on the part of the 
launch company, for it was certainly the duty of the company either 
to prevent the door from being opened by the passengers, or to hâve 
the bar in place to prevent just such accidents as happened in this in- 
stance, in the event the door should be opened. That it was the in- 
variable habit of the passengers to open the door from time to time 
abundantly appears, although it further appears that the company 
made varions efforts to stop such proceeding. 

[3] We also agrée with the court below that the facts and circum- 
stances of the case were not such as to require or justify a finding of 
contributory négligence on the part of the deceased. "This con- 
tributory négligence," said the learned judge, "is said to hâve consisted 
in his assisting in opening the door, and in his f ailure to observe that 
the bar was not in place. Contributory négligence is an affirmative 
défense, is always relative, and the burden of establishing it is upon 
the party who asserts it. It must be observed in this connection that 
deceased did not open the door at ail at the place where he f ell through, 
so that what he did did not contribute in any degree to the lack of 
protection at that place occasioned by the absence of the bar. But 
the opening of the door in any event was not an unlawful act, nor was 
it one négligent per se, because it was never attended by danger when 
the bar was in place. Nor can it be said that the mère approach of 
deceased to the opening already made by others was négligent, as he 
had every reason to suppose that there was no danger in so doing, for 
at ail times theretofore the bar had been in place. Nor was he bound 
under ail the circumstances to assure himself that the bar was not in 
place at that time, because he was bound only to the exercise of such 
care as an ordinary prudent person would hâve exercised under the 
circumstances. He could not anticipate, and was not bound to antici- 
pate that the vessel had left Samoa with this doorway unprotected. He, 
with the other passengers, had become so accustomed to the présence 
of the bar that he had no reason to suspect that it was not in place, as 
indeed there is no good reason for its not being in place. From ail 
the surrounding circumstances I am compelled to the belief that, with 
his attention fixed on the door, which had stuck, he approached it with 
his side to the doorway, without observing or pausing to observe its 
unprotected condition, jjut relying on the fact that the bar had always 
been in place. It was between 5 :30 and 6 o'clock in the evening of 
January 15th, and, while not yet dark, it was not whoUy Hght; and, 
though an examination would hâve disclosed to him the absence of the 
protecting bar, his failure to make such examination, having in view 
ail of the circumstances, can neither excuse such absence nor charge 
him with such degree of négligence as to relieve petitioners from re- 
sponsibility." 
The judgment is afSrmed. 
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GRIFFIN V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. January 31, 1918.) 

No. 1280. 

1. Cbiminal Law <ê=1036(1)— Appeal and Ebror — Présentation of Gbounds 

OF Review in Court Below — Necessity. 

Défendant Is not entitled to hâve objections to the admission of évi- 
dence considered on error, when they are not ralsed in the court below, 
partleularly vfhere the objections could hâve been obviated, If ralsed. 

2. Cbiminal Law ig=Jl036(l) — Trial — Objections. 

In a prosecution for depositlng in the mails nohmallable matter, défend- 
ant, if not satisfied that the post cards and letter involved contalned non- 
mallable communications when recelved, should hâve stated that as a 
ground for their rejection, or ralsed it by motion for dlrected verdict, and 
cannot for the first time raise It on wrlt ot error. 

3. PosT Office <@=»31 — Offenses— Statdte — Construction. 

Under Pénal Code (Act March 4, 1909, c. 321) § 211, 35 Stat. 1129 (Comp. 
St. 1916, § 10881), declaring that every obscène, lewd, or laselvious, and 
every filthy, letter, wrltlng, or other publication of an indécent character, 
shall be nonmaUable, a letter, the language of which was calculated to 
arouse, or Implant In the miads of those Into whose hands it mlght corne, 
lewd or laselviOus thoughts, or having a tendency to déprave or corrupt 
the morals, is nonmallable. 

4. Post Office <ê=>33 — Offenses — Statute — Construction. 

TJnder Pénal Code, § 212 (Copp. St. 1916, § 10382), declaring that any 
postal card upon whlch may be written any delineations, epithets, terms, 
or language of any lewd, lascivloûs, obscène, libelous, scurrllous, défama- 
tory, or threatening cliaractér, or calculated and obvlously Intended to 
reflect injurlously upon the character or conduct of another party, Is 
nonmallable, post cards tending to reflect injuriously upon the character 
and conduct of a woman to whom they were addressed, and which con- 
talned language of a scurrllous and defamatory character, are nonmall- 
able. ' 

5. Post Office <Si»50 — Evidence^Offebs— Rejection. 

In a prosecution for Icnowingly and willfully depositlng In the mails 
noumallable matter dlrected to a woman, the rejection of testimony that 
there were others who were angry at her and hud more motive than de- 
fendant is not revlewable, where it was not off ered in connection wlth 
other évidence showing an opportuulty on the part of such persons to 
commit the crime; there being no évidence thut such persons llved in 
the town where the letters and post cards were malled. 

In Error to the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Jr., Judge. 

Michael J. Griffin was convicted of unlawfully and knowingly de- 
positlng and causing to be deposited in the mails, in violation of Pénal 
Code, §§ 211, 212, certain nonmailable matter, and he brings error. 
Affirmed. 

Richard J. Talbot, of Springfield Mass. (Charles H. Moore, of Bos- 
ton, Mass., on the brief), for plaintifî in error. 

Lewis Goldberg, Asst. U. S. Atty., of Boston, Mass. (Thomas J. 
Boynton, U. S. Atty., of Boston, Mass., on the brief), for the United 
States. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

Ê=jFoi other cases see same topic & KEY-NUMBEH in aU Key-Numbered Dlsests & Indexes 
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BINGHAM, Circuit Judge. This is a writ of error from judgments 
of the United States District Court for Massachusetts on two in- 
dictments, which were tried together and later consolidated for the 
purposes of this writ. 

The first indictment was brought under section 211 of the Pénal 
Code, and charged that the défendant "on or before the twenty-fifth 
day of November, in the year one thousand nine hundred and fifteen, 
at Springfieid, did unlawfuUy and knowingly deposit and caused to 
be deposited in the mails of the United States of America for mailing 
and delivery certain nonmailable matter ; that is to say, a certain ob- 
scène, lewd, lascivious, and filthy letter, inclosed in a certain envelope, 
then and there addressed and directed as follows" — setting out the 
name and résidence of the addressee, a sufficient portion of the letter. 
to identify it, and stating that the remainder was too obscène, lewd, 
lascivious, and filthy to spread upon the record. 

The second indictment was brought under section 212 of the Pénal 
Code, and contained eight counts ; but only the second, fourth, fif th, 
sixth, seventh and eighth were submitted to the jury. In the second 
count it was alleged that the défendant "on or about the fif th day of No- 
vember, in the year nineteen hundred and fifteen, at said Springfieid, 
did unlawfully and knowingly deposit and cause to be deposited in the 
mails of the United States of America for mailing and dehvery a cer- 
tain postal card, upon which, to wit, upon the back thereof, delinea- 
tions, epithets, terms, and language of a libelous, scurrilous and de- 
famatory character, and calculated by the terms and manner and 
style of display, and obviously intended to reflect injuriously upon 
the character and conduct of another, to wit, one Daisie B., were then 
and there written and apparent, of the ténor following" — setting out 
the communication thereon and the name and address of the party to 
whom it was sent, that it was nonmailable matter, and that the de- 
fendant well knew that the delineations, epithets, terms, and language 
were upon the postal card. The remaining counts of the indictment 
vi^ere of the same ténor, except that they related to the sending of 
other postal cards bearing différent communications, but addressed 
to the same person. 

Upon each indictment the défendant was f ound guilty, and was sen- 
tenced to imprisonment "in the house of correction at Greenfield, in 
the district of Massachusetts, for a term of four months, * * * 
said sentences to take effect concurrently." 

Various errors are assigned. In the first six assignments the de- 
fendant complains that the court erred in admitting in évidence the 
various postal cards relating to each of the six counts of the second 
indictment that were submitted to the jury. The seventh assignment 
relates to the admission of the letter which forms the subject-matter 
of the first indictment. The ground of exception, as disclosed by the 
record, was that the communications upon the postal cards did not con- 
stitute nonmailable matter within the provisions of section 212, and 
that the letter did not contain nonmailable matter within the provisions 
of section 211. 
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[1, 2] Under thèse assignments of error counsel for the défendant 
hâve undertaken to argue (1) that there was no évidence in the case 
from which it could be found that th« communications, if nonmail- 
able, were upon the letter and postal cards when they were received 
from the ^ mail; (2) that the testimôny of the government's handwrit- 
ing' expert that the défendant wrote the letter and the postal cards 
should net hâve been received; and (3) that the testimôny of the expert 
being'excluded, there was no evideilce from which it could hâve been 
fouhd that the défendant wrote them. The défendant, however, is not 
erititled to hâve thèse objections considered in this court, for they were 
not' raised in the court below, and, if they had been, could hâve been 
readily obviated. The testimôny of the expert for the government, 
if objection had been raised at the time, could hâve been stricken 
out and the witness required to state his opinion without incorporating 
in his answer the matter hère complained of . Furthermore, there was 
other évidence than that of the expert from which the jury would hâve 
been warranted in finding that the défendant wrote the letter and the 
postal cards. The défendant himself testified that upon being charged 
in the présence of a police officer with having sent the letter and postal 
çards he remained silent and did nôt deny the accusation, and there 
was other évidence bearing upon the question which it is unneceasary 
to reeount. As to whether the letter ând postal cards contained the 
communications charged in the indictments at the time they were 
received from the mails, there was sufficient évidence to warrant the 
submission of the case to the jury. Mrs. B., the person to whom the 
letter and cards were addressed, was called as a witness, and testified 
that the letter which was produced and shown to her was the: letter 
which she received through the mails, and each of the postal cards 
was likewise produced and testified to, being jdentified by reading a 
portion of the communication thereon. If the défendant was not sat- 
isfied with this proof, he should hâve specifically stated it as a ground 
of objection to the réception of the évidence, or raised the question by 
a motion for a directed verdict. 

The only question properly raised by thèse assignments of error 
being whether the letter and postal cards constituted nonmailable mat- 
ter within the provisions of the statutes above ref erred to, we will now 
proceed to consider it. 

[3] Section 211 of the Pénal Code, under which the indictment re- 
lating to the letter was drawn, reads as f ollows : 

"Every obscène, lewd, or lascivious, and every fllthy, * * • letter, writ- 
Ing, * * » or other publication of an indécent character, • * * Is 
hereby declared to be nonmailable matter and sliall not be conveyed In the 
mails or dellvery from any post office or by any letter carrier. Whoever shall 
kno\|i'lngly deposlt, or cause to be deposlted for mailing or dellvery, anythng 
declared by ttiis section to be nonmailable, * ♦ * shall be flned not more 
than five thousand dollars, or imprlsoned not more than five years, or both." 
Comp. St. 1916, i 10381. 

The courts, in construing this statute, hâve held that the rule by 
which to "détermine whether a writing cornes within the meaning of 
the statute is whether its language bas a tendency to déprave and cor- 
rupt the morals of those whose minds are open to such influences, and 
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into whose hands it may fall, by arousing or implanting in such minds 
obscène, lewd, or lascivious thoughts or desires" (Knowles v. United 
States, 170 Fed. 409, 412, 95 C. C. A. 579, 582; Dunlop v. United 
States, 165 U. S. 486, 500, 17 Sup. Ct. 375, 41 L. Ed. 799; Rosen v. 
United States, 161 U. S. 29, 43, 16 Sup. Ct. 434, 40 L. Ed. 606), and 
that it is not essential to the commission of the offense that the entire 
contents of the communication be objectionable in character (DemoUi 
V. United States, 144 Fed. 363, 366, 75 C. C. A. 365, 6 L. R. A. [N. 
S.] 424, 7 Ann. Cas. 121). We hâve no hésitation in saying that the 
communication contained in the letter, which is before us as an ex- 
hibit, falls within the terms of the statute and was nonmailable. Its 
ianguage is calculated to arouse or implant in the minds of those into 
whose hands it may come and subject to such influences obscène, lewd 
or lascivious thoughts or desires. 

[4] The section under which the six counts submitted to the jury on 
the second indictment was drawn provides : 

"Sec. 212. * * * Any postal card upon which any delineatlons, epithets, 
terms, or Ianguage of an indécent, lewd, lascivious, oljscene, libelous, scurril- 
ous, defamatory, or threatening character, or calculated by the terras or 
manner or style of dlsplay and obviously intended to reflect Injuriously upon 
the character or conduct of another, may be written or printed or otherwise 
impressed or apparent, are hereby declared nonmailable niatter, and shall not 
be conveyed in the mails nor delivered from any post office nor by any letter 
carrier. * ♦ * Whoever shall knowingly deposit or cause to be deposiled, 
for mailing or delivery, anything declared by this section to be nonmailable 
matter, * * * shall be flned not more than five thousand dollars, or Im- 
lirlsoned not more than tive years, or both." Oomp. St. 1&16, § 10382. 

We have carefully examined the communications upon the postal 
cards and the pictures in connection therewith, and contained thereon, 
and are of the opinion that they were calculated by the terms and 
manner of display and obviously intended to reilect injuriously upon 
the character and conduct of the person to whom they were addressed, 
and that some of them also contain Ianguage of a scurrilous and de- 
famatory character within the meaning of the provisions of the act 
in question. 

The eighth assignment of error has not been argued. No reason 
has been suggested, and we see none, showing that the court erred or 
the défendant was harmed in not permitting counsel to pursue the, in- 
quiries set forth in this assignment. 

[ 5 ] The ninth and tenth assignments présent the same question. The 
défendant ofïered to prove that the relations of other persons to Mrs. 
B., the addressee of the letter and postal cards, "were such that they 
had a motive in sending thèse cards ; that they were angry with her, 
and that they had animosity towards her because she threw one of 
them down, to use a figure of speech; that they had just as much, if 
not more, motive than the défendant had." This offer of proof was 
excluded on the ground that it was too remote, and the défendant ex- 
cepted. The question whether such évidence is too remote to be of 
value on an issue in a case rests chiefiy in the discrétion. of the presid- 
ing judge, and, unless offered in connection with other évidence show- 
ing an opportunity on the part of such other person or persons to com- 
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mit the crime charged, its exclusion on this ground is not error. In 
this case there was no évidence or offer of proof that other persons 
entertaining ill feeling against the addressee, Mrs. B., lived or were 
in S'pringfield at the various times on which the letter and postal cards 
were mailed, or that at the time the letter and cards were mailed they 
then entertained any ill feeling against her ; nor was there any other 
évidence presented or proof oflfered so Connecting them with the crime 
charged as to warrant the introduction of évidence tending to support 
the oflfer of proof in question. If such a ruling of a trial court is ever 
reviewable because of clear error, this is not such a case. Common- 
wealth y. Abbott, 130 Mass. 472; Lane v. Moore, 151 Mass. 87, 23 N. 
E. 828, 21 Am. St. Rep. 430; Commonwealth v. Holmes, 157 Mass. 
232, 32 N. E. 6, 34 Am. St. Rep. 270; Alexander v. United States, 
138 U. S. 353, 11 Sup. Ct. 350, 34 E. Ed. 954. 
The judgment of the District Court is affirmed. 



GRASAM et al. v. O'FERRAL et al. 

(Circuit Court of Appeals, First Circuit. January 24, 1918.) 

No. 1149. 

1. Courts (@=>406(1) — Circuit Court of Appeals — Review of Décisions op 

Suprême Court of Porto Rico 

The Circuit Court of Appeals for the First Circuit, in revlewlng a 
judgment of the Suprême Court of Porto Rico, will not, on a pure ques- 
tion of local law, dlsturb the Judgment of the lower tribunal, except on 
conviction that clear error was committed. 

2. Courts <g=>406(l) — Circuit Court of Appeals — Review of Décisions oi" 

Suprême Court of Porto Rico. 

A détermination by the Suprême Court of Porto Rico that plalntlffs 
by reason of prescription had lost their rlghts to malntaln an action 
cannot be deemed so clearly erroneous as to warrant dlsturbance by 
the Circuit Court of Appeals of the First Circuit, where plalntlfCs were 
over 21 years of âge on December 18, 1899, when the âge of majorlty in 
the island was by the United States mlUtary government declared to 
be 21, whlch âge was eontlnued in Clv. Code, § 317, effective In March, 
1902 ; this being partlcularly true, as there was more than 4 years' un- 
explalned delay, if the âge of majorlty should be deemed 25, as flxed by 
the Spanlsh law. 

3. Courts <g=>4CK>(l) — Circuit Court of Appeals — ^Review of Décisions of 

Suprême Court of Porto Rico. 

Where one of the plalntifts, the wldow of a Porto Rlcan, grauted a 
résident of Porto Rico authority to take in her name ail steps neces- 
sary for the settlement of the estate of her deceased husband, and to 
perform ail and every act inhérent to hls power untll the final terml- 
natlon of the testamentary proceedings, détermination by the Porto 
Rico Suprême Court that such attorney had authority to represent the 
widow, whether the estate was settled judlcially or extrajudlclally, can- 
not. In view of the wldow's approval of the aecounts based on the set- 
tlement, be deemed clearly erroneous. 

4. Infants <S=5>77 — Parties — Guardian Ad Litem. 

■VVhere the guardlan ad bona of Infants suggested to the court the 
necesslty of the appolntment of a guardlan ad litem to represent them 
in the settlement of the estate of their father, and the courts of Porto 

^s>Fot other cases see same toplc & KEY-NVHBBR in ail Key-Numbered DIxests & Indexes 
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Rico, In accordance wlth the requirements of law, appointed a guardiaii 
ad litem before settling the estate, the infants were properly before tlie 
court; It having Jurlsdlction of the estate. 

6. Infants iS=>80(1)— Guaedians Ad Litem — Appointment— Pétition. 

Where an infant's minorlty and the disqualification of her nearest 
relatives were truly represented to the Porto Klco court in a sugges- 
tion for the necessity of the appointment of a guardlan ad litem, the 
fact that the suggestion was made by one who, wlthout authority, was 
purportlng to act as guardlan ad bona for the infant, does not In- 
validate the appointment of the guardlan ad litem. 
8. Infants <S=380(.'3) — Guardians Ad Litem — Appointment— Objections. 

Where the mother of infants made no objection to the appointment of 
a guardlan ad litem by the Porto Rico court pursuant to the sugges- 
tion of one purportlng to act as guardlan ad bona, and she approved 
and accepted a settlement of the estate of her deceased husband, such 
mother cannot thereafter assert that the appointment of the guardlan ad 
litem was invalld. 

7. Infants <S=>80(3) — Guardians Ad Litem — Appointment — Objections. 

Where a grandmother of infants, who reslded in Porto Rico, though 
the next nearest relative after disqualification of thelr mother, dld not 
object to appointment of a guardlan ad litem to represent them in the 
settlement of the estate of thelr father, and dld not untU after the set- 
tlement renounce in favor of the Infants and thelr mother, such grand- 
mother cannot attack the valldity of the appointment. 

8. Infants <S=»77 — Guardian Ad Litem — Collatéral Attack. 

Where the appointment of a guardlan ad litem to represent Infants 
In proceeding for the settlement of the estate of thelr deceased father 
by the Porto Rico courts was valld, the infants were before the court, 
and were not entitled to elalm any new and Independent accounting 
In partition of the estate. 

9. Courts ©=406(1) — Circuit Court or Appeals— Review of Décisions of 

Suprême Court of Porto Rico — MAriERs fob Détermination. 

Where détermination of the Suprême Court of Porto Rico, aflirmlng a 
judgnient of the district court in favor of défendants, was afllrmed on 
the merlts, the question whether the appeal should be dismissed, because 
one of the défendants was not made a party to the appeal, need not be 
disposed of. 

Appeal from the Suprême Court of Porto Rico. 

Suit by Andres B. Crosas Grahani and others against Andres Crosas 
O'Ferral and another. From a judgment of the Suprême Court of 
Porto Rico, affirming a judgment of the district court for défendants, 
plaintiflfs appeal. Affirmed. 

S. Mallet-Prevost, of New York City (Curtis, Mallet-Prevost & Coït, 
of New York City, on the brief), for appellants. 

Howard Thayer Kingsbury, of New York City (Frédéric R. Coudert, 
of New York City, on the brief), for appellees. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. This is an appeal from a judgment of the 
Suprême Court of Porto Rico rendered March 5, 1913, affirming a 
judgment rendered by the district court of San Juan on May 24, 1910. 
The opinion of the Suprême Court is reported 19 P. R. R. 184. 

There are three appellants, namely, Elena Graham O'Brien and 
Andres B. and Eduarda Crosas Graham, composing the succession of 

^ssFoi otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Eduardo E. Crosas O'Ferral, who died NôVembér 8, 1877. The first- 
named appellant is his widow. The othér two are his childrén. An- 
dres B. was born April 4, 1877; Eduarda was born June 14, 1878, 
after her father's death. , 

The appellants brought the suit in the district court, which resulted 
in the above judgment, now appealed from, on November 14, 1908. It 
was entitled: 

"Action for nullity of acts and contracts, eancellatlou of inscriptions, dis- 
solution of community, accounting of executorsliip and demaud for iuherit- 
ance." 

The défendants named were Andres Crosas O'Ferral, the présent 
appellee, and Rafaël Margari. The court was asked to déclare null 
and vOid certain conveyances, by Margari to the présent appellee, of 
property wherein such succession claimed an interest ; to déclare null 
and void a subséquent partition, inventory, and assessment of the es- 
tate of said Eduardo E. Crosas O'Ferral, made by said appellee, and 
approved June 7, 1877, by the judge of first instance for the Cathedral 
district in San Juan, together with certain transactions by said appel- 
lee involvèd in or connected therewith ; and also to require an account- 
ing by the appellee of said decedent's estate in his charge as executor. 
The district court decided in favor of the défendants and dismissed 
the complaint. 

When the above suit was brought, the partition proceedings referred 
to had stood approved for 21 years. The conveyances by Margari to 
the appellee had stood unquestioned for a still longer period. The two 
childrén above named were then, respectively, 31 yearg and 7 months 
and 30 years and 5 months old. It does not appear that their mother 
was not of f ull légal capacity, either when said conveyances "were made 
or when said partition proceedings were approved. It appeared with- 
out question that she had been represented in said proceedings by one 
Miguel Sainz, under a power duly executed by her, and her own testi- 
mony was that she had herself accepted at the time, as satisfactory, 
accounts based thereon, as approved by said court, subsequently sub- 
mitted to her by the appellee. 

[1 2] 1. The first question is whether the appellants had not lost 
by lapse of time, before February 14, 1908, ail right to attempt the 
avoidance of the conveyances, proceedings, and transactions set forth 
in their complaint. Four judges of the Suprême Court were of opin- 
ion that they had. The court nevertheless dealt with the case on its 
merits, as had the district court, and, having donc so, approved the 
judgment below. One of the five judges, however, while concurring 
in this resuit, did so "except as to thé discussion of prescription." In 
the district court, though prescription had been, set up as a défense, it 
vi'as not expressly discussed or passed upon in the court's opinion. 

Whatever may hâve been the âge at which majority began under the 
Spanish law previously in force in Porto Rico, it has been 21 years 
ever since it was so fixed by an order of the United States military 
goverriment dated December 18, 1899. The présent Civil Code, which 
went into effect March 1, 1902, has since that date so providéd in sec- 
tion 317. See Aguilar v. Vasquez, 6 P. R. 1, 9. Both the above 
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minors had reached the âge of 21 before the date of the above order of 
1899. This suit was not begun, thereïore, until more than 9 years had 
passed since the younger of them had become qualified to bring it. 
The Suprême Court held (19 P. R. 233) that there could be— 

"no doubt that the action to secure nuUity of the contracts and stipula- 
tions above referred to, if proper, had prescribed by the expiration of the 
four years which the law provides for its commencement, which perlod of 
time is the same as that fixed for the rescission of partitions." 

This détermination of a pure question of local law is one which this 
court will not disturb, but, on the contrary, will uphold, except on con- 
viction on its part of clear error committed. Cardona v. Quinones, 240 
U. S. 83, 88, 36 Sup. Ct. 346, 60 h. Ed. 538. Thèse two appelants 
fail entirely to convince us that clear error was committed. There is 
no attempt on their part to explain or excuse the delay of 9 years. On 
the theory that they did iiot become qualified to sue until they were 
25 years old, according to the Spanish law before 1899, there is still a 
delay of more than 4 years left without explanation or excuse. 

[3] 2. Nor do the appellatits satisfy us that clear error was commit- 
ted by the Suprême Court in any of thç^ results at which it arrived 
upon an examination of the merits of their pétition, into whiçh exami- 
nation it entered, notwithstanding its above rulings upon the question 
of prescription. It has set f orth those results in a thorough and care- 
ful opinion. Hère, also, the matters involved concern purely local law. 

The appellants relied mainly upon a contention that the accounting 
and partition proceedings of 1887 were void, because they were not 
properly made parties thereto- — in the cases of the two minors, because 
the appointment of a guardian ad litem for them, as shown by the 
record, was not in accordance with law, and in the, case of their 
mother, represented, according to the record, by an attorney under a 
; power executed by her, because said power authorized the attornéy to 
act only in a " judicial settlement" of the estate to which the proceed- 
ings related. The proceedings, though before, and approved, as has 
been stated, by, a judge of first instance, did not, it is said, constitute 
a "judicial settlement" within the meaning of the power. 

As to the power of attornéy in question, under which Elena Graham 
iappears to hâve been represented in the; proceedings of 18é7, its due 
exécution by her in New York, on December 13, 1886, is not disputed. 
By it she granted to Miguel Sainz, of Porto Rico, "authority to take 
in her name ail légal steps necessary for the settlement of the estàte 
of her deceased husband," and, after giving him authority to takç 
■'arious steps specifically mentioned, "to perform ail and every act iti- 
herent to his power until the final termination of the testamentary pro- 
ceedings." We cannot treat as clearly erroneous the conclusioi^s of 
the Suprême Court that Sainz had authority under said power, to rep- 
resent her, whether the estate was settled "judicially" or "extrajudi- 
cially," and that her intent, as manifested by the power, was that the 
settlement should be "judicial" only in case settlement of that char- 
acter should be f ound necessary. Accepting said conclusions, we must 
hold that she became a party to said proceedings, and is boi|tid by their 
resuit. Her subséquent approvalof the appellee's accoijnts based upon 
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them, never withdrawn before she joined in the présent suit, affords 
further support for the kbove 'résult. Allégations in the complaint that 
Sainz obtâined said power of .àttdîihey from her by fraudulent repré- 
sentations are unsupported by Wny évidence in the record. 

[4] The two minors were répresented in said proceedings by a 
guardian (or curator) ad litem, appointed by the court. They now 
contend that the appointment made was void for want of jurisdiction 
in the court to make it; that the proceedings were therefore wholly 
withôut efifect aâ to theni'; and that they are at liberty to act without 
regard to said proceedings, at whatever interval of time, because no 
prescriptive periodhas ever begunito run as against them. 

The will involved in thé proceedings was made under a power of 
attorney, executed by thé téstâtor before his death, and authorizing the 
appellee to. niake it thereafter àccording to ^ directions in the power — a 
method of testamentary disposition redognized by Porto Rican law. 
By this power the testator also appointed the appellee tutor and guard- 
ian ad bona of his son, the oiily legitimate child then born to him. The 
will afterward made by the appellee under said power purported to 
extënd hïs appointment as tutor aild:' guardian ad bona to the daughter 
also, who had meanwhile been ' born, two months after her father's 
death. 

In his petitidri, whèreby the prOceedihgs of 1887 were instituted, the 
appellee representéd that he was guardian ad bona of both children; 
that he could not legally répresent'thém as guardian ad litem, that ap- 
pointment bf such a guardian to represent them was necessary, that 
their mothèr, being intèrested in the éstate as legateé, could not legally 
so represent them, and that they had rio near relatives who could do 
so. He therefore asked- the court tô appoint a guardian ad litem for 
the pUrpose. The court appointed. Benigho Trueba to act in that ca- 
pacity for bôth minors. ' He did so act, and with the approval of their 
mother, given throitgh her attorney above mentioned, by joining on 
her behalf in the appelle'e's pétition for approVal of the accounting and 
partition approved as above by thé cOurt. 

No doubt.is SUggested that* the cdtirt of first instance had jurisdic- 
tiori of thé subject-matter of thé proceedings, or of the appellee by 
whose pétition they were xonifii'ericed. Elena Graham had subjected 
herself to said jûl'isdic^on by her appearance througfti her attorney, as 
abOvé held. The necessity for appointing a guardian ad litem to rep- 
resent the twq minor çihildren being suggésfed to it, we find no reasort 
todoûbt that the, court had jurisdiction to' make such àppèintment, 
provided orily that in dbing sb it observéd ail the applicable require- 
mènts pf 'law. Thèse are fouiid in articles 1851-^1859 of thé Spanish 
Code 6î 'Civil .procédure, fhen' in force, which are quotéd in thé Su- 
prétîïé' G6ûrt% ' ppinidtl. H théy ' were obsérved in appointing ' TrUeba, 
thé iiii/iors were properly teîdrè the court, ând its jurisdiction to act 
uport ithé 'àj5pdleè's pétition and appi^ôve the accoUnting and- partition 
subtiiitted', Which wet^eaccepted by their mbther and on their behalf 
by Tru'^ba, caririot riùw bè questionéd by them. 

' [S, 8] The Suprême Court héld that, because his power frôm his 
decèasèd brother had not expressly directed the appellee's appointment 
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as guardian ad bona for the daughter, the will executed under said 
power, though purporting to do so, had net in fact made him her 
guardian. It is said, in view of this, that she at least was not before 
the court in the matter of appointaient of a guardian ad Utem for her, 
because the appellee could not represent her, and no one else did. We 
find no force in this objection. If her minority and the disqualification 
of her nearest relatives were truly represented to the court, it can 
make no différence by whom they were so represented. No request 
to be appointed was made by her natural guardian, her mother, who 
was before the court and had the first right to appointment, nor any 
objection to the proposed appointment by the court on the ground that 
she was herself disqualified. After approving and accepting, as she 
lias, the resuit of the proceedings begun by the appellee's pétition, she 
is in no position to assert that the appointment of Trueba was invalid, 
and the Suprême Court rightly so held. 

[7] It is said that, if the mother was disqualified, the law required 
the appointment of the grandmother of the two minors, then living in 
Porto Rico, as the next nearest relative. But the grandmother was 
also a legatee under the will, and having also consented to and approv- 
ed the accounting and partition, she must also be regarded as having 
acquiesced in Trueba's appointment. It is true that, in so accepting 
the accounting and partition, the grandmother renounced her interest 
in the property in favor of the widow and thèse minors ; but this she 
did not do until after Trueba had been appointed and had acted, as his 
appointment required, on the minors' behalf. The Suprême Court 
found no force in this objection, nor can we find any. 

It is said that, if both mother and grandmother were disqualified, 
the "procurator fiscal" should hâve been notified and heard upon the 
question of appointing a guardian ad litem. Articles 1814 and 1823 of 
the Civil Code of Procédure then in force are relied on. It is certain- 
ly far f rom clear that thèse articles require any such notice, under the 
circumstances supposed. If this contention was made before the Su- 
prême Court, which does not appear, it was not regarded as having any 
claim to considération requiring its mention in the opinion; The ap- 
pellants fail to satisfy us that it has any merit. 

[8] 3. If, as we think, the Suprême Court rightly refused to déclare 
Trueba's appointment void, both minors were sufficiently represented 
in the proceedings of 1887, and neither had any right to the new and 
independent accounting and partition prayed for in the complaint. 

The Porto Rican courts, as has been stated, appear to hâve consid- 
■ered the varions allégations made in the complaint charging that in one 
way or another the défendant had wronged the plaintiffs in the ac- 
<:ounting and partition, or in the conveyances which they sought to 
avoid, or in matters connected therewith. As to some of the questions 
thus raised, the Suprême Court was uncertain as to the f acts, because 
of the obscurity and doubt in which it found them left by the records 
of transactions so many years before ; and it theref ore held that the 
plaintiffs had failed to sustain the burden of proof. Upon ail the 
questions raised by the allégations referred to, its décision was in the 
appellee's favor. The plaintiffs fail to satisfy us that, under such 
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circumstaiicès, we should be justifièd in holding any of the conclusions 
adopted by said court to be cleârly èrroneous. 

[9] Only one of the two àppellêës in' the Suprême Court is a party 
to this appeal. In the view we take of the case, it is unnecessary to 
consider whether the appeal should be dismissed because Margari, the 
other appellee, is not a party heré. 

The judgment of the Suprême Court appealed from is affirmed, and 
the appellee recovers his costs of appeal. 



FIRST NAT. BANK OF SAN FKANOISOO et al. v. DETROIT 
TRUST CD. et al. 

(Circuit Court of Appeals, Mnth Circuit. February 4, 1918.) 

No. 2912. 

1. MORTGAGES <g=5468(l) FoRECLOSUEE APPOINTMENT OF RECEIVEB. 

The power of a court of equity to appoint a receiver in foreclosure pro- 
ceedings, with authority to continue the business of the mortgagor is one 
whleh is cautiously exercised ; but the court in its discrétion may grant 
such relief when such a course seeros necessary to préserve the property 
or secure a more advantageous disposition ; hence, on a bill to foreelose 
a mortgage on the property of a lumber company, where it appeared 
that if the property was ordered sold on foreclosure its fuU value would 
not be realized, and the proceeds would be entirely absorbed by the 
first mortgage, and the flrst and second mortgagees and a majority of 
those secured by the third mortgage ail requested or assented to the ap- 
pointaient of receiver, with authority to continue the business, such an 
order was proper; continùance of opération beirig necessary to préserve 
the property. 

2. APPEAL AND Error <®=>95.5 — ^Review— DiscEEttiON OF Trial Court— Re- 

ceiver.. 

An order of the trial court on a bill to foreelose a mortgage, directlng 
the appointment of receiver and opération of the property, will not bè 
dlsturbed on appeal, unless so Improvident and improper as to be an 
abuse of power. 
S. MoRTGAGES <g=»473—FoBECLOSURB— Receiver. 

Where a receiver was appolnted and opération of the mortgaged prem- 
Ises ordered upon a bill to foreelose the first mortgage, those secured by 
a third mortgage cannot complain that they were deprived of thelr rlght 
bf rédemption in a portion of the property by reason of the approval of 
the reeeiver's logglng contract, for they mlght at any time exercise that 
right by satisfying prier ineumbratiees, in whieh event the receiver would 
necessarily be discharged and eancellation of hls contracts directed. 

4. MOBTGAGES <Ê=159 — PRIOBITIES — CONDITIONS. 

Where the first mortgage on timber, lands and other property of a lum- 
ber company authorized the cutting and removal of timber on payment 
to the trustée ôf a flxed sum per thousand feet, those aecepting a third 
mortgage subject to the conditions of the flrst cannot complain of the 
cutting and removal, of timber pursuant to that provision. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushniàn, Judge. 

Bill by the Détroit Trust Company ■ and Alexander McPherson, as 
trustées, against the S. E. Slade Lumber Company and others, on 

Ê=»Foi other cases see sametoplc & KBY-NtJMBBR in aU Key-Numbered Digests & Indexes 
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which s. receiver was appointed. Thereafter the First National Bank 
of San Francisco and others intervened by pétition, seeking modifica- 
tion of the order allowing the receiver to operate the property of the 
principal défendant and to enter into a logging contract. From an 
order denying the pétition, petitioners appeal. Affirmed. 

On September 1, 1910, the S. E. Slade Lumber Company mortgaged a 
large tract of tiimber lands in Grays Harbor county, Wash., and a gawmill plant 
in the city of Aberdeen, Wash., to the Détroit Trust Company and Alexander 
McPherson, as trustées, to secure an indebtedness of $1,000,000. On March 
1, 191.5, the Lumber Company made a second mortgage to the Détroit Trust 
Company to secure an indebtedness of $69,000. On April 30, 1915, certain 
creditors of the Lumber Company, to wit, the American National Bank of 
San Francisco, Welch & Co., the United States National Bank of Portland, 
the Slade-Wells Logging Company, the Humptulipa Logging Company, the 
First National Bank of San Francdsco, the Coats-Fordney Logging Company, 
the Saginaw Timber Company, and the Sudden Estate Company, entered in- 
to an agreement for the purpose of securing their claims and providing for 
the advancement for a period of one year, and optionally for two years, of 
money sufficient to pay the interest on the flrst mortgage bonds, the interest 
on the second mortgage, and the taxes and Insurance premiums on the prop- 
erty, on condition that the flrst mortgagee would for one year, and provislon- 
ally for two years, waive the collection of the principal of the maturing bonds 
secured by the flrst mortgage. Thereupon, to protect sald unsecured cred- 
itors, the Lumber Company executed to the First Fédéral Trust Company and 
to Milton K, Clark, as trustées, a mortgage on the property covered by the 
flrst and second mortgages and on other property. Said creditors' agreement 
provided that the parties thereto should be represented by a committee con- 
sisting of Kennedy, representing the First National Bank of San Francisco, 
Bowles, representing the American National Bank of San Francisco, and 
Welch, representing Welch & Co., which committee was given power to act 
unanimously only, and not by a majorlty, and the third mortgage provided 
that the trustées therein should be under no obligation or duty to perform 
any act thereunder, unless requested in writing by the représentatives so 
appointed, and that the trustées should hâve the exclusive right of action 
under the mortgage, and that none of the beneflciaries should be entitled to 
commence any action, unless the trustées should refuse or fail so to do when 
properly requested. 

On August 3, 1916, the appellees herein commenced their suit to foreclose 
the flrst and second mortgages. Thereafter they flled a pétition for the ap- 
pointment of a receiver, with power to take possession of the mortgaged 
property and to manage and operate the same by logging contract or other- 
wise. To this pétition the Humptulips Logging Company and Slade-Wells 
Logging Company assented, and Bowles and Welch, two of the three mem- 
bers representing the creditors, requested the appointment of a receiver as 
prayed for, as dld also the American National Bank of San Francisco and 
Welch & Co. The receiver was appointed and, with the approval of the 
court, entered into a logging contract with the Humptulips Logging Company. 
Thereafter the appellants herein petitioned the court to vacate the order ap- 
pointing the receiver with power to operate, alleging that the trustées of 
the third mortgage were under no obligation to perform any duty under 
that mortgage, unless requested so to do in writing, by the duly appointed 
représentatives, and had not appeared in or taken any action in the prem- 
Ises ; that the American National Bank of San Francisco and Welch & Co., 
which had joined in a request for the appointment of a receiver, had refused 
to join with the petitioners or to request the trustées to act in the premises. 
The trustées under the third mortgage made no appearance in the suit. 
They, however, brought an independént suit against SU the beneflciaries un- 
der that mortgage for instructions as to their powers and duties, and aftei 
hearing the court decreed in that suit that, In the absence of unanimous in- 
structions from Kennedy, Bowles, and Welch, the trustées were under no ob- 
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lîgatîon to appear in the foreclosure suit, and tlie court by its order authoriz- 
ed ail ot the beneflciarles under the third mortgage to appear in the suit and 
take such action as they might deem proper. Thereupon the American Na- 
tional Bank of San Francisco, Welch & Co., United States National Bank ot 
Portland, Slade-Welis Logging Company, and Humptulips Logging Company, 
being a majority in number and amount, of the beneflciarles under the third 
mortgage, flled an answer in the foreclosure suit, alleglng that, under the 
terms of the creditors' agreemeht and tlie third mortgage, the appellants had 
no right to appear and Cbntest the appointment of a recelver wlth power to 
operate, and alleging that, if the beneflciarles under the third mortgage are 
proper parties défendant, then the ôrder of the court appointlng a receiver 
with power to operate and enter into a contract with the Humptuliiis Log- 
ging Company should be continuéd In force. 

In support of the appointment of ^be recelver, with aùthority to enter into 
the logging contract, aflldavits were prèsented, the substance of whlch Is as 
follows: That owing to the condition of tlie timber market the Lumber Com- 
pany was uhable to sell its timber labdsor to pay its debts as they matured, 
and that if thé Lumber Company's property were forCed to sale It would not 
brlug enough to pay the debts of tïïè' company; that It was absolutely neces- 
sary, for the iweservation of the pi-dperty abd to prevent its waste aud dé- 
térioration, that a receiver be appointed to log the timber lands and apply 
the proceeds to the payment of taxes, Insurance, and other Incldental charges, 
and to the extingulshment of the companj^'s debts ; that In no otlier way than 
by logging opérations could moneys be raised sufflclent to pay the Lumber 
Company's debts; that, if such opérations were not tmmedlately commenced 
and contlnued, the property would seriOusly deteriorate in value and the 
company wpilld incur very decided danger of loss to the timber f rom forest 
Ares, whlch danger might be greatly reduced by the employment on the prop- 
erty of a force of men engaged in logging; that there were then about 12,- 
000,000 feet of fir logs, of the value of $70,000, whlch had beeu eut and were 
stlll lying in the woods, whlch would deteriorate in value unless soou re- 
moved and sold ; and that It would be for the best Interests of ail the cred- 
itors of the Lumber Company, and more partlcularly for the interests of 
those secured by the third mortgage, that the timber lands l)e eut and logged 
and the logging contract be carrled out. It was further shown by several 
aflldavits that, by conducting logging opérations under the logging contract 
for a perlod of two or three years, the indebtedness of the Lumber Company 
would be so reduced that it would be possible for it either to reflnance its 
obligations, or to sell Its properties at a priée more than feufllcient to pay ail 
its indebtedness. The showing was that the total Indebtedness of the Lum- 
ber Company was about $1,200,000, and that the creditors, aggregating flve- 
sixths of the total thereof, asked for the contlnuance of the receiver under 
the order of the court. 

The logging contract whlch the court authorized the recelver to make gave 
the Ix)gging Company the rlght to eut and remove not less than 50,000,000 
feet of timber per annum, to market and sell the same, with ail possible dis- 
pàtch and at the hlghest market priée obtainable, the proceeds to be applied, 
flrst, to the cost of drlvlng, booming, and towing the logs to market, not ex- 
eeeding $1.30 per thousand feet, to be pald to the Logging Company; second, 
$3 per thousand feet was to be paid to the receiver; third, the actual logging 
lexpense was to be paid to the Logging Company; fourth, the remainder, up 
to $1 per thousand feet, was to be paid to the Logging Company as its profit; 
and, fifth, any balance remaining thereafter was to be paid to the recelver. 
The recelver reserved the rlght to sell thé logs on paying the Logging Com- 
pany the cost of logging and its profit of $1 per thousand feet, but this was 
not to be done unless the recelver reallzed at least $3 per thousand feet aud 
the Logging Company Its expenses' and profita It was further proyided that 
the contract shoiuld remain in force ùntil thé lands should be completely log- 
ged and lumbered, but that It might be canceled by either party at any tlme, 
for any reason satisfactory to itself, upon 60 days' written notice of cancel- 
lation to the other party. 
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Upon the hearlng had on the appellants' pétition It was ordered that the 
eontract with the Humptulips Logglng Company be ratified and approved, 
and that the appellants' pétition, be dismlssed. From that oPder the présent 
appeaî is taken. ' 

John C. Hogan, of Aberdeen, Wash., C. S. Cushitig and Cushing & 
Cushing, ail of San Francisco, Cal,, and Hughes, McMicken, Dovell & 
Ramsey, of Seattle, Wash., for appellants. 

MacCormac Snow, of Portland, Or., for appelle? Détroit Trust Co., 
and others. 

Snow, McCatnant & Bronaugh, of Portland, Or., and J. B. Bridges 
and Théo. B. Bruener, both of Aberdeen, Wash., for other appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The question which the appeal présents is whether or not the court 
below abused the discrétion which was vçsted in it, in authorizing the 
receiver tp operate the mortgaged property and to make the logging 
eontract which he did. The court had before it thèse facts ; The mort- 
gagor, the mortgagee of the first and second mortgages, and the repré- 
sentatives of the majority of the claims secured by the third mortgage, 
ail requested or assented to the appointment of the receiver with the 
authority to operate, and approved the logging eontract which he made. 
If the mortgaged property were ordered sold at foreclosure sale, its 
fuU value would not be realized, and the proceeds thereof would be ab- 
sorbed by the first mortgage. If properly conserved and operated, the 
properties would probably be sufi&cient to pay ail the mortgages, and it 
was probable that within two years the Lumber Company would be en- 
abled to refinance its indebtedness. The mortgagor was without avail- 
able resources with which to meet the expense of caring for its prop- 
erties or to pay the taxes thereon, and was in danger of having its 
properties sold for delinquent taxes, and there was danger of loss and 
destruction of the property by fire, if a force of operatives were not on 
hand to protect it. 

The power of a court of equity to appoint a receiver in a foreclosure 
proceeding, with authority to continue the business of the mortgagor, 
is one which is cautiously and sparingly exercised, and only in cases 
where the interests of the parties require it, and usually the receiver 
will not be authorized to conduct a business permanently. In 34 Cyc, 
284, it is said of the power of the court : 

"It has the power, however, in the exercise of a wise discrétion, to direct a 
contlnuance of a business, and to authori'/.e Its receiver to make expenditures 
and eontract debts In that connection, \Vhen such a course seems necessary to 
préserve the property and to secure a more advantageous disposition of It." 

The same doctrine is affirmed as to the court's power in foreclosure 
proceedings in 27 Cyc. 1631. Among the cases applying the doctrine 
are Cake v. Mohun, 164 U. S. 311, 17 Sup. Ct. 100, 41 L. Ed. 447; 
American Pig Iron Storage Warrant Co. v. German, 126 Ala. 194, 28 
South. 603, 85 Am. St. Rep. 21 ; Makeel v. Hotchkiss, 190 111. 311, 60 
N. E. 524, 83 Am. St. Rep. 131 ; Leader Pub. Co. v. Grant Trust Co., 
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182 Ind. 651, 663, 108 N. E. 121; Pacific Northwest Packing Co. v. 
Allen, 109 Fed. 515, 48 C. C. A. 521. 

The appellantsrely upon Couper v. Shirley, 75 Fed. 168, 21 C. C. A. 
288, in which this court, in view of the statute of Oregon providing 
that a mortgage of real property shall riot be deemed a conveyance, so 
as to enable the owiier of the mortgage to recover possession of the 
real property without foreclosurè and sale according to law, held void 
the appointment of a f éceivef which' was made solely upon the authori- 
ty of a stipulation contained in the mortgage. But in that case we dis- 
tinctly pointed out that the appointment had not bêen made by virtue 
of any of the established général principles of equity, which when al- 
leged to exist, would authorize a court of equity to apoint a receiver, 
but was made solely in pursuance of the stipulation contained in the 
mortgage. We said : 

"The sole question for our considération Is whether such a stipulation, of it- 
self, authorlzed the court to make the appointment, under the laws of Oregon." 

It seems unnecessary to say that in that décision there was no déniai 
of the power of a court of equity tO appoint a receiver under circum- 
stances such as those disclosed in the case at bar. 

[2] Again, it is to be observed that an appellate court will not re- 
verse such an order as that 'which is hère appealéd from unless it ap- 
pears that the discretionary power of the court "has been so improvi- 
dently and improperly exercised as to bring its action cléarly within 
the meaning of the term 'abuse of power.' " Heinze v. Butte & Bos- 
ton Consolidated Min. Co., 126 FedVl, 11, 61 C. C. A. 63, 73; United 
States Shipbuilding Co. V. Conklin,126 Fed. 132, 60 C. C. A. 680; 
Briggs V. Neal, 120 Fed. 224, 56 C. C. A. 572. We discover no abuse 
of discretioti iil the case at bar, and we are of the opinion that the or- 
der of thé court below, in view of ail the facts, was made in the proper 
exercise of the court's discrétion. 

[3, 4] We are not impressed with the appellants' objection that the 
logging contract opérâtes to deprive the rhortgagees of the third mort- 
gage of their right of redemptioii in a portion of the mortgaged prop- 
erty. They hâve as f ull opportunity to exercise that right as they 
would bave under a foreclosurè of the first mortgage, and they are f ree 
to exercise it at any time by satisfying the prior incumbrances, in which 
event the court below would necessarily direct the cancellation of the 
logging contract, and the discharge of the receiver. Moreover, the 
third mortgagêès, by taking their mortgage subject to the first mort- 
gage assented to the provision, therein contained, that the mortgagor 
might eut and remove timber on paying to the trustée of that mortgage 
the sum of $3 per thousand feet, the same sum which is realized there- 
for by the receiver under the logging contract authorized by the court 
below. 

The order is affirmed. 
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THE OOLUSA. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1918.) 

No. 3043. 

1. DEPOSITION!? ®=90 — Objections— Waiver— "Compétent Evidence." 

Wliile tlie déposition of a wltiiess will not ordinarlly be adnaltted 
when he is présent, a déposition taken under a stipulation that it miglit 
be read in évidence by either party, and tliat ail objections were waived 
unless made at the tlme of taklng tbe déposition, but that objections to 
materiality and competency weré reserved, Is admissible, witbout any 
sliowing that the witness was not wlthin the jurisdiction, for the réser- 
vation of objections to the materlality and competency of the testimouy 
was not a réservation of objections to the déposition as a whole; "com- 
pétent évidence" being that which the very nature of the thing to be 
proved requires as the fit and approprlate proof in the partlcular case. 

[Ed. Xote. — For other définitions, see Words and Phrases, First and 
Second Séries, Compétent Evidence.] 

2. Se.\men <S=>29(5)— Injuries— Evidence— Sufficiency. 

In an action by a seaman, Injured whlle setting up the lashlngs to se- 
cure a deckload of lumber, évidence held to show that the injury resulted 
from a def ective turnbuckle hook, whlch opened when the link enclrcling 
its shank sllpped off as the resuit of the falling out of a nall used to 
close It. 

3. Seamen <S=29(3) — "Seaman Having Command"— "Fbllow Sebvant." 

TJnder Seamen's Act March 4, 1915, c. 153, § 20, 38 Stat. 1185 (Comp. 
St. 1916, § 83o7a), declaring that, in any suit to recover damages for any 
injuries sustained on board a vessel, or In its service, seamen having 
command shall not be held fellow servants with those under their au- 
tliority, a boatswain, who dlrected a seaman to set up deck lashlngs to 
secure a deckload of lumber, and under whose orders the seaman was 
actlng, must be deemed a "seaman having command" and not a "fellow 
servant." 

[VA. Xote. — For other définitions, see Words and Phrases, First and 
Second Séries, Fellow Servant.] 

4. Seamen <g=>29(2) — Injueiiss— Defective Appliances. 

Both the vessel and the Owner are liable to an Indemnlty for Injury 
received by a seaman In conséquence of the unseaworthiness of the ves- 
sel, or fallure to supply and keep in order proper appliances appurtenant 
thereto; therefore a vessel and Its owners are liable to a seaman who 
suiîered injuries as the resuit of a détective turnbuckle hook, which was 
part of the deck lashlngs, and whlch opened while the laahingsi were 
belng tlghtened. 

5. Seamen <S=29(4) — Risks— Asstjmptïon of Risk. 

As a seaman, after a vessel leaves port, cannot, as can an ordinary 
workman on shore, leave his work If he appréhenda injury, a seaman does 
not assume the risk resulting from a détective appliance, which the own- 
ers, in the exercise of high diligence and care, might hâve discovered. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T. Doohng, 
Judge. 

Libel by George I. Dunwoody against the American Steamship 
Colusa and another. From a decree for libelant (241 Fed. 968), re- 
spondents appeal. Afïirmed. 

^=9Fot otber cases see sam« topic & KEY-NUMBER in ail Key-Nuinbered Digests & lodezes 
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Goodfellow, Eells, Moore & Orrick, of San Francisco, Cal., for ap- 
pellants. 

F. R. Wall, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HÙNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellee, a seaman on the steam- 
ship Colusa, as the steamship was leaving port, was directed by the 
chief mate to set up the declc lashings to secure a deckload of lumber. 
The lashings consisted of two chains, each with orie end fastened to 
one of the sides of the sHip, and Iprpught tdgether in the centér of the 
deckload bymeans of a turnbuckle, an appliance about ftye feet long, 
which was attached to one of the chains and had at the other end a 
hinged hook, ih which the end of the opposite chain was inserted ; the 
hook being prevented from opening by means of a slip link or ring, 
which encircled, the. shank of the hook and the hinged portion thereof , 
and was prevented from slipping ofï the end thereof by means of a 
nail, which was inserted through a hole bored through its outer end. 
The rod of the, turnbuckle was threaded at each end, and by means of 
a pipe wrench it was turned. for the purpose of drawing the chains 
tightly togèther, to seciire the deckload to the ship. The hook had 
been adjusted' b'y the boatswain, who was directing the opérations, and 
under his direction the appellee was engaged in turning the rod, when 
the nail fell out of the hole, and the ring being thereby released, slip- 
ped off the hook, and the hook opened, releasing the chains, and the 
recoil thereof threw the appellee from the top of the lumber through 
an open hàtchway and into the hold, whereby he sustained serious in- 
juries. 

The court below found that the accident was due to the négligence 
of the boatswain in placing in the hole a nail, which might slip out, in- 
stead of a split pin, which would not, and then directing the libelant 
to tighten the lashings, and that the boatswain, under the circumstanc- 
es, was a seaman having command within the meaning of the Act of 
March 4, 1915, known as the Seamen's Law, that the neghgence was 
not whoily that of the boatswain, because he testified that there were 
no pins prôvided, and that it was conseqûently necessary to use nails. 

[1] We find no merit in the contention that the trial court erred in 
admitting in évidence the depositioti of the appellee's witness Dallman. 
The déposition was taken on December 29, 1916, and it was offered 
in évidence before the conclusion of the triai some three months later. 
The objection màdp to its admission was, first. that there was absence 
of showing that; a.t the time when it was ofïered, the witness was not 
within the jurisdiction of thecourt; and, second, that from the face 
of the déposition it appeared that it was contemplated by both parties 
tothe Suit: that the, witness should be produced at the trial if he were 
not then at sea.' Tt is true that there Was no showing that the witness 
was not within .the reach of the process of the court at the time of the 
trial, and that thè rule is as stated in 13 Cyc. 986: 

"lii gênerai, In the àbseflce of agleement or walver, the déposition of a wit- 
ness will not be admltted when he is présent and capable of toelng examlned," 
to which are cited, amoug other authorltles, Whitford v. Clark County, 119 
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IJ. S. 522, 7 Sup. et. 306, 30 L. Ed. 500, and Texas & P. Ry. Co. v. Watson, 
112 Fed. 402, 50 C. 0. A. 230. 

But in 13 Cyc. 987, it is said that the preliminary proof of the ab- 
sence of the witness must be made before the déposition can be used, 
"unless the adverse party has dispensed with the necessity of such proof 
by expressly or impHedly waiving it." 

In this case the déposition was taken upon a stipulation which recit- 
ed that, when written up, it "may be read in évidence by either party 
on the trial of the cause," and that ail objections to the: form of ques- 
tions are waived, unless objected to at the time of taking the déposi- 
tion, but that "ail objections to the materiality and competency of the 
testimony are reserved to ail parties." This was an express waiver on 
the part of the appellant of its right to object to the admission of the 
déposition for failure to show that the witness was net within reach at 
the time of the trial. The réservation of a right to object to the "ma- 
teriality and competency" reserved the right to object only to the ma- 
teriality and competency of any item of the testimony contained in the 
déposition, and not to the admissibility of the déposition as a whole. 
"Compétent évidence is that which the very nature of the thing to be 
proved requires as the fit and appropriate proof in the particular case, 
such as the production of a writing where its contents are the subject 
of inquiry," etc. 12 C. J. 235. 

While counsel for the appellant on the taking the déposition express- 
ed a désire to hâve Dallman présent on the trial of the cause for the 
purpose of identifying the turnbuckle, there was no promise on the 
part of appellee's counsel to produce him, and the appellant took no 
means, by subpœna or otherwise, to secure his présence on the trial. 

[2] Also without merit is the contention that the évidence failed to 
show négligence on the part of the appellants, and that there was no 
proof of the cause of the accident. There was ample proof that at the 
time when the accident occurred the turnbuckle hook had been closed 
over the end of the chain, and the ring had been slipped over the end 
of the hook, and a nail inserted through the same. The boatswain 
testified that he put the nail in place, and another witness testified that 
he saw it after it had been inserted. The testimony was that the nail 
fitted loosely in the hole, and would drop out when the hook was re- 
versed by turning the rod, and that there was no appliance that could 
be used other than the nail. The chief ofïicer testified that he was 
standing on the chain on the port side, when ail of a sudden he felt 
the chain give way, looked back, and Dunwoody had disappeared. It 
was not disputed that after the accident the turnbuckle hook was found 
open; the nail having fallen out, and the ring having slipped ofï. 
Dallman testified that he had complained to the mate of the turnbuckle 
that was used, and that the mate had said that it was not fit to be there. 

[3, 4] It is contended that the négligence, if any, was that of a fellow 
servant of the appellee, that the officer in charge and control of the ap- 
pellee was the mate, and not the boatswain, and that the boatswain was 
not a seaman having command within the meaning of the Act of March 
4, 1915, known as the Seamen's Act. The court below found, cind the 
évidence sustained the finding, that the appellee at the time of hh in- 
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jury was acting under the orders of the boatswain. The boatswain tes- 
tified that he was in charge of the work, and thàt âll the sailors in the 
group or gang that wereworking theré were under his authority, and 
that he told the appellee to tighten up the turnbuckle; that he was in 
charge of the men, and that when he gave them orders they had to 
obey. This, we think, was sufficient to constitute the boatswain a sea- 
man having the command ; but, as we view the case, it is net material 
whether he was such officer or not. The primary cause of the accident 
was not the act of the boatswain in inserting the nail in the turnbuckle, 
but was the fact that the turnbuckle so used was def ective, and known 
by the chief officer to be defective, and was the appHance which the 
appellee. was required to use in his work. The évidence was that a nail 
loosely inserted through thè hook was the only appliance that ever had 
been used in connection with the hook, and that there was no split boit 
available for that purpose. 

Section 20 of the Seamen's Act of March 4, 1915 provides : 

"That In any suit to réeover damages for any injury sustained on board 
vessel or In Its service seamen having command shall not be held to be fellow 
servants with those under their authority," Comp. St. 1916, § 8337a. 

In Chelentis v. Luckenbach S. S. Co., 243 Fèd. 536, 156 C. C. A. 234, 
a case iri which the injury to the seaman resulted from the improvident 
order of an inferior ofificer in the course of navigation, the Circuit 
Court of Appeals for the Second Circiiit héld that section 20 of the act 
did not change the rule, affirmed in The Osceola, 189 U. S. 158, 23 Sup. 
Ct. 483, 47 L. Ed. 760, that seamen Cànnot recover for injuries sustain- 
ed through the négligence of another member of the crew beyond the 
expense of their maintenance and cure; and the court in that case, 
while reserving thë' question whether the master and seamen were fel- 
low servants, hetd that it made no différence whateVer in respect to the 
liability of the shîpow.ners for an irriprovident order of the master 
which resulted in personal injuries to the seaman. But for the pur- 
poses of the présent case we need pnly to refer to the rule which in the 
Osceola Case was declared to be settled law: 

"That the vessel ànd hér owner are, both by Engllsh and American làw, 
liable to An indemnity for Injury recelYëd by seamen In conséquence of the 
unseaworthlness <jf the ship, or of- f allure to supply and keep in ordêr the 
proper appliancçs appurtenant to the shIp." 

That riilë, we think, is apphcable hère. Thè defect in the turnbuckle, 
if not obvious, was discernible by thé exercise of reasonable care. 

[5] It is contendèd that the appellee assiitned the risk of thé injury. 
But the ordinary rule which applies to assumption bf risk by a work- 
man is not applicable to the case of à seaman on board ship. lii The 
Edith Gddden (D. C.) 23 Fed, 43, Judge Brown said: 

"A seaman on board shIp has not the privilège of nsirig his own ja,dgnient, 
or of quittlng the ship's service if he apprehènds danger, lllce an dtdinary 
workman on shore. If owners cannot be held as insurers of the appliances 
furnished to the ship for the safety of seamen, they ought, at least, to be 
held to the strlctest rule of diligence and care." 

So in Làfourche Packet Co. v. Henderson, 94 Fed. 871, 36 C. C. A. 
519, the Circuit Court of Appeals; for the Fifth Circuit held that a sea- 
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man daes not assume the risk involved in the use, under; orders, of pat- 
ently defective appliances f urnished him by the master. And the san\e 
was held by this court in The Fullerton, 167 Fed. ,1, 92 C. Ç A. 463. 

The appellant cites the case of The Scandinavia (D. C.) 156 Fed. 
403, in which it was held that the doctrine ofassumptionof risk is ap- 
plied in admiralty as fully as in other branches of jurisprudence. But 
in that case the libelant was injur'ed, not as a seamâh at sea, but while 
engaged in assisting in thè rèpair of a vessel while she lay at a wharf 
for repairs. There was nothing to prevent him f rom leavjpg his em- 
ployment. The court said: 

"If the ship, or any of its tackle and apparel, did not suit hlip, he was at 
llberty to leave at any moment. The famillar law wlth respeef to the duty 
of a searaan to obey the orders of the master has no application hère; for 
the libelant was not at sea. He was under no captain." 

The decree is affirmed. , 
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POWELL STREET IN V. CO. v. SOOOFFY. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1918.) 

No. 3041. 

1. Bankruptcy ®=>467 — Appeal — Revïew — Mattbrs StrB.iECï to Review. 

A flnding of fact by the référée in banliruptcy, aniply sustalned by the 
évidence and atfirmed by the District Court, will not pe dlsturbed. 

2. Fbatjds, Statutb of i®=»131(1) — Lease Contracts — Modification — Statuts 

— "EXECUTED Oral Agreement." 

A corporate lessee, in arrears, paid a portion of the rent in arrears and 
for the remalnder executed notes, secured by indorsement; such notes 
ultiraately being discharged by the Indorser. The landlord orally agreed to 
accept a reduced rent, and for a considérable perlod accepted reduced 
payments In full discharge of the lessee's obligation. The agreement for 
réduction of the rent contempluted the lessee's exécution of a new chattel 
mortgage. HeUl that, under Civ. Code Cal. § 1608, declàring that a 
wrltten contract may be modifled by an executed oral agreement, the 
agreement to reduce the rent must be deemed an executed oral agreement, 
precluding the lessor's sul>sequent recovery of the full rent reserved, not- 
withstanding the lessee's delay in the exécution of the chattel mortgage 
contemplated, for the true considération was the payment and seCuring qî 
the rent in arrears. 

3. Fbauds, Statute of <g=l.'il(l) — Lease Contracts — MoniFicATioN — Stat- 

UTE. 

Though the considération for the modification of the oral agreement 
was a third person's indorsement of the lessee's notes, the valldity of 
the agreement is not subject to attack on the ground that the Civil Code 
appUes only to written contracts which are not required by the statute 
of frauds to be in writing. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of CaHf ornia ; Maurice T. Dooling, 
Judge. 

In the matter of the bankruptcy of the Turpin Hôtel Company, a 
corporation. From an order of the District Court, affirming aq order 

®i»Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of the référée iri bankruptcy, disallowing thé claim of the Powell Street 
Investment Company, opposéd by L. J. Scooffy, as trustée in bankrupt-' 
cy, the Inveistment -Gofnpany appeals. Affirmed. 

W. S. Andrews and M. ïi. Harrison, both of San Francisco, Cal., 
for appellant. , ^ 

L I. Browji, Milton J. Green, Edwin J. Hanson, and Jérôme^ B. 
Politzer, ail of San FraAcisco, Cal., for appellee. 

Before Gilbert, RQSS. and HUNT, Circuit Judges. 

HtTNT, Circuit Judge. This îs anappeal from an order of the Dis- 
trict Court, affirniing an order of the référée in bankruptcy in disal- 
lowing the claim of the Powell Street Investment Company against the 
Turpin Hôtel Company, bankrupt, for any sym in excess of $5,500. 
The claim out of which the controversy arisés is for rent of certain 
premises in San Francisco leased by the bankrupt, Turpin Hôtel Com- 
pany, from the Powell Street Investment Company. The findings of 
the référée are substantially as follows : 

The Powell Sti^èet Investmeitit Company leased the Hôtel Turpin for 
a period o^.lOyears, expiring January 31, 1920, at a stipulated month- 
ly rentai of $2,500. On July 31, 1915, the Hôtel Company was $14,000 
in arrears on the rent. An adjustmëiit of the indebtedness was then 
made by the Hôtel Company, which paid to the Investment Company 
$5,000 in cash and gave six notes, of $1,500 each, payable at intervais 
of 30 days, indoi-sed by William Wilsié. Wilsie paid the first note, but, 
having failed to pay subséquent notes as they fell due, on January 16, 
1917, the landlord, Investment Company, accepted a chattel mortgage 
on certain property belonging to Wilsie and surrendered to Wilsie ail 
the unpaid notes. The Hôtel Company paid to the landlord, Invest- 
ment Company, $1,600 a month from August 1, 1916, to January 31, 
1917. The receiptS, which were given by the Investment Company, 
landlord, for such rentals, to the Hôtel Company, read: "Received 

from Turpin Hôtel Company $— — , payment for rent on account." 

On April 4, 1917, the' Hôtel Company filed its pétition in bankruptcy. 
No part of the rent for Pebruary and March, and up to April 4, 1917, 
was paid. The référée allowed $5,500 for rentai of February and 
March, and up to April 6, 1917, inclusive, at the rate of $2,500. In De- 
cember, 1916, the Powell Street Investment Company made a new in- 
ventory of the furniture and personal property in the hôtel, and papers 
embodying a new àgreement were to be drawn in December, 1916, pro- 
Viding the Hôtel Company had paid in f ull the reduced rentai of $1,600 
per month up to that time. 

The référée found that the rent receipts heretofore referred to, 
which were given by the landlord for rentals from August 1, 1916, to 
January 31, 1917, were not receipts "upon account," but were in fuU 
for rentai for said months, and that the lease in question between the 
parties was modified as to monthly rentals, in that the monthly rentai 
was reduced from $2,500 to $1,600 for the months from August, 1916, 
to January, 1917; inclusive, by an executed oral àgreement. 

Thèse findings are made clearer by référence to the évidence, which 
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is included in the record, from which it appears that, just before the 
adjustment between the landlord and the tenant, the landlord had sned 
the tenant to foreclose a chattel mortgage made by the tenant to the 
landlord as security, and that there also seems to hâve been a suit 
brought by the landlord against the tenant, wherein the landlord at- 
tached certain property belonging to the tenant. Mr. Turpin, prési- 
dent of the Hôtel Company, told him that the best that the directors 
could do for him was to reduce the rent to $1,600 a month up to the 
Ist of June, 1917, and $2,000 thereafter, and said that Savage told him 
that the receipt would read as "rent on account," because he did not 
w^ish other tenants, who were asking for réductions, to know the basis 
of the settlement being made ; that Savage said he had the Same agree- 
ment with another tenant ; that he said to him, "My word is as good as 
my bond ; you will find that I am ail right." Savage also told him that 
he would hâve to hâve a new chattel mortgage and a new inventory, 
which would hâve to be paid for by the tenant ; that in accordance 
with that understanding he (Turpin) proceèded within 20 days to take 
a new inventory, and paid for it, and tumed it over to the Investment 
Company, but that no chattel mortgage was prepared and presented to 
him until about the latter part of December, 1916, and that he then ob- 
jected to signihg the mortgage, because it included property that did 
not belong to him; that he kept the mortgage submitted to him ; that 
the représentative of the Investment Company said that the papers 
would be corrected, but that no correction was made and that no new 
miortgage was ever executed; that it was understood that there was 
to be a' rider to the lease pertaining to the réduction whicb had been 
agreed upon, but that the secretary of the Investment Company told 
him that the duplicate lease had been taken to the office of coilnsel for 
the Investment Company and had been lost. 

The testimony of Savage of the Investment Company was that he 
told Turpin the Investment Company would give receipts on account 
for rent unfil the end of May, and that he said to Turpin, "We will 
then exécute a chattel mortgage ; we will then exécute a modification 
to the lease, which will hâve a new chattel mortgage attached to it," 
the mortgage to be paid some time in January; that the receipts on 
account for rent would be given until the end of May, when Turpin 
was to get a receipt in full for rents from August Ist to May 3 Ist; 
that the lease would then call for $2,000 a month; that the under- 
standing was that the réduction of S900 a month was mefely a con- 
tingent one upon Turpin completing his payments Until May 31, 1917, 
and that on the 31st of May, 1917, he (Savage) was to give Turpin a 
written modification of the lease carrying a reduced rent to the end 
of the term at the rate of $2,000 a month, and that there was to be 
attached to the writing a chattel mortgage dated of that date, May 31, 
1917, to secure the rentals for the balance of the lease; that this 
modified lease and mortgage were not to be executed "unless he (Tur- 
pin) kept good faith in our oral agreement" ; that the mortgage con- 
templated was being prepared in November or December, 1916, but 
that as soon as Turpin "fell down in his agreement" the mortgage 
was "held up." 
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The notes indorsed by Mr. Wilsie were ail paid about Jahaary or 
February, 1917, by the substitution of a mortgage executed by Wilsie 
and wife and accepted by the Investment Company. Mr. Wilsie in 
his testimony said that, in one of his conversations (in February, 
1917) concerning documents which were to be drawn up, he was told 
by counsel for the Investment Company that Turpin's rent had been 
reduced to $1,600 a month, and that the arrangements were being 
made with that understanding. He said that he indorsed the notes 
with the understanding that the Hôtel Company owed the Investment 
Company $9,000 as back rent, and that the rent had been eut to $1,600 
a month for the future, and that there was no other indebtedness due 
the Investment Company by the Hôtel Company. It appears that 
the Hôtel Company paid $1,600 for rental during September and a 
like amount during October, but that it did not pay the rental for 
November until the latter part of December, 1916, and that it was in 
arrears in January, 1917. There is also évidence that the Investment 
Company, in December, 1916, was takjng an inventory of the furni- 
ture in the hôtel, with the intention of nlaking a new chattel mort- 
gage, which, Savage testified, was not to be executed until about May 
31, 1917. Turpin testified that there was no conversation concerning 
the exécution of such a chattel mortgage as on the particular date of 
May 31st; that he had directed the persons in charge of the inventory 
to proceed to prépare the same for use in the chattel mortgage. 

The contention of the appellant is that the actual oral agreement 
between the landlord and the tenant had not been executed. This 
contention is, of course, predicated upon the assumption that the par- 
ties agreed that a chattel mortgage would be executed and delivered, 
and that because of failure by the Hôtel Company to exécute and de- 
liver a chattel mortgage as security for the payment of future rent, 
as called for under the modified lease, there never was an exécution 
and full performance of the agreement made. The appellee, on the 
other hand, argues that the lessor accepted for a considération $1,600 
for each of the months from August, 1916, to January, 1917, in full 
payment, and that the rental réduction was not conditioned upon the 
payment of the reduced monthly rent up to May 31, 1917, but that 
the lower rent was granted in considération of the agreed new ad- 
justment and settlement of arrears of rentals, and that the agreements 
to make in the future a new chattel mortgage and lease rider were 
not essential to the allowance of any past concession of monthly rental. 

[1,2] The finding of the référée that the amount paid each month 
was accepted as payment in full for the month's rental is amply sus- 
tained, and, having been afifirmed by the District Court, will not be 
disturbed by this court. In re Dorr, 196 Fed. 292, 116 C. C. A. 112. 
There is left the inqùiry whether or not the réduction of $1,600 a 
month was conditioned upon the Hôtel Company actually paying the 
reduced rent up to May 31, 1917, The référée in his certificate has 
stated the point, and after comménting uport the testimony of Mr. Sav- 
age, to the' eff ect that the papers embodying the new agreement were 
not to be effective until June 1, 1917, and then only if the Hôtel Com- 
pany had paid the reduced rental in full up to that date, has not only 
expressly declined to accept Mr. Savage's version, but has stated that 
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the évidence of the taking of the inventory and the préparation of 
the papers supports Turpin's explanation of why the papers embody- 
ing the new agreement were not executed at the time the réduction in 
rent was agreed upon. 

To this finding, supported by substantial évidence, and to the whole 
case upon its facts, there should be appHed the principle recognized 
by section 1698, California Civil Code, that a contract in writing may 
be altered, either by a contract in writing or, as we hâve in the prés- 
ent instance, by an executed oral agreement. When the payments 
were accepted as rent in full for the month specified in the receipts, 
there was an exécution of the essence of the oral adjusttnent of rental 
between the landlord and tenant. The agreement of the tenant to 
give at some subséquent time a new mortgage security was not a con- 
dition précèdent to the réductions conceded and recognized, nor was it 
such an essential thing in the adjustment agreement that the omission 
on the part of the tenant to make such a mortgage and to deliver it 
to the lessor should be construed as failure in the exécution of the 
oral agreement. The évidence of the circumstances connected with the 
delay in making the proposed new mortgage and lease rider, when con- 
sidered with the acceptance of the payments of rentals in the reduced 
sums, strengthen the opinion that the matter of the giving of the mort- 
gage was neither of the essence of the adjustment nor the considér- 
ation for the promise of the lessor to reduce the rental. The real 
considération for the oral agreement was the settlement by obligation 
of Wilsie to pay $9,000 of back rent, which he agreed to do, with the 
understanding that rentals had been reduced. This was at least pre- 
sumably a valuable considération for the oral modification. The ob- 
ligation by way of indorsement of notes was made for the benefit of 
the tenant, the maker of the notes, in favor of the landord, payée. It 
would seem that under the rule of the California décisions the Hôtel 
Company could maintain action for the breach of the engagement of 
Wilsie. Hendrick v. Lindsay, 93 U. S. 143, 23 L. Ed. 855 ; Austin 
V. Sehgman (C. C.) 18 Fed. 519; Washer v. Independent M. & D. Co., 
142 Cal. 702, 76 Pac. 654. 

[3] Appellant argues that section 1698 of the Civil Code of Cal- 
ifornia, already cited, only applies to written contracts which are 
not required by the statute of frauds to be in writing. But, as we 
accept it as a fact that the receipts were for full payments of the 
months specified in them, and that the agreement of modification was 
as interpreted by the lower court, we do not think that the position is 
well taken. As bearing upon the point, Sinnige v. Oswald, 170 Cal. 
55, 148 Pac. 203, McKenzie v. Harrison, 120 N. Y. 260, 24 N. E. 458, 
8 E. R. A. 257, 17 Am. St. Rep. 638, Doherty v. Doe, 18 Colo. 456, 
33 Pac. 165, and Jones on Landlord and Tenant, may be cited. Boyd 
V. Big Three Ranch Co., 22 Cal. App. 108, 133 Pac. 623, was upon 
such a materially différent state of facts that it cannot be regarded 
as upholding appellant's contention herein. 

In conclusion, our opinion is that the référée and District Court 
were right in their understanding of the évidence and of the légal ef- 
fect thereof. 
Affirmed. 
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UNITisD STATES v. KIRK. 

(Circuit Court of Appeals, Kighth Circuit. December 31, 1917.) 

Nos. 4975-4978. 

1. Public Lands ®=5l20— Suits t» Cancel Patents— Défense of Bona Fide 

PtTBCHASER. 

In a suit by the United States to cancel a patent to public lands, tbe 
burden of pleading and proving the défense of bona flde purcliaser is 
upon, the défendants. 

2. Mines and Mineraus <S5=>35 — Coal Lands— Suits to Cancel Patents— 

Bona Fi»e Purchasebs. : , 

Where défendants were meinbers of an association, the purpose of whiçh 
was'to àcquire cOàl lands of the United States in excess of the amount 
àuthorlzed by law, Or pàld their money for sueh lands with knowledge of 
facts whleh, if investigated, would hâve led to a knowledge of the fraudu- 
lent character of the entrles, the défense of bona flde purchaser is not 
open. 

3. Mines and Minebals ®=945 — Coal Lands — Patents-— Cancbllation — Evi- 

dence. 

Evidence ReW to show that entrles on which patents were based were 
made pursuant to a scheme ' to ■ enable indlvlduals or an association to 
obtain coal lands in excess of the amount àuthorlzed by law. 

4. Mines and: Minebals <S=>11— Coal Lands— Patents — Cancellation. 

Under Rev. St. §§ 2347-2351 (Copip, St. 1916, §§ 4659-4663), imposlng re- 
strictions in regard to flling on public coal lands, and forbidding more 
than one entry by the same persph or association of persons, entries oan- 
not lawfully be made In the Interést of persons or associations who hâve 
exerclsed their own right Of entry, and patents based on entries by persons 
who had not exerclsed their pre:emptlon rights pursuant to a scheme to 
enablfi! a person or association to obtain lands in excess of the amount 
allowèd are fraudulent and subjèct to cancellation. 

5. Mines and Minebals <S=»42— Cqal Lands — Patents-;-Suits for Ca.ncella- 

TiON — Considération of Pateist. 

In determlning the validîty Of patents ta coal lands, where It àppeared 
that the entrles wera ail made In pursuance of a scheme by' an associa- 
tion of persons to obtain more lands( than allowed by law, the validîty of 
the several patents cannot be determined apart f rom the gênerai scheme. 

Appeal from the' District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Stiits by the United States ôf America against LilHan Kii-k, against 
Eugène A. Austin and others, against Eugène Wilder and others, and 
against De Witt C. Bryant. The several suits being dismissed, the 
United States appeals ; the causes being consolidated on appeal. Re- 
Versed and femandèd. 

Eugène B. Lacy, Asst. U. S. Atty., of Ivos Angeles, Cal. (Harry B. 
Tedrow, U. S. Atty., of Boulder, Colo., on the brief), for the United 
States. • : 

George L,. Hodges, of Denver, Colo. (D. Edgar Wilson, of Denver, 
Colo., on the brief), for appellees. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

^s»For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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CARLAND, Circuit Judge. The above-entitled actions were com- 
menced by the United States for the purpose of having canceled for 
fraud certain land patents conveying coal land in Routt county, Colo. 
After a hearing on pleadings and proof s the actions were dismissed, 
and the United States appealed. The appeals hâve been submitted 
upon one brief and argument on both sides. 

Case No. 4975 involves a coal land entry made April 11, 1903, in the 
name of W. L. Beach for which patent issued July 23, 1903, conveying 
155.75 acres. The entryman by quitclaim deed convéyed the land to 
appellee on April 13, 1903. The complaint in this case as amended al- 
leged that on or about March 21, 1902, appellee unlawfully arid fraud- 
ulently entered into a combination and conspiracy with Frank V. Kirk, 
W. L. Beach, Henry Stevens, Eugène Wilder, Addison F. Orr, and 
Walter H. Nichols for the purpose of fraudulently purchasing ànd en- 
tef ing the land described in the above land patent in the name of and 
ostensibly for Beach, but in reality for appellee and her associâtes, in 
order to cheat and def raud the United StateS out of said land, and there- 
by procure for said appellee and her associâtes more than 160 acres of 
coal land in violation of the statutes of the United States in such case 
made and provided and in violation of the rules and régulations issued 
by the Commissioner of the General Uand Office, relating to the entry 
and purchase of public vacant coal land ; that in order to effect the ob- 
ject of said conspiracy appellee and her said associâtes caused and pro- 
cured Beach to prépare, sign, and file with the register ând receiver of 
the United States land office at Glenwood Springs, Colo!, ostensibly for 
himself, but in reality for appellee and ber said associâtes, ail the nec- 
cessary and proper applications, affidavits, proof s, and papers re- 
quired by law or régulation to be signed and filed to obtain title from 
the United States to the vacant public coal land described in the above 
patent ; that the coal "declaratory statement" filed by Beach was false 
in this, that it was not the intention of déclarant to purchase said coal 
land for himself, but for appellee and her associâtes, and it was not 
true that said déclarant had taken possession of any of said land, or 
had expended money upon any mine thereon ; that the "affidavit at 
purchase" filed by Beach was false in this, that it was not true that he 
had expended any money in developing a coal mine upon said land ; 
that it was not true that he had evèr been in the actual possession of a 
coal mine on said land ; that it was not true that he had made said coal 
land entry for his own use and benefit, and not directly or indirectly for 
the use or benefit of any other person ; that in the purchase of said 
coal land Beach used the money of appellee to purchase the same for 
the sole use and benefit of appellee and her associâtes in order that she 
or they might make more than one coal cash entry of coal land ; that 
at the time of said conspiracy, and the entry of said land by Beach, 
appellee and Frank V. Kirk, her husband, were and had been for many 
years prior thereto disqualified to enter or purchase either directly or 
indirectly public coal lands for the reason that they had exercised and 
exhausted ail their rights so to do under the law ; that at the time of 
the entry of said land by Beach appellee and her husband, Frank V. 
Kirk, were members of an association of persons who were seeking to 
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acquire a greater quantity of public coal land than lawfully could be 
acquired bysaid associâtes- .,■ , ■ ■ 

The an&wer (pf app^llçç deni€;d ,all fraud, and. alleged thatBeach, 
appellee/an4 ÉranH V, Klrk,.were,all qualified to enter and purchase 
public coal land; ■,that Beaçh, entered the land in question for the bene- 
fit of Frank V. Kirk, the purchase moneybeing borrowed by appellee 
f rom one L,, S. Ypung, and tumed ipyer tp her husband Frank V.. Kirk ; 
that Beaçb, at Frjink V* Kirk's reque^t, conveyed the land to appellee 
to be held by her in trust for Kirkassecurity for.the repayment of the 
purchase mpney borrowed: as aforesajd. The answer also denied that 
Beach, appellee, or Kirk belonge4i to an association; the merpbers of 
which were seekingto, acquir^,mpre coal land than they were entitled 
to under thé laws of the. Upited. States. We bave carefully r«ad the 
évidence which is applicable generally to ail the cases now being con- 
sidered, and find that the statement of facts set forth in the brief of 
counsel for the United States js a fai,r statement of what the évidence 
shows. That statement is as iollpws : 

"In about the year 1890 a numiber; of reéldents of Boulder, Colc, and thelr 
friends, aiuong thein being Henry Steveus, Addlson F. Orr, Eugène Wilder, 
Marie Wllder, Samuel S. Eddy, Frank y.; Kirk, LiUian Kirk, Jacob Switzer, 
De Witt O. Bryant, and perhaps others, concelved the idea of acquiring a large 
tract of public coal lands situa te in the vieinity of Pilot Knob Mountain, in 
Routt coimty, Colo. For this pUrpoSe each of thèse persons contributed a, 
small amount and had survey ma de of the lands, so that the same could be 
deslgnated by légal descriptions. ■ 4b9^t 4,000 acres of thèse lands were sur- 
veyed and coal declaratory fllings in the name of the respective interested 
persons made on respective quarter sections of said lands. At the end of à 
year from the date of thèse Initial coal declaratory fllings thèse persons, not 
being able or willing to purchase the lands from the govemment, or any 
tract thereof» In order to continue to control thèse lands, plaeed accommoda- 
tion coal declaratory fllings on the lands In the names of friends and ac- 
quaintances, who foir this purpose signed proper papers and permltted the 
use of their respective names, the original group of persons paying ail the 
expënses attendant upon the maklng of this second group of fllings. In this 
manner successive fllings were made upon the lands orlginally flled upon, or 
a part thereof, from year to year, up to and including the year 1902. Dur- 
ing this period certain of the original fllers dropped ont, while certain other 
persons became interested in the holding of thèse lands, and it transplred 
that in January, 1903, certain of thè lands orlginally filëd upon by thèse 
original associâtes were bëing held under fllings controlled by certain of thèse 
associâtes, namely, Stevens, Orr, Wllder, Marie Wilder, Eddy, Frank V, Kirk, 
Lillian Kirk, and Bryant. During January ijnd February, 1903, Stevens, Orr, 
Wilder, and Kirk interested oné'Walter IJ.. Nichols in the deal, explalnlng 
to Nichols that Stevens represented à nuinber' of persons who had made coal 
fllings on coal lands In Routt county, whlch were about to expire, and that 
such persons were désirons of purcliaging such lands from the government, 
but did not hâve the money with which to pay for the same; that, If Nichols 
would advance ttioney with -which to pay the goverhment for tUese lands, 
each of such fllers, for whom Stevens was represented to be acting, would 
give Nichols anundivided one-half intérest in each of such tracts of land for 
which Nichols furnished the money to pay the government. Nichols had sev- 
eral interview.s with Stevens, Orr, Wilder, and Kirk, ' during which this mat- 
ter was discussed, and during whlch certain maps were exhibited to Nichols, 
showing the location of the lands under considération, which were indieated 
upon one of such maps as 'Stevens & Company' lands, which group embraces 
jill of the lands hère under considération. Nichols thereupon agreed to fur- 
nisli the money with which to pay for part of thèse entries, and did furnish 
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for that purpose more thap $20,000 during March and April, 1903. Further- 
more, Nichols IniereBted his cousin, ohe Henry M. Hubbard, of Chicago, 111.. 
who advanced for the same purpose $11,200. The funds furnished by Nichols 
(part of which was by Nichols, secured from Hubbard) to pay for entries un- 
der this arrangement were in the form of drafts payable to J. W. Ross, re- 
ceiver of the United States land office at Glenwood Sprlngs, Colo,, In whlch 
district the lands are situated. The sélection of the païticulàr entries to be 
paid for with such funds was by Nichols left to Stevehs, Wilder, and asso- 
ciâtes; the only condition being that for every $20 advanced by Nichols to 
be paid at the land office for coal lands, Nichols was to hâve one acre of the 
lands so paid for, the prlce to be paid to the government being $10 an acre. 
In this manner, and by means of the funds thus secured, a part of the fllings 
controUed by Stevens and associâtes were perfected. At the time the money 
thus furnished by Nichols Was used to purchase thèse lands from the govern- 
ment, it was understood between Nichols and Stevens and associâtes that 
Nichols was to hâve an undlvlded one-half Interest in each of such filings so 
paid for. After the entries had been made, however, owing to a disagree- 
ment between Nichols and Stevens and associâtes, it was decided that Nichols 
should be given full title to certain of the lands, instead of an undlvlded one- 
half interest in double the amount of the lands. Stevens was in position to 
make such arrangements concerning, or conveyance of, the lands thus being 
entered, as he and his associâtes saw lit, as he had taUen the précaution to 
secure from each of thèse various accommodation fllers a power of attorney 
constituting Stevens attorney in fact for such fllers, with power to convey. 

"At the time the money was being forwarded to the local land office to pay 
for the entry of thèse lands, certain of the associâtes, who with Stevens con- 
troUed the coal fllings under whlch thèse so-ealled 'Stevens & Company' lands 
were then being held, namely, Frank V. Kirk and De Witt C. Bryant, each 
contrlbuted $1,600 with which to pay for two of such entries. After the en- 
tries were made, the lands entered in the name of W. L. Beach were awarded 
to Frank V. Kirk, but conveyed to Lillian Kirk at his request, and the lands 
entered in the name of C. G. Cook were awarded to and conveyed to Bryant, 
défendant in case No. 4978. Furthermore, $1,588.20 was procured by Stevens 
from Eugène A. Austin for the purpose of paylng for one of thèse entries, 
namely, the entry made in the name of F. L. Cheney ; an undivided one-half 
interest in the Cheney entry being conveyed by Stevens, under his power of 
attorney, each to IDugene A. Austin and Ulllan Kirk." 

In case No. 4975 now under considération the évidence further 
shows that no considération passed to Beach either from appellee or 
her husband, Frank V. Kirk, at the time of the exécution and deUvery 
of the quitclaim deed or at any other time; that Beach had no interest 
in the land, and that he made the coal land entry which resulted in the 
issuance of the patent to him, for Frank V. Kirk. Kirk testified that 
he borrowed the $1,600, which he paid upon the Beach entry, from L. 
S. Young or Young's father. Young testifies that Kirk is mistaken 
when he says that this $1,600 so borrowed was to pay for the Beach 
entry. Kirk also testified that he took the money down and passed it 
over into the fund that was being sent down to pay on thèse entries — 
took it over to the courthouse, either to Mr. Wilder or Mr. Stevens, 
he did not remember which. The évidence also shows that not only 
Beach, but Strawn, Gilbert, and Young each made coal land fihngs for 
Frank V. Kirk, and that appellee did not know much about the trans- 
action, having acted throughout in obédience to the requests of her 
husband; that the $1,600 borrowed by Kirk was not used to pay for 
the Beach entry any more than any other entry, but went into the gên- 
erai fund raised to pay for the entries made in the interest of the as- 
sociation of persons herein specified;. that Kirk had made a coal land 
248 F.— 3 
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filing which was not carried to entry and so had S4)pellee prîor to the 
Beach entry. 

Case No. 4976 involves coal land entry made April 29, 1903, by 
Charles S. Lee for 162.15 acres for which a patent iSsùèd August 17, 
1903. This land was conveyed by the entrypîan Lee, by Henry Ste- 
vens, his attorney in fact, to Walter H. Nichols, in trust for moneys 
advanced by Nichols under his arrangement with Stevens and asso- 
ciâtes. Nichols for the purpose of getting his land iii one body con- 
veyed the land embraced in the L,ee entry to appellees Austin and Lil- 
lian Kirk in exchange for lands embraced in what is called the Cheney 
entry. The lands entered in the name of Cheney had been conveyed 
by the entryman by Henry Stevens, his attorney in fact, to appellees 
Austin and Lillian Kirk, the Cheney entry having been purchased with 
money furnished to Stevens by Austin to pay for one of the numerous 
entries. The only considération flowing from Austin and Lillian Kirk 
for the Cheney entry was the purchase money adyànced by Austin to 
Stevens to pay the government for an eritfy, and as to LiHian Kirk the 
interes'tof Lillian Kirk and ber husband, in the;group of filings gen- 
erally. The évidence further shows that Lee signed the filing and 
entry papers at the request of one C. C. Welch, and never expected 
to bave any interest in the land. 

Case No. 4977 involves the coal land entry of H. P, Battey, made 
May 9, 1903, for 159.07 acres. The entryman conveyed the land to 
the appellee Eugène Wilder, who it is daimed took and holds the 
title thereto in trust for the appellees Eddy and Harriet Wilder. Wil- 
der and wiîe on November 1, 1904, executed a deed of trust on the 
land to the public trustée of Routt county, Colo., to secure the pay- 
ment of a promissory note in favor of Mary S. Stoddard for $550. 
The only considération flowing from either appellees Wilder, Eddy, or 
Harriet Wilder being thelr gênerai interest in the gi-oùp of filings. 
Wilder testified that he took and holds the title to the lânds for ap- 
pellees Eddy and Harriet Wilder, but in his ex parte affidavit he stated : 

"I stlU hold the en tire Interest In this Battey tract, but I hold one-half of 
It in trust for Mr. S. S. Eddy, who was one of the persons interested In the 
deal wtth us, and I hold the other half for myself, as my part of the land 
to which I waS entltled for securing the filers and asslsting in carrylng the 
deal to a successful conclusion." 

Case No. 4978 involves coal land entry made November 24, 1903, 
in the name of C. C. Cook to which patent issued April 8, 1904, for 
146.70 acres. By quitclaim deed dated November 27, 1905, the entry- 
man conveyed the land to appellee De Witt C. Bryant. The only con- 
sidération flowing from Bryant for this land was his interest in thèse 
filings generally and the $1,600 which he furnished Wilder to pay for 
one of thèse filings. No considération whatever is shown to hâve 
passed from Bryani to the entryman Ç.. C. Cqok. On the contrary, it 
is shown that Cook was merely an accommodation entryman who re- 
ceivednothing for the land. 

[1, 2] The pleadings in Nos. 4976, 4977, and 4978 are substantially 
the same as above recited in case No.'4975,'except that the défense of 
innocent purchaser is attempted to be set up. The alleged innocent 
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purchasers in case No. 4976 are appellees Eugène A. Austin and 
Lillian Kirk, or Frank V. Kirk, for whom it is claimed appellee Lvil- 
lian Kirk holds title. In case No. 4977, appellee Samuel S. Eddy 
attempts to set up the défense of innocent purchaser. Mary S. Stod- 
dard also sets up the plea of innocent purchaser for value under the 
deed of trust from Eugène Wilder. ànd' Marie Wilder, his wife, to 
the public trustée of Routt county, Colo., hereinbefore mentioned.. In 
case No. 4978 appellee Bryant sets up the .défense of innocent pur- 
chaser. With the exception of appellee Mary S. Stoddard, the évi- 
dence does not show the appellees to hâve been innocent purchasers. 
The burden of pleading and proving such a défense rested upon ap- 
pellees. The évidence shows, however, that said appellees were either 
members of the association hereinbefore described, or that they paid 
their money, if any, with knowledge of facts which, if inyestigated, 
would hâve led to a knowledge of the fraudulent character of the en- 
tries. Wright-Blodgett Co. v. United States, 236 U. S. 397, 35 Sup. 
Ct. 339, 59 L. Ed. 637 ; Northern Colorado Coal Co. v. United States, 
234 Fed. 34, 148 C. C. A. 50; United Statçs v. Krueger, 228 Fed. 
97, 142 C. G. A. 503; HiU v. United, States, 234 fed. 39, 148 C. C A. 
55.. In regard to the plea of Mary S. Stoddard we are of the opinion 
that she has made her plea good. 

[3-5] We further find from the évidence that each çoal laiid entry 
involved herein was not made i;i tl^e interest of the ehtryrnen, but, on 
the contrary, either in the interest of an association of persons who 
were seeking to obtain from the United States more coal land than 
they were entitled tO, or in the interest of indiyiduàls who were seek- 
ing to obtain more coal land than they were eijtitled to. The restric- 
tions in regard to filing upon the, public coal lands of the United 
States as contained in sections 2347, 2348, 2349, 2350, and 2351 of 
the Revised Statutes of the United States (Comp. St. 1916, §§4659- 
4663), are stated in the case of United States v. Colorado Anthracite 
Coal.Co., 225 U. S. 219, at page 225, 32 Sup. Ct! 617,, 619 (5(5 L.'Ed. 
1063) as foliows : ... 

"Thèse restrictions, as this (^ourt has hëld, forbld Individuals and associa- 
tions from acquirlng public coal land in excéss of thè quàntities prescrlbed, 
whether dii'ectly by entries in thêlr pwn names or Indireetly by entrles made 
for their benefit in the nameS of otherè. And so, one person calinot lawfully 
malîe an entry in the interest of another who has had the beneflt of the law; 
or In the interest of an association where it or any of its members has had 
the beneflt thereof , or in the interest pf a person or an association where he 
or it has not had such beneflt but is seeking, through entrles made or to 
be made by others in his or its Interest, to acquire a greater quantity of land 
than is permitted by the law. U. S. v. Trinidad Coal & Cokjng Co., 137 U. S. 
160 [11 Sup. Ct. 57, 34 L. Ed. 640]; U. S. v. Keitel, 21], JJ. S. 370 [29 Sup. Ct. 
123, 53 L. Ed. 230] ; U. S. v. Forrester, 211 U. S. 399 [29 Sup. a. 132, 53 L. 
Ed. 245] ; U. S. v. Munday, 222 U. S. 175 [32 Sup. Ct. 53, 56 L. Ed. 149]." . 

See, also, Wilson Coal Company v. United States et al, 188 Fed. 
545, HOC. C. A. 343. 

We are of the opinion that it is not permissible to consider the coal 
entries herein involved separately and apart from the whole scheme 
portrayed by the évidence which had in view the acquiring of the 
public coal lands of the United States in the manner shown. We there- 
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foré décidé that the décrees enter ed in Nos. 4975, 4976, 4977, and 4978 
must be reversed, and the cases femanded, with instructions to enter 
a decree in each case cancelirig the patent and othér mesne convey- 
ances therein mentioned, except the conveyance made by Eugène Wil- 
der and Marie Wilder to the public trustée of Routt county, Colo., 
securing the payment of a note for $550 in favor of the appellee Mary 
S. Stoddard in case Nô. 4977, which feaid conveyance is adjudged to 
be a vaHd Hen to secure the payment of said note; and it is so ordered. 



MISSOURI, K. & T. RY. CO. v. DANCIGER et al. 

(Circuit Gourt of Appeals, Eighth Circuit. December 27, 1918.) 

No. 4522. 

1. Commerce ®=»14 — Intebstate Commerce. 

Act Gong. June 16, 1906, c. 3335, 34 Stat. 267, providlng for the admis- 
sion into the Union p( the then térrltôry of Oklaboma and Indian Terri- 
toïy as the State of Ôklahoma, declared In section 3 that the Constitution 
to be formed should eontaln a provlsioû that the manufacture, sale, barter, 
or ptherwlse furnlshlng of Intoxlcatlng Uquors wlthln those parts of the 
new State known as the Indian Terrltory and the Osage and other Indian 
réservations should be prohtblted for a perlod of 21 years from the date 
of the admlssloii. Gonst. Okl. art. 1, § 7, forblds the manufacturé and sale 
of intoxlcatlng liquors In the state, and Rev. Laws Okl. 1910, § 3605, con- 
tains a similar provision. Webb-Kenyon Act March 1, 1913, c. 90, 37 
Stat. 699 (Comp. St. 1916, § 8739), déclares that the shlpment or transpor- 
tatlon in any manner or by any mçans tvhatsoever of any Intoxicating 
liquors from one state, terrltory, or district of the United States to any 
ôther state, terrltory, or district, which llquor is intended by any person 
to be recelved, possessed, or sold, or in any manner used, eitber in the 
original package or otherwise, in violation of any law of such state, 
terrltory, or district, is prohlblted. Held that, as the purpose Of the 
act was to remove from the protection of Interstate commerce llquor 
shipments into those states, territories, or districts where the manufacture 
or sale thereof is unlawful, and to render the state law applicable, the 
Interstate shlpment of intoxlcatlng llquor into the state of Oklahoma is 
unlawful, and a common carrier cannot be enjolned from refusing to 
recel ve shlpraents for delivery into that state. 

2. OoMMEkCE <S=14 — Intebstate Commerce — Indian Tebritobt. 

As the Oklahoma laws forbld the manufacture and sale of intoxlcatlng 
liquors therein, Interstate shipments of intoxlcatlng llquor into portions 
of Oklahoma which formerly were comprlsed in an Indian réservation 
are not àuthorlzed, because the Indlàh tltles hâve been extinguished ; the 
Webb-Kenyon Açt havlng deprlved such shipments of the protection arls- 
ing out of their Interstate character. 

Appeal from the District Court of thé United States foi the District 
of Kansas; John C. Pollock, Judge. 

Suit by Dan Danciger and others against the; Missouri, Kansas & 
Texas Railway Company. From a decree for complainant, granting 
the injunction prayçd for, défendant appeals. Reversed and remand- 
ed, vifith directions to dissolve thc; injunction and dismiss the bill. 

^=»For other cases see aame toplo & KBY-NUMBBR lu ail Kéy-Numbered Digests a Indexes 
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James W. Reid, of Parsons, Kan. (W. W. Brown, Joseph M. Bry- 
son, of St. Louis, Mo., and Clifford L. Jackson, of Muskogee, Okl., on 
the brief), for appellant. 

I. J. Ringolsky, of Kansas City, Mo. (Ringolsky & Friedman and 
Harry L. Jacobs, ail of Kansas City, Mo., on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. The parties will be ref erred to as they were 
named in the court below. The plaintififs. Dan Danciger, A. Danciger, 
and others, citizens of Missouri, brought this suit in the court below 
against the Missouri, Kansas & Texas Railway Company, a Kansas 
railway corporation, engaged as a common carrier in Interstate com- 
merce between the states of Missouri, KansaSj Oklahoma, and other 
States, to permanently enjoin it f rom ref using to receive f rom the plain- 
tifïs at Kansas City, Mo., and carry and deliver to persons in Osage 
county, Okl., intoxicating liquors that they had sold or may thereafter 
sell in Kansas City, Mo., to persons in said Osage county. The mat- 
ter was heard in the trial court upon the bill and a stipulation of facts, 
resulting in a decree for the plaintiiïs, permanently restraining the 
railway company as prayed, and it appeals. 

The plaintifïs are copartners engaged in selling whisky and other 
intoxicating liquors under the name of Danciger Bros, and other 
names in Kansas City, Mo., upon mail orders and otherwise. The 
défendant railway company opérâtes a Une of railroad from Kansas 
City, Mo., to various points in Kansas and Oklahoma, including 
Osage county in the latter named state, and is engaged as a common 
carrier of property in Interstate commerce from Kansas City, Mo., to 
points on the line of its railroad in Oklahoma, including Osage coun- 
ty, and for some time prior to the commencement of this suit had ac- 
cepted from the plaintifïs at Kansas City, Mo., and transported into 
said Osage county, goods and merchandise consigned to persons resid- 
ing in said county on defendant's line of road, or on the line of a Con- 
necting carrier, to whom it delivered the goods for carriage to their des- 
tination in said county, but had notified the plaintiffs "that it would no 
longer accept from them shipments of intoxicating liquors in any quan- 
tity or under any condition consigned to parties in Osage county, 
Okl.," on the ground that ail points in said Osage county are "Indian 
country"; that défendant thereafter refused to receive or accept from 
plaintifïs any shipment of intoxicating liquors to be carried over its 
line of railroad from Kansas City, Mo., to any point in Osage county, 
Okl. 

Prior to the commencement of the suit the plaintifïs tendered to the 
défendant at Kansas City, Mo., for shipment to points in Osage coun- 
ty, Okl., on its line of railroad or the line of a Connecting carrier in 
said county, nine separate shipments of intoxicating liquors, billed and 
properly addressed, consigned to diflferent persons in said Osage coun- 
ty, with the lawful freight charges thereon to destination, orders for 
the purchase of which plaintifïs had received by mail at Kansas City, 
Mo., from persons residing in said Osage county, with the money to 
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pay for such liquors, ail of which shipments the défendant refused to 
accept or transport ta the consignée. This suit was then brought to 
restrain the défendant temporarily and permanently from refusing to 
receive from plaintiffs the intoxicating liquors tendered by them ta 
the défendant, and to be thereafter tendered when properly packed, 
addressed, and consigned to parties in Osage county, 0kl., with the law- 
ful freight charges therëon to destination. 

On the hearing it was admitted by défendant that shipments (presum- 
ably of intoxicating liquors) were tendered to it by plaintiffs for car- 
riàge and delivery to' points in Osage coiinty, 0kl., consigned to per- 
sons named in the pétition, thât défendant ref used, and still refuses, 
to accept, transport, or delivér ariy.such shipment the destination of 
which is in Osage county, Okl., and that it had previousl^ .notified 
plaiiltiffs to that efféct. It was then agreed that the cauSé be submit- 
tëd on the vèrified bill, affidàvits, exhibits, abstracts, and agreements 
6f the parties.' Thèse exhibits, abstracts, and agreements show or 
tend to show that the Indian title to the lands in Osage county, upon 
which are the towns and villagfes to which the liquors were destinéd, 
had bèen legally extinguîshed ; that the persons to whom the liquors 
wefé consigned Were of pure whitè blood, over 21 years of âge, undër 
no lègâl disâbilities, conïpetent to purchase the liquors consigned to 
them; and that they were purchased by each of them respectively for 
his owri Personal use and consumptiôn, but for what particular use is 
not.'showh. rt'was àlso admitted, ofotherwise shown, that the land or 
térritory cotnprising saîd Osage cduhty, Okl., had prior to the admission 
bi Okfahcitni as a stâte, beeh setàpartby Congress as a réservation for 
the Osage Irid'ians in the térritory of Oklahoma, and upon the a:d- 
missidh dï that térritory as part of the state df Oklahoma thosé rés- 
ervations feeèartiç Osage couijty', ih the western part of OklahOma. It 
wa:s, agreed by'' the parties that thè court in deciding thè case might 
considér any statute or law of the state of Oklahoma or of the United 
States. ''■.:■'■■;■'' ' ■ ' ; 

Upon thèse facts thë court entered a decree enjoining thte défendant 
as ^rayed by the plaintiffs, and provided in its order: 

"Tùat at the tluie of the tender of any such shipments the lawful and sched- 
uled Charges for such services shoûld be aiso tendered; that plaiiitiffs shall 
téhdei- wlth such shipment an affldavit, sighed and sworn to by the consignée, 
to the effeefc that he is a man of pure white (or negro) blood, over 21 years of 
âge;, that the shipment of intoxicating liquor ordered by him from plaintiffs, 
if shipped and trangported by tiie railroad company, will not be used for any 
unlawful pui*pose; that said llqûor is purchased for, and will be used by 
àifiarit for, hls own persoiial use and f amily consUmption ; that the destina- 
tion of said shlpineut is not In 'Indian country' or the Indian Térritory; that 
the original Indian title of the place of destination has been extlnguished, 
and the affidayit is made for the sole purpose of abtaining the shipment of 
said liquor, and that aillant knows that everything stated therein is true; also 
that plaintiffs file wlth the défendant, prior to any shipments of liquor tender- 
ed, ah affidavlt slgned and s<vdrn to by one of them to the effect that the 
affldavlt slgned and sworn to by one of them to the effect that the affldavit by 
the consignée of such shipment is requlred in a restralnlng order against said 
rallroad company, and is the original affidavlt flled wifh the plaintiffs witn 
thé ordér which it received for the shipment tendered ; that plaintiffs will mail 
the original bill of ladlng to the consignée of such shipment, or shipments, With 
instructions to deliver the envelope eontalning same to said addressee only ; 
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that afflant wlll order said railroad conipany to dellver such shlpment only on 
présentation of the original Mil of lading ; that no shlpment will be tendered 
to be carried to any person enrolled as an Osage Indlan ; that every shlpment 
tendered to said ralhvay company wlll be made in good faith by the plaintiffs, 
with thelr belief that the same is intended and will be used for a lawful 
purpose; and that they hâve no knowledge or information whlch would lead 
them to believe otherwlse. It Is further ordered that the injunctlon be per- 
manent upon the glvlng and approval of a surety bond in the pénal sum of 
$2,000, conditloned as by law provlded." Signed by the judge. 

[1] The decree so entered in eflfect requires the défendant as a 
common carrier of interstate commerce, to accept at Kansas City, Mo., 
for carriage and delivery to points in Osage county, Okl., intoxicating 
Hquor sold by plaintiffs in Kansas City ta pefsons in said Osage coun- 
ty upon mail orders received by plaintiiifs for such liquors, when such 
sales and purchases are made for the alleged personal use and con- 
sumption of the purchasers, notwithstanding the act of Congress ap- 
proved March 1, 1913 (37 Stat. 699), commonly called the "Webb-Ken- 
yon Law," and the Constitution and statutes of the state of Oklaho- 
ma, which forbid the manufacture and sale of intoxicating Hquors in 
that State. 

The enabling act of Congress approved June 16, 1906 (34 Stat. p. 
267, c. 3335), provides for the admission into the Union of the then 
tertitory of Ôklahoma and the Indian Territory as the state of Okla- 
homa, but requires that a convention shall be held at the seat of gov- 
ernment of the territory of Oklahoma to form a Constitution for the 
new state ; and section 3 of the act requires that the Constitution so to 
be f ormed shall contain a provision that : 

"The manufacture, sale, barter, or otherwise fumishing of intoxicating 
liquors within those parts of the new state known as the Indian Territory 
and the Osage and other Indian réservations existing on June 1, 1906, shall 
be prohiblted for a period of twenty-oue years froiu the date of the admission 
of the state, and thereafter until the people of said state shall otherwise pro- 
vide by amendment of said Constitution and proper state législation." 

The Constitution so formed contained such provision, was adopted 
by the people of the territories at an élection duly called and held for 
the purpose of ratifying such Constitution, which was duly ratified at 
such élection and became a part of the Constitution of the new state, 
as section 7, article 1, thereof, and was afterwards included by the 
Législature of the state as a part of section 3605 of the Revised Laws 
of Oklahoma of 1910; which forbids the manufacture, sale, barter, 
giving away, or otherwise furnishing intoxicating liquors therein, but 
contained a proviso: 

"That the provisions of this chapter shall not apply to the manufacture and 
sale of unfermented cider and vrine made from apples, berrles or other fruit 
grown in this state, and the use of wlne for sacramental purposes in religious 
bodies." 

Otherwise the statute forbids the manufacture, sale, and use of in- 
toxicating liquors in the state of Oklahoma. 

It is the contention of the plaintiffs that the Webb-Kenyon Law 
does not forbid them from shipping, nor the défendant from carrying, 
intoxicating hquors from Missouri into Oklahoma and delivering the 
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same to the consignée or purchaser of such liquor ; that any individual 
residing in Gsage couiity has the légal right to purchase wherever he 
may lawfully dp so; and receive in said Osage eoiinty intoxicating 
liquors ifoi" his ôwn perSonal use and that of his family, for any pur- 
pose otherthan to sell the same, in violation of the Oklahoma statute; 
and Adanis EîCprdss Company v.Kentucky, 238 U. S. 190, 35 Sup. 
Ct. 824, 59 L. Ed. 1267, L. R. A. 1916C, 273, Ann. Cas. 1915Di 1167, 
is relied upon aS supporting this contention. This view was apparent- 
ly upheld by the court be^o^y, and the provision of its decree requiring 
the plaintiffs to tender to the défendant with such shipment of intox- 
cating liquors to bé carjried into Oklahoma, the affidavit of plaintiffs 
a.nd of the pçnsignee tha!t such sale and purchase were made in good 
faith and for the persorial use of the consignée, was obviously to com- 
ply vi'ith the suggestion in Àdams Express Corhpany v. Commonwealth, 
160 Ky. 66, 169' S. W. 603, cited in 238 U. S. at page 201, 35 Sup. 
Çt. 824, 59 L. Ed. 1267, E. R. A. 1916C, 273, Ann. Cas. 1915D, 1167, 
that the carrier, and the shipper should exercise reasqnable diligence to 
not aid in violating the prohibitory law of Oklahoma; othërwise, 
this requirement of the decree seems wholly w^ithout purpose. It 
should be said, however, in explanation of this part of the decree that 
ît was entered prier to the deci-sion of the Suprême Court in Clark 
Distilling Company v.' Western Maryland Ry. Co., 242 U. S. 311, 37. 
Sup, Ct. 180, 61 1. Ed. 326, L. R. A. 1917B, 1218, Ann. Cas. 1917B, 845, 
prior to which the constitutional validity of the Webb-Kenyon Law, 
and its effect, if valid, upon the carriage of intoxicating liquors in in- 
terstate commerce into states which hâve prohibited the manufacture 
and sale of intoxicating liquors, was a much-mooted question. But 
in Clark DistilHng Company v. Western Maryland Ry. Co., af ter re- 
citing the text of the Webb-Kenyon Act, the history of its enactment, 
and reviewing the prior authorities,including Adams Express Co. v. 
Kentucky, 238 U. S. at page 324, 37 Sup. Ct. 1184, 61 L. Ed. 326, E. 
R. A. 1917B, 1218, Ann. Cas. 1917B, 845, the court says : 

"There is no rooœ for doubt that the Webb-Kenyon Act was enacted siuiply 
to extend that which was done by the Wilson Act; that is to say, its pùrpose 
was to prevent the immunlty eharaCtéristie of Interstate commerce from being 
Tised to permit the receipt of liquor through sucli couinieree In states contrary 
to their laws, and thus in efCeet affoiid a means by subterfuge and indirectiou 
to set such laws at naught. In this : light it is elear that the WebbrKenyon 
Act, if effect is to be glven to its téxt, but operated so as to cause the prohi- 
bitions of the tVest Virginia law agalnst shlpment, receipt, ànd possessiori to 
be applicable and controlling irrespective of whether the state law dld or did 
not prohibit the individual use of liquor." 

Referring again to the case of Adams Express Company v. Ken- 
tucky, supra, as holding to the contrary, the court says ; 

"Clearly it does not do so. AU that was declded in that case was that as 
the court of last resort of Kentucky, into which liquor had been shipped, had 
held that the state statute did not forbid shlpment and receipt of liquor for 
Personal use, therefore the Webb-Kenyon Act did not apply, sinee it only ap- 
plied to things which the state law prohibited. * * * But we see no 
ground for following the ruling thus made, since, as we hâve already pointed 
out, it necessarily rested Upon an eiitire misconception of the text of the Webb- 
Kenyon Act, because that act dld not simply forbid the introduction of liquor 
into a state for a prohibited use, but took the protection of Interstate com- 
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merce away from ail receipt and possession of llquor prohibited by statp law. 
The movement of llquor in Interstate commerce and the receipt and possession 
and right to sell prohibited by the state law havlng been in express terms 
divested by tbe Webb-Kenyon Aet of their Interstate commerce character, it 
foUows that if that aet was withln the power of Congress to adopt, there is 
no possible reason for holding that to enforce the prohibitions of the state 
law would conflict with the commerce clause of the Constitution ; and thls 
brings us to the last (iiiestion, which is: Did Congress hâve power to enact the 
Webb-Kenyon Law?" 

And it is held that it did. 

This décision puts at rest, at least in ail fédéral courts below the 
Suprême Court, the question of the constitutional validity of the 
Webb-Kenyon Law, and subjects intoxicating liquors carried in inter- 
state commerce to the local laws of the state or territory into which 
they are carried, even though the liquors may be carried for the Per- 
sonal use of the purchaser as a beverage. The record, however, fails 
to show that the requirement of the decree that, if the injunction is to 
operate permanently, the plaintififs shall give a bond in the pénal sum 
of $2,000, with sureties to be approved by the clerk, has been complied 
with ; but the effect of the amendment to the aet of Congress approv- 
ed March 3, 1917 (39 Stat. c. 162, § 5, p. 1069), which provides that 
"whoever shall order, purchase or cause intoxicating hquors to be 
transported in interstate commerce, except for scientific, sacramental, 
médicinal, and mechanical purposes, into any state or territory the laws 
of which state or territory prohibit the manufacture or sale therein 
of intoxicating liquors for beverage purposes shall be pûnished," etc., 
may be to annul such injunction, after the effective date of such 
amendment (July 1, 1917), if it had been previously issued. 

[2] Whether or not the Indian title to the lands in the varions Indian 
réservations in Oklahoma, and especially in Osage county, embraced 
within the Indian réservation or Indian country in that county, has been 
extinguished, is quite immaterial. The obvioiis purpose of Congress 
in forbidding the manufacture, sale, and giving away of intoxicating 
liquors in those parts of Osage county was to prevent intoxicating 
liquors coming within reach of the inhabitants of such réservations, 
more particularly the Indians; but the extinguishment of the Indian 
title to said lands does not extinguish the craving of the Indian for 
intoxicating liquors, nor lessen his capacity to absorb ail such liquors 
that he can obtain, and the extinguishment of the Indian title only 
subjects the inhabitants of the territory to^ the prohibitory laWs of the 
state of Oklahoma, if they did not already apply to such irihabitants. 

We are of the opinion that the decree must be reversed, and the 
cause remanded, with directions to dissolve the injunction and dismiss 
the bill, at plaintiff s' costs ; and it is so ordered. 

Reversed. 
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UNITED STATES FIDELITY & GUARANTY CO. v. WALKEB, Superln- 
tendent of Banks of State of Alabama. 

(Circuit Court of Appeals, Fifth Circuit. January 24, 1918.) 

No. 3147. 

i. Principal and Sxjbety ig=>123(l) — Notice to Surety. 

Where a bond, conditloned to save a bank hannless from embezzlement 
or larceny of its cashier, declared that, on discovery of any act capable 
of giving rise to any çlaim, the bank should at the earliest practicable 
moment give notice tb tlie surety, the bank was not required to give 
notice, whén it was not so far Informed of the conduct of its cashier, and 
of the latent accompanylng that conduct, as to be aware that he was 
guilty of what amounted to embezzlement or larceny; suspicion not 
being enough. 

2. PjBiNciPAL AND Sxjbety <g=123(l) — Notice to Subhty— Eequibement of 

Bond. 

Where a bond conditloned to save a bank harmless from embezzlement 
or larceny of its cashier, requited the bank, on discovery of any act capa- 
ble of glvtûg rlse to a claim, to give notice to the surety at the earliest 
practicable momentr and declared that knowledge of a président, vice 
président, dlreqtor, or other executive offleer should be deemed the 
knowledge of the baiik, recovery cannot be denied, beeause no notice was 
glven, where the only représentatives of the bank who were apprised of 
the cashler's larceny or embezzlement participated in or connived at his 
oiïense, for, notwlthstandipg, the tenus of the bond, the knowledge of 
such oflicials cannot be deemed knowledge of bank. 

3. JPbincipax and Surety ®=>79 — I/Iability of Surety— Défenses. 

Where the président of a bank incited and encouraged the cashier to 
appropriate the funds of the institution to his own use, the cashier can- 
not be deemed acting under the instructions of a superior, so that the 
surety on his bond, conditloned agaiust loss by larceny or embezzlement, 
might escape under the clause excepting liabllity for acts done at the 
direction of a superior offleer. 

4. Principal and Surety <@=3l61 — ^Actions— Recovery. 

In an action on a cashler's bond, conditloned to saye a bank harmless, 
évidence held to show that as part of a fraudulent scheme the cashier, 
who was authorized to draw checks in the name of a partnership induced 
a, third person, who was insolvent, to exécute a note, that he then credlt- 
ed the sum to the account of the partnership àhd withdrew it for his 
own use, and that such action was not taken on objection by the part- 
nership, that It Was not llable on a note executed by it and held by the 
bank, but was a scheme of embezzlement, rendering the surety liable. 

5. BiLta AKD Notes <&p>92(5)— €on8IPEbation— Validity, , 

A note given to a bank to procure its surrender of a note of the thlrd 
person Is a binding obligation, though the maker of the note dld not ob- 
taln the considération therefor. 

6. Teial <S=260(1) — iNSTRUdrioNS-^REFUSAt. 

The refusai of ' ïequests In substance eovered by the instructions given 
Is not error. . 

In Error to the District Court of the United States for the Middle 
District of Alabama; Henry D. Clayton, Judge. 

Action by A. E. Walker, Superintendent of the Banks of the State 
of Alabama, liquidating the Clanton Bank, against the United States 
Fidelity & Guaranty Company. Judgment for plaintiflf, and défendant 
brings error. Affirmed. 

^EsFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Lee H. Weil, Davis F, Stakely, and J. W. Vardaman, ail of Mont- 
gomery, Ala., for plaintiff in error. 

B. P. Crum and Léon Weil, both of Montgomery, Ala., for défend- 
ant in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was an action on a bond or con- 
tract by which the plaintiff in error obligated itself, subject to stated 
conditions, "to make good and reimburse" the Clanton Bank "such 
pecuniary loss as may be sustained by" the bank within a period named 
"by reason of the fraud or dishonesty of" E. A. Mathews, its cashier, 
"in connection with the duties of his olïàce or position, amounting 
to embezzlement or larceny." AmOng the conditions stated in the 
bond were the foUowing; 

"That on the discovery of any act capable of glvlng rise to a claim here- 
under, the employer shall at the earllestpracticable moment glve notice there- 
of to the Company. * * • That the conipany sliall not be liable, by virtuo 
of thls bond, for any act or thing doue or left undone by the employé, in obé- 
dience to or in pursuance of any Instructions or authorlzatlon received by him 
from the employer or any superlor officer. * * ♦ This bond shall become 
void as to any claim for which the company would otherwise be liable, if the 
employer shall fail to notify the company of the occurrence of the act or 
omission out of which said claim shall arise inmiediately after It shall come 
to the knowledge of the employer; and the knowledge of a président, ylce 
président, director, secretary, treasurer, manager, cashier, or other like execu- 
tive officer shall be deemed under this contract the knowledge of the employer." 

The complaint claimed the amount of the penalty of the bond, 
$7,500, and its averments showed that the Clanton Bank lost more 
than that amount by acts of Mathews, as cashier, which were such 
as made the maker of the bond liable. The défendant pleaded the 
gênerai issue and filed a number of spécial pleas, which, severally, 
set out the above-quoted conditions of the bond and undertook to 
show that those conditions were violated or not complied with. 

[1,2] Complaint is made of the action of the court in sustaining 
demurrers interposed to several spécial pleas. If there was error in 
any of those rulings it was not a réversible one, as it is disclosed that 
in the trial the défendant was permitted to introduce évidence as to 
the matters upon which the spécial pleas were based, and that that 
évidence was submitted to the jury under instructions which permitted 
a finding for the défendant, if either of the conditions of the bond 
which was relied on was violated or not complied with. The évidence 
was not such as to require a finding for; tlie défendant based upon 
either of those conditions. By the terms of the bond no conduct of 
the cashier made the défendant liable unless it amounted to embezzle- 
ment or larceny. This being so, the above-quoted provisions as to 
the bank giving notice are not to be so construed as to require action 
by the bank when it was not so far informed of the conduct of its 
cashier and of the intent accompanying that conduct as to be aware 
that he was guilty of what amounted to larceny or embezzlement. The 
existence of a mère suspicion of misconduct was not enough, Ameri- 
can Surety Co. v. Pauly, 170 U. S. 133, 147, 18 Sup. Ct. 563, 42 L. 



44 248 FEDERAL EEPORtËB 

Ed. W; Nor are those provisions to be regârded as contemplating 
the giving of notice when the only représentatives of the bank, who 
were apprised of the cashier's guilt of larceny or embezzlement par- 
ticipated in or connived at his crime. Fidelity & Deposit Co. v. Coiirt- 
ney, 186 U. S. 342,, 361, 22 Sup. Ct. 833, 46 h. Ed. 1193. From the 
évidence adduced it was permissible to find that there was no laek o£ 
promptness in giving notice to the défendant of the cashier's criminal 
misconduct after inforrnation of that misconduct was acquîrèd by a 
director or officiai authorized to speak for the bank who did not share 
in the cashier's guilt. 

[3] The défendant introduced testimony tending to prove that acts 
of the cashier which resulted in losses to the bank for which the de- 
fendant was made liable by the verdict and judgment were authorized 
and directed by the président of the bank. There was évidence tend- 
ing to prove that tlie président was a merely nominal officiai, and was 
not really the cashier's superior officer, and, further, that he was a 
participant in the cashier's criminal conduct. This state of the évi- 
dence made the question raised by thç defendant's contention based 
upon the provision of the bond relied on in this connection one for 
the jury. Certainly that condition contemplated such an instruction 
or authorization by a superior as could serve as an excuse for the sub- 
ordinate's obédience to it, not a guilty incitement by a superior officer 
to the commission of a crime. Fidelîty & Deposit Co. v. Courtney, 
supra. The évidence bearing upon the défenses based on the above- 
quoted conditions of the bond were submitted to the jury under ap- 
propriate instructions. 

f;4-8] rt is contendedthat there wàs error in rulings of. the court 
which permitted the défendant to be charged with the aniount paid 
on a $2,000 check drawn by the Chilton Fertilizer Company by 
Mathews, its treasurer.' That company had a deposit accovmt with tlie 
bank, and Màthews wàs authorized to draw checks in its name. The 
$2,O00 withdrawn f rOm the bank on the check mentioned was used 
by Mathews td satisfy an exécution against hiniself. The amount to 
the Crédit of the Chilton Fertilizer Company was made sufficieht to 
cover the $2,000 check in the f ollowing manner : For a considérable 
time prior to the date of that check the bank had held a note on which 
the Chilton Fertilizer; Company appeared as a maker, which took the 
place of a note mâdé by others, the latter note having been surren- 
dered. Pùrsuant to a direction given by the state superintendent of 
banks to collect interesît'.on the note signed by the Chilton Fertilizer 
Company that cOinpany was charged on its deposit accOunt with the 
amount of interest accrued on that note. This oceurred several 
months before the $2,000 check was drawn and paid. There was évi- 
dence tending to prove that, whén pèrsons who were interested in the 
Chilton Fertihrer Company learned of the ihterest charge having beeri 
made on its account, they protested,' ând demanded that the amount be 
refurided, claiming^ that thè Fertilizer Company was not liable on the 
note. On'the dày the $2;000 check was drawn Mathews procured one 
Jowers to make his note to the bank fOr $2,172.48. Jowers was in- 
solvent, and was indebted to the bank on notes aggregating a larger 
amount, which had been charged to profit and loss as worthless. On 
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the same day the new note of Jowers, which was worthless, was taken, 
the interest and discount aceountof the bank was credited with the 
amount of that note,.its loans and discounts account was debited with 
that note, the interest and' discount account was debited $2,053.73, the 
amount of the previous interest charge on the Chilton Fertilizer Com- 
pany account, and the same amount was entered as a crédit on the 
fertilizer company's account. 

The Chilton Fertilizer Company was a partnership. The obligation 
to the bank incurred by the latter's acceptance of the new note as a 
substitute for one it held against a third party was not canceled or 
affected by the subséquent failure of the makers of the new note to 
acquire the properties of the maker of the surrendered note. A note 
given to a bank to procure its surrender of a note of a third party 
held by it is a binding obligation. There was nothing to indicate that 
in the subséquent suit, in which judgment was recovered on the Chil- 
ton Fertilizer Company note, the liability on it of any of its makers 
was even questioned. Np tenable or even plausible ground for ques- 
tioning the liability of any maker of the note was disclosed. Mathews 
took no action on the demand made several months before for a re- 
payment of the interest coUected until he had occasion to get the 
amount required to satisfy the exécution against himself. The évi- 
dence was such as to support findings that there was an absence of 
any bona fide belief that the Chilton Fertilizer Company was entitled 
to the crédit which was entered on its account, and that the taking of 
the worthless Jowers note and the making of the several book entries 
which followed were but steps in carrjdng eut a fraudulent scheme, 
concocted by Mathews to enable him to withdraw from the bank $2,- 
000 of its money for his own use and give a color of regularity to his 
conduct. Under instructions given by the court, the jury were for- 
bidden to find against the défendant as to the $2,000 item mentioned, 
unless they found from the évidence that the withdrawal of that 
amount from the bank by Mathews constituted larceny or embezzle- 
ment. In view of the giving of such instructions, it was not réversible 
error for the court to refuse charges, requested by the défendant, to 
the efïect that there should not be a finding against the défendant as 
to the $2,000 item, if the jury believed from the évidence that Mathews' 
acts in having the crédit entered on the Chilton Fertilizer Company's 
account and in drawing the check in the name of that company were 
unaccompanied by a criminal intent. 

Our examination of the record has led us to the conclusion that no 
réversible error was committed. 

The judgment is affirmed. 
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UNION TKUST CO. v. GREAT BAS'HEHN LUMBBR CO. et al. 

(Circuit Court of Appeals, ïlfth Circuit. Janupry 15, 1918.) 

No. 3005. 

1. JûMciAL Sales ©=550(2)— Paymen*' oï' Taxes — Dibection. ' 

The purchaser at a sale under judleial decree, whicli does not order 
the property sold free from the lien o( taxes, takes It subject to the tax 
lien. , 

2. Receivkbs iS=>153— Patment of Taxes. 

Property In the hands of a recelver Is ordinarlly bound for payment of 
taxes, and, in rlew of the paramouiit lien of taxes, it is the duty of the 
court to ordér them paid, no matter how the clalm may be brought to Its 
attention. ■: 

3. Receivers <@=»153 — Obligations of — Taxes. , 

' Taxes accruing durlng a recelvership are obligations or indebtedness 
of the recelver. 

4. JuDiciÀL .Sales <S=s>50(2) — Decree— Oonstbuction. 

A decree directlng judiclal sale of property declared that ail liens al- 
lowed were subject to any lien thât migbt exlst for state, county.'and 
municipal taxes. Other portions of the decree provlded for preferentlal 
payments of liens out of the procéeds, speclfylng court costs, recelver's 
certlflcates, Indebtedness, and obligations. HelA, In vlew of the fact that 
the holder of what was evidently an assigned tax lien was glven prlorlty 
and the property was sold free from it, the decree must be construed as 
directlng a sale of the property free from the lien of taxes and payment 
thereof oUt of the procéeds, for taxes accruing durlng recelvership were 
Included in the Indebtedness and obligations of the recelver. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Wm. Wallace Lambdin and En^ory Speer, 
Judges. 

Bill by the Union Trust Company against the Great Eastern Lumber 
Company and others. On pétition of commissioners to sell, payment of 
taxes was directed, and complainant appeals. Affirmed. 

W. L. Clay and Fred T. Saussy, both of Savannah, Ga., for appel- 
lant. 

Geo. T. Cann, J. Ferris Cann, and Gordon Saussy, ail of Savannah, 
Ga., for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The sole question presented by the appeal 
is whether the terms of the decree of foreclosure and sale required 
the purchaser at the sale to assume payment of the taxes due on the 
property to be sold, or whether the property was sold free from the 
tax lien and the taxes were ordered by the decree paid out of the pro- 
céeds of the sale. 

[1, 2] The purchaser at a sale under a judicial decree, which does 
not order the property sold free from the lien of taxes, takes the 
property subject to the tax lien. In that respect the rule of caveat 
emptor applies. The question dépends upon the proper construction 

@s»For other cases see same topio & KET-NUMBER In ail Key-Numbered Dlgests & Indexe? 
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of the decree in each case. In the case of Railway Co. v. Harrison, 96 
Fed. 910, 37 C. C. A. 616, the Circuit Court of Appeals for the Seventh 
Circuit, af ter stating the rule as above, said : 

"Exception to this gênerai rule undoubtedly arises in equity In tbe follow- 
Ing instances: First, wliere tlie decree or order for ttie sale expressly provides 
for dlscliarging liens or other claims agalnst the property out of tlie proceeds 
or other funds coming Into court, or where tbe proceedlngs or provisions are 
othervs'lse inconsistent wlth sucli rule; and, second, where there is fraud, con- 
cealment, or unfair deallng in the proceedlngs, whlch entitle the purchaser to 
équitable relief." 

In the case of First National Bank v. Ewing, 103 Fed. 168, 43 C. C. 
A. 150, this court said, referring to the status of taxes due on prop- 
erty in the court's custody : 

"And It seems to be settled law tbat such liens are prlor to ail other liens 
whatsoever, except judlcial costs, whlch are flrst to be pald where the prop- 
erty is rightfuUy In the custody of the court. 'It is the Imperatlve duty of 
the court,' said Mr. Chlef Justice PuUer, In the case of In re Tyler, 149 U. S. 
187, 13 Sup. et. 791, 37 Ij. Ed. G96, 'to recognlze as paramount, and enforce 
wlth promptness and vlgor, tbe just claims of tbe autborities for tbe pre- 
scrlbed contributions to state and municipal revenue.' Georgla v. Atlantic & 
C. R. Co., 3 Woods, 434, Fed. Cas. No. 5,351; Union Trust Co. v. Illinois M. 
Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963. And it is immaterial 
bow tbe clalm for taxes may be brought to the attention of the court — wheth- 
er by tbe receiver, the master appolnted in the cause, tbe tas coUector, or 
through Intervenlng pétitions flled by the state and munlclpalltles interested. 
In any case, and wbenever properly brought to tbe court's attention, they 
should be promptly paid." 

In 34 Cyc. 346, the lien of taxes on property in the hands of a re- 
ceiver, and the court's duty to direct their payment, is thus expressed : 

"Taxes. — Property in the hands of a receiver) of any court, elther of a 
state or of tbe United States, is as much bound for the payment of taxes, 
state, county, and municipal, as any other property. Generally a va!ld tax 
upon property of a corporation in the hands of a receiver coustitutes a clalm 
upon its assets wlthin tbe jurlsdlctlon, superior to every other claim, except 
judlcial costs. It is the duty of the court not only to respect this paramount 
rigbt, and to make no order for the distribution of assets in custodia legls, 
except in subordination thereto, but also to make such orders as will compel 
the receiver to discharge this obligation." 

The question, therefore, is whether or not the decree of sale in this 
case, construed with référence to its language, and in the light of the 
paramount lien of taxes on property in the court's custody and of the 
imperative duty of the court to order the taxes paid, no matter "how 
the claim for taxes may be brought to the attention of the court, wheth- 
er by the receiver, the mastér appointed in the cause, the tax collector, 
or through intervening pétitions filed by the state and municipalities 
interested," provides for the payment of the taxes out of the proceeds 
of the saie. 

[3,4] There is no express provision of the decree ordering a sale 
free from the lien of taxes, nor is there any express provision in the 
decree ordering a sale subject to the tax lien. Section 25 of the de- 
cree provides that "ail liens herein allowed are subject to any lien that 
may exist for state, county, and municipal taxes." This is the only 
provision of the decree directly providing for the status as to taxes. It 
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is to be observed that this provision précèdes those relating to the sale 
of the mortgaged property and the terms thereof , and appears in con- 
nection with those provisions which adjudicate the 'daims against the 
property and its owner, and the order of their priority of payment out 
of the proceeds of the sale. The eflfect of paragraph 25 is to adjudge 
that ail previously adjudicated preferential payments shall be sub- 
ordinated to the payment of tax liens. And as the other preferential 
payments are to be paid from the proceeds of the sale, it is fair to as- 
sume, from the position of paragraph 25 and its language, that it is 
rather a direction to pay tax liens; out of the same proceeds, and 
before the other claims, than a provision that thé property is to be sold 
subject to tax liens. The language is not apt to subject the property 
in the hands of the purchaser to the tax lien. It subordinates other 
adjudicated claims to the lien of taxes, but does not order the property 
sold subject to the lien for taxes. No other paragraph of the decree 
directly relates to the question of tax liens. 

Other paragraphs indirectly throwing light on the question are : 
Paragraph 13 adjudges that G. K. Westbrook, Jr., recover of défend- 
ant $280.11, with interest, and that he hâve a first lien, ranking as a 
tax lien, upon ail the property of défendant, This lien wàs to be paid 
out of the proceeds and the property sold free! from it. Yet it was 
evidently an assigned tax lien, or it would not hâve been accorded that 
rank. If the purpose of the court was to sell the property subject to 
tax liens, it would bave been natural for it to hâve given Westbrook's 
lien the same treatment, instead. of directing its payment out of the 
proceeds of the sale and giving it priority of payment therefrom. 

Paragraph 34 of the decree provides that the purchaser, before us- 
ing any bonds for pâyirig purchase money, is to pay "in cash, to the 
extetitof his bid, such amount as may be necessary to discharge ail 
costs, and ail prior and equal allowances, claims, or liens." Paragraph 
34 fo'llows paragraph 25, and those preceding paragraph 23, which 
fix the amounts and order of payment of .allowances, claims,. and liens, 
and paragraph 25 characterizes the amounts due for taxes as "liens" 
and as being prior to those preceding it in thé decree. Paragraph 34 
would therefore seem to include the payment of tax liens from the 
cash reqtiired'tb be paid by the purchaser. 

Paragraph 36 provides for thé distribution of the fund created by 
the sale of the property. It provides for the payment (1) of costs of 
court, réceiver's cértificates, indebtedhess and obligations; (2) of cer- 
tain itpnis named, if thereafter detèrrnined by the court' tô rank as 
costs àî administration; (3) to the payrnentspf amounts adjudgedjn 
favor df the varions interveners, "but orily to the'exteht and priority 
hérein adjudicated and allowed; said liens to be sa'tisfied in theorder 
or rank of priority herein adjudged." , : ' 

■ (1). This clause mentions (a) réceiver's certii^ç^^es,; (b) receiver's 
indebtediiess, àhd (c) réceiver's obligations. Taxes, could , not corne 
under (a), but thiglit.well come undér (bj or (c)^ .That tàxeS; açcruing 
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Iroti Co., 174 Pa. 430, 34 Atl. 638, which support the text. In the 
latter, the business was conducted by the receiver ; in the former, the 
report does not show with certainty whether it was or not, but pre- 
sumably it was not. It would seeni that the terms receiver's "indebt- 
edness" and "obhgations" were broad enough to cover tajces accru- 
ing against the property while in the control of the court, and which 
by subdivision 1 of paragraph 36 of the decree the fund was required. 
to pay. 

(2) The second subdivision of paragraph 36 shows that, while the 
court, in the paragraphs preceding 25, had adjudicated the exact 
amounts of allowances, claims, and liens due interveners and others, 
it did not intend to decree payment of thèse exact amounts from the 
proceeds of the sale absolutely, but only after the costs of court, re- 
ceiver's indebtedness, and expenses of the sale were deducted, and 
thèse were not only of uncertain amount, but it was left for the court 
to determ,ine in the future whether the items mentioned in subdivision 
2 should rank as costs of the administration of the cause at ail. There 
could, therefore, be no ascertainment under the decree of the amounts 
each intervener or claimant was to receive, not only until after a com- 
putation by the clerk, but also until after further and future judicial 
ascertainment and approval of the costs of administration and of the 
receivership. The fact that the decree did not ascertain the amount 
of tax liens, but left this to future ascertainment, as in the case of 
the other mentioned items of costs of administration, is not, therefore, 
inconsistent with the gênerai ténor of the decree. 

(3) The third subdivision is to be construed in view of the tentative 
character of the decree in thèse respects. It directs that the purchase 
money be applied to the "payment of the amounts herein adjudged 
due the several interveners, and for which it is herein adjudged they 
are respectively entitled, * * * but only to the extent and pri- 
ority herein adjudicated and allowed; said liens to be satisfied in the 
order or rank or priority herein adjudged." This would seem to mean 
that the adjudicated claims and liens of interveners were to be paid 
ont of the proceeds of the sale, only after prior charges and liens were 
paid, and section 25 expressly subordinated the lien of the interveners, 
which had theretofore, in the decree, been fîxed in amount, to the 
lien of taxes. So, whether taxes be considered obligations or indebt- 
edness of thè receiver under the first subdivision of paragraph 36, or 
liens under paragraph 25, the same resuit would seem to foUow, viz. 
that paragraph 36 did not direct interveners' adjudicated claims to be 
paid out of the proceeds until after tax liens had been satisfied there- 
from. , The fîrst amount adjudged to an intervener and dîrected to be 
paid put of the fund by paragraph 36, it will be observed, is a "Hen 
ranking as a tax lien." 

The court below framed the decree with the pùrpose in view of dis- 
tributing the proceeds of the sale, lîrst, among certain classes of claims, 
the aniounts of \yhich had not been fixed, such as court costs, costs 
of administration, to be thereafter determined, receiver's certificates, 
indebtedness, and obligations, and taxes, as part thereof , or under sec^ 
tion 25, the amounts of which were also to be thereafter determined; 
248 F.— 4 
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second, to certain classes of interveners and court officers, whose 
claims were fixed in amount and prier to the mortgage, but only to be 
paid after payment of the first class in fuU out of the fund, and rata- 
bly and according to priority, if the fund so reduced was insufficient 
to pay ail in full; third, to the trustée for the bondholders; and, 
fourth, the surplus, if any, to thé mortgagor, défendant. The decree 
did not attempt to arrive at the amount for distribution among the 
interveners, whose claims were adjudicated in amount, or to the mort- 
gagee, until after further adjudication of the amounts necessary to 
satisfy court costs, costs of admihistration, receiver'^s debts, and tax- 
es had been had. The master's report shows that information as to 
the amount of taxes and persoiïé to whotn due was not aVailable to 
the court when the decree was passed, and hence this matter, as well 
as the status of the items of cost of administration mentioned in sub- 
division 2 of paragraph 36, were left to be fixed as to amount or status 
after the decree was enterèd. " 

This view is not only consistent with the frame of the decree, but 
v/ith the recognized duty of the court, which had displaced the usual 
rerriedies for the collection of tastes by the receivership, to provide 
for the payment of taxes out of thé ^^roceeds of the sale, and not to 
remit the tax authoritics to a belaited use of their remédies against 
the prbperty after it had passed out of the court's possession into that 
of the purchaser, and the presurription that the court in framing the 
decree acted in the light of this duty. 

Entertaining thèse views of the proper construction of the decree, 
we think the order appealed f rom was correct, and shouïd be affirmed ; 
and it is so ordered. 



CENTRAL IRON & COAL CO. y. HAMACHER. 

(Circuit Court of Appeals, Flfth Circuit. Jnnuury 14, 191S. Rehearlng 
Deuled March 11, lOlS.) 

No. 3151. 

1. WiTNEssEs <Sï=>159(2)— CoMPETENcr — Tbansaotions with Pebsonb Since 
Deckased. 

Code Ala. 1907, i 4007, déclares that there shall be no exclusion of any 
witness because he is a party or t uterested In the Issue trled, except 
that no person having a pecunlary liiterest In. the resuit of the suit or pro- 
ceedlng shall be allowed to testlfy àgalnst the party to whom his Interest 
If! opposed as to nny transaction with or stateiuent by a deceased person 
whose esta te Is interested in the: resuit of the suit or proceedlng. In an 
ttCtl<>n by the aduûlnlstratrlX) to reçover under tpB Alabama Emplpyers' 
liublllty Act (Code 1907, i 3010), damages for the death of her latestate, 
a' servant of the défendant cbmpknjr, the superlntendènt, whom It was 
clalined was négligent In ditec'tln^'hliïi to work In a bin or wàisher in 
whlth was stored a large amount of coal, was called as a. witness, aîid, 
thoush "lot allowed to te^tily as, to his instructions to plaintilï'« in- 
testate, was allowed to testif y as to the facts surroundlng the latter's 
èritrance In thé bin. Éeld éhiit, as the purpose of the act was to reniove 
the eommoiiiiaw dlsquàllflcjRtiona against tesumohy by parties and 
those Interested, and the>safegu&nl was for the estate of deceased persons, 

^l^VoT other casés see same toDic & KBY-NtTMBER lo ail Key-Numbered DIgesta & Indexai 
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defendîiiit's superlntendent was connieteiit to tpstUy as to hls orclcri? as 
weli as tUe surrouiiUing circunistancès ; it not belng contemplated that 
the statute would be Invoked to protect a màster froin liability for fatiaV 
Injuries to a servant resultiug froni the négligence of Its own superlntend- 
ent, by rendering tbe superlntendent incompétent to testlfy as to his or- 
ders, this belng particularly true as the recovery under the Alabama 
Bmployers' LiablUty Act does not go Into the estate of the deceased 
servant. 
2. WiTNEssBSicgsjiaS.—CoMPETENCY— Transactions with Persons Since De- 

CKASED. 

Tlie mère fact that the Alabama Employers' Liability Act gives the 
adminlstrator of a deceased servant the right to sue for damages for 
death does not render the Code applicable, for the adminlstrator sues for 
the beueflt of those declared by the act entitled to the recovery, and the 
recovery becomes no part of the deceased's estate eubject to the clalms 
of his credltors. 
8. WiT.NEsaEs ®=>ia8 — CoMPETENCT — Tbansactions WITH Persons Sinck De- 
ceased. 

As the recovery does not Inure to the benefit of thè estate of the de- 
ceased servant, the estate caniiot be deemed llable for the costs of tlie 
proceedlngs, so as to render the action one affeeting the estate of a de- 
ceased person, within Code Ala. 1007, § 4007; this being so, even though 
the admluistrator, on becomlng a nonresident, might under approprlate 
sta tûtes be required to glve bond for costs for that reason. 

4. COUUTS <S=>37(j FEDERAL COURTS — EVIDENCE. 

Under Kev. St. § 858 (Comp. St. 1916, § 1464), declarlng that the com- 
peteacy of a wltness to testify in a civil action in the fédéral court shall 
be deteniilned by the laws of the state where the court is held, the fédéral 
courts sliould follovc the décisions of the hlghest state court, luterpreting 
such local statute as to competency of witnesses. 

5. CouKTs ©=»349 — Precedence — Pbesumption. 

In the absence of dlrec-t décisions by the state courts as to the com- 
petency of witnesses, it will not be presumcd, in an action in the fédéral 
court, tliat such state court's rule of décision is in conflict vvlth the uu- 
anibiguous terms of the statute. 

6. Ai'i'EAL AKD IOrror <g=5l053(l) — Review — Harmless Ebkor. 

In an action for the death of a servant, where the master's superln- 
tendent was compétent to testify, not only as to hls orders to the de- 
ceased servant, but the cifcumstauces surroundlng the fatal accident, 
the wlthdrawal of testimony by the superlntendent as to orders was 
harmless as to the défendant master; the error being one whlch the 
plaintiff alone could complain of, because leaving the question of the 
orders of the superlntendent to Inference. 

In Error to the District Court of the United States for the Northern 
District of Alabama; VVm. I. Grubb, Judge. 

Action by Mrs. Sarah J. Harnacher, administratrix, against the 
Central Iron & Coal Company. There was a judgment for plaintiff, 
and défendant brings error. Affirmed. 

Henry A. Jones, of Tuscaloosa, Ala. (De Vane K. Jones, of Tusca- 
loosa, Ala., on the brief), for plaintiff in error. 
George P. Bondurant, of Birmingham, Ala., for défendant in error. 

Before WAL,KER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. Suit under the terms of the Alabama Em- 
ployers' Liability Act was instituted by Mrs. Sarah J. Harnacher, as 

®=3Fot other cases see saine toplo & KEY-NOMBER in *11 Key-Nuttibered Digests & Indexe» 
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administratrîx of the estate of W. F. Harnacher, against the Central 
Iron & Coal Company, for the death of W. F. Harnacher. The péti- 
tion was in six counts, ail but one of which, count 4, were eliminated 
by the rulings of the trial court. The count upon which the trial was 
had was to the effect that the défendant was engaged in operating 
a coal mine, and plaintiff's intestate was in the service of défendant ; 
that in the discharge of his duties he was in a bin or washer, in which 
was stored a large amount of coal, when the coal roUed down upon 
him, smothering and so badly bruising him that he died as a resuit of 
the injuries, and that the death Was proximately caused by the négli- 
gence of sorae person in the service or employment of défendant, whose 
name was to plaintifiÊ unknown, who had super intendence intrusted 
to him, and who, while in the exercise of superintendence, negligently 
ordered plaintiff's intestate to work in the bin. The person who ex- 
ercised superintendency over the employé, W. F. Harnacher, who was 
killed, was his brother. Ed. Harnacher. The issues submitted by the 
trial court to the jury were whether, in the exercise of this superin- 
tendence, he gave a négligent order, which had the effect of putting 
the deceased to work at the bottom of the bin, and whether this was 
an unreasonably dangerous place for him to work, and whether the 
deceased was guilty of contributory négligence in working under the 
circumstances at the place at which he was killed. 

[1] One of the principal controversies that arises in the case is 
whether the trial judge should hâve permitted the testimony of Ed. 
Harnacher, the brother of the deceased. This involves the construction 
of section 4007 of the Alabâma Code of 1907, which îs to the effect 
that: 

"In civil sults and proceedlngs, there nrnst be no exclusion of any witness 
because he Is a party, or interested in the Issue tried, exeept that no persou 
having a pecunlary interest in the resuit of the suit or proceedlng shall be 
allowed to testify against the party to whom his interest is opposed, as to 
any transaction with, or statement by, the deceased person whose estate is 
interested in the resuit of the suit or proceedlng, or when such deceased per- 
son, at the time of such transaction or statement, acted in any représentative 
or fiduciary relation whatsoever to the party against whom such testimony 
Is sought to be introdueed, unleas called to testify thereto by the party to 
whom such interest Is opposed, or utoless the testimony of such deceased 
person in relation to such transaction or statement is introdueed in évidence 
by the party whose interest Is opposed to that of the witness, or has beeu 
taken and is on flle in the cause. 

Section 858 of the Revised Statutes of the United States (Comp. 
St. 1916, § 1464) provides that the competency of a witness to testify 
in a civil action in United States courts shall be determined by the 
laws of the state in which the court is held. 

The trial judge, in passing upon the questions presented by the stat- 
ute with référence to fhe exclusion of testimony, held that Ed. Ham- 
acher, the superintendent, was incompétent to testify with référence 
to instructions given by him to deceased, but that he was compétent 
to testify to the fact that he was présent at the time W. F. Hamacher 
entered the bin, and as to the conditions existing at the time. Under 
charge of the court the jury were àuthorized, from this testimony and 
other évidence introdueed in the case, to in fer the fact, essential to 
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fhe cause of action of plaintiff, that the deceased had been instructed 
by Ed. Harnacher, the superintendent, to go to work at the dangerous 
place in the bin at which he was killed. It is insisted by the plaintifï 
in error, who cites Alabama authorities to sustain its position, that 
it is just as objectionable for the interested witness to testify to facts 
from which the transaction between him and the deceased could be 
inferred as to testify directly to the transaction. It may be that this 
position is sustained by the authorities. We are incHned, however, to 
beHeve that Ed. Harnacher was compétent as a witness to détail ail 
that occurred between himself and his deceased brother at the time 
of the accident. 

The purpose of section 4007 is perf ectly apparent. In the first place, 
it was intended to repeal the gênerai inhibition against persons testify- 
ing who were interested in the issue to be tried. It then made an ex- 
ception of testimony with référence to transactions between a person 
deceased and a person whose testimony was intended to be used in 
cases defined in the statute. It was conceived to be improper, when 
the mouth of one of the persons was closed by death, to permit the 
other party to a transaction to make statements in regard to it which 
could not be controverted. Its sole purpose was the protection of the 
estate of the deceased. To so construe the statute as to add to the im- 
possibility of securing the testimony of the deceased an inhibition 
against receiving the testimony of another by whom his rights could 
be established would not be to conserve the purposes of the law, but 
would add to the disability which death imposed a new obstacle to the 
préservation of rights which had inured to or come from the deceased. 
The theory of the law was that, being dead and unable to speak, he 
was to be protected from the testimony of one whose statement could 
not be denied. The theory upon which the testimony in this case is 
excluded is that the défendant (and not the deceased) is to be protected 
by death from the testimony of one v^fitness, and by the statute made 
for the protection of the estate of the deceased from the testimony 
of the only other person familiàr with the facts. If W. F. Hamacher 
had been mjured, but not injured so severely that death had ensued, 
he would hâve been permitted to testify with référence to the circum- 
stances, and he could hâve compelled his brother, the superintendent, 
who was responsible for his injury, to hâve also testified with regard 
to the facts. It could not hâve been the purpose of the law, merely 
because the injuries were so serious as to produce death, to not only 
take advantage of the disability which death imposed, but to give to 
the Company responsible for the damages immunity, by excluding évi- 
dence of the other person who knew about the facts. The section 
quoted inevitably carries with it the idea that the inhibition with réf- 
érence to testimony is intended to be applied when it was claimed that 
the transaction involved imposed some obligation upon the deceased 
while living, and affected the estate after his death. It appears that 
there are some Alabama cases to the effect that this testimony is to 
be excluded, whether its effect is to decrease or enlarge the estate; but 
it is saf e to assume that in every case in which such a ruling has been 
properly made some contract or other act of the deceased created or 
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affected some légal obligation of bis effective before bis death. It is 
to be borne in mind always that tbe pplicy of the law, as declarèd by 
this section, is not to exclude ordinarily the testjmony of the witness 
simply because of his interest; but it is to exclude it only when such 
exclusion is essential to the préservation of rights which were, prior 
to the death, in the person whose mouth is closed by death. 

Under the very terms of the statute, the exception is cOnfined to in- 
hibiting the testimony where the transaction is with "the deceased per- 
son whose estate is interested in the resuit of the suit." The estate of 
W. P. Harnacher is not interested in this suit. Whatever property 
rights exist as the resuit of the injury causing the immédiate death of 
W, F. Harnacher, they were never at any time in W. F. Harnacher, 
and did not descend to any légal représentative of him. Whatever 
right of recovery may exist against the défendant is a right that did 
not arise untilafter his death. It could not hâve been a part of his 
estate, because it did not exist at any time during his life. The Em- 
ployers' Liability Act names classés of persons who could, under the 
contingençies named in the law, recover for his death. The concur- 
rence of the law and of the fact of his death, under the circumstances 
mentioned in the statute, create rights in the persons named by the 
statute; but the deceased was not and could not be one of those per- 
sons. The recovery is not even for the benefit of creditors of the de- 
ceased. By the express terms of the statute, they are excluded. 

[2], An argument is based on the fact that the statute requires the 
suit to be brought by the administrator of the estate of deceased. The 
efficient administration pi the law requirèd that some one of a class 
should be named to discharge this duty, as it could not be determined 
before a trial whether any particular individual was entitled to the 
damages provided for by the statute. The mère choice by the law 
of the administrator of an estate does not make the recovery a part 
of the estate. White v. Ward, 157 Ala. 345, 47 South. 166, 18 L. R. 
A. (N. S.) 568; Holt v. Stollenwerck, 174 Ala. 213, 56 South. 912. 

[3] It is insisted that the estate is interested, upon the ground that 
it is responsible for the costs of the suit authorized to be instituted by 
the administrator. This proposition is based on the case o'f Ex parte 
Louisville Se. NashviUe R. R. Co:, 124 Ala. 547, 27 South. 239. In this 
case it was held that the administrator, who had moved from the stâte 
of Alabama, and who instituted a suit under section 1749 of the Code 
of 1896, might be compelled to give a bond for the costs of the suit. 
The rulingwas based on the unequivoçal language of section 1350 of 
the Code, and is, in no sensé, a ruling to the efifect that the estate is 
responsible for the- costs. If the statute had ùndértaken to provide 
that the costs in a casé under the Ërnployefs' Liability, Act should be 
paid out of the estate, a seriéus doubt'would arise as to whethei- it 
would be effective to that end. Th^ reCovery does not become avail- 
able for the debts of the estate, and creditors could very wéll question 
the validity of a statiite which took from them afund, out of which 
they. were entitled to be paid, to discharjge costs of a suit in which they 
were denied an interest. 

[4,5] ït is claimèd. that the conclusion reached as to the admissi- 
bility of the testimony of Ed. Harnacher is directly irt conflict with 



IN BE BRAU8 55 

Cobb V. Owen, 150 Ala. 410, 43 South. 826; Guin v. Guin, 196 Ala. 
221, 72 South. 74, and Buye v. Alabama, etc., Co. (Ala.) 75 South. 9. 
Neither of thèse cases discusses the proposition we hâve considered. 
If they are in conflict, it is a fact to be inferred from the assumption 
that the judgments could not hâve been rendered if the court had fol- 
lowed the view of the law herein expressed. We are under obliga- 
tion to follow, as to the matter of competency of witnesses in civil 
cases, the law of the state; and the statements by the highest courts 
of the state as to what that law is will, of course, be followed. We 
will not, however, in the absence of such statements, make a ruling in 
direct conflict with the unambiguous terms of the statute of the state. 
An opinion is cited (White v. Thompson, 123 Ala. 610, 26 South. 648) 
wherein the court says : 

"That our own adjudications extend the rule to cases vvlthln Us purvlew 
and spirlt, though not strictly withln Its terms." 

The extremest possible application of this doctrine could not proper- 
ly extend the inhibition of the exception in the law to the présent case. 
Always in the application of the statute it should be remembered that 
its purpose is to liberalize the common law, to permit testimony by in- 
terested witnesses. The exceptions were for the protection of the es- 
tate of the décèdent. The contention of défendant would require that 
the language of the statute be changed, and that its purpose be de- 
feated. 

[6] The court erred in withdrawing the testimony of Ed. Harnacher 
as to what passed between him and the deceased ; it f ollows that there 
was no error in admitting that part of his testimony which the court 
permitted to remain before the jury. Nor can the défendant complain 
of the admission of Ed. Hamacher's testimony and the subséquent 
withdrawal of a part. The error was in the withdrawal, and not the 
admission of the évidence. It jeoparded the plaintiflf, but did not in- 
jure the défendant. 

The judgment is affirmed. 



In re BRAUS; 
(Circuit Court of Appeals, Secpnd Circuit. December 11, 1917.) 

No. 14. 

1. BANKBtrPTCT ®=»407(1) — DlSCHAUGE — CONSTBUCTION OF AOT. 

Though provisions for discharge were not an Incident to the original 
banlcruptcy acts, those provisions should not be eonstrued agalnst the 
bankrupt, and, If hls discharge is to be denled, It must be because there 
bas been strict proof of the existence of some one of the bars which the 
statute has provlded. 

2. Bankbuptot <S=>414(3) — Dischabgb— Dbnial — Conceaiaient of Assets, 

For a bankrupt to be denled a dlseharge ou thé ground of coneealment 
of assets, the case must be made out by more than a mère prépondérance 
of évidence. 

3. Bankbuptcy iS=3414(3)^Disciiarge — Déniai^— Evidence. 

Evidence Iteld Insufficient to show that the bankrupt who transferred 
hls property to a corporation wlthin four months of banlcruptcy was 
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gtilll-y of any fraudulent Intont to hlnder and (Jelay hls credltors; the 
baukrupt receiving practically ail of the stock of tbe corporation, 

4. Bankbuptct <g=>177 — Effect — Rigjits of Insolvent Debtor. 

An Insolvent debtor bas the rlght of disposition of his property untll 
the commencement of proceedlngs In bankruptcy agalnst him. 

5. Bankbuptct iS=>l80 — DiscHARofc — Denial— Transfer. 

Thoiigh it may bave that effect inddentally, a transfer by an insolvent 
debtor cannot be set aside under Bankruptcy Act July 1, 1898, c. 541, i 
G7e, 30 Stat. 564 (Comp. St. 1916, § 9651), as oue tendlng to hinUer and 
delay credltors, unless It was made with the intention of uuliiwfuUy 
biuderlng, delaylng, and defraudlng credltors. 

6. Bankbuptct <S=>407(3)^— Discharqe — ^Feaudulent Thansfeii. 

An insolvent debtor who owned a number of stores organlzed a cor- 
poration of wbich he beld ail the stock exoept a few quallfylng share* 
held by his wife and another, and to siich corporation he transferred the 
more profitable stores; It beinglila avowed intention to break the leases 
on the unprofltable stores. ïhe bankrupt made no effort to dispose of 
the stock so received In fraud of credltors, and contended that he In- 
corporated bis more profitable business for the purpose of securing ad- 
dltlonal capital. Beld that, where it did not appéar that he had any 
unlawful intent to hlnder and delay hls credltors, a diseharge could not 
be denied, thoiigh the transfer occurred within four months of the 
flliiig of the pétition, on the ground that he was guilty of a fraudulent 
transfer vvith Intent to hlnder, delay and defraud credltors. 

Houghi Circuit Judge, dissentlng. 

Appieal f rom' the District Court of the United States for the South- 
ern District, of New York. 

In the mattei* of the bankruptcy of Arthur I,. Braus. The bank- 
rupt's pétition for discharge \yas by the District Court, on objections 
of F. T. Vàn Buren and others, denied (237 Fed. 139), and the bank- 
rupt appeals. Reversed, and cause remanded^ with directions to grant 
discharge. ' 

See, also, 233 Fed. 835. 

Alex B. ûreenberg, of New York City (Jos. li. Hochman, of New- 
York City, of counsel), for appellant. 

Mitcheli & Mitchell, of New York City (Wrii. Mïtchell, of New York 
City, of counsel), for objecting credltors: F. T. Van Buren and others. 

Before WARD, ROGERS, and:HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This îs'an appeàl from an order confirm- 
ing the report of a spécial master' rë'éommending that the bankrupt be 
denied his diseharge. on the ground that hé had made-, a fraudulent 
transfer ô*f firopèrty within the fotir-month period next precedihg the 
filing of the involuntary pétition .agaînst hihi. ' . 

Thé record discloses the foUowingfactsv, The bankrupt was. en- 
gaged in the cloak and suit business, and had been .so engaged for a 
periôd of '15 ^ears pribr to the bankruptcy. He was the owner of 
ninèteçn Stpres in which hiâ businesè' was carried on. Thèse stores were 
in New York City; Boston and Lowell, Mass.; Néwatrk, N. J. ; and 
New Haven, Conn. In January, 1915, he conveyed five of the stores 
to a ■ corporation organize^i. by hitnsfilîundQr the naine of Arthur É. 
Braus,*Inc. : Thèse five stores wéresold to the. corporation for, $50,000, 

^saFoiother cases eeé Barhs toplc A KEY^NUMBIÎR In ail KeyrNunibered Dlges^ & iBdexe» 
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whîch sum vvas arrived at by taking the cost figures to the bankrupt 
■of the stores so sold. The considération for the sale received by the 
bankrupt was 494 out of the 500 shares of stock which were issued by 
the corporation at a par value of $100 per share. Four of the re- 
maining shares were sold to the bankrupt's wife for $400 cash, and the 
reniaining 2 shares were held by the bankrupt's bookkeeper in order 
to qualify him as an incorporator. The bankrupt retained title to ail 
the shares of stock issued to him until an involuntary pétition in bank- 
ruptcy was filed against him, which occurred two months» after the 
aforesaid conveyance, and then, a trustée having been appointed, the 
bankrupt turned over to him ail of the shares of stock which he had 
owned, about 250 of which had been pledged with other creditors of 
the bankrupt as security for debts, and also caused to be turned over 
to the trustée in bankruptcy the 500 shares of stock unissued by the 
corporation. Ail this he did voluntarily. 

The bankrupt testified that at the time the incorpora:tion was efîEected 
he did not know whether he was solvent or insolvent, although he 
knew that he was losing money, and he did not think whether he was 
solvent or insolvent. His inventory taken a year before showed that 
the net assets in his business were $305,915.46, with cash on hand of 
$18,537.50. He stated that the reason why he incorporated was that 
he was trying to get some friends interested in his business so as to get 
more capital in it, and that they had examined his books and did not 
wish to invest any money in àny oï the stores except the five which he 
subsequently transferred to the corixjration. His purpose, he said, 
was to protect his creditors by getting more capital, and by closing up 
the stores that were being run at a loss, if he could not get lower 
rentals. He intended to break the leases of the other stores if the 
rental of them was not reduced. He was asked again, "What brought 
about the incorporation of thèse stores?" To which question he re- 
plied, "To protect my creditors." And then he was askçd, "What did 
you hâve in mind, what protection did you hâve in mind ?" To that 
he replied, "So I would be able to break the other leases hère." He 
was asked whether he had made up his mind to liquidate his business. 
He answered, "Yes." Again he said his object was, "To protect ail I 
could of my creditors and get rid of the bad stores." 

The corporation vvas organized openly, and the conveyance made to 
it was with the knowledge of the creditors. 

No one of the creditors had taken any proceedings seeking to reach 
any of the bankrupt's property prior to the filing of the involuntary 
pétition in bankruptcy against him. And no one of the leases was 
broken. 

The master reported that he was satisfied that the incorporation of 
the fîve profitable stores and the transfer to the corporation of some 
of the insolvent' s property for the capital stock pf the corporation 
were made by him with the intent to hinder, delay, and defraud his 
creditors, and that his discharge in bankruptcy should be denied on 
that account. 

, The report of the spécial master was confirmed by the learned Dis- 
trict Judge, who held it f raudulent in law for an insolvent to convey 
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ail his property to a corporation in exchange for ail or nearly ail its 
stock. While it is not clear upon the authorities, he said, that such is 
the law, "I cannot agrée on principle that the stock is the équivalent of 
the chattels for the purpose ai the creditors; that dépends upon 
whether on exécution sale the stock will reaHze as much as the chat- 
tels, which ev€ry one who has any expérience knows it generally will 
not. A judgment créditer must, therefore, in practice buy in the stock 
at the sale and then try to get possession of the chattels and sell them, 
He may or may not succeed in this without substantial delay or hin- 
drance. That will dépend upon how surely he can disregard the cor- 
porate form, which in turn dépends in part upon whether he is the 
only shareholder and whether there hâve been debts contracted by the 
corporation. Even then he must hâve another sale. I do not believe 
that the law ishould tolerate any such embarrassments to creditors when 
they resuit f rom mère contrivances to effect just what they do efifect, 
and are not the incidents of a genuifle efifprtto conduct the insolvent's, 
affaîrs in his »wn interest." ■ 

[\,2] The disbharge of a bankrupt was not originally a feature of 
bankruptcy législation. It was not introduced into English législation 
until 160 years after the first bankruptcy law was enacted, atjd in our 
législation it was not provided: for unqualifiedly until the act of 1841 
(Act.Aug. 19, 1841, c. 9, 5 Stat. 440). There has been a growing tend- 
ency in the direction of liberaUty in fayor of a bankrupt's disbharge,. 
and it has come to berecognized that the provisions of the law re- 
lating to discharge are not to be construed against a bankrupty and if 
his discharge is to be denied it must be because there has been strict 
proof of the existence of somç bne of the bars which the statute has 
set up against the discharge. Thus in the case of concealment of as- 
sets the courts hâve required it to be made out by more than a mère 
prépondérance of évidence. In Remington on Bankruptcy (2d Ed.) §; 
2467, that writer says : 

"The act Is very libéral: towards the bankrupt as to his diseharge, and 
strict construction of the terms under which opposition wiU be sustalned are' 
had in favor of the bankrupt's discharge." 

And in Black on Bankruptcy, § 666, it is said thât : 

The "refusai of a discharge does not rest in the discrétion of the Judge, but 
the applicant is entltled to a discharge as a liiatter of right, unless he is- 
found guilty of some one of the prescrlbed acts or omissions." 

And the same Ayriter, in section 670, speaking of the bar of a f raudu- 
lent transfer, sayg : 

"As this (provision) is in the nature of a pénal enactineut, It is to be con- 
strued with sonje strictness." 

[3] We fail tp discover in anything this bankrupt did the fraudu- 
lent intent which it is necessary he shoùld hâve had if he is to be denied 
his discharge. In what he did he was striving to maiiltain his solvency. 
It was for thebenefit of his creditors that he should continue the busi- 
ness of the profitable stores, and it was a wise plan to assign those 
stores to a corporation for their fait value in stock, there being still 
unissued capital stock, by means of which further capital might be ac- 
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quired. It was aiso wise to stop the business in the unprofitable stores 
unless he could secure such a réduction of rentals as would enable him 
to continue in business in those stores at a profit. 

We do not believe that the évidence discloses as matter of fact an 
intent to hinder, delay, or defraud his creditors. To be sure he trans- 
ferred a large part of his property to a corporation and took stock for 
it in return, but he retained ail the stock in his possession, and it re- 
mained liable to his creditors as f ully after as before the transfer. 

[4-6] Did the transfer constitute a fraud upon the creditors as a 
matter of law ? There are some authorities that indicate that it should 
be so construed. But before considering them, attention may be called 
to a class of cases which hold that, where such a transfer of property 
is made to a corporation with intent to hinder, delay, or defraud credi- 
tors, it is a f raudulent transfer. There can be no question that ïï such 
an intent existed the resuit follows. 

In Booth V. Bunce, 33 N. Y. 139, 88 Am. Dec. 372 (1865), the manag- 
ing members of an embarrassed firm organized a manufacturing cor- 
poration under the gênerai law and transferred to it the property of 
the partnership. A créditer of the firm, asserting that the transfer of 
the property was fraudulent as to creditors, levied on a steam engine 
which had belonged to the firm, and at sheriff's sale purchased and 
took possession of it. . Later creditors of the corporation levied on the 
machine as the prpperty of the corporation and bought it in at sheriff's 
sale and the property was delivered to them. For this taking the action 
was brought for the seizure and conversion of the engine. The plain- 
tiff claimed that the organization of the corporation and the transfer 
of the property to it was a fraudulent device of the form intended to 
hinder, delay, and defraud their creditors. The trial judge charged the 
jury that, if the corporation was fairly organized and' the sale of the 
property to it by the firm was also fair and done without fraudulent 
intent, the défendants were entitled to recover, and if otherwise the 
plaintiff was entitled to a verdict. The Court of Appeals held the 
charge entirely sound and that as the jury found a verdict for the 
plaintiff it was conclusive. Thé case had four trials at circuit and 
four reviews in the Suprême Court and was three times in the Court 
of Appeals. It simply shows that. the effect to be given to the organiza- 
tion of a corporation by persons in f ailing circumstances who transfer 
their property to it dépends upon the intent with which the parties act- 
ed and with that doctrine we are in full accord. 

In Metcalf v. Arnold, 110 Ala. 180, 20 South, 301, 55 Am. St. 
Rep. 24 (1895), a bill was held not demurrable which alleged that the 
members ofa partnership had organized a corporation to which they 
had transferred ail the firm assets in return for its capital stock, and 
had done this with the intention of hindering, delaying, and defrauding 
their creditors, and had parceled out the stock to themselves and their 
wives. The bill was filed by judgment creditors of the partnership who 
asked that the property transferred to' the corporation be subjected to 
the payment of their judgments. There can be no question but that 
this décision was right. If the transfer was made with the intent 
alleged, it was, of course, clearly void. 

In Bennett v. Minott, 28 Or. 339, 39 Pac. 997, 44 Pac. 288 (1896), 



60 248 FEDERAL EEr.0BTER 

the court held that wheré a debtor, for the purpose of hindering and 
delaying creditors, organizes a corporation and transfers to it ail his 
assets, he himself being the owner of practically ail the corporate 
stock, and continuing the business the same after as before the in- 
corporation, using the proceeds for his own benefit, equity would 
set aside the transfer at the instance of creditors. In that case the total 
number of shares was 300 having a par value of $100 a share, and the 
debtor took 120 shares, his wife 40; and his attorney and a friend one 
each. The claim was made that he was indebted to his wife, at the time 
the stock was given her, in the sum of $10,000 and that this was in 
payment of the debt due to her. Atthe time he organized the corpora- 
tion he was being pressed by creditors and he transferred to the Com- 
pany in return for the stock substantially ail the property he oy^med not 
exempt frôm exécution, TEe court; in speaking of the transfer by the 
debtor of his property to the corporation in return for stock, said : 

"If thls sale was val id and made In gbod faith the plaintiff must fail In 
thls suit witbout regard to the disposition Minott may bave made of his stock 
in the corporation. But, on the other hand, if It was œade, as we think the 
évidence cleavly shows It to hâve bepn, for the purpose of hindering aud de- 
laying creditors, then it is void as to theln." 

We fully agrée with this holding. 

In Kellogg V. Douglass County Bank, 58 Kan. 43, 48 Pac. 587, 62 
Am. St. Rep. 596 (1897), the olaintiflf had organized a corporation to 
which he transferred his business house, his stock of merchandise, and 
certain notes and accounts, retaining a small amount of property in 
his own name. He was at the time insolvent. The capital stock of the 
corporation was fixed at $15,000 of a par value of $100 a share. He 
received 100 shares, his wife 20 shares, and his nephew 20 shares. 

"He ♦ • » organized a corporation," said the court, "in order to shield 
himself from the uttacks of his creditors, and enable hlm to carry on hlsi 
business and enjoy the Income therefrom. The incorporation seems to hâve 
been'little but a paper scheme devised in his own interest. His wlfe and 
clerks were mère instruments in his hands, contrlbuting no real capital aud 
obtaining no substantial Interest in the property. Clearly, a fraud may be 
committed in tbe transfer of a debtor's property to such a corporation, as well 
as by a transfer to another indlvldnal for the purpose of placing it beyond the 
reach of creditors. In such case, the court was clearly warranted in closely 
scrutlnlzlng the transaction and declnring Its real purpose, notwithstandlng 
the elaborate fabrications of charters, by-laws, and paper transfers." 

There is nothing in this from which we dissent. Such a transaction 
is not necessarily f ravidulent, but it is to be carefully scrutinized to ar- 
rive at the real intent. 

But there is another elass of cases, which hold it fraudulent per se 
for a person whose financial circumstances are embarrassed to or- 
ganize a corporation and transfer to it a large part of his property, 
receiving therefor the capital stock of the corporation so formed. 

In Benton v.^IvfinneapoHs, etc., Co., 73 Minn, 498, 76 N. W. 265 
(1898), an insolvent person transferred nearly ail of the goods in his 
Wholesale stpre, and ail of the fi>çttir(2s therein, "about ail he had," to a 
corporation and accepted'in payment shares pf stock in the corporation 
which he was instrumental in f orming ; the stock so received àmount- 
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ing to $9,600 par value. He immediately turned over shares of the 
par value of $5,000 in payment of a note for that amount held against 
him by his mother-in-law, and soon after pledged the balance of his 
shares, par value $4,600, as security for a loan of $1,500 made to him 
and which he used in paying off a loan made to him by a bank. The 
action was brought to set aside the transfer to the corporation on the 
ground that it was fraudulent, and the case was tried without a jury, 
and judgment was ordered for the plaintifï which the Suprême Court 
afifirmed, saying: 

"He (défendant) must hâve Intended the necessary conséquences of his own 
aets. * * • He converted his available personal property into that which 
was much less available for the payment of hte Indebtedness; and the trans- 
action had a direct and immédiate tendency to hinûer, delay, and defraud his 
creditors." 

In holding the transaction fraudulent ail the circumstances shown 
on the trial were, however, taken into the account, and they strongly 
suggested fraud. And it does not clearly appear that the court in the 
absence of those circumstances would hâve held the transfer fraudulent 
per se as matter of lâw. 

In First National Bank of Chicago v. Trebein Co., 59 Ohio. St. 316, 
52 N. E. 834 (1898), the court held that where a failing debtor formed 
a corporation, composed of himself and certain members of his family, 
he taking substantially ail the stock, and at once conveyed ail his 
property to the corporation in exchange for the stock, and immediately 
placed ail his stock except one share with certain of his creditors as 
collatéral security to their claims, the transfer to the corporation was a 
fraud on his other creditors and could be set aside. The court declared 
that the debtor's good f aith in the transaction was to be determined by 
its légal eflfect on the rights of others, and that if its légal effect 
worked a fraud on their rights the finding of a court that the parties 
acted in good faith was simply an erroneous conclusion of law f rom the 
f acts. In the course of its opinion the court said : 

"The transaction cannot be liliened to a conveyanee to a thlrd person for a 
valuable considération ; considered in the llght of the facts, it was no more 
than a conveyanee f rom himself to himself. The corporation was in substance 
an other F. C. Trebein. His Identity as owner of the property was no more 
changed by his conveyanee to the company than it would hâve been by taking 
ofC one eoat and putting on another. He was as much the substantlal owner 
of the property after the conveyanee as before, and had substantially the 
same use of it as If the conveyanee had not been made. The only purpose the 
création of the corporation and the conveyanee to it subserved was to hlnder 
creditors in levylng upon the property and selling It on exécution at law ; and 
It is this hlndrance the law wlU not permit, and, when ascertalned In a proper 
proceedlng, requires the conveyanee to be Set aside and the property adminis- 
tered for the beneflt of ail the creditors of the fraudulent grantor." 

In Bourgeois v. Risley Real Estate Co., 82 N. J. Eq. 211, 88 Atl. 
199 (1913), which was a case before the vice chancellor, it is said that: 

"A conveyanee of the property of an Insolvent debtor to a corporation form- 
ed by him for the sole purpose of taking over the property, the considération 
of which is the Issuanee of ail of the capital stock of thé company, is void 
as against creditors." 
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This brings us to anpther class of cases which hold that it is not 
frauduleiit per se for a person financially embarrassed to organize a 
corporation and transf er to it the largest part of his property, receiving 
in rçturn the capital stock of th^ company which he continues to retain 
in his possession. ,._ 

In Coaldalç Coal Co, v. State Bank, ,142 Pa. 288 '',(1891), the members 
of a partnership in miiiing and seUing coal, indebted but not insolvent, 
formed a corporation: with a capital stoc.k fixed at $250,000, consisting 
of 2,500 shares of the par value of $lOO a share. The members of the 
partnership transferred ail the firm property to the corporation and re- 
ceived in returii ail the shares ëxtiept six \yhich were distributed to six 
différent pèrsons ^o tliat there mij^lîtbe a sufficiènt number of persons 
for officers ;and directors, bf the coropany. At the time the corporation 
was formed the partnership owed bills payable in excess of bills re- 
ceivable in the amount of $150,000. But after the corporation was 
formed the partners coritinued toi mine and ship coal in the fiiîm name 
and became bankrupt. It was held that creditors of the partnership 
had noright to levy upon ând sell the corporate assets as the property 
of the partnership. The jury waëinstructed to bring in a verdict for 
the plaintiff, there being not sufficiènt évidence of f raud : for the court 
to submit the question to the jury, the court decUning to charge that it 
was f raud in law to transf er the finn property to the corporation in re- 
turn for the capital stock issued tothe individual partners, : The Su- 
prême Court held thjs was no error and affirmed the judgment, $aying 
that there was nothing to show^ that the transf er was intended as a 
fraud upon creditors. ; ; ^ 

"Ttwas'hDt,"salâ the court; "à wlthdrawal of thelr property from the grasp 
of creditors; On .the contrary; It rèmàlned sutojeet to thelr clalins,: though In 
a changée fo^m. , The iaterest of the partners in th^ corporation was repre- 
sented by stoct. This stock was as miich iiable to the demand's of creditors 
as was thé property Itâèlf befôre the fôrrhàtion of thè company." 

In Scripps v. Crawford, 123' Mich. 173, 81 N. W. 1098 (1900), 
a transf er made by the défendant of ail his assets to a corporation 
which he had organized was held valid, athoughthe court was satisfied 
that the transf er was made to defeat a levy by a judgment crediton 
The court so held bedaûSe in its opinion the stock being subject to levy 
was the équivalent 6î, the, property, transferred to the cbrppi"ation. 
And the.same court, in Pla,ùt y. Billings, Drewr Ço., 1^7 Midi. H, 86 
N; W. 399 (1901), adheredto the doctrine announced in the Scripps 
Case. The Plaut Case was an action to set aside a transf er by a debtor 
of ail of his merchandise, tô a corporation orgahized by himself and aii- 
other person on the groùnd that the. property was conveyed to it by 
the debtor with intent to hinder, delay, and def raud his creditors, and 
in retum for which merchandise he had received fuU value in 
stock. The court said: 

"We are not able to dlstiuguiëh thla case from Scripps v. Crawford, 123 
Mlch. 173, 81 N. W. 1098. la that case It was held that thè transfèr of prop- 
erty to a corporation of which the transférer Is an organizer, and theaccept- 
ance ot stock tor the'fnll value of thé property coiild not work an Ih jury to 
creditors, as the property, in its iîew fonn, Is still subjeot to levy and sale to 
satisfr the créditons' debts." 

1 21 AU. su. 
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In Kingman & Co. v. Mowry (1899), 182 111. 256, 55 N. E. 330 (74 
Am. St. Rep. 169), the court held that the formation of a corporation 
by a debtor who transfers ail his property to it in good faith, after 
notice to his creditors and with the' approval of most of them, as being 
the most désirable method of conserving the interests of ail, is not 
fraudaient either in fact or law, where the debtor retains the open 
ownership of the stock interest based upon the value of the property. 
It declared that a mère change of property by a debtor into a stock 
interest in a corporation to which the property is conveyed is not fraud- 
ulent in law on the ground that it compels a creditor to levy upon and 
sell the stock interest instead of the property, upon which the creditor 
has no lien. 

"The law has," it was sald, "no universal nile that a mère change of the 
property into a stock interest In a corporation must be denounced a f raud in 
légal contemplation though it may be clearly seen it is not so in fact. The op- 
érations of a debtor in dealing with his property may so change its character 
as to make it more inconvénient to levy upon and sell the same under exécu- 
tion without subjecting the debtor, as matter of law or fact, to the charge he 
has fraudulently hindered and delayed his creditors in the collection of their 
debts." 

In Shumaker v. Davidson, 116 lowa, 569, 87 N. W. 441 (1901), the 
court said: 

"We can easily imagine a case where a transfer to a corporation would be 
held fraudulent. If a debtor should organize such an artificlal Institution for 
the purpose of shielding himself from creditors, and should transfer his prop- 
erty to it, without other considération than the stock of such corporation, no 
doubt the transaction would be fraudulent. And it is no doubt true that a 
corporation, as well as an individual, may be so connected with a fraudulent 
conveyance as that the transfer will be set aside. But it must in either case 
first be shown that there was a fraudulent intent on the part of the grantor 
in the disposition of his property. Without that there can be no fraud, pro- 
vlded the conveyance was based on a considération." 

We agrée with the above statement that the transfer is not to be 
held fraudulent unless it first be shown that there is a fraudulent in- 
tent behind it. 

In Gardiner v. Haines, 19 S. D. 514, 104 N. W. 244 (1905), it was 
held that an embarrassed debtor has a right to organize a corporation 
and transfer his property to it for stock so long as such transfer is not 
with intent to de fraud. And the court said that : 

"During the year that Haines (the debtor) held the capital stock of the 
corporation his stock was subject to seizure or attachment upon exécution, 
the same as would hâve been his stock of merchandlse; hence the creditors 
of Haines were nelther hindered nor delayed by the transfer of * • * 
merchandlse to the corporation." 

The conclusion we hâve reached upon an examination of the cases 
has led us to the conclusion that the weight of authority is against the 
conclusion reached by the District Judge, and we are also satisfied that 
upon principle it is better to hold that in such a case as is hère present- 
ed the question of intent is one of fact and not of law. In holding 
that such a transfer of property as was made in this case was not 
fraudulent per se, we hâve kept in mind certain well-established prin- 
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ciples pf law \yhich lead up to such a conclusion. Thèse are thatthe 
fact that a debtor is insolventdoes not in îtself deprive him of tVie right 
to sell, or mor^gage, or pledg.e, or otherwise transfer his property for 
a valuable and adéquate confédération. Bergen y. Porpoise Fishing 
Co., 42 N. J. Eq. 397, 400, 8 Ml.$22, An insolY^nt debtor has the jus 
disponendi of his property until the commencement of proceedings in 
bankruptcy against hirn. And tl^e fact that çt transfer opérâtes in- 
cidentally to hinder or delay cre^itors is not in itself sufficierit to make 
it void, Every conveiyanceof a debtor's property may havç that effect 
in some dçgree. 20 Cyc. 464, and cases there çited. It is also;.the law 
that it is pot every intent to hinder or delay creditors in coUecting their 
debts that avails to avoid a transfer under section 67e of the Bank- 
ruptcy Act. It is every intent to hinder, delay, and defraud creditors 
unlawfully only, not every inteni; to hinder or delay them in .collecting, 
or to prevent them f rom collecting, their claims, that avails to avoid a 
transfer under that section. 

The matter camé before our court in 1914, in Re Julius, 217 Fed. 3, 
133 C. C. A. 328 (L. R, A. 1915C, 89).* 

In that case insolvent persons transferred ail their property to a 
corporation organized for the purpose by friends of the bankrupts, 
none of whom yvere creditors, and who took the stock, and thé corpora- 
tion paid for the property its full value, putting into the hands of the 
counsel of the bankrupts the amount paid which was to be distributed 
among such of the creditors of the bankrupts as were willing to accept 
a certain per cent, of their claims. The discharge of the bankrupts 
was reîused by the lowér court on the ground that they had made a 
transfer of their property with intent to hinder, delay, and defraud 
creditors. This court on the appeal reversed the court below and re- 
manded the casé with directions to grant the discharge. This we did 
because we were satisfied that the transfer was made in entire good 
faith and for a valuable considération. In that case we said : 

"The Intent to defraud is somethlng distinct from tlie mère intent to delay 
or hinder. But there is no distinction between delaying and hlndering. The 
statute must be construed according to its reasonable intent and object, 'and 
by a reasonable construction only siich hlndrunce and delay as will operate 
as a fraud corne withln its opération.' Bunip on Fraudulent Conveyance.s 
(3d Ed.) p. 20. This author, after statlng that the présence of Intent 
is essential goes on to explaln that: 'The transfer must also be devlsed and 
contrlved of malice, fraud, covin, collusion, or guile.' Id., p. 20.'! 

1 In the récent case of Dean v. Davis, 242 U. S. 438, 445, 446, 37 Sup, Ct. 
130, 61 L. Ed. 419 (1917), the Suprême Court In considering transfers which 
iinder, delay or defraud creditors, refers to several cases declded In the 
District and Circuit Courts vvhich it flnds it difflcult to Tecouclle with the 
great welght of authority and its own décisions. The case of ïn re Julius is 
not among those so mentioned. The case.of Sargent v. Blake, 160 Fed. 57, 87 
C. C. A. 213, 17 L. R. A. (N. S.) 1040, 15 Atin. Cas. 58, citéd in our opinion in 
In re Julius, is among the cases so criticlzed. But our décision in In re 
Julius was not dépendent upon Sargent v. Blake, and was eited with a jmm- 
ber of other cases to show how, far the courts had gone in a certain direction, 
and the citation was wlthout comment from us either in approval or dlsap- 
proval. If the Suprême Court deemed In re Julius inconsistent with its 
-décisions we should naturally expect that it would hâve been ineluded among 
those which it enixmeratèd. 
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This seems to us conclusive of the case now présentée! to the court. 
The transfer which the b^nkrupt made to the corporation, even though 
it hindered and delayed creditors, certainly did not defraud them and 
was not intended to defraud them. And unless there was such an in- 
tent to defraud the bankrupt is entitled to his discharge. 

The decree below must be reversed, and the cause remanded, with 
directions to grant the bankrupts their discharge ; and it is so ordered. 

HOUGH, Circuit Judge. From the majority opinion I am com- 
pelled to dissent: 

(1) Because the question, whether it should be conclusively hçld 
fraudulent for an insolvent to convey ail his property to a corporation 
in exchange for ail or nearly ail of its stock, was in my opinion cor- 
rectly disposed of both on reason and authority by Learned Hand, Dis- 
trict Judge, in the lower court. 

(2) Because by bankrupt's own testimony it was proved that the 
conveyance was in fact fraudulent. He admitted that he created his 
new corporation to coerce or compel the landlords of his unprofitable 
stores to reduce their rentals to a point that niight enable him to make 
money. Such an assertion of intent states a purpose to defraud. Un- 
doubtedly the bankrupt too deemed it "wise to stop the business in the 
unprofitable stores," but such wisdom gave him no right to change, 
into easily hidden corporate stock, visible property on the faith of 
which he had received crédit. That stock shares are not équivalent to 
stocks of goods seems especially plain, and the exchange was a badge 
of fraud. 

But what Braus did with the corporate stock taking the place of ail 
the property out of which he had any hope of profit is instructive. 
As soon as he formed the new corporation, he made new creditors, 
borrowing (whether in his own name or that of the new corporation 
does not appear) new money for the use of that company, and for such 
loans presently made he hypothecated 356 out of its 500 shares. Thus 
in efïect he not only conveyed his property, but hypothecated the stock 
that took the place of said property in order to get money for the 
benefit of an entity, which was not liable to the men who had largely 
furnished what the new concern got. 

Braus knew that he was sinking into insolvency, if not already in- 
solvent ; but the only definite statement he makes of the purpose of 
transfer is that it was to protect "ail I could of my creditors and get 
rid of the bad stores," i. e., get rid of them without paying the rent. 
The whole sentence (if it means anything) means that he would pay 
if he could those creditors whom it was profitable for him to keep in a 
good humor. This is the object of most fraudulent transfers. 

(3) The majority opinion places spécial reliance on In re Tulius 
217 Fed. 3, 133 C. C. A. 328, h. R. A. 1915C, 89. That case largely 
rested on Sargent v. Blake, 160 Fed. 57, 87 C. C. A. 213, 17 L. R. A. 
(N. S.) 1040, 15 Ann. Cas. 58. The Sargent Case together with our 
earlier décisions in Re Bloch, 142 Fed. 674, 74 C. C. A. 250, and in Re 
Baar, 213 Fed. 628, 130 C. C. A. 292, hâve been specifically disapprov- 

248 F.— 5 
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ed, at least as to their language, in the récent case of Dean v. Davis, 242 
U. S. 438, 32 Sup. Ct. 130, 61 I,. Ed. 419. I think conformity to the 
spirit of that décision would produce affirmarice of the order appealed 
from. 



GRAHAM V. J. D. SPRECKELS & BROS: CO. et al. 

(Circuit C!ourt of Appeals, Ninth Circuit January 7, 1918.) 

No. 2904. 

1. COMPBOMISE AND SETTLEMENT cg=3l7(i)-^VAtlI)ITY — DELIBERATION. 

Where an elaborate contract àdjusting tlie dlfflculties between the 
parties was the resuit of much considenition and many consultations 
with counsel, It is not thereafter subject to attack on the ground that It 
was not deliberately entered Into. 

2. Ohattel Mortoages <?=»6 — DisTiNoyisHEo fbom Conditional Sales. 

, Tô adjust dlfflculties betwéen the parties and termlnate pendlng lltl- 
gatlorii complalnant entered into a contract with the principal défend- 
ant whereby securltles, deeds, and releasea of daims were deposited with 
a trustée under an agreement that ;if complalnant should pay a large 
sum of money withln six months thej shpuld be returned to hlm, and, if 
not, they should become the absolute property of fhe principal défendant, 
îhe contract further declared that ail clàlms and demanda betweén the 
parties should be forever settled and détermined. Held, that such con- 
tract cannot be construed as a mortgage, pledge, or securlty for any in- 
debtedness thereby renéwed, but laust be deemed a conditional sale of 
the securîties and claims deposited with the trustée, it appearing that 
complalnant entered into the contract in the hope of savihg sbme at least 
of his Interests In the properties in controversy, and hence no foreclosure 
was necessary to enable défendant to acqulrè the property deposited with 
the trustée. 

Appeal from the District Court of the United States for the District 
ofOregon; Robert S. Bean, Judge. 

Suit by R. A. Graham against the J. D. Spreckels & Bros. Com- 
pany, a: corporation, and another. Frort^ a decree dismissing the bill, 
complainant appeals. Affirmed. 

John I,. McNab and Robert M. Reid; both of San Francisco, Cal., 
and Martin L,. Pipes, of Portland, Or., for appellant. 

Morrison, Dunne & Brobeck and Peter F. Dunne, ail of San Fran- 
cisco, Cal., and Fenton, Dey, Haœpson & Fenton, of Portland, Or., 
for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. We are, in oiir opinion, priecluded from 
considering the merits of the numerous original controversies be- 
tween the principal parties to this suit, , or the varions technical dé- 
fenses intèrposed by the défendants thereto, beçaûse of the agreement 
entered into between them on the 8th day of JUne, 1899. For years 
prior to that time they had had extensive dealings regarding the build- 
ing of a short line of railroad from Mârshfield, on Coos Bay, Or., to 
Myrtle Point in that state, and which was désigned to be extended to 

^ssFoi other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Roseburg, and in the acquiring and development of certain coal lands 
in the vieinity aijd in connection with certain lands donated by the 
citizens of Marshfield as a bonus to aid in the building of the road. 
Out of those dealings various disputes arose, resulting in certain law- 
suits that were pending at the time the agreement of June 8, 1899, 
was entered into. One of those suits was brought in the; Circuit 
Court of the United States for the District of Oregon, by Graham 
against. the Beaver Hill Coal Company, which held the title to the 
coal lands, in which company both Graham and the J. D. Spreckels 
& Bros. Company were stockholders, and in which suit various charg- 
es and counter charges respecting -the management of that property 
and the true status of the indebtedness between Graham and the J. 
D. Spreckels & Bros. Company were involved, and in which suit a re- 
ceiver ofthe property of the coal company was appointed by the court. 
in which the suit was commenced and pending; Another of the suits 
was one brought in the superior court of the city andcounty of San 
Francisco, ; Cal., against Graham, for an accounting of his manage- 
ment of the property of. the Beaver Hill , Coal Company. Another of 
the suits was pne brought by the J. D. Spreckels & Bros. Conipany 
in the Circuit Court of the United States for, the District of Qregbn, 
against the Coos Bay, Roseburg :& Eastern Railrpad & Navigation 
Company,, of which Graham was président and a large, stockholder, 
and which company he caused to be organized for the purpose of 
building the railroad that has beenirnentioned. In that suit a^receiver 
■yvas also applied for and appointed. A.nother suitipending at the time 
of the making of the contract qf June 8, 1899, between Graham, and 
the Spreckels Bros. Company, was that.then on trial, and which had 
been on trial for nearly otie month.in the: superipr court of the city 
andcounty of Sar} Francisco, where it was brought by thc; J. D., 
Spreckels & Bros. Company against Graham, for the foreclosure of 
the liens given by him to them; as security for his . indebtedness to 
them, on the various propertie^ ; he by the présent suit claims the 
right to redeem, : consisting of his interest in the-Marshâeld lands that 
hâve been referred to, of his stock in the railroad company mpntiôned, 
and of certain bonds of the latter cornpany owned by the pledgor, 
and certain life Insurance policies. ' In. that condition of the .dealings 
between Graham and the Spreckels Bros. Company and of the then 
pending litigation between them growing out of those dealings, the 
agreement o£ June 8, 1899, was executed. 

The contentions, on the part of the appellant are: First, that the 
contract is on its face.a mortgage, pledge, or security, and not a con- 
ditional sale of Graham's properties; and, secondly, that the contract 
was made under such circumstances of duress and oppression that 
equity will hold it to be a mortgage, pledge, or security, with a right 
on his part to an accounting and the right to redeem the properties, 
and, in view of the claim of notice of the facts on the part of the ap- 
pellee Southern Pacific Company, to a judgment. We are unable to 
take the view of the contract so contended for, but, on the contrafy, 
are of the opinion that it was rightly construpd by the learned judge 
of the court beïow. It shows upon its face, in our opinion, unmistak- 
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able évidence that it was not intended by the parties tO bè & mortgage, 
pledge, or security. Graham is named as party of the first part there- 
to, and J. D. Spreckels & Bros. Company, a corporation, as the party 
o£ the second part, and it starts with the express déclaration that the 
agreement is made "for the purpose of cbmpletely adjusting ail mat- 
ters of différence between themselves and between each of them, and 
the Beaver Hill CoalCompany, a corf)oration, and the Coos Bay, Rose- 
burg & Eastern Railroàd & NaVigatibn Company, a corporation." 

Its first provision is, in efîect, that the receivership suit brotight by 
Graham against the Beaver Hill Coal Company, and then pending in 
the Circuit Court of the United States for the District of Or^on, 
shoùld be at once dismissed upon the settlement of the accdunt of the 
receivet", the parties to bear their own costs; that an order be at 
once made requirihg the receiver to render such aècount, with provi- 
sions riot necessâry to be stated rëgarding the payment of feesj costs, 
and charges, after which the receiver should surrender to the coal Com- 
pany ail of its' property, which company should remain in the posses- 
sion thereof during the life of the cotitract of June 8, 1899, without 
interférence in any manner by Graham; that the Spreckels Bros. 
Company should cause proper steps to be taken by the coal company, 
so long as it c'ontrôlled the same, for the care and préservation of the 
said property of the coal corripany during the life of the contract of 
June 8, 1899, with certain provisions not important to be mentioned, 
relating to the payment of certain fées, costs, and expénses. 

The second provision of the contract of June 8, 1899, provided 
for the immédiate dismissal of the âUit brought by the Beaver Hill 
Coal Company against Graham in the sdperior court of the city and 
county of San Francisco, the parties to bear their own costs, and for 
the delivery to Graham, upon the sîgning of the contract of June 8, 
1899, of a felease executed by the Beaver Hill Coal Company, re- 
leasîhg and dischargirtg him of and from any and ail claims and de- 
mands which it then had or claimed to hâve against him. 

The third provision required the immédiate dismissal of the suit 
then pending in the Circuit Court of the United States for the Dis- 
trict of Oregon, brought by the J. D. Spreckels & Bros. Company, 
against the Coos Bay, Rosebutg & Eastern Railroàd & Navigation 
Company, the parties thereto to bear their own costs. 

The fourth pafagraph provided for the immédiate entry in the suit 
brought by the Spreckels Bros. Company against Graham, then pend- 
ing and on trial in the superior court of the city and county of San 
Francisco, of a judgment in fâvor of the Spreckels Bro^. Company 
against him, for the sum of $532,162.52, together with interest there- 
on at the rate of 6 per cent, pef annum from the Ist day of Apfil, 1898, 
both in United States gold coin, and providing for a sale of thè plédged 
securities sought to bè fôrecloséd in that suit, with the usual provi- 
sions for the docketing of a judgment against the judgment debtor for 
any deficiency which might exist after the sale of the collaterals speci- 
fied in the original coniplaint iii that suit, and that ail préceedings to 
enforce said judgment be stayed for the period of six months after 
the date of the said agreement of June 8, 1899. 
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By the fifth clause of that contract the parties thereto designated 
and appointed the Bank of California, a corporation, as trustée for 
them, to hold the properties and written instruments therein and 
hereinafter mentioned, for the purposes subsequentiy specifically set 
out in the contract of June 8, 1899, and to perform the duties therein- 
after also specifically prescribed. 

By the sixth subdivision of the contract Graham was required to de- 
liver to the trustée : 

(a) Ail of the shares of the capital stock of the Coos Bay, Roseburg 
& Eastern Railroad & Navigation Company in excess of 10,001 shares 
thereof then held by the Spreckels Bros. Company, certificates therefor 
to be properly indorsed, "excepting seven shares thereof to be issued 
to the directors of said company aS hereinafter provided." 

(b) The résignation of ail of the directors of said company then in 
office, the same to take effect upon the élection of the directors subse- 
quentiy named in the contract. 

(c) A release executed by Graham releasing and discharging the Bea- 
ver Hill Coal Company of and from any and ail claims and demands 
he then had or claimed to hâve against it, such release not to take ef- 
fect, however, except upon his failnre "to pay or cause to be paid to 
said trustée for the use and benefit of the second party (Spreckels Bros. 
Company) the sum of $550,000.00, gold coin of the United States, as 
hereinafter provided." 

(d) A release executed by Graham releasing and discharging the 
Coos Bay, Roseburg & Eastern Railroad & Navigation Company of 
and from any and ail claims and demands which he then had or claim- 
ed to hâve against that company ; also a disclaimer of ail right, title or 
interest in or to any of the property of that company, including the 
equipments and rolling stock of the railroad and the spur tracks to 
the mine of the Beaver Hill Coal Company, and to the mine of the 
Beaver Hill Coal Company, the same being known as the "Klondike 
Mine," such release and disclaimer not to take effect, however, ex- 
cept upon the failure of Graham "to pay or cause to be paid to said 
trustée for the use and benefit of the second party [Spreckels Bros. 
Company] said sum of $550,000.00 in gold coin of the United States, 
as hereinafter provided." 

The contract of June 8, 1899, further provided that the J. D. Spreck- 
els & Bros. Company should deliver to the trustée : 

(a) The certificate for the 10,001 shares of the capital stock of the 
Coos Bay, Roseburg & Eastern Railroad & Navigation Company there- 
tofore pledged to it by Graham, said certificate to be properly indorsed 
by the pledgee. 

(b) Ail of the bonds of the Coos Bay, Roseburg & Eastern Railroad 
& Navigation Company theretofore pledged by Graham to the Spreck- 
els Bros. Company and then in its hands, of the par value of $620,000. 

(c) Assignments in proper form to the trustée of ail judgments of 
record which had been rendered in the courts of Coos county, in the 
State of Oregon, in favor of the Spreckels Bros. Company and then 
held by it as collatéral security for the payment of moneys owed to it 
by Graham. 
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(d) Ail of the shares of the capital stock of the Beaver Hill Coal 
Company excepting one share thereof to be issued to each one of the 
then directors of that company, such shares of stock issued to those 
directors to be duly indorsed and delivered by them to the trustée "as 
soon as possible hereafter, the sarne tO be then held by said trustée, 
together with the other shares of said stock, for the uses and purposes 
hereinafter set forth." 

(e) A satisfaction, in proper form, and duly acknowledged of the 
"judgment entered in said suit mentioned in paragraph number four 
of this agreement." 

The contract of June 8, 1899, further declared that the parties there- 
to should jointly exécute and deliver to the trustée a deed to the 
specifically described Marshfield lahds, sufficient in form and substance 
to vest the title thereto in the trustée; that there should be transferred 
and issued to each of the foUowing named persons, to wit: William 
L. Pierce, Frederick S. Samuels, W. S. Chandler, S. H. Hazard, R. 
A. Graham, J. W. Bennett, and T. R. Sheridan, one share of the cap- 
ital stock of the Goos Bay, Roseburg & Eastem Railroad & Naviga- 
tion Company, which said shares of stock should be duly indorsed and 
delivered by: them to the trustée as soon as possible thereafteir, the 
same to be then held by the trustée, together with the other shares of 
the stock of that company for the uses aivd purposes aftérward's set 
forth in the contract; that a meeting of the directors of the company 
should be called for the reorganization of its board of directors, at 
whieh meeting the persons naméd should be elected to serve as di- 
rectors of the company during the life of the contract of June 8, 1899, 
and until their successors should be elected and qualified ; that upon 
their élection each of such directors should sign a written résignation 
of his office and deliver the same to the trustée, "such résignation nôt 
to take effect, however, except as hereinafter provided." 

Paragraph 8 of the contract of June 8, 1899, provided that Grahatti 
should remain manager of the Coos Bay, Roseburg & Eastern Railroad 
& Navigation Company dliring the life of the said agreement and sub- 
ject to its terms; that at ail times dtsring the life of said contract the 
Spreckels Bros. Company should be éntitled to hâve a représentative 
in the county of Coos, state of Oregon, who should bé permitted upon 
demand to inspect ail books, papers and vouchers of every kind con- 
nected with the business of that company, whîch company should be 
operated during the life of the said agreement of June 8, 1899, as a 
railroad corporation and common carrier of passengers and freight 
for hire, and should not be used to further the personal purposes or 
enterprises of any individual in any manner which would not be to 
the best interests of the said company, and should ofïer no spécial ad- 
vàntages in freights or fares, rebates or crédits to any individUal not 
granted to the community by gênerai tariff and régulation, and that 
the rate of 40 cents per ton theretofore fîxed for the transportation 
o£ the coal of the Beaver Hill Coal Company over said railroad should 
not bé changed during the hfe of the contract of June 8, 1899. 

By paragraph 9 of that contract it was declared that if at any time 
within six months from its date Graham should pay or cause to be 
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paid to the trustée for the use and benefit of the Spreckels Bros^ Com- 
pany the sum of $550,000 in gold coin of the United States, "the title 
to ail of the shares of stock, bonds, real property and judgments be- 
low mentioned shall thereupon vest in and the same shall become the 
absolute property of the first party [Graham] ; and said trustée is 
hereby authorized and directed to thereupon deliver to the first party 
[Graham], and the second party [Spreckels Bros. Company] hereby 
obligates itself to cause to be thereupon delivered to him" — 

(a) AU of the capital stock of the Beaver Hill Coal Company plac- 
ed in the hands of the trustée and ail of the shares therein issued to said 
directors of said company, ail duly indorsed. 

(b) Ail of the capital stock of the Coos Bay, Roseburg & Eastern 
Railroad & Navigation Company placed in the hands of the trustée, 
and ail of the bonds of that company placed in the hands of the trus- 
tée. 

(c) A good and sufficient deed of conveyance executed by the trus- 
tée to Graham of the specifically described Marshfield property. 

(d) Assignments in proper form executed by the trustée to Graham 
of ail of the judgments mentioned in favor of the Spreckels Bros. 
Company assigned by it to the trustée, "or if said judgments or any 
of them hâve been collected by said trustée then to pay over the mon- 
eys collected thereon to the first party [Graham]." 

(e) "Said satisfaction of said judgment entered in said suit men- 
tioned in paragraph number four of this agreement." 

(f) "The résignations of the following directors of said Coos Bay, 
Roseburg & Eastern Railroad & Navigation Company, to wit, Wil- 
liam Iv. Pierce, Frederick S. Samuels, W. S. Chandler, and S. H. Haz- 
ard, said résignations to then take effect." 

(g) "Said release executed by the first party [Graham] in favor 
of said Beaver Hill Coal Company, and said release and disclaimer of 
the first party [Graham] in favor of said Coos Bay, Roseburg & East- 
ern Railroad & Navigation Company. And said trustée shall at the 
same time deliver to the second party [Spreckels Bros. Company] said 
sum of $550,000 in gold coin of the United States. Said payment of 
said sum of $550,000 in gold coin of the United States to said trus- 
tée, for the use and benefit of the second party [Spreckels Bros. Com- 
pany], shall operate as a full settlement, satisfaction, and discharge 
of ail claims and demands of every kind and nature whatsoever now 
existing in favor of either party hereto against the other; and of ail 
claims and demands of every kind and nature whatsoever now existing 
in favor of the second party [Spreckels Bros. Company] against said 
Beaver Hill Coal Company and said Coos Bay, Roseburg & Eastern 
Railroad & Navigation Company. The second party [Spreckels Bros. 
Company] further agrées that it will upon demand of the first party 
[Graham], at any time after the payment of said sum of $550,000 to 
said trustée, exécute a proper consent in writing to the cancellation of 
that certain order heretofore given by said Coos Bay, Roseburg & 
Eastern Railroad & Navigation Company to the Farmers' Loan & 
Trust Company, directing the delivery by said Farmers' Loan & Trust 
Company to the second party [Spreckels Bros. Company] of the bonds 
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of saidCoos Bay, Roseburg & Eastern Railroad & Navigation Com- 
pany as they may be issued from timei to time." 

Paragraph 10 of the-contract of Junè 8, 1899, is as foUows: 

"10. SboùW the flrst party' fail to pày or cause to be paid to tlie said trustée 
for the ase arid benetit ûfthe second party, within said six months from the 
date;hereo|, sâid suin of ,$550,000.00, In gold coin of the United States, the 
titje.tpiali of the shares^ of ^tocli, bonds, real property and judgment aboy^ 
méntioned shall, at the exjpiràtion of said six months, vest la and the same 
slial.l beconie the âbsolute pl-operty of the second party ;' and sàld trustée is 
herètfy authorized and dlrected to therèupon delivér to the second party: 

"<a) AU -of the capital : stock of «aid Beaver HUl Company plaeed In i the 
hands of said trustée, duly indorsed. , , 

"(b) Ail pf the capital stock of said Coos Bay, Roseburg & Eastern Kaiiroad 
& Navigation Company placed in the hands of said trustée, and ail of the 
bonds tMf said ^Company placed In the hands of said trustée. 

"(d) A'gQod-and sufflflient deed' of cpnveyanee executed by said trustée to 
the second party of the above descrlbed real property in said town of Marsh- 
fleld. 

, "(d) Asslgnmettts, iû proper fôriii, eXecuted by said trustée, to the second 
party of ail said judgtnents In favor of the second party asslgned by it to 
said trustée, as hereinflbove provided, or, if said judguients, or any of them, 
hâve been coUected by said trustée, then to pay over the nioneys collected 
théreon to the second party. 

"(e) The 'résignation of tlie followlhg directors of the said Coos Bay, Rose- 
burg & Eastern Railroad & Navigation Company, to wit: R. A. Graham, T. 
E. Sherldan and J. W. Bennett, said résignation to then take effect. 

"(f) Said release executed by the said party in favor of said Beaver Hill 
Coal Company, and said release and diaclaimer of the first party in favor of 
said Coos Bay, Roseburg &■ Eastern Railroad & Navigation Company. 

"And said trustée shall at the same time dellver to the first party said 
satisfaction of said judgment entered In said suit mentloned in paragraph 
number four of this agreement; and second party shall cause said Coos 
Bay, Roseburg & Eastern Railroad & Navigation Company to exécute and de- 
llver to the iirst party a release and discharge of any and ail claims and 
demanda which it may bave or claim to bave against the first party. And ail 
matters and things in dispute between the parties hereto, or between the first 
party a.n<i said Beaver Hill Coal Company and said Coos Bay, Roseburg & 
Eastern Railroad & Navigation Company, ajid ail claims and demands shall 
be and become, by virtue hereof, finally and forever settled and determlned." 

Paragraph 11 declared that upon the performance by the trustée 
of the acts therein provided to be done by it, the trust should cease 
and détermine, and paragraph 12 made certain provisions cbncerning 
two portions of the Marshfield lands in the event that the party of 
the first part to the agreement (Graham) should pay the $550,000 to 
the trustée for the use and benefit of the Spreckels Bros. Company 
within six months from the date of thecontract; and by paragraph 13 
the party of the second part (Spreckels Bros. Company) further agreed 
that it would redeliver to the party of the first part (Graham) that 
certain policy of life insurance numbered 664,673 and then held by 
the second party (Spreckels Bros. Company), together with a waiver 
by the latter of ail claim to or interest in the policy upon the pay- 
ment by the first party (Graham) of the sum of $2,950 at any time 
during the life of the contract, and the concluding paragraph of the 
contract is as foUows: 

"14. It Is mutually agreed that time shall be the essence of thls agree- 
ment and that thls agreement shall inure to the benetit of and shall blnd 
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the heirs, exeetitors, admlnlstrators, successors or assigna of the respective 
parties hereto." 

[1] The record shows that the contract was duly executed by the 
parties to it, and the trust duly accepted by the trustée, Bank of Cal- 
ifornia, and by it duly performed. It shows that the contract was the 
resuit of much considération by both parties to it, after repeated con- 
sultations with their respective counsel. There is, therefore, no sound 
reason by which it can be properly held that it was not deliberately 
entered into. 

[2] It is equally clear, we think, that the contract cannot be held to 
show on its face that it was intended as a mortgage, pledge, or oth- 
er security for any indebtedness thereby renewed. On the contrary, 
the parties thereby expressly declared its purpose to be the complète 
adjusting of "ail matters of différence between themselves and between 
each of them and the Beaver Hill Coal Company, a corporation, and 
the Coos Bay, Roseburg & Eastern Railroad & Navigation Company, 
a corporation," and thereby agreed that the then existing indebtedness 
from Graham to the Spreckels Bros. Company was $523,162.52, for 
which sum judgment should be and was entered against him in the suit 
then on trial, with interest thereon at the rate of 6 per cent, per annuni 
from April 1, 1898, and providing for a sale of the pledged securities 
there, as well as hère involved, with the usual provisions for the dock- 
eting of a judgment against the debtor for any deficiency which might 
exist after such sale, and with a provision to the efïect that ail proceed- 
ings to enforce the decree be stayed for the period of six months, 
within which period, according to the contract, upon Graham paying 
of causing to be paid to the trustée for the use and benefit of the 
Spreckels Bros. Company $550,000, ail of the securities that he had 
given and that were placed in the hands of the trustée, should, together 
with the varions releases, etc., be by the latter thereupon returned to 
Graham and become his absolute property, and that such payment 
should thereupon "operate as a full settlement, satisfaction, and dis- 
charge of ail claims and demands of every kind and nature whatsbever 
now [then] existing in favor of either party hereto against the other; 
and of ail claims and demands of every kind and nature whatsoever 
now [then] existing in favor of the second party [Spreckels Bros. 
Company] against said Beaver Hill Coal Company and said Cpos Bay, 
Roseburg & Eastern Railroad & Navigation Company." Such pay- 
ment within the stipulated period of six months was by express 
agreement of the parties made of the essence of the contract. And 
upon Graham's failure in that regard (which confessedly occurred) the 
express provision of the contract was that "the title to ail of the shares 
of stock, bonds, real property and judgment above mentioned shall at 
the expiration of said six months, vest in and the same shall become 
the absolute property of the second party [Spreckels Bros. Company] ; 
and said trustée is hereby authorized aiid directed to thereupon deliv- 
er tô the second party [Spreckels Bros. Company]" thé titles, releases, 
disclaimersy.and pledged properties that had, in pursuapce of the con- 
tract, been placed in its hands for that purpose, and to Graham., the sat- 
isfaction of the judgment that had, pursuant to the agreenient, been 
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entered against him ; and the Spreckels Bros. Company should cause 
the Coos Bay, Roseburg & Eastern Railroad & Navigation Com- 
pany to exécute and deliver to him a release and discharge of any and 
ail daims and demanda which it might hâve or claim to hâve against 
him. "And," continued the contract, "ail matters and things in dispute 
between the parties hereto, or between the first party (Graham) and 
said Beaver Hill Coal Company and said Coos Bay, Roseburg & East- 
ern Railroad & Navigation Company, and ail claims and demands shall 
be and become by virtue hereof , finally and forever settled and deter- 
mined," with the further provision that upon the performance by the 
trustée of the acts therein provided to be done by it the trust should 
cease and détermine. 

S'uch being the contract of the parties, we regard it as clear that the 
appellant is concluded by bis failure to pay or cause to be paid to the 
trustée for the use and benefit of the Spreckels Bros. Company the 
$550,000 within six months from June 8, 1899. 

The judgment is affirmed. 



THE JOHNSON LIGHTERAGE CO. NO. 24. 

THE JOHNSON LIGHTBRAGE CO. NO. 15. 

(Circuit Court of Appeals, Third Circuit. January 3, 1918. Eehearlng 
Denled February 8, 1918.) , 

No. 2281. 

1. Salvage ^=»38 — Services Rendebed by Charteeed VesseI/— Right to 

AWARD FOR RiSK TO VESSEL. 

As between charterer and owner, even when the charterer was owner 
pro hac vice under a démise, the détermination of the question as to who 
Is entitled to the share of salvage money awarded for the rlsk to the 
vessel dépends both upon who is entitled to the vessel's services and 
earnings and upon whom the loss would fall If the vessel had been in- 
jured or lost in the salvage opérations, and in a proper case the award 
may be apportioned between them. 

2. Shipping <S==>54— Démise by ChabTee — Liabilitt or Charterer fob Inju- 

ey TO Vessël. 

A charterer under a tlme charter of démise, in the absence of provi- 
sions in the charter party to the contrary, Is only responsible as bailee 
for hire for ordlnary diligence, and is only liable for ordinary négligence 
in the care of the vessel. 

3. Salvage <g=»38 — Services Rendijred ht Demised Vessel— Apportionmbnt 

OF AWARD. 

A time charter of a tug, whiéh was a démise, contalned no provision 
respecting salvage services, nor requiring redellvery of the tug In as 
good condition as when receiyed, except that, in case of trips to a certain 
outside port, the charterer was reqtilred to procure insurances, or. If 
thàt could not be otAalned; to glve a- bond to protect the ownér from 
loss or damage to the boat while cMi smch trips. The tug rendered fl dan- 
gerous salvage service in New York Harbor in rescuing two scows laden 
wltli war munitions and hlgh explosives, which had broken loose durlng 
a storm and iihminently threatened thé safety of other shipping. A fuiid 
w'as pald liito court by the o^vners df the cargoës to compenSaté the sal- 
voi-s. Held, that the «ourti after making a satisfactory award to the 

®5sFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dtgests & Infleses 
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crew, properly decreed that the remainder of the available fund should 
be apportioned between the owner and the charterer, on the basls of 
risks incurred. 

4. Admiealty ®=>121 — Proctob's Fées— Contbact Between Attobney and 

Client. 

A controversy with respect to a contract between a proctor and hls 
client for fées cannot be litigated In the admiralty suit. 

5. Salvage <@=52 — SuiTS for Salvage— Costs. 

Proctor's fées are not properly allowable as costs, to be taken out of 
the gênerai fund recovered in a suit for salvage. 

6. Salvage i®=>38 — Apportionment of Awaed— Share of Crew. 

The fact that the captain of a tug dpniised to a charterer was, under 
bis contract of hiring, entitled to a share of the charterer's part of a 
salvage award, held not to deprive him of the right to share also in the 
award to the crew. 

Appeal from the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit in admiralty for salvage by William J. Scanlan and others, com- 
posing the firm of W. J. Scanlan & Co., against the scow Johnson 
Lighterage Company No. 24 and the derrick lighter Johnson Lighter- 
age Company No. 15 and their cargoes ; the Johnson Lighterage 
Company, claimant, and James Shewan & Sons, Incorporated, inter- 
vening libelant. From the decree of distribution, various appeals hâve 
been taken. Modified and afifirmed. 

For opinion below, see 240 Fed. 435. See, also (D. C.) 231 Fed. 365. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellants. 

Runyon & Autenrieth, of Jersey City, N. J. (Horace L. Cheyney and 
Edward W. Norris, both of New York City, of counsel), for appellee 
James Shewan & Sons. 

E. Curtis Rouse, of New York City (Arthur L,. Burchell, of New 
York City, of counsel), for appellee Axtell. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. Thèse are appeals from a decree in 
admiralty distributing salvage to the owner, charterers, master and 
crew of the salving vessel and to their proctors. 240 Fed. 435. They 
raise, not without conf'usion, every phase of the confiicting claims ad- 
judged by the decree. 

On December 26, 1915, the steamtug "John A. Seeley," bound down 
the New York Bay, encountered a storm of unusual violence. She 
sighted two deck scows, flying munition cargo signais, adrift near Red 
Hook Flats in imminent péril of collision with steamships and other 
craft anchored in the course in which the wind was driving them. 
The master of the tug immediately changed her course and made for 
the scows, with full knowledge of the character of their cargoes and 
the danger of attempting their rescue. When she reached them they 
were afoul a steamer. Their position and the gale made it impossible 
to get a hawser to them. The tug went around the scows and nosed 

^saFoi other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 



76 248 FEDERAL REPORTER 

them off with her stem until they were clear, and then, succeeding in 
getting a line aboard, towed tHem to a place of safety. 

The tug was owned by the Seaboard Equipment Corporation and 
was under charter to W. J. Scanlan & Company. The scows were 
owned by Johnson Lighterage Company and were named respectively 
"Johnson Lighterage Company No. 24" and "Johnson Lighterage 
Company No. 15." The former was laden with munitions belonging 
to the Russian Government; the latter with munitions belonging to 
the French Government. 

Scanlan & Company, as charterers, and Seaboard Equipment Cor- 
poration, as owner of the tug, filed libels against the scows, their car- 
goes and pending freight for salvage. The two governments disposed 
of any question of right to salvage against their property by obtain- 
ing its release from the libels upon payment into court of the respec- 
tive sums of $25,000 and $6,500. Thereafter the actions were Con- 
solidated and were prosecuted against the fund. 

After filing its libel, the Seaboard Equipment Corporation sold the 
tug "John A. Seeley," to James Shewan & Sons, Inc., and also as- 
signed its claim for salvage, whereupon, James Shewan & Sons, Inc., 
was substituted as a party to the salvage proceedings. 

When the pleadings were concluded, tthe claimants to the fund for 
salvage services, (as distinguished from claimants for professional 
services,) were Scanlan & Company, charterers, claiming as owners pro 
hac vice ail the salvage excepting the crew's share and allowances for 
expenses and costs; James Shewan & Sons, Inc., assignée of the gên- 
erai owner, claiming the same fund ; and lastly, the crew. 

The trial court distributed the fund by two decrees, made necessary 
by the separate funds arising from the two scows, the substance of 
which taken together is as follows : 

(1) That out of the fund there first be paid Foley & Martin,, proc- 
tors for Scanlan & Company, charterer libellants, ail taxable costs and 
disbursements incident to filing their libel and tO the seizure and prés- 
ervation of the cargoes; that there be paid E. Curtis Rouse, proctor 
for Seaboard Equipment Corporation, original owner libellant, his 
costs and fées in filing and prosecuting its libel. 

(2) That there be next paid Foley & Martin, proctors for Scanlan 
& Company, the sum of $1,500, for their services in creating the fund 
now in court. 

(3) That the balance then remaining be divided into three equal 
parts ; that one part be paid Scanlan & Company, charterers of the tug; 
that another part be paid to and divided among the master and mem- 
bers of the crew of the tug in proportion to the wages they wére re- 
ceiving at the timë of the rendition 'of .the salvage services; and tha;t 
out of the remaining part, there be paid to Silas B. Axtell, proctor for 
Seaboard Equipment Corporation, original owner, the sum of $1,250 
proctor fee, and to Shewan & Sons, gênerai owner, $8,000, the ascer- 
tained value of the tug, and that the balance of the third part, if any, 
be paid to Scanlan & Company, charterers. 

Appeals were taken by one party Or another upon every phase of 
the decree of distribution, including the master's share as a member 
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of the crew; but as no appeal was taken by or against the crew 
upon the proportion awarded the crew as a whole, the matters raised 
on the varions appeals résolve themselves, primarily, into a contest 
between the owner and charterers of the tug for the whole of the re- 
mainder of the salvage fund, according secondarily, as that fund is 
enlarged by the disallowance or diminished by the allowance of con- 
tested claims for proctor fées. 

[1] There is no dispute about the facts. The owner chartered the 
"bare tug" for a period of three months and surrendered her to the 
full possession, management, and control of the charterers without 
condition, except in two negligible particulars. The charter con- 
tained no référence to salvage services or to the division of salvage 
rewards. The service rendered the munition scows was in every re- 
spect salvage service and was performed with risk to the tug. 

The boat was owned by one party and chartered by another. One 
was entitled to the boat and the other to her services. Both claim sal- 
vage for risks of loss in the salvage service, not by way of division 
between owner and charterers, however, but for the whole of the 
boat's share of the salvage recovered. 

The charterers say that the charter was a démise of the tug, which 
made them owners pro hac vice, and that, being such, they are entitled 
to the owner's share of the salvage. The owner admits that the char- 
ter was a démise, United States v. Shea, 152 U. S. 178, 186, 14 Sup. 
Ct. 519, 38 L. Ed. 403; Leary v. United States, 14 Wall. 607, 610, 20 
L. Ed. 756; but maintains that it is none the less the owner of the 
tug; that its tug was risked in a dangerous service; that thcitug's risk 
was the owner's risk; and therefore, as the tug's gênerai owner, it 
should hâve the tug's share of the reward. 

The test which the owners pro hac vice ask us to apply to this ques- 
tion, is the bare présent ownership of the salving boat, without any 
other considération; and the test which the gênerai owner asks us to 
apply, is the risk of the boat in the salvage service and the correspond- 
ing risk to the gênerai owner of losing the boat in that service. To 
the owner's claim of risk, the charterers reply that it had none, ex- 
cept such as was either compensated by the charter hire or was pro- 
tected by the charterers as insurers. We believe the question cannot 
be solved by applying either test separately, and can only be solved 
by ascertaining what was the measure of ownership possessed by 
the two, (the gênerai and the temporary owner,) and by determining 
upon which the loss of the boat would bave fallen if she had been 
destroyed in the salvage service. 

The gênerai rule of admiralty law is that the share of a salving boat 
in salvage compensation belongs to the owner of the boat, for the ob- 
vious reason that ordinarily the boat is engaged in the dangerous 
service at risk of loss to her owner. But there is an exception to this 
rule, upon which the charterers confidently rely, which is, that the 
boat's share of salvage is awarded the charterer, if the salving boat is 
at the time under a charter that amounts to a démise of the boat — 
locatio navis — or, if the charter party so expressly provides. Kennedy 
on Law of Civil' Salvage, 67. The exception, being likewise pred- 
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icated upoH tiiè theory of risk, is enforcçé only when the loss of the 
boat in à salvage sefvice would f ail upon the charterer. The reason 
for the exceîption beirig precisely the: sarne as the reason for the rule, 
we are of opinion that the niere fact of ownership, as contended by the 
charterers, without regard to where the risk lay and where the loss 
would fall, is not enough to détermine where the reward should go. 
The charterers cite three cases in support of their contention that un- 
der a charter of demi&é the boat's share of salvage belongs lïncondi- 
tionally to the owner pro hac vice. Thèse are The Kaiser Wilhelm 
der Grosse (D. C.) 106 Fed. 963, 969, 970; The Scout, 1 Aspinall (N. 
S.) 259; The Maria Jane, 14 Jurist, 859 (Dr. Lushington). A care- 
ful reading of thèse cases shows that they do not support the char- 
terers' contention as broadly made, but indicate on the contrary, that 
the boat's share belongs to the one who must bear the loss if the boat 
is destroyed,-whether that be the gênerai owner, or a temporary own- 
er under légal liability to make good its loss to the général owner. 

In the case of The Kaiser Wilhelm der Grosse, the court awarded 
the share of the salving tug "Dalzell" to the charterer as against the 
claim of the gênerai owner, on the ground that the charter was a char- 
ter of démise. So far, that décision is authority for the charterers' 
position in this case; but the court went further, and, showing tlîe 
terms of the charter, awarded the salvage to that owner at whose risk 
the boat was put into the hazardous service. Referring to ;the char- 
ter, thè court said, the charterer "agreed unconditionaîly to return her 
to het- owner in as goodi condition as it received her, reaspnable wear 
and tear alone excepted," and that, "If the vessel was damaged in any 
salvage opération, the charterer alone was bound to make good the 
loss," citing The Scout, L,. R. 3 Adm. & Rcc. 522, as "precisely in 
point." 

The Scout clearly sustains the décision in The Kaiser Wilhelm der 
Grosse, for there too it appears that the charterer "in case of dam- 
age to the vessel would hâve been bound under the charter to re- 
pair her. He was bound to deliver her up to the gênerai owners in 
good condition." 

That part of Dr. Lushington's opinion in The Maria Jane, cited as 
applicable to this case, is nothing more than an argument, applied by 
way of illustration to facts which do not resemble even remotely the 
facts in this case. Therefore, the paragraph relied upon is scarcely 
dictum. 

Setting aside The Maria Jane, it is clear that the decisiçns ,in The 
Kaiser Wilhelm der Grosse and The Scout were not t»ased upon the 
bare fact that at the timê of the salvage service the, boats were under 
charters of démise, but upon the fact that sych charters of démise, by 
express. ternis, placed liability for damage to and loss of the demised 
boats upon the charterers. ■ The courts found that the beats ;were en- 
gaged in salVage service. at the risk, -not of the gênerai owners, but 
of thé charterers, owpers pro hac vice,, and, that as the risk was theirs, 
the rewafd should be theirs also. . u 

The décisions in The Kaiser Wilhelm; der Grosse; and The Scout 
bear upon the case before us in that they shpw -that a charterer by 
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démise is entitled to the owner's share of salvage when the boat is en- 
gaged in salvage service at the charterer's risk, and, inferentially that 
the gênerai owner is entitled to the boat's share when the boat is put 
into the service at his risk. But The Arizonan (D. C.) 136 Fed. 1016, 
and 144 Fed. 81, 75 C. C. A. 239, bears more directly upon the case. 
There, the tug "Unique" was awarded salvage for services rendered 
the steamship Arizonan when on fire. The tug was at the time under 
charter, which was not a charter of démise. The owner claimed the 
whole of the salvage compensation ; the charterer claimed a part of it. 
The District Court awarded it ail to the owner, under the gênerai rule 
"that the owner is entitled to such reward unless there is a démise bf 
the tug or the contract of hiring stipulâtes to whom it shall belong." 
The Circuit Court, of Appeals reversed this décision and divided the 
salvage between the owner and the charterer, according as each had 
contributed in earning the salvage reward. It said in its opinion that : 

"It is true that several text-writers hâve stated the rule broadiy that a 
charterer is not entitled to salvage unless he becomes the owner pro hac vice, 
but we are referred to no controlllng authority to that effect and are not im- 
pressed by the ratlonale of the rule. The theory of salvage is to reward ail 
who hâve contributed auytliing to the work of saving the imperlled property. 
Thus, it has included the risk assumed by the salving vessel, her services and 
the services of her master and crew not only, but it has been extended to 
services rendered by passengers and, in some instances, renuineration has 
"been awarded for the risk to her cargo. There never has been any ditRcUlly 
In segregating thèse Interests and we see no reason why it may not be done 
even when the risk to the vessel and the services she renders are represented 
by différent individuals. 

"At the time in question the appellant was entitled to the exclusive use 
of the tug and to every dollar she might earn during the existence of the 
charter. On the other hand, the appellee, not having parted with the own- 
ership, was entitled to renumeration for any risk the tug might run while 
engaging In a dangerous salvage service. We are unable to see why the right 
to receive rémunération on account of the ownership, which was retained, 
carrles with it the right to rémunération for the services which passed, with- 
out qualifleation, to the appellant. The two are as separate and distinct as 
are the risk of the tug and the services of her crew. * * * 

"The solution of the présent controversy seenis plain. The appellee owned 
the tug, the appellant owned the tug's services. She was in a dangerous oc- 
cupation and for the risk so run the appellee is entitled to compensation. 
She dld the work of rescuing the Arizonan from the burning dock and for 
thèse services the appellant is entitled to compensation." 

To the same efïect is the decree in The New Orléans (C. C.) 23 Fed. 
909. 

The décision in The Arizonan bears upon several phases of the case 
before us. It is authority for the claim of the charterers to at least 
a part of the boat's share in the salvage, as against the claim of the 
gênerai owner for the whole of it, and is authority for a claim of the 
owner to at least a part of the salvage if it appear that the boat earned 
the salvage at risk of loss to its owner. The important point of the 
décision, as bearing upon the claims of both owner and charterers, is, 
that the right of the gênerai owner to a boat's share of salvage is not 
in ail instances absolute, and is not, theref ore, exclusive of ail other 
claims that may be asserted against it, but that the claim of the owner 
must yield to claims of others with equal merit, and that salvage may 
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be apportioned. If the owner's claim to salvage earned by a boat not 
under a charter oi démise is not absolute and exclusive, then, sim- 
ilarly, the daim of an owner by dei;nise cahnot be higher than that of 
an owner who has not parted wifh his boat, aind cannot be exchisive 
of ail other claims. If the claim of an owner of a beat not demised is 
subject to déduction in favor of the claim of a charterer, (The Arizo- 
nan,) sp also may the claim of a charterer, made owner pro hac vice by 
a charter of démise, be subject to déduction in favOr of claims of others 
contributing to the earning of the salvagë reward. Of such may be 
the gênerai owner, who contributes his boat as the instrument by which 
the salvage îs earned. When a boat having two owners with différent 
interests is put into such a service and is subjected to the hazard of 
loss, as conced'edly the boat was in this instance, the one question which 
détermines the right to salvage, is — ^Which owner would hâve sustain- 
ed the loss if the boat had beeii destroyed in the service? For answer 
to this question, we must go to the charter and examine its terms, both 
expressed and implied. 

[2, 3] The charter is undoubtedly a démise of the tug by the owner 
to the charterers for gênerai service, subject to one limitation not perti- 
nent to this discussion. It contains by expression no covenant to re- 
turn the boat to the owner in good condition, or to repair her damages, 
or make good her loss. The charterers were entitled, under the charter, 
to engage i the tug in any proper nautical enterprise, which includes sal-- 
vage opérations. The charter is éilènt upon the subject of salvage 
service and upon the division of salvage compensation. The parties, 
thereforé, in f^iling to stipulate which was to bear the risk of loss of 
the boat in salvage and other opérations, left the risk wherè the law 
places it. While in every charter there is an implied covenant to de- 
liver up the'vessél at the end of the term, that covenant alone does not 
make the charterer an insUrer. Lake Michigan, etc., Co. v. Crosby 
(D. C.) 107 Fed. 723, 724; Killam & Co. v. Monad Engineering Co. 
(D. C.) 216 Fed. 438, 442. Nor does it alter the nature of the con- 
tract of charter. This the law makes a simple bailment for hire. In 
such a çotitract the charterer stands as à bailee for hire, who is only 
responsible for ordinary diligence and is- only liable for ordinary nég- 
ligence in the care of the property bailed. As this, is the rule, not only 
of the common law, but of the gênerai law as applied to this subject, 
the hirer is not responsible for thé failure to return the thing hired 
when it has been lost or destroyed without his fault, unless he has, ei- 
ther expressly or by fair implication, assumed thé absolute obligation 
tb feturn, even though the thing hired has been lost or destroyed with- 
oyt his faùlt. Strum V. Boker, 150 U. S.^ 312, 14 Sup. Gt. 99,. 37 L. 
Ed. 1093; Sun Printing* Publishing Ass'n v. Moofe, 183 U. S. 642, 
554, 22 S'up. et. 240, 46 L. Ed. 366. Weare of opinion that there is 
in this charter no implied undertaking'to return the boat. The par- 
ties stipulated w'ith respect to the loss of the beat on a certain, run and 
pfovided' for either a policy of insurancei or a bond of indemriity to 
protect the ownei" âgâinst loss of the boat on that particular'run.' .No 
provision was ftiade tb pro'tect thé bwner on any other ruri' or in any 
Other service in which the charterers might engage the bojit. The in- 
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dtision of the covenant covering the owner's risk of losing the boat in 
one kind of service on one particular run excludes the implication that 
the charterers covenanted safely to return the boat to the owner from 
other kinds of service on other runs, and therefore leaves the parties 
to the law of baihnent for hire as applied generally to charters. Clark 
V. United States, 95 U. S. 539, 542, 24 L. Ed. 518; Sun Printing & 
Publishing Ass'n v. Moore, 183 U.' S. 642, 654, 22 Sup. Ct. 240, 46 L. 
Ed. 366; W. H. Beard Dredging Co. v. Hughes (D. C.) 113 Fed. 680, 
682, affirmed 121 Fed. 808, 58 C. C. A. 192 ; Bleakley v. City of New 
York (D. C.) 139 Fed. 807; Lake Michigan, etc., Co. v. Crosby (D. C.) 
107 Fed. 723, 724; Charles Killam & Co. v. Monad Engineering Co. 
(D. C.) 216 Fed. 438, 442. 

Without repeating the very full discussion of the learned trial judge 
upon this subject, we find ourselves in entire accord with his con- 
clusion, and hold that in the absence of négligence in handling the tug 
(of which none is charged), the risk of loss of the tug while rendering 
the salvage service in question, was upon the gênerai owner, and that, 
accordingly, the gênerai owner is entitled to compensation for what 
it risked. 

The distribution of the salvage fund being decreed on the basis of 
risks incurred, we must ask — What did the gênerai owner risk, and 
what did the charterers and crew risk ? The crew risked their lives. 
No one questions that. And as no one questions the salvage avvarded 
the crew as a whole, (which for the moment we shall consider as one- 
third,) we must assume that their reward was equitably commensurate 
with the risks they incurred. This leaves substantially two-thirds of 
the fund to be divided between the gênerai owner and the charterers, 
according to their respective risks. What the owner risked was its 
boat ; no more, no less. Its boat was worth $8,000. It therefore risked 
that sum. It got that sum in the âward, In getting ail that it risked, 
we think it should not complain. The value of the boat's service to 
the rescued scows, urged by the owner as a considération inducing a 
larger reward, is too much involved with the meritorious service of the 
crew, whose reward cannot be altered without an appeal, to justify 
changing the theory of the awards. 

What did the charterers risk to entitle them to a third of the fund, 
plus what is left of the one-third from which the owner's $8,000 is 
to bededucted? Having the entire services of the boat, the charterers 
were, of course, entitled to comperisation for the risk of losing it. It 
is a little difijcult to say, in view of the rather small monthly charter 
hire, that thèse services were worth from $8,000 to $10,000 for the bal- 
ance of the term. Yet, as we must assume, in the absence of an ap- 
peal, that the crew were f uUy paid for their risks, and as we find that 
the owner was f ully paid for its risk, the balance must go to the one 
other party that contributed to thç earning of the salvage fund. If 
the charterers' share is excessive, it may be because the salvage fund 
is excessive. As to that, however, there is no complaint by the only 
parties qualified to complain, namely, the ones paying the .salyage. We 
therefore find no error in the distribution of the salvage fund to the 
248 P.— 6 
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crew, the chaxterersj and the owner, except as afFected by certain mi- 
nor allowances next to be considered. 

By its decree, the trial court awarded $1,500 to Foley & Martin, 
proctors for the charterers, for their services in creating the fund; 
and $1,250 to Silas B. Axtell, proctor for the original owner, for pro- 
fessional services. 

The owner and charterers appear hère as contesting claimants for 
the whole salvage fund (after paying the crew) and, failing that, are 
striving for the position of residuary distributee. Both are interested 
alike in the size of the fund and in opposing its diminution by the al- 
lowance of fées for professional services. Therefore, both hâve ap- 
pealed from such allowances. 

Both owner and charterers appealed from the allowance to Silas 
B. Axtell, proctor for Seaboard Equipment Corporation, original own- 
er. Scanlan & Company, who are entitled under the decree to the 
residuum of the fund, object to the allowance of any fee to Axtell, 
but urge, that if a fee is to be allowed him, it should be paid not 
out of the gênerai fund, but out of the fund awarded Shewan & 
Sons, Inc., upon the ground that this concern succeeded to the 
salvage rights of Seaboard Equipment Corporation, and succeeded 
also, it is claimed, to its liability to Axtell for his fee. She- 
wan & Sons, Inc., having succeeded to the liability of the Seaboafd 
Equipment Corporation to Axtell for his fee, or having conceded that 
the salvage fund is liable for AxteO's fee, acts as though it were es- 
topped, by one position or the other, from contesting the allowance 
altogether, and therefore maintains merely that the allowance to Axtell 
is excessive and should be reducëd tp a reasonable amount; and when 
reduced, should not be paid oiit of the fund awarded it, as the court 
first ordered, but should be paid out of the gênerai fund. 

At the trial, Axtell claimed that he had an équitable lien upon the 
fund to the extent of 50 per cent, growing out of an équitable assign- 
ment of 50 per cent, of the claim to him, and that he was entitled to 
recover the same as an independent party. Shewan & Sons, Inc., ad- 
mits that Axtell is entitled to recover reasonable compensation for 
his services from the lime he was retained by the Seaboard Equip- 
ment Corporation until discharged by Shewan & Sons. 

[4] We briefly dispose of thîs controversy by holding with the trial 
court, that Axtell did not hâve an équitable lien upon the fund, and 
by holding f urther, that whatéver arrangements Axtell had for fées, 
they were bètween him ànçi his client. If the fées are in dispute, they 
cannot be litigated in this proceeding; in any event, they are not, 
properly chargeable as a cost or an expense in an admiralty proceed- 
ing. 

[5] The court allowed Folëy & Martin $1,500 "for their services 
in creating the fund." This sum W^s made payable out of the gên- 
erai fund before it was divided ihto thirds. From this allowance 
Shewan & Sons, Inc., appeàls, becàiise conceivably it might reducè its 
share of the fund. Fdley &'Martih are doubtless entitled to crédit 
for their industry ih creating the fund, and are entitled to compen- 
sation. But their industry was eXèrted not on behalf of the coiirt 
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or of the gênerai litigation, but on behalf of their clients, to whbm 
alone, we think, they should look for compensation. We find no au- 
thority for taxing such fées as costs in an admiralty proceeding. What 
authorities we find lean the other way. The Baltimore, 8 Wall. 377, 
19 L. Ed. 463 ; The Alice (D. C.) 12 Fed. 496, 502. At ail events, 
we are not inclined to institute or sanction a practice of such doubt- 
ful propriety. We are of opinion, therefore, that the claims of Foley 
& Martin and of Axtell, for professional services, should be disal- 
lowed, and that to this extent the decree below should be reversed. 

[6] The remaining question has to do with the share of the master 
of the tug in the salvage and is raised on the appeal of Shewan & 
Sons, Inc., gênerai owner. George O. Wilson, the master of the tug, 
was under contract with Scanlan & Company, the charterers, to oper- 
ate the tug for one-third of the profits. Of the award to the charter- 
ers, the master will get a third, by force of his contract ; and of the 
award to the crew, he will get a share, by force of the decree. She- 
wan & Sons, Inc., maintains that the master is not entitled to share 
in the salvage awarded the crew, because of his share in the salvage 
awarded the charterers. But the latter share is not awarded the mas- 
ter under the decree or by reason of this litigation ; he is entitled to 
it under his contract with the charterers. The existence of such a 
contract does not detract from his right as a member of the crew to 
share in a reward which the law gives the master as well as the rest 
of the crew for salvage services. The master risked his life in a cou- 
rageous act and saved a large amount of property. The owner did 
nothing at the time, and nothing afterward, except to claim compen- 
sation for périls to its boat, through ail of which the master safely 
navigated her. We find no error in the allowance to the master. 

The decree below, when modified in accordance with this opinion, is 
afïirmed. 



MILLER et al. v. BELVY OIL CO. 
(Circuit Court of Appeals, VAsihth Circuit. November 12, 1917.) 

No. 4805. 

1. JUDGMENT <®=713(2) CONCLUSIVENESS OF ADJUDICATION — MaTTEHS NoT IN 

Issue. 

WJien a second suit is between tlie same parties or their prlvles and 
npon the same cause of action as a former suit, the judgment or de- 
cree in the flrst is couclusive upon ail the parties and their privies in 
the second suit, not only as to every question and Issue which was, but 
also upon every question and issue, clalm, or défense, which might liave 
been, presented in the flrst suit; but where the second suit is upon a 
différent cause of action, but between the' same parties as the flrst, or 
their privies, the judgment or decree in the first opérâtes as an estop- 
pel in the second only as to those points or questions which were actual- 
ly lltigated and determlned in the flrst suit. 

2. Judgment ©=>713(2) — Res Judicata— Identity of Causes op Action. 

A decree for the défendant In a suit by a lessor for the càncellation 
of a lease and its assignment as clouds upon his title is a bar to a 
second suit by the lessor or his privies for the same relief upon différ- 
ent grounds, but which might hâve been set up in the former suit. 

ÊEsFor other cases aee same toplo & KEY-NUMBEH in ail Key-Numbered Dlgests & Indexes 
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S. Jttdqment «=5731 — Ees Judicata— Exclusion of Issues. 

That the court, after having announced its décision In a suit, refused 
to permit the filing of an amended complalnt settiug up additloiial 
grounds for the relief prayed for, does not change the effect of the de- 
cree as a bar to a second suit by plalntlff for the same relief. 

4. JUDGMENT <g=>682(l) — PERSONS CÔNCLÛDED PUBCHASERS PENDPNTB LîTE. 

One who, peuding a suit to eancel a lease, niade a çontract with the 
lessor, who was plalntlff, to purchase the land In case the louse vvas 
canceled, became from that tlme prlvy to the suit, and was bound by 
the decree thereln, although It was adverse to the lessor. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by Emil C. Miller and W. H. Byron against the Belvy 
Oil Company. Decree for défendant, and complainants appeal. Af- 
firmed. 

Charles West, of Oklahoma City, 0kl., for appellants. 

John J. Shea, of Tulsa, Okl. (Thomas F. Shea, of Deer Lodge, 
Mont, and Burdette Blue, of Bartlesville, Okl., on the brief), for ap- 
pellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of dis- 
missal of the complaint in a suit in equity upon the ground that the 
matters which the plaintifïs sought to litigate were res adjudicata by 
reason of a former suit and decree. On December 9, 1910, James C. 
Cowles, Jr., the lessor, brought a suit in equity against Alva C. Lee, his 
lessee, in the district court of Washington county, Okl., to eancel and 
avoid his oil and gas lease, and for such other équitable relief as might 
be just and proî>er. Pleadings were made, the Belvy Oil Company, 
an assignée of the lease, was made a party défendant and answered the 
complaint, the trial was had and a decree was rendered that the plain- 
tifï take nothing by the action, that the Belvy Oil Company was the 
full légal and équitable owner of the lease, and of ail the rights of the 
lessee thereunder, that the plaintifif Jarhes C. Cowles, Jr., and any and 
ail persons acting by, through or under him, were enjoined from inter- 
fering with or molesting the Belvy Company in the possession of the 
leased premises, or in the opération of the lease, and that the plaintiff 
pay the costs. This decree was rendered on September 5, 1911. Dur- 
ing the pendency of that suit in the state court Emil C. Miller and W. 
H. Byron succeeded to the rights of the lessor, Cowles, Jr., and the 
Belvy Oil Company succeeded to the rights of the lessee, Lee. After 
the rendition of the decree Miller and Byron brought suit in the court 
below against the Belvy Oil Company to eancel and set aside the lease 
involved in the first suit, to enjoin the: Belvy Oil Company from enter- 
ing upon the leased premises, operating them for oil and gas, or de- 
veloping the production of oil or gas thereon, and for such other relief 
as the equity of the case might .warrant. As Miller and Byron suc- 
ceeded to the rights of the lessor, Cowles, Jr., and the Belvy Oil Com- 
pany succeeded to the rights of the lessee, Lee, pendente lite, their 
respective rights against each other are the same as they would hâve 

^csFor other ctises see same topic & KEY-NUMBBR in bU Key-Numbered DlgcsU & Indexes 



MILLER V. BELVY OIL CO. 85 

been if Miller and Byron had been lessors and the plaintiffs ànd the 
Belvy Company had been the lessee and the défendant in the first suit. 
For the sake of brevity, therefore, this case will be treated as though 
they had been, and Miller and Byron will be called the plaintifïs and 
the Belvy Oil Company the défendant. 

James C. Cowles, Jr., was a member of the Cherokee Tribe of In- 
dians. He had only a small fraction of Indian blood. On March 6, 
1907, when the lease was made, he was a minor, and he became of âge 
on July 1, 1910. The lease was made by James C. Cowles, Jr., and 
James C. Cowles, as guardian of James C. Cowles, Jr., pursuant to an 
order of the United States Court for the Northern Judîcial District of 
the Indian Territory, which court had both chancery and probate ju- 
risdiction. It covered the allotment of Cowles, Jr., as a Cherokee 
Indian and its term was 15 years, thus extending more than 11 years 
after he became of âge. 

In the course of the litigation through the two suits the plaintiflfs 
hâve alleged in ail 12 reasons why the lease and the assignment to the 
Belvy Oil Company should be decreed to be void and be canceled : 

(1) That the lessee had failed to pày the royalties reserved in the 
lease. 

(2) That the lessee had failed to explore and develop the leased 
land for natural gas and oil as he had agreed to do by the terms of the 
lease. 

(3) That the lessee assigned the lease without the consent of the 
lessor. 

(4) That Cowles, Jr., had attained his majority, that he had never 
ratified the lease, and that it had been and was avoided as to that part 
of its term which extends beyond his minority. 

(5) That the court under whose order the lease was made had no 
jurisdiction to direct the lease of his land beyond his minority. 

■ (6) That that court had no authority to permit ormake the lease, 
because the proceedings therein for that purpose failed to comply with 
indispensable statutory requirements relating to such proceedings. 

(7) That the lease was assigned without the consent or approval of 
the lessor or the Secretary of the Interior. 

(8) That the lease was not recorded as required by section 20 of 
the Act of April 26, 1906 (34 Stat. 145, c. 1876). 

(9) That the lease of the land of the minor Indian allottee, Cowles, 
Jr., was forbidden, unless made in the manner expressly authorized 
by statute; that the proceeding in the United States Court for the 
Northern District of the Indian Territory, pursuant to which the lease 
was ordered and made, was a proceeding to give rights of majority 
to Cowles and to allow him to make the lease; that this was not an 
authorized method of aliénation, and was not a proceeding permissible 
or in conformity to the applicable statutes in order to permit a guardian 
to make a lease of the lands of a minor Indian allottee. 

(10) That the consent of the Secretary of the Interior to the assign- 
ment of the lease to the défendant had never been obtained. 

(11) That the assignment of the lease to the défendant was not made 
in accordance with the rules and régulations of the Secretary and 
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would not hâve been approved if it had been presented to him before 
the authority to approve it was abolished by the Act of April 26, 1906. 

(12) That after the Secretary'ç authority to approve the assign- 
ment had been abolished the plaintiffs presented to him the facts re- 
garding the same and he declined to act because he had no authority so 
to do. 

The fundamental cause of action in both suits is that the lease and 
its assignment to the défendant are apparently valid, but were actually 
void; that they apparently conferred rights on the défendant, but 
actually conferred no rights ; that they, therefore, created a cloud upon 
the plaintiffs' title, and gave to the défendant an apparent right to 
possess, develop, and operate the premises for oil and gas, while it had 
no such right. In their original complaint in their first suit the plain- 
tiffs pleaded the first four grounds or reasons above stàted for this 
cause of action ; in a second amended complaint in that suit, which the 
plaintiffs first tendered after the court had announced its décision of 
the case, and which the court refused to permit to be filed, but marked 
tendered and made a part of the record, they pleaded the fifth, sixth, 
and seventh grounds or reasons aboyé stated ; and in the complaint in 
this, the second suit, they bave pleaded the eighth, ninth, tenth, and 
eleventh grounds or reasons for thjs cause of action. The question in 
this case, therefore, is: May the plaintiffs, in view of the decree 
against thiem in their first suit to cancel this lease and assignmertt, re- 
move the cloud they are alleged to cause, and enjoin the défendant 
from their use, maintain this second suit for substantially the same 
relief? 

[ 1 ] The rules of estoppel which mUst détermine the answer to this 
question are: When the second suit is between the same parties, or 
their privies, and upon the same cause of action as the first, the judg- 
ment or decree in the first is cdnclusive upon ail the parties and their 
privies in the second suit, not only as to every question and issue which 
was, but also upon every questiori and issue, claim, or défense which 
might hâve beèn presented in the first suit. But where the second suit 
is upon a differeiit cause of action, but between the same parties as the 
first, or their privies, the judgment àr decree in the former opérâtes as 
an estoppel in the latter as to every point or question which was actu- 
ally litigated and determined in the first action, but it is not conclusive 
relative to other matters which might hâve been, but were not, litigated 
and decided. Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 
195 ; Union Central Life Ins. Co. v. Drake, 214 Fed. 536, 542, 131 C. C. 
A. 82, 88. One may not split his cause of action. An action upon an 
indivisible cause and an adjudication thereof bars a subséquent action 
between the same parties and their privies upon the same cause. 
Brown v. Firàt National Bank, 132 Fèd. 450, 451, 66 C. C. A. 293, 
294; Id., 196 U. S. 641, 25 Sup. Ct. 796; 49 L. Ed. 631 ; Harrison v. 
Remingtùn Paper Co., 140 Fed. 385, 397, 72 C. C. A. 405, 417; 3 h. R. 
A. (N. S.) 954, 5 Ann. Cas. 314; Watkins v. American Nat. Bank, 134 
Fed.36',41, 67C. C. A. 110, 115. 

[2] Counsel for the plaintiffs argues that they are not estopped by 
the decree in the first suit fi-om maintaining the second suit because 
the two suits are founded on différent causes of action. Taking, for 
illustration of his argument, the ninth alleged ground or reason why 
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the lease is asserted to be void, which was pleaded for the first time 
in the complaint in the second action, he contends that this constitutes 
a différent and independent cause of action from that set forth in the 
complaint in the first action, in which were pleaded the first four rea- 
sons only, and he cites in support of this view Lim Jew v. United 
States, 196 Fed. 736, 116 C. C. A. 364; Water, Ught & Gas Co. v. 
City of Hutchinson, 160 Fed. 41, 90 C. C. A. 547, 19 L. R. A. (N. S.) 
219; Wyman v. Bowman, 127 Fed. 257, 62 C. C. A. 189; Lublin v. 
Stewart, Howe & May Co. (C. C.) 75 Fed. 294 ; Delaware, L. & W. 
R. Co. V. Kutter, 147 Fed. 51, 17 C. C. A. 315 ; Radford v. Myers, 231 
U. S. 725, 34 Sup. Ct. 249, 58 L. Ed. 454; Harrison v. Reinington 
Paper Co., 140 Fed. 385, 72 C. C. A. 405, 3 L. R. A. (N. S.) 954, 5 
Ann. Cas. 314; Union Central Life Ins. Co. v. Drake, 214 Fed. 536, 
131 C. C. A. 82; Troxell v. Del, Lack. & Western R. R., 227 U. S. 
434, 33 Sup. Ct. 274, 57 L. Ed. 586. He déclares that the Troxell 
Case is the best case he has cited. In that case the parties were not the 
same. In the first action the plaintiff was the surviving widow and the 
two living children of the deceased ; in the second action the plaintiff 
was the same widow as administratrix of the deceased. 227 U. S. 443, 
444, 33 Sup. Ct. 274, 57 L. Ed. 586 ; American Railroad Co. v. Birch, 
224 U. S. 547, 32 Sup. Ct. 603, 56 L. Ed. 879. In that case the cause 
of action in the first suit was the failure of the défendant railroad Com- 
pany to use reasonable care to supply reasonably safe and proper ap- 
pliances and instruments in violation of the law of Pennsylvania under 
which the négligence of fellow workmen is no ground for recovery. 
In the second action the cause was the négligence of the défendant un- 
der the fédéral Employers' Liability Act, as amended (Act April 22, 
1908, c. 149; 35 Stat. 65 [Comp. St. 1916, §§ 8657-8665] ; Act April 
5, 1910, c. 143, 36 Stat. 291), under which a recovery côuld be and 
was had for the négligence of the fellow workmen of the deceased, 
227 U. S. 441, 33 Sup. Ct. 274, 57 L. Ed. 586. 

In Union Central Life Ins. Co. v. Drake, 214 Fed. 536, 546, 547, 131 
C. C. A. 82, 92, 93, upon which counsel seems to place some reliance, 
the insurance company had three separate and independent liens upon 
the property of a bankrupt, its lien for $10,080 by subrogation to the 
rights of the mortgagees of three prior mortgages, its lien for $10,000 
by its separate and independent mortgage, and its lien for about 
$50,000 by virtue of a transaction termed the mortgage of December 
20, 1907. It brought its suit to foreclose the mortgage of December 
20, 1907, and made no claim in that suit on account of any of its other 
liens. The trustée for the bankrupt's estate defended on the ground 
that the mortgage of December 20, 1907, was a voidablê préférence, and 
the insurance company was defeated. The trustée then brought a 
suit to set aside the mortgage of December 20, 1907, as a voidablê préf- 
érence, and also to avoid the claim of the insurance company to a lien 
upon the proceeds of the mortgaged property for $10,080 by subroga- 
tion to the rights of the three first mortgages. The insurance company 
answered and pleaded this claim for the $10,080, and the trustée as- 
serted that the insurance company was estopped from maintaining its 
lien for this amount by the decree in the former suit. The court held 
that the suit on the $50,000 mortgage was upon a différent cause of 
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action from that upon a lien by subrogation for tlie$ 10,080, and that 
the decree in the former suit did not render the latter lien res adjudi- 
cata. The other cases cited above are of a like nature. They are 
cases in which, as in the two reviewed, the causes of action were clearly 
différent, independent and distinct. 

The case in hand is better typified by United States v. California & 
Oregon Land Co., 192 U. S. 355, 356, 358, 24 Siip. Ct. 266, 48 L. Ed. 
476 ; Northern Pacific Ry. Co. v. Slaght, 205 U. S. 122, 27 Sup. Ct. 442, 
51 L. Ed. 738; Dowellv. Applegate, 152 U.S. 327,332, 333,334, 341, 
342, 343, 345, 14 Sup. Ct. 611, 38 h. Ed. 463 ; Beloit v. Morgan, 7 Wall. 
619, 622. 19 L. Ed. 205 ; Wilson's Executor v. Deén, 121 U. S. 525, 534, 
7 Sup. Ct. 1004, 30 L. Ed. 980. In United States v. California & Ore- 
gon Land Ce, 192 U. S. 355, 356, 358, 24 Sup. Ct. 266, 48 L. Ed. 476, 
the United States brought a suit in equity to avoid certain of its patents 
and to forfait âll claims of the défendant théreunder on the ground that 
certain wagon roads in the state of OregOn were not completed within 
the time required by the grants of the United States under which the 
patents were ïssued. The défendant pleaded matters showiiig the va- 
lidity of the patents and a decree was render ed in its favor. Then the 
United States brought a second suit to set aside the same patents and 
to recover the lands they described from the same défendant on the 
ground that the lands were excepted by the terms of the granting act 
from the grânt under which the patents -(vere issued. The Suprême 
Court held that the United States was estopped by the decree in the 
former suit from maintaining the second suit and said : 

"The best that eau be said, apart from the act just quotéd, to distingulsh 
the two suits, is that now the United States puts forward a new ground for 
its prayer. Forijierly it sought to avoid the patents • t)y vVijiy of forfeiture. 
Now it seekg tlie sanie conclusion by a (ilfferent nieans, t^at is to say, by évi- 
dence that the lands originally were excepted from the grant. But in thi.s, 
as lîi the former suit, it seeks to estatillsh its own tltle to the fee. » * * 
But the whole tendeney of our décisions is to require a plaintlfC to try his 
wlïole ;canse of lactlon and hls whole case de one time.. Bte cannot even split 
up hls claim (Fetter v. Beale, 1 Salk, 11; Trask v, Ilartford & New Hçiven 
Railroad, 2 Allien [Mass.] 331; Freeman, J^dgments Kth Ed.] §§ 238, 241); 
and, à fortiori, he cannot dlvide the grounds of recovery." 102 U. S. 358, 
24 Sup.' Ct. 267,48 li. 'Ed. 476. .■.''■ . ' 

• In Northerfl Pacifie Ry. Co. v. Slaght, 205 U. S. 122, 128, 131, 133, 
27 Sup. Ct. 442, 51 L,. Ed. 738, the predecessors in interest of the 
Northern Racific Railway Company brought a suit: in equity against 
Slaght, who, was in possession of the îand which was the subject of the 
suit under: a homestead patent, to have.him decreed to be a trustée 
of the title to the lands for the use and benefit of ithe plaintiffs on: the 
sole groupd that at the date of irhe issuanee of the patent the land was 
not, nor was it at the time Slaght applied tos enter it as a homestead, 
public land subject to settlêment or entry under the land laws of the 
United States other than the grant of the. land to the Northern Pacific 
Railroad Corapany of July 2, 1864» under which the plaiintiffs claimed 
their titje.: The' p%intiffs peither claiméd nor: pléaded any title or right 
to the land; under any statute oritheory, except that the land passed to 
them under the railway grant o£ July 2, 1864; Slaght demurred to 
the plaintiff's atnended complaint, his demUrrer. wàs sustained and a 
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decree of dismissal of the suit was rendered. Thereafter the North- 
ern Pacific Railway Company, which had succeeded to the rights to 
the land of the plaintiffs in the former suit and had no other rights, 
brought an action of ejectment against Slaght on the ground that its 
predecessors in interest had a perpétuai right of way over the land by 
virtue of Act March 3, 1875, c. 152, 18 Stat. 482 (Comp. St. 1916, 
§§ 4921-4926), a claim which had not been pleaded; in the former 
suit. The défendant interposed the défense of res adjudicata. The 
railway Company assertéd that the estoppel of the former. decree "èx- 
tends only to the very point raised in the pleading, and dpes not bar 
another action based upon other facts," that the effect of the decree 
was only to décide against the titïe specially set forth in the pleading 
and that "in this action the right asserted is a perpétuai easement or 
way by virtue of the act of 1875 through the lands involved in the 
former suit. Not only was this right not pleaded in the former com- 
plaint, but under it the title now asserted could not hâve been proved." 
But the Suprême Court cited the gênerai rule that in second actions be- 
tween the same parties on the same cause the former judgments are 
conclusive of ail clainis that might hâve been litigated, declared that 
there was a distinction between personal actions and real actions, and 
f rom Herman on Estoppel, § 92, quoted with approval this paragraph : 

"Although there may be several différent clalnis for the same thing, there 
can l)e only ona right of property in it ; therefore, when a cause of action 
has resulted in favor of the défendant, when the plaintiff elaims the prop- 
erty of a certain thing there can be no other action maintalned against the 
same party for the same property, for that would be to renew the question 
already declded, for the single (jnestion in litigation was whether the prop- 
erty belonged to the i)laintiff or not ; and it is of no importance that the plaintifC 
failed to set up ail hls rights upon which his cause of action could liave been 
maintalned. It is sulficierit that it might hâve been litigated." 

It then cited the California & Oregon Land Company's Case, which 
has just been reviewed, and numerous other cases of like character, 
held that the former decree estopped the railway company from main ■ 
taining the second suit, and closed the discussion with thèse; words : 

"In other words, plaintifC in error, as successor of the Spoliane & Palouse 
Railway Company, again asserts title to the very property that was the sub- 
ject of the other suit, the source of title, only, being différent. If this may 
be done, how often may it be repeated? If defeated upon the new title, 
may plaintiff in error assert stiU another one, either in Its predecessor or in 
Itself, and repeat as often as it may yary its claim? The principle of res 
adjudicata and the cases enforcing and illustrating that principle déclare 
otherwise." 

In the light of the opinions in thèse cases and those cited with them 
above, there can be no doubt that the alleged causes of action in the 
two suits under considération are the same, and that the decree in the 
fîrst suit renders every point, reason, ground, and suggestion made in 
the second suit res adjudicata, because every one of them might havo 
been litigated in the first suit. The cause of action in each suit was the 
apparent validity of the lease and the assignment, and their actual in- 
validity and the apparent grant, but actual failure to grant, by them 
substantial rights to the défendant to possess, develop, and operate the 
leased premises for oil and gas. The reason for the rule on this sub- 
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ject is the injustice and intolérable vexation of numerous suits for the 
same cause. The plaintiffs now concède that they had about a dozen 
reasons or grounds for their cause of action, for the avoidance of the 
lease and assignment and the conséquent accounting and other relief. 
They alleged seven of them in their first suit, four in the complaint, 
and five in the rejected amended complaint, filed after the announce- 
ment of the décision, and saved up the others for this suit. If they can 
now try the latter, there is no reason why they ftiight not hâve main- 
tained as many suits as they thought they had reasons or grounds for 
their cause of action, and there is no reason why, if defeated in the 
présent suit, they might not maintain as many more suits for the same 
cause as the ingenuity and research of counsel may discover new rea- 
sons or grounds in the future. The salutary established rule, reason, 
and equity alike prohibit such a practice. 

[3] But counsel for thè plaintifï contends that there is an exception 
to the rule of estoppel which we hâve recited to the efïect that one may 
maintain a second suit for the sarhe cause upon rfeaSons or grounds 
that were kept out of actual lîtigation therein at the instance of the 
opposite party or of the court, and that uhder this exception the plain- 
tiffs are entitled to maintain this second suit upon the ninth, tenth, and 
eleventh grounds, which were included in the fifth, sixth, and seventh 
grounds pleaded in the second amended answer in the first suit, and 
were, by the refusai of the court to permit the filing of that answer, 
excluded from litigation therein. In support of this position he cites 
Virginia-Carolina Chemical Co. v. Kirven, 215 U. S. 252, 255, 256, 258, 
260, 30 Sup. et. 78, 54 L. Ed. 179, in which Kirven sued the chemical 
Company for damages arising from the destruction of crops caused by 
the defective manufacture by it of fertilizers which he had bought of it, 
and was met by the answer that his claim was barred by the judgment 
in a former action of the chemical company against Kirven upon his 
note for the price of the fertilizers. Kirven had answered in the first 
action that there was no considération for the note in that the fertili- 
zers were of no benefit but were a détriment to the crops. He had sub- 
sequently filed a supplemental answer, in which he omitted any référ- 
ence tô the damage to the crops and had presented a counterclaim for 
damages caused by the sale of his property under attachment proceed- 
ings instituted by the chemical company. During the trial the chemical 
company had objected to the évidence of damage to the crops which 
was offered by Kirven, and the court sustained the objection. The Su- 
prême Court held that the judgment in the first suit was not a bar to 
Kirven's cause of action for a recovery of the damages resulting from 
the injury to the crops caused by the fertilizers, because that was a 
cross-demand which Kirven had the option to set up as a counterclaim 
or in recoupment in the first action, or to withhold and sue upon as a 
separate and independent cause of action. It held that this was a dif- 
férent cause of action from that in issue in the first action upon the 
note. 215 U. S. 257-^261, 30 Sup. Ct. 78, 54 I^. Ed. 179. It is true that 
in the course of the opinion the court also remarked that there was sup- 
port for the contention that the company was estopped to urge that a 
défense that was excluded upon its objection was never in the action 
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and concluded by the judgment. But this was not the ground upon 
which it placed its décision. It put its décision upon the ground that 
the cause of action for the damages was a separate and independent 
cause of action from that presented in the action upon the note, and 
herein this case differs from the case at bar. 

Counsel also cites Bingham v. Honeyman, 32 Or. 129, 51 Pac. 735, 
52 Pac. 755, which is irrelevant, and Major v. Owen, 126 Minn. 1, 147 
N. W. 662, Ann. Cas. 1915D, 589, wherein the Suprême Court of 
Minnesota held that a judgment in favor of Owen in an action brought 
by Major and others against him to quiet the title of land against ad- 
verse claims, in which the plaintiffs alleged that they were the owners 
of the land and the défendant Owen clainjed the same, but had no 
right or intcrest in it, the défendant answered that he was the owner, 
and the plaintiffs had no right or interest in it, none of the parties 
pleaded any équitable rights or claims, and the judgment was that 
Owen was the owner, holding free of ail claims of the plaintiffs, was 
not a bar to a subséquent suit in equity by Owen to recover from 
the plaintiffs in the first suit the proceeds of the land, upon the 
ground that the deed, by virtue of which he secured his judgment 
against Owen, was f raudulent and void, because it was procured 
by him without considération with the intent and purpose of cheat- 
ing and defrauding Owen. But this décision of the Suprême Court 
of Minnesota runs clearly counter to repeated décisions of the Su- 
prême Court of the United States and of the other national courts, 
and may not prevail hère. Dowell v. Applegate, 152 U. S. 327, 
341, 344, 345, 14 Sup. Ct. 611, 38 L. Ed. 463; Eastern Building 
& Loan Ass'n v. Welling (C. C.) 116 Eed. 100, 105 ; In re Dutton's Es- 
tate, 208 Pa. 350, 57 Atl. 719, 720, 721. Owen was called upon in the 
suit against him to quiet title to set f orth any adverse claim, légal and 
équitable, which he had.; he could hâve pleaded and proved his çlaim 
of f raud in the first action, and under the rule in the fédéral courts he 
was estopped by the j udgment against him there f rom pleading it there- 
after. 

The only other citations which hâve any particular pertinency to the 
rnatters hère in issue are 23 Cyc. 1172, 1292, 1312. But the most per- 
tinent statement in Cyc. upon this subject is at 23 Cyc. 1173e, in thèse 
words : 

"A judgment Is not a bar to the further prosecutlon of claims or demands 
which, although set up In the action, were excluded by the court or withheld 
from the Jury, and therefore formed no part of the verdict or judgment, or 
which were wlthdrawn by plalntifC voluntarily before verdict, or on being 
required to elect betweeu two or more causes of action jolned in his déclara- 
tion, or which for any reason were not submltted to the couj^ or jury and 
not consldered or passed upon, provided always that the clalm wlthdrawn or 
withheld was a distinct and independent matter, legally détachable from the 
rest of plaintiffs case, and not an Inséparable part of It." 

This case f ails within the proviso of the statement. The grounds and 
reasons for the plaintiffs' cause of action were not différent causes of 
action from the plaintiffs' cause of action in their first suit, which it 
was optional for them to présent in that suit, or to withhold for subsé- 
quent suits, cis was the cause of action for damages in Kirven's Case ; 
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they were not distinct and indépendant matters, legally détachable from 
the plaintiffs' cause of action in the fiirst suit ; on the other hand, they 
inljered in that cause of action, were inséparable parts of it, and when 
the plaintiffs permitted it to be decided without presenting them in due 
time in their original or first amended complaint, and proving them, 
they were as completely defeated as were the reasons and grounds they 
pleaded in their first complaint. Dijtton v. Shaw, 35 Mich. 431; 
Thompson v. Myrick, 24 Minn. 4, 12, 14. 

Not only this, but the refusai of the trial court in the first suit to per- 
mit the filing of the second amended complaint, when it was tendered 
for the first time after its announcement of its décision of the case, was 
in itself an adjudication either that the grounds or reasons therein 
stated were barred by the lâches of the plaintiffs in failing to set them 
forth in either their original or first amended complaint, or that they 
were without légal merit. That décision was afiirmed by the Suprême 
Court of the state, and it constitutes as conclusive a bar to the plain- 
tiffs' relitigation of the claims set forth in the second amended com- 
plaint as the decree against them on évidence and trial would hâve 
made. If they had not pleaded thèse grounds at ail in the first suit, 
they would hâve been barred by their lâches in failing to plead them. 
They .are equally barred because they failed to plead them until so late 
a time that their lâches barred them from so doing. 

[4] After a full discussion of the questions heretofore considered, 
counsel for the plaintiffs contends that the plaintiff Byron was not 
bound by the decree in the first suit, so that the parties to the two suits 
are not the same. But that suit was commenced on December 9, 1910. 
On March 16, 1911, Byron made a written contract with Cowles, Jr., 
the plaintiff in that suit, to purchase the leased premises and to pay 
$25 per acre therefor if the leases thereon were void, but that if they 
were valid he should be discharged from the obligation to purchase, 
and he agreed that in the event that the lessors, the plaintiff, Cowles, 
Jr., and his guardian, were entitled to hâve the leases canceled, he 
would procure the record cancellation at his expense. From the day 
that Byron made that agreement he was a privy with Cowles, Jr., 
bound by every act of his in the suit, and by every order and decree in 
that case. He was a purchaser pendente lite. The record has been 
carefully searched, and there is no escape from the conclusion that the 
parties and their privies in that first suit are identical with the parties 
and their privies in the suit hère in' hand. 

Finally, it is contended that the judgment in the first suit is a nuUi- 
ty, because its effect is to maintain an aliénation of an Indian's allot- 
ment when that was forbidden by the acts of Congress. If we concède 
that such an effect bas been produced, the record of the first suit dem- 
onstrates the fact that it was the lâches of the plaintiffs in failing to 
plead and prove their whole cause of action in that. suit, which was the 
primary cause of that resuit, and also of the judgment in the state 
court; which they now claim accompHshes it. That judgment cannot be 
lawfuUy attacked collaterally hère, and, if it could be, the acts and 
lâches of the plaintiffs in the conduct of that suit would bar them from 
any relief thcref rom. 

The decree of the court below was right, and it is aflîrmed. 
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VINCENNES BEIDGE CO. v. BOARD OF COTJNTY COM'RS OF ATOKA 

COUNTÏ, OKL. 

(Circuit Court of Appeals, Eighth Circuit. Decemljer 3, 1917.) 

No. 4845. 

1. Courts ®=5366(8) — Fêdekal Courts— Authobitt of Décisions of State 

Courts. 

The national courts uniformly foUow the construction of the Constitu- 
tion and statutes of a state, announced by Its higliest judioial tribunal, 
in ail cases that Involve no question of gênerai or commercial law, and 
no question of rlght under the national Constitution or acts of Congress; 
and the character and limits of the powers and liabllities of the munic- 
ipal and quasi municipal corporations of a state are generally questions 
of state or local law. 

2. COUNTIBS <e=>150(l)^lNDEBTEDNEBS— CONSTITUTIONAL AND STATUTOBY 

Limitations. 

Const. Okl. art. 10, § 19, requlres every resolution and ordinance by a 
county levying a tax to specify distlnctly the purpose for which fhe tax 
Is levied, and déclares that no tax levled and coUected for one purpose 
shall fever be devoted to another one. Section 26 provides that no county 
shall be allowed to become indebted in any manner or for any purpose to 
an amount exceeding in any year the income and revenue provlded for 
such year without the assent of three-flfths of the voters thereof voting 
at an élection to be held for that purpose. Comp. Laws Okl. 1909, § 1683, 
provides that "it shall be unlavcful for the board of county commissioners 
to issue any certiflcate of indebtedness, • * * or to make any con- 
traets for or Incur any indebtedness against the county in excess of elghty 
per cent, of the tax levled for county expansés during the current year, 
nor shall any expenditures be made or indebtedness be contracted, to be 
pald out of any of the funds of sald county, in excess of elghty per cent, 
of the amount levied for said fund." Held that, under the décisions of 
the Suprême Court of the state that such constitutional provisions are 
not a grant of power to counties, but a limitation on the power of the 
Législature, section 1683 of the statutes, being within such limitation, is 
valld, and a board of county commissloners Is without authority to con- 
tract for an indebtedness in excess of 80 per cent, of the spécial fund 
applicable to Its payment. 

3. CouNTiKs ©=>223 — Indebtedness— Action Against County. 

In an action to enforce such a contract, illégal because its exécution 
is 'beyond the powers of the county commissloners, it Is Immaterial what 
use the county made of the fund. 

4. Ootjnties <®=>130 — Recoveby of Payment by County. 

Although contracts by a county for bridges were unenforceable, be- 
cause they created an indebtedness in excess of the current levy for the 
road and bridge fund, which was prohlbited by the state Constitution and 
statutes, payments made thereon in a subséquent year, after the bridges 
had been built and accepted, and f rom funds of another levy which could 
be legally used for the purpose, were not without considération, and can- 
not be reeovered by the county. 

5. Payment ^=>82(1)— Recoveby — Action— Natuke and Gbounds or Obliga- 

tion. 

An action to recover money paid voluntarily wlll lie only where equity 
and good conscience require the return of the money. 

6. Counties <S=111(2) — Powees—Contbacts Ultra Vikes. 

Under a constitutional provision, which prohibits county commisslon- 
ers from contracting an indebtedness in excess of the levy made for the 

®s»Foi other cases see same topic & KBY-NUMBER iu aU Key-Numbered Dlgesta & Indexes 
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fund applicable to its payment, the validity of such a coiitraet does not 
arise from want of corporate- po\ver in the county to make it, but frotn 
the f allure of the commissioners to, inake priot provision for Its payment^ 

7. COUNTIES <@=>130 — RECOVEBV of JPÀYMENTS— -INVALIDITY OF CONTKACT. 

Where a contract by a county of city is prohibited by law, so that the 
county or city cannot make It by any means at its conimand, and it bas 
paid money under such a contract, without recelvinis; any beneflt there- 
from, such money may be recovered back ; but, where the county or city 
bas the corporate power to make a çpntraet, the pbject of wliich Is legit- 
imate, but the contract is invalid because the officers fail to pursuè 
methods which are within theijc power and prescrlbed by law to render 
It valid, and the contract bas heen executed, the county or city, which 
retalns the benefl,t, capnotrecover money paid thereon. 

In Error to the District Court ofi the United States for the Efistern 
District of Gklahoma ; Ralph: E. Gampbell, Judge. 

Action at law by the Vincennes Bridge Company against the Board 
of County Commissioners ofAtoka County, Okl. From the judgment, 
plaintiff brings error. Modified. 

The Vincennes Bridge Company made and perfor^^ed tw» contracts with 
the board of commissioners of; Àtoka, cpunfy t^ build some bridges for it. 
One contract was made on Septetnber 2,8, IftOS, and the agreçd prioe oï the 
bridge was $14,830. .The other waaiBftde on June U, 1909, and the àgreed 
prlce was, $2,870.. The Bridge C<Mnp^nx performed tljue contraçts, the county 
accepted the, bridges, and, there:becan?e;4ué to the Bridge Coçipapy,according 
to the terms of; the contracts, $17^,00.' The county. ha.s pji^tjie. Bridge 
Company $9,968.56 and ,has ref used, tio , pay It any more ,Gn .Xhf\ ground.that 
the contracts wére illégal, because. ihéy werp attenipts to créà(ie In, tUe iSscal 
year commencing July 1, 1Q08, and ending Jul^ 31,' 1909, withput the assent 
of three-flfths of the yoters of tUe cpunty, an indebtedness to. an a,ipount In 
excess oî the Income and revenue pfoyided fçir that year in violation of sec- 
tions 19 and 26 ()f article .10 of'.thei Constitution of Oklahoma. ; Section 19 
requires eVery resolution and ordinançe. passed. by any county levying a; tax 
to specify distinctly the, purpose| for, 'which sald tax is leyiecî, and déclares 
that no tax levled and CoUected for.iÇ^ne purpose shall ever t)e devoted to an- 
other one. Section 26 provider that ^o county "shall be allovyed to bepome In- 
debted, in ariy manner,,fQr any purpgse, to an amount exceedlng, ip, any year, 
the income and revenue proyided ifor such year, without the fissent of three- 
iifths bf thè voters thereof, vdtlng at an élection, to be held for that purpose." 
Revised Laws of Oklahoma 1910, P: clvjii, cllx. Section 1683, Compiled Laws 
of Oklahoma 1909, which was Irf tOrCé when thèse contracts were made, p'ro- 
vldes thàt "It shall be unlkwful for' the board of county commissioners to 
issue any Certiflcate Of indebtedriess, * ,* * pr to'makè any contracts for, 
or incur any indebtedness against the county In exCess of eighty per cent, 
of the tax levied for courity éxpen'ses dûring thé current year nor shall àn^ 
expendltures be made or indebtedness be contracted, to be paid out of any 
of the funds of sald couiity, in excess of eighty per cent, of the amount levled 
for sald ftind. If any such certiflcate of indebtedness be Issued, or any in- 
debtedness be incurred or contracted in excess of eighty per cent, of the tax 
levled for that purpose for that year, such certiflcate, contract or debt, shall 
not be a charge ai^lnst the county, but inay be coUected, by civil action, trom 
the board of county commissioners, or either of them, or their bondsïàen." 
On September 28, 1908» before the contract of that date was made, the board 
of county commissioners made a levy of 1.7 mills on the dollar of • the as- 
sessed value of the property of the county for roads and bridges which. If 
coUected, would bave ralsed $6*892.80, and made other levies for speeifled 
purposes which, together with the levy .for roads and bridges would. If eol- 
lected, hâve ralsed $34,464, to "defray," as, the levy resolution reclted, "the 
expenses of the year 1908 ending July 1, 1909, also to pay the déficit of the 
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■fiscal year ending July, 1908." The court below held that under sections 19 
and 26 of the Constitution the two contracts were beyond the powers of the 
board of county commlssloners in so far as they exceeded tn amount the 
$6,892.80 levled for roads and bridges in September, 1908, and rendered a 
jadgment against the Bridge Company for $3,015.70, the différence between 
the $6,892.80 levled for roads and bridges and the $9,908.00 paid to the Bridge 
Company by the county. The Bridge Company questions thls resuit by Its 
writ of error. 

William T. Hutchings, of Muskogee, 0kl., for plaintiflf in error. 
Baxter Taylor and Ira J. Banta, both of Atoka, 0kl., for défendant 
in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
The national courts uniformly follow the construction of the Constitu- 
tion and statutes of a state announced by its highest judicial tribunal 
in ail cases that involve no question of gênerai or commercial law and 
no question of right under the national Constitution or the acts of Con- 
gress. The character and limits of the powers and liabilities of the 
municipal and quasi municipal corporations of a state are generally 
questions of state or local law. Claiborne County v. Brooks, 111 U. 
S. 400, 410, 4 Sup. Ct. 489, 28 L. Ed. 470; Détroit v. Osborne, 135 U. 
S. 492, 499, 10 Sup. Ct. 1012, 34 L. Ed. 260; Madden v. Lancaster 
County, 65 Fed. 188, 192, 12 C. C. A. 566, 570; Blaylock v. Incorpor- 
ated Town of Muskogee, 117 Fed. 125, 126, 54 C. C. A. 639, 640. 

[2] Counsel for the Bridge Company assert that under a correct 
construction of sections 19 and 26 of the Constitution of Oklahoma the 
entire income and revenue provided for the year 1908-1909 by the levy 
of September 1908, to wit, $34,464, was the measure of the indebted- 
ness the county might contract under thèse sections, and that, as the 
aggregate amount of the two contracts f ell within that lirait, the court 
below erred in holding them void on the ground that their amount ex- 
ceeded the $6,892.80 levied for road and bridge purposes, and he cites 
thèse décisions of the Suprême Court of Oklahoma, which he argues 
sustain this contention : Buxton & Skinner Stationery Co. v. Bd. of 
Com'rs (Okl.) 155 Pac. 215; Bd. of Com'rs v. Smartt (Okl.) 158 Pac. 
601, h. R. A. 1916F, 892; In re Town of Afton, 43 Okl. 720, 144 Pac. 
184, L. R. A. 1915D, 978; O'Neil Engineering Co. v. Incorporated 
Town of Ryan, 32 Okl. 738, 124 Pac, 19; Campbell v. State, 23 Okl. 
109, 99 Pac. 778. AU thèse cases hâve been carefully examined. But 
in Kerr, County Clerk, v. State ex rel. Wimbish, 33 Okl. 110, 112, 114, 
115, 124 Pac. 284, a pétition for mandamus upon the county clerk to 
issue warrants on certain claims was presented. He answered that 
thèse claims were in excess of 80 per cent, of the levy for that year for 
the spécifie fund applicable to their payment, and hence violative of 
section 1683 of the statutes of Oklahoma. Sections 26 and 19 of the 
Constitution of Oklahoma were in force when thèse claims accrued and 
when this pétition was presented, the petitioner replied that section 
1683 was void because it was in conflict with section 26 of the Consti- 
tution, which fixed the limit of indebtedness at the entire income and 
revenue levied and provided for the year for ail funds and therefore 
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was not brought over to the state by ,the enabling act.^ But the Suprene 
Court, speaking of the provision of section 26, said: 

"It is dlfflcUlt to makè olearer the force ànd meaning of the language ùsed 
by any degreé of r'éflnemerit, or discussion. It is the conteritioii of counsel for 
relator, however, that this jportlon of this section of the Constitution Is a 
grant of power to the municipal subdivisions of the state to become indebtéd 
to the amoùnt of thé incOme and revenue provided fot the year, and, that 
being a grant of power, the act of the territorial législature under considéra- 
tion, llniltlng as it does the amount of indebtedness whlçh.çould lawfully be 
Incurred, must f ail. We cannot so read this language. * • * To our 
minds the simplest and most obvious Interprétation of this sectioh of the Con- 
stitution is to say that it is hère intended to place a limitation upon the au- 
thority of the Législature and other agencles of the state of allowing any of 
the subdivisions nientiOned to croate; assume, or tncur in any manner or for 
any purpose any indebtedness in excess of the limitation therein flxed." 

And the court proceeded to hold that section 26 did not r.estrict the 
power of the Législature to fix a lower Hmit of indebtedness than that 
specified in that section. In Haskins & Sells v. Oklahoma City* ,36 
0kl. 57, 66, 126 Pac. 204, 208, the Suprême Court of Oklahoma,. speak- 
ing of this décision, said: 

"In Kerr, County Clerk, v. State ex rel. Wimbish, County Atty., 33 Olcl. 
110, 124 Pac. 284, in an opinion by Justice Dunn, this court held that the act 
of 1885, flxing the Indebtedness which counties may incur at 80 per cent, of 
the tax levy, is not répugnant to section 26, art. 10, of the Constitution (sec- 
tion 291, Williams' Ann. Const. Okla.), flxing the maximum limlt at a higher 
rate. Tlie question presented in the case supra, was whether the limitation 
flxed by the Constitution was a grant of power which the Législature could 
not prevent counties or subdivisions of the state f rom reachlng, or whether 
it was merely a maximum limlt wlthin which the Législature might fix a low- 
er maximum, but could not prescribe a lirait beyond or in excess of that flxed 
by the Constitution. The court held it to be a limitation upon the authorlty 
of the Législature to allow counties or other subdivisions of the state to be- 
come indebtéd beyond the limit therein prescribed and not a limitation upon 
Its authority to flx a limit wlthin the maximum prescribed by the Constitu- 
tion, mis holding Is In thorough accord with our views on the question 
presented." 

In the case of In re Town of Afton, 43 0kl. 720, 144 Pac. 184, L. R. 
A. 191 5D, 978, the Suprême Court of Oklahoma held that an indebted- 
ness incurred in excess of the entire income and revenue provided for 
the year was violative of section 26 and therefore unenforceable. If 
thèse three décisions do not indicate with sufficient certainty the opin- 
ion of the Suprême Court of Oklahoma upon the question whether 
sections 26 and 19 of the Constitution fix a limit of indebtedness at the 
total income and revenue provided for the year, it is not so indicated, 
for none of its other décisions expressly décide that question, or corne 
so near it as the three which bave been last referred to. In this state 
of the case the opinion of the majority of the court, in which the writer 
is unable to concur, is that sections 26 and 19 limit such indebtedness 
to the amount of the levy for the spécial fund applicable to the pay- 
ment of the spécifie debt in question. 

However that may be, the Suprême Court of Oklahoma bas direct- 
ly decided that under a statute substantially identical with section 
1683, which expressly prohibits the board of commissioners from 
making any expenditures or contracting any indebtedness to be paid 
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out of the.funds of the county in exçess of 80 per cent, of the amounl 
levied for the spécifie , fund, ùnless a greater amount has been col- 
lected, a contract for an indebtedness in excess of 80 per cent, pf the 
spécial fund, appHcable to its paynient, is beyond thç powers of the 
board of commissioners of the county and unenforceàble (Haskins & 
Sells V. Oklahoma City, 36 0kl. 57,. 59, 60, 71, 72, 126 Pac. 204), and 
the conclusion is that the Bridge Company could not maintain its ac- 
tion on the contracts for the balance due to it according to their terms 
in view of this décision. 

[3] The second objection to the judgment is that it was necessary 
for the county to show that at the time this suit was brought ail of the 
incpme and revenue for the fiscal year in which thèse contracts were 
made had been expended ; or appropriated to other proper objects and 
that it failed to do so. But if the contracts were unenforceàble Le- 
cause their exécution was beyond tlie powers of the board of cou^ity 
commissioners when they were made, the condition of the income 
and revenue for the fiscal year 1908-1909, and its relation to the ex- 
penditures and applications thereof prior to and at the time of the 
commencement of the suit, were immaterial. It was the aggregate 
amount of the levy for roads and bridges for the fiscal year 1908-1909, 
and the amount of cash and other assets available to pay the debts 
created in that year by thèse contracts, at the respective timés when 
those debts were incurred and the contracts were made, respectively, 
that détermine whether or not the contracts were légal. Haskins & 
Sells v. Oklahoma City, 36 0kl. 57, 71, 126 Pac. 204; Huddleston v. 
Bd. of Com'rs, 8 0kl. 614, 58 Pac. 749; O'Neil Engineering Co. v. 
Incorporated Town of Ryan, 32 0kl. 738, 124 Pac. 19; Buxton & 
Skinner Stationery Co. v. Bd. of Com'rs (0kl) 155 Pac. 215. And 
there was sufficient évidence before the court below that neither on 
September 28, 1908, when the first contract was made, was there such 
an aggregate amount available to pay the debt created thereby, nor 
on June 11, 1909, when the second contract was made, was there an 
aggregate amount available sufficient to discharge the debt created by 
that agreement. Oklahoma became a state of the Union on Ndvember 
16, 1907, and the county then had no îiinds or levy to be expended for 
roads and bridges during the remainder of that year. The parties to 
this action stipulated that in April, 1.908, the county borrowed from 
the State $24,000, that $5,000 of this sum was appropriated for roads 
and bridges for the fiscal year ending June 30, 1908, that this sum 
was expended before the beginning of the year 1908-1909, and that 
the board, in making its levy of September 28, 1908, recited and de- 
clared that this levy was made to dèfray the expenses of the year 
1908, ending July 1, 1909, and also to pay the déficit of the fiscal year 
ending July, 1908. This stipiilation sufliciently indicates the absence 
of sufficient funds available for the road and bridge fund during the 
fiscal years 1908 and 1909 to discharge the contracts^ 

[4] The third complaint of the judgment is that the court below 

permitted the county to recover of the Bridge Company the difiference 

between the $6,892.80 levied by the board in September, 1908, and 

the $9,908.50, which the county paid to the city for the bridges which, 

248 F.— 7 
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according to the terms bf thé coritracts', were wortll $17,500. It was 
indispensable to'the riiâinténance'bf thë cpUnty's claim to recover this 
différence, $3,015.70, that it sho'uld 'estâblish, by a fàir prépondérance 
of the évidence, the fact that at thê tiftie this $3,015.70, which it seeks 
to recover back, was paid, there waS, as it alleged, "no contract or 
considération for its payment to the Bridge Company," and it has 
failed to make that proof. There was, as has been stated, évidence 
sufficient to Warrant the findîng that oh September 28, 1909, the levy 
of $6,892.80 was the only amouqtthen provided to pay for the bridges. 
But this $3,015.70 was not paid biy the county Until after the bridge 
specified in the first contract for which the county was, according to 
the contract, to pay $14,830 wàs complèted. The contract of Sep- 
tember 28, 1908, was that this bridge should be finished by April 1, 
1909. It was built by the Bridge Company and accepted by the coun- 
ty. On April 7, 1909^, the county issùedto the Bridge Company its 
warrant for $4,000, on Qctober 19!, 1909, it issued its warrant to the 
Bridge Company for $3,908.50 and on September 7, 1910, it issued 
its warrant to the Bridge Company for $2,000, arid thèse warrants, ag- 
gregating $9,908.50 and $212.50 interest, were paid by the county 
prior tp September 29, 1913. Now, .while thé limit of indebtedness 
which the board couldincur in Septérnber, 1908, without another levy, 
was $6,982.80, yet when the warrant for $3,908.50 was issiied the levy 
for roads and bridges for the yeâr 1909-1910 Was available to pay 
that warrant, and when the warrant for $2,0(X) was issued the levy 
for 1910-1911 was available to pay that warrant. Moreover, any 
unappropriated cash in the treasùry and any balance in the spécial 
ftmds remaining after cla:ims justly chargéable thereto, were also 
available for that purpose. Section 1682, Conipîled Laws of Okla- 
homa 1909. 

Conceding that the contract of September, 1908, was illégal à nd 
that the county was not indebted tinder it, nevertheless the board of 
commissioners had the right and the power to make the necessary 
levies in September, 1909, and September, 1910, to buy of the Bridge 
Company and to pay it for thiç bridge, which the county had pro- 
cured from it, had accepted, and was Using. Thèse county warrants 
are prima facie évidence that they werè lawfully issued for the dis- 
charge of vaUd claims, and in the face bf thé stipulation that they 
were issued and paid the burden was upon the county to prove that 
they weré not issued for such a claim, or that at the time of their is- 
sue or payment there were no taxes levied, cash, or other available as- 
sets applicable to their payment. Johnson v. County Com'rs, 7 Okl. 
686, 689, 691, 56 Pac. 701. The county failed to carry this burden, 
and is not entitled to recover back this $3,015.70 for that reason. 
There are, hoAvever, broader arid more compelling reasons why it may 
not hâve this rècovery. 

[5] The county set up in its answer a claim to recover the entire 
$9,908.50 it had paid for the bridges, "for the reason that there was 
no contract or considération of àny nature" therefor. The court 
below concluded that, inasmUch as there was a levy of $6,892.80 and 
the county could hâve incurred a valid debt for that amount for 
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the bridges, and as the bridges it had obtained were worth $17,500, 
it was unjust and inéquitable to permit it to recover back this $6,892.80. 
The county bas sued out no writ of error, and this conclusion stands 
unchallenged. Is it not also unjust^ and inéquitable to permit it to 
recover the balance of the $9,908.50, it paid for the bridges? If it does 
not pay back this $3,015.70, the Bridge Conipany will hâve lost and 
the county will hâve gained $7,591.50, the différence between $17,-r 
500 and $9,908.50, by this transaction. What justice or equity is there 
in increasing the county's gain and the Bridge Company's loss by 
$3,015.70 more? In Cary v. Curtis, 44 U. S. (3 How.) 235, 246 (11 
L. Ed. 576), the Suprême Court said: 

"The action ol assumpslt for money had and received, it is said by Lord 
Mansfleld, Burr, 1012, Moses v. Macfarleu, will lie in gênerai whenever 
the défendant has received money whiçh is the property of the plalntifC, and 
which the défendant is obliged by the tles of natural Justice and equity 
to refund. And by Buller, Justice, in Stratton v. Rastall, 2 T. R. 370, 'that 
this action has been of late years extended on the piinciple of its being con- 
sidered like a bill in equity. And therefore, In order to recover money in 
this form of action the party must show that he has equity and conscience 
on his side, and could recover in a court of equity.' '* 

In Bradley Lumber Co. v. Bradley County Bank, 206 Fed. 41, 
45, 124 C. C. A. 175, 179, Judge Smith, delivering the opinion of this 
court, said : ' 

"This was an action which at common law would hâve been assumpsit 
for money had and received. While this was an action at law, It'was basèd 
upon the broad equities of the plalntlff. Such an action would lie if the de- 
fendants had received money, the property of the plaintlff, under suçh Cir- 
cumstances as to be obliged by natural justice, good conscience, right, and 
equity to refund. • * * In guch cases, if the défendant may in good 
conscience retain the money in his hands, there can be no recovery. Bari- 
V. Craig, 2 Dali. 151, 1 U Ed. 327; Morris v. Tarin, 1 Dali. 147, 1 L. Ed. 76.*' 

In the last case the court said: ■.■■.' 

"This is à libéral kind of action, and will lie in ail cases where by the 
ties of natural justice aud equity the défendant aught to refund the money 
paid to him; but where the party uiight with a good conscience recel ve. the 
money, aud there was no deeeit or unfair practlce in obtaining it, although 
it was mouey which the party could not recover by law, this action has never 
been so far extended as to cnable the party who paid the money voluntarily, 
to recover it back again. The case of Lowrey v. Bourdieu, in Doug. 452, 
and that of Farmer v. Arundel, In 2 W. Black. 825, are fuU to this point." 

In Barr v. Craig, 2 Dali. 151, 153 (1 L. Ed. 327), Mr. Justice Brad- 
f ord said : 

"This is an équitable action ; the défendant, under the gênerai issue, may 
go into ail the equity ot the case ; and unless it appears that he cannot in 
conscience and equity retain the money, unless, ex asquo et bono, he is bound 
to refund it, the verdict must be for him." 

Hère is the principle which ought to détermine this case. While 
the Bridge Company could not hâve recovered this $3,015.70 by an 
action at law because the county failed to comply with the provisions 
of the statute as to the method of making the contract, yet, since the 
county has paid it, it cannot recover it back because it has received. 
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accepted, and is usiiig, and has never tendered or offer to return, the 
bridges, worth $17,503, built by the Bridge Company, and has paid it 
only $9,908.50, therefore, in justice, eqûity, and good conscience, the 
Bridge Company may keep the $3,015.70, because it would be inéquita- 
ble and unjust to take this money frdm it and give it to the county, and 
thereby increase the gain of the latter and the loss of the former by 
that amount. The county in this case is in the same sitiuation as one 
who has paid his debt after it was barred by the statute of limita- 
tions. Having paid his money in discharge of an unenforceable moral 
obligation, the courts may not aid him to recovér it. The county 's 
cause of action is in reality an équitable action, an action for money 
had and received, whether stated in an action at law or in a suit in 
equity, and it is governed by the rules and principles of equity, which 
hâve been cited ànd which forbid itS maintenance. 

Counsel argue, however, that both parties in this action, violated 
the law and made an illégal contract. If so, when an illégal agree- 
ment has been made and both parties are equally at fault, neither a 
court of equity nor a court of law will grant relief to either. But 
thèse parties were not equally at fault. The prohibition of the law 
which made the contracts unenforceable was against the county, not 
against the Bridge Company. It declared that it should be unlawful 
for the county to incur any debt in excess of the lëvy it made for 
the spécial fund and its other assets available to pay it, and while the 
Bridge Company was chargeable with notice of the county's disregard 
of the law the primary duty to obey it, and to make a lawful levy and 
a lawful contract, was upon the county, and it was the main wrong- 
doer. Louisiana v. Wood, 102 U. S. 294, 298, 26 L. Ed. 153 ; Park- 
ersburg v. Brown, 106 U. S. 487, 503, 1 Sup. Ct. 442, 27 L. Ed. 238. 
Having violated the law, secured, accepted, and kept the bridges, and 
paid less than two-thirds of their value, it appeals to the conscience of 
the chancellor to pay back $3,015.70 and inflict still greater loss upon 
the Bridge Company. But "he who has donc inequity cannot hâve 
equity," and "he who comes into a court of equity must come with 
clean hands." 

Again: 

"A court of equity can aet only on the conscience of a party; if he has 
done nothlng that taints it, no demand can attach upon It, so as to give any 
jurlsdlction." Boone v. Chiles, 10, Pet. 177, 210 (9 L. Ed. 388). 

If this $3,015.70 was received by the Bridge Company, it undoubt- 
edly supposed, as did the county, that the contracts were valid. It 
had built the bridges worth $17,500, and they had been accepted by 
the county. In considération of those bridges, which the county stiîl 
has, it paid the Bridge Company $3,015.70 in part payment for them, 
and the Bridge Company received it. There is certainly nothing in 
this transaction to taint the conscience of the Bridge Company, noth- 
ing unjust or inéquitable in its acts, and there is no equity, but much 
inequity, in the claim of the county to recover back this payment. 

[6] Counsel for the county argue, however, that it may recover 
back this $3,015.70, because the contracts were beyond the powers of 
the board and in violation of the prohibition of the création of a debt 



VINCENNES BRIDGE CO. V. BOARD OF COUNTY COM'KS 101 

or the making of a contract in excess of the levy for roads and bridges 
and the other assets of the county applicable to the payment of such 
debts ; and they cite City of Geneseo v. Cas Co., 55 Kan. 358, 40 Pac. 
655 ; People v. Fields, 58 N. Y. 491 ; Kint v. Dithridge, etc., Cut Glass 
Co., 5 0. C. D. 107 ; Sait Creek Township v. King Iron Bridge & 
Mfg. Co., 51 Kan. 520, 33 Pac. 303; Griffin v. City of Shakopee, 53 
Minn. 528, 55 N. W. 738; Chaska v. Hedman, 53 Minn. 525, 55 N. 
W. 737. But the case in hand differs f rom those cases and others of 
like character, in that the contracts in this case were not beyond the 
powers of the corporation, but were within its powers, and their in- 
validity was due to the neglect of the board to make such prior pro- 
vision as it could hâve made for their payment; the contracts were 
not violative of public policy; they were not malum in se, but the 
mère way in which the board made them was forbidden ; the county 
bas received and keeps the considération, the bridges, worth more 
than 150 per cent, of the $9,908.50 it has paid; by its failure to chal- 
lenge by writ of error the judgment of the court that it cannot re- 
cover back the $6,892.80 it concèdes the inequity of its claim to recover 
that amount, and its claim to recover the $3,015.70 is not less in- 
équitable; it paid this $3,015.70 to the Bridge Company after the 
bridges were built and accepted; and it does not return or oflfer to 
return the bridges. 

There is no such case among the authorities cited for the county, 
nor has any such case been found, where a like recovery has been per- 
mitted in the face of equities so compelling in favor of the défendant. 
In the first case cited for the county (City of Geneseo v. Gas Co., 55 
Kan. 358, 40 Pac. 655) the city recovered the proceeds of its bonds 
issued to discharge its contract to become a stockholder in a mining 
corporation, a contract that was beyond its corporate power, and, 
because it could not be a stockholder, and had therefore received no 
considération for its bonds it was permitted to recover back the money 
it paid for them. In the Fields Case the recovery was granted because 
the city received no considération whatever for moneys to the amount 
of about $500,000, which it paid out to those who had no légal or 
équitable claim against it. People v. Fields, 58 N. Y. 491, 499, 501, 
503. In the cases of Shakopee and Chaska those cities recovered 
because they had paid their money upon contracts beyond their cor- 
porate power, contracts to pay manufacturing companies moneys in 
order to bring their plants and business from other places to those 
cities and there to operate them. Chief Justice Gilfillan said : 

"It Is conceded that the contract was invalid ; that it was beyond the 
Ijower of the corporation, and, a fortiori, of any otiicer of the corporation, 
to make such a contract. * * * It had no authority to make it; no one 
of its offlcers, nor ail of them togetlior, had authority to make it. The case 
stands in law as it would, had some person, not connected witli the city gov- 
ernmeut, taken the money from its treasury, and paid it to défendants." 

But he added, and hère is the controUing différence between thèse 
cases and those of like character and the one in hand : 

"It may be différent in a case where the payment is for a legitimate pur- 
pose, within tlie power conferred on the municipal corporation, and is made 
by an ofHcer, or upon the direction of an ofûcer, who has authority to de- 
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termine whether some condition précèdent to the authority of the paylug 
offlcer to pay has been compUed with." 

The payments to the Bridge Company were made by the treasurer 
of the county on county warrants issued and delivered to it after the 
bridges were built and accepted by the county. They were made for 
the building of bridges, for a legitimate purpose to accompHsh which 
the county had plenary corporate power. 

[7] Where a contract is beyond the powers of a corporation, so that 
it cannot make it by any means at its command, where it is malum 
in se, and where it is prohibited by law under a penalty which renders 
its making a pénal offense, a county or city which has paid money 
under it without receiving any benefit therefrom may recover that 
money back. But where a county or city bas the corporate power 
to make a contract, the objéct of which is legitimate, but the contract 
is invalid, so that it cannot be legally enforced, bCcause the officers of 
the county, who had the power by pursuing the methods prescribed 
by law to accomplish the object of the contract, fail to pursue those 
methods, and for that reason the contract is invalid, and it has been 
executed, the county or city has accepted and holds the benefit of its 
exécution, and has paid therefor in part, it may not, while it retains 
that benefit, recover back tbe money it has paid. San Francisco Gas 
Co. V. City of San Francisco, 9 Cal. 453, 469, 470; Pimentai v. City 
of San Francisco, 21 Cal. 352, 361, 362, 363, 366; Brown v. City of 
Atchisoh, 39 Kan. 37, 46, 54, 17' Pac. 465, 7 Am. St. Rep. 515; Par- 
kèrsburg v. Brown, 106 U. S. 487, 500, 501, 503, 1 Sup. Ct. 442, 27 
Iv. Ed. 238; Chapman V. County of Douglas, 107 U. S. 348, 355, 356, 
357, 2 gup. Ct. 62, 27 I.. Ed. 378; Hitchcock v. Galveston, 96 U, S. 
341, 350, 351, 24 L. Ed. 659; Louisiana v. Wood, 102 U. S. 294, 298, 
26 Iv. Ed. 153; Logan County National Bank v. Townsend, 139 U. 
S. 67, 68, 74, 11 Sup. Ct. 496, 35 L. Ed. 107; Aldrich v. Chemical 
National Bank, 176 U. S. 618, 628-629, 20 Sup. Ct. 498, 44 Iv. Ed. 
611; Geer v. School District No. U, 111 Fed. 682, 684, 685, 686, 
690, 49 C. C. A. 539; Fernald v. Tbwn of Gilman (C. C.) 123 Fed. 
797, 800; Illinois Trust & Sav. Bànk v. City of Arkansas City, 76 
Fed. 271, 293, 22 C. C. A. 171, 34 L. R. A. 518; California-Oregon 
Power Co. v. City of Medford (D. C.) 226 Fed. 957, 961, 962: Chel- 
sea Savings Bank v. City of Ironwood, 130 Fed. 410, 411, 66 C. C. A. 
230; Bangor Savings Bàiik v. City of Stillwater (C. C.) 49 Fed. 721. 

In Railway Co. v. McCarthy, 96 U. S. 258, 267 (24 L. Ed. 693) the 
Suprême Court said: 

"The doctrine of ultra vires, when Invoked for or agalnst a corporation, 
should not be allowed to prevall where it would defeat the ends of justice 
or work a légal wror.g." 

In Central Transportation Co. v. Pullman's Palace Car Co., 139 
U. S. 24, 60, 11 Sup. Ct. 478, 488 (35 L. Ed. 55) the Suprême Court 
said: 

"A contract ultra vires being unlawful and void, not because it Is in it- 
self Immoral, but because the corporation, by the law of its création, is in- 
capable of making it, the courts, while refusing to maintain any action up- 
on the unlawful contract, hâve alvvays striven to do justice betweea the 
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parties, so far as could be done consistently with adhérence to law, by per- 
mitting property or money, parted with on the falth of the unlawful con- 
tract, to be recovered back, or compensation to be made for it." 

The construction of the bridges described in the contracts was with- 
in the corporate power of the county. The board of commissioners 
had the power to purchase or contract for thèse bridges (section 1671, 
Revised Statutes of Oklahoma 1909), to levy taxes to pay for them, 
but in making its contracts it was forbidden to make a contract at 
any given time in excess of the levy for roads and bridges plus the 
other assets of the county available for its discharge. It is conceded 
that the board had the power to make the levy of $6,892.80 for the 
fiscal year 1908-1909 and to apply it to the payment of the bridges. 
By dividing the work of constructing the bridges into three parts, iim- 
iting its first contract to one-third of the bridges in value, making a 
like levy and contract in each of the fiscal years 1909-1910 and 1910- 
1911, it could hâve lawfully contracted for or purchased the bridges 
without the vote of the electors. It might hâve ref rained f rom con- 
tracting debts chargeable to other funds to such an extent that there 
would, at the end of the fiscal year 1908-1909, hâve been a surplus 
from those funds sufiîcient to discharge the contracts it made. Prob- 
ably it could hâve borrowed money, as it did in the preceding year, 
and hâve applied that money to discharge the contract. So it is that 
this is a case in which without a vote of the electors the board could 
hâve lawfully obtained the bridges for the county and bave law- 
fully bound it to pay for them, and the only reason why its contract 
for them is unenforceable is that it did not comply with the laws made 
for its government which it was its duty to observe. 

In San Francisco Gas Co. v. City of San Francisco, 9 Cal, 453, 470, 
the city defended an action for $18,188 for gas fumished to it on the 
ground that no obligation or liability of the city could be created with- 
out the passage of a proper ordinance, and no such ordinance had 
been passed. Justice Field, afterwards Mr. Justice Field of the 
Suprême Court, said : 

"The obligation to do justice rests equally upon it as upon an indlvldual. 
It cannot avail itself of the property or labor of a party, and screen itself 
from responsibillty under the plca that it never passed an ordinance on the 
subject" 

And he affirmed a judgment against the city. If the city had paid 
to the gas company a part of the $18,188, and had then brought a 
suit for money had and received, its cause would hâve been on ail 
fours with the claim in hand, and there is no doubt what its fate would 
hâve been. 

In Pimentai v. City of San Francisco, 21 Cal. 352, 361, 362, 363, 
366, the passage of an ordinance was indispensable under the city 
charter to empower the mayor and joint committee on légal claims 
to sell certain parcels of real estate of the city at public auction. The 
mayor and committee, however, sold the lots to various holders, who 
paid the purchase priées therefor to them, and they paid them into the 
city treasury, and the city gave conveyances of the respective parcels. 
Thèse conveyances were void and gave no title, and the bidders 
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brought actions against the city to recover back their money or its 
équivalent. The city defended on the ground that the entire transac- 
tion was illégal and void, that the committee was not authorized to 
make the sale, or to receive the money, or to pay it over to the city, 
and therefore the city was under no obligation to return it. Chief 
Justice Field said : 

"The city Is not exempted from the cominon obligation to do Justice, which 
blnds Indivlduals, Sueh obligation rests upon ail persons, whether . natural 
or artifleial. If the city obtain tlie money of another by mistake, or with- 
out authority of law, it is her diity to refund it, from tliis gênerai obliga- 
tion. If she obtain other propetty, which does not belong to her, it is her 
diity to restore it, or, if used, to render an équivalent therefor, from the 
Uke obligation. Argent! v; San Francisco, 16 Cal. 282. The légal liability 
springs from the moral duty to niake restitution. And we do not appre- 
ciate the morallty which dénies in such cases any rights to the individual 
\yhose money or other property hàs been thua approprlated. The law coun- 
tenances no such wretched ethics ; its comniand always is to do justice." 

In Parkersburg v. Brown, 106 U. S. 487, 500, 501, 503, 1 Sup. Ct. 
442, 455 (27 h. Ed. 238), the city under a void law and against public 
policy issued and loaned its bonds te M. to the amount of $20,000 
to aid him in carrying on a manuf acturing business, and he mortgaged 
his real and personal property to secure the payment to the city of 
the interest and principal of the bonds, and the city sold thç bonds to 
A. and B. The court held the bonds void, and thereupon the bond- 
holders brought a suit in equity to recover the mortgaged property 
which the city had taken over after the mortgagor failed to pay the 
interest on the bonds, and the court granted the relief sought and said : 

"The property was transferred under a contract which was merely maluni 
prohibitum, and where the city was the principal otfender. In such a case 
the party receivlng inay be made to refund to the person from whom it has 
received property for the unauthorized purpose, the value of that which it 
has actually received." 

In Chapman v. County of Douglas, 107 U. S. 348, 355, 356, 357, 2 
Sup. Ct. 62, 69 (27 h. Éd. 378) the authority of the county commis- 
sioners to purchase a poor farm was limited to a purchase at such a 
price, payable in such installments as could be discharged by a tax of 
1 per cent, per annum. They contracted for and obtained a deed for 
such a farm upon the payment by the county of $2,000 cash and its 
agreement to pay $6,000 in four equal annual payments, evideneed by 
its promissory notes and secured by its mortgage on the poor farm. 
The $2,000 was paid ; the county delivered its note and mortgage and 
took possession of the property. The amounts and times of payment 
were such that they could not be met by an annual tax of 1 per cent., 
and the contract, the notes and mortgage, were held illégal and void. 
Thereupon Chapman, the représentative of the owners of the notes 
and mortgage, brought his suit to recover the land. The city defended 
on the ground that as the entire transaction was illégal and the parties 
could not be put in statu quo the court should grant no relief. But 
the Suprême Court held that as the board had the power to buy the 
farm, and the contract, notes, and mortgage were void because the 
board contracted to buy it and to pay for it by instruments, the note 
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and mortgage, and at times that they could not lawfully agrée to pay 
for it, to wit, prior to the times when the 1 per cent, annual tax cou'id 
be raised to meet the indebtedness, the plaintiff was entitled to recover 
the f arm on équitable terms, and said of the contract : 

"It was not illégal in the sensé of being prohibited as an offense; the 
power in that form was simply withheld. The policy of the law extends 
no further than merely to defeat what it does not permit, and imposes upon 
the parties no penalty. It thus falls within the rule, as stated by Mr. Pol- 
lock, in his Principles of Contract, 264: 'When no penalty is imposed, and 
the intention of the Ivegislature appears to be simply that the agreement is 
not to be enforced, then nelther the agreement Itself nor the performance 
of it is to be treated as unlavvful for any other purpose.' " 

In Geer v. School District No. 11, 111 Fed. 682, 684, 685, 687, 692, 
49 C. C. A. 539, 541, 542, 544, 549, the statutes prohibited the création 
of any debt by a school district by a loan in any form unless approved 
by a majority of its qualified taxpayers, and also forbade the création 
of an aggregate bonded indebtedness in excess of 3% per cent, of the 
assessed value of the property in the district. The qualified taxpayers 
voted to issue bonds to build the schoolhouse. The school district is- 
sued and sold the bonds and used the proceeds to construct a school- 
house, which it retained and held. The bonds made the bonded in- 
debtedness more than 31/2 per cent, of the assessed valuation of the 
property of the district, and when the bondholder sued upon them this 
court denied him any recovery, and held that the bonds were illégal 
and void. He then sued the district to recover the money he paid to 
it for the bonds and recovered. 

Because the city failed to prove that at the time the $3,015.70 was 
paid to the Bridge Company in satisfaction of the warrants it had 
issued the payment was illégal ; because the county was under a moral 
obligation to pay the $3,015.70, although that obHgation could not be 
enforced at law, and where one pays money in satisfaction of an un- 
enforceable moral obligation like a just debt barred by the statute of 
limitations, he cannot maintain a suit to recover the money back; be- 
cause the city's cause of action is for money had and received, which 
in good conscience, justice, and equity the Bridge Company ought to 
return, and in good conscience, justice, and equity the Bridge Company 
may retain the money, and the city ought not to recover it; and 
because the contracts for the bridges were within the corporate powers 
of the county, were not against public policy or malum in se, or for- 
bidden under any penalty, the board of commissioners had the au- 
thority by proceeding in a manner prescribed by the statute to pur- 
chase and secure for the county the bridges it has received and re- 
tained without a vote of the electors, the contracts are unenforceable 
only because the board did not proceed in the manner prescribed by 
the statute, but in another way ; the county has received, accepted, and 
retains the full benefit of the Bridge Company's complète performance 
of the contracts- — -for thèse reasons the county is not entitled to re- 
cover the $3,015.70 it has paid to the Bridge Company in part payment 
for the bridges, and the judgment below must be modified in accord- 
ance with the views expressed in this opinion. 
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KETCHUM V. DENVER & R. G. R. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. December 4, lOlT.) 

No. 4933. 

1. MoNOPoLTEs iS=524(l) — Anti-Trust Act — Right of Individtjal to Main- 

tain Suit. 

A complainant, who shows no Injury to hlmself, other than as a mem- 
ber of the gênerai public, cannot malntain a suit for violation of the pro- 
visions of Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 
(Comp. St. 1916, § 8820 et seq.), prohlbiting monopolies or cômbinatlons in 
restraint of Interstate commerce. 

2. Cabbiebs <S=>34 — Intebstate Commerce Act — Commodities Clause — Surrs 

FOB Violation. 

A bill keU not to show such Personal wrongs or Injury to the com- 
plainant as to entitle him to malntain a suit for the appointment of re- 
ceivers for coal eoiiipanies on the grouBd of violation of the commodities 
clause of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, i 1, 24 
Stat. 379, as amended hy Act June 29, 1906, c. 3591, § 1, 34 Stat 584, 585 
[Comp. St. 1916, § 8563 (6)]). 

Appeal from the District Court of the United States for the District 
of Utah; Tillman D. Johnson, Judge. 

Suit in equity by Truman A. Ketchum against the Denver & Rio 
Grande Railroad Company and others. Decree for défendants, and 
complainant appeals. Affirmedi 

E. A. Walton, of Sait Lake City, Utah (C. A. Boyd, of Ogden, 
Utah, and T. D. Walton, of Sait Lake City, Utah, on the brief), for 
appellant. 

Henry McAllister, Jr., of Denver, Colo. (Waldermar Van Cott, E. 
M. Allison, Jr., and W. D. Riter, ail of Sait Lake City, Utah, on the 
brief), for appellees. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. Appellant, hereafter called plaintiff, 
commenced this action against appellees, hereafter called défendants, 
except when separately named, and in his complaint prayed that said 
défendants be perpetually enjoined from violating the provisions of 
the commodities clause of the Interstate Commerce Act, from violat- 
ing the Sherman Anti-Trust Act, and also prayed that a receiver be 
appointed to take charge of the property and assets of the coal com- 
panies, to the end that they might be operated independently of the 
railroad company. Défendants filed motions to dismiss the complaint, 
and upon argument the same was dismissed for want of equity. From 
the judgment of dismissalj plaintiff appealed. 

The complaint alleged : That plaintiff was a citizen of the state of 
Oregon ; that the défendant the Denver & Rio Grande Railroad Com- 
pany, hereafter called railroad company, was a corporation of the 
state of Utah, and was incorporated on or about June 9, 1909; that 
the défendant Utah Fuel Company was a corporation of the state of 

^S»For other cases aee same topic & KEY-NUMBBK In ail Key-Numbered Dlgests & Indexes 
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New Jersey, having its principal place of business in Sait Lake City, 
Utah ; that the défendant Pleasant Valley Coal Company was a cor- 
poration of the State of Utah; that the directors of the railroad Com- 
pany were Samuel F. Pryor, Edward D. Adams, George J. Gould, 
Kingdon Gould, David H. Taylor, Finley J. Shepard, Edward T. Jef- 
ferey, Arthur Coppell, Benjamin McAlphin, Thomas L. Chadbourne, 
Jr., and H. U. Mudge; that Mudge was président, Kingdon Gould 
vice président, and Jefïerey chairman of the executive committee ; 
that Jefferey directed, and for a long time had directed, the actual 
conduct of the business of said corporation, being the personal rep- 
résentative of the Gould interests; that the officers of the Utah Fuel 
Company were Edward T. Jefïerey président, Kingdon Gould vice 
président, A. H. Cowie vice président, Jesse White treasurer, E. A. 
Greenwood assistant treasurer, and S. C. Matthews secretary; that 
Jesse White was also assistant treasurer of the railroad company ; that 
E. A. Greenwood was also cashier of the railroad company and S. C. 
Matthews was assistant auditor of the railroad company; that the 
aiïairs and business management of said company for a long time had 
been, and now were, under the immédiate direction and control of said 
Edward T. Jefïerey, acting through the said A. H. Cowie, the chief 
executive officer of said fuel company in the state of Utah ; that the 
officers of the said Pleasant Valley Coal Company were A. H. Cowie 
director and président, Edward T. Jefferey director, W. O. Williams 
director and vice président, E. A. Greenwood director, secretary, and 
treasurer, W. S. Cooper director ; that said W. O. Williams was the 
auditor of the Utah Fuel Company, and W. S. Cooper was a clerk 
in the employ of the Utah Fuel Company ; that ail of the business 
and afïairs of the said Pleasant Valley Coal Company for a long time 
had been, and now were, under the immédiate direction and control 
of said Edward T. Jefferey. 

That plaintiff was at the time of the bringing of the suit (June 14, 
1916), and for some time theretofore had been, a stockholder of the 
défendant railroad company and the owner of 10 shares of the com- 
mon capital stock of said company, of the par value of SI, 000 and of 
substantial market value ; that the railroad company had no authority 
under its charter or the laws of Utah to own or hold corporate stock 
generally, nor corporate stock in coal-mining or coal-owning com- 
panies or corporations, nor to engage in the business of coal or coke 
producing ; that by the articles of incorporation of said railroad com- 
pany the ownership of stock in any coal owning, mining, or operating 
company was only permissible or authorized as a means or method of 
the railroad company to own the mine itself and the product thereof ; 
that the défendant Pleasant Valley Coal Company was incorporated 
in the year 1882, and was engaged in the business of acquiring and 
holding coal lands as a mère arm, instrumentality, department, and 
agency of the railroad company ; that the défendant Utah Fuel Com- 
pany was incorporated about the year 1901, and since such time its 
sole business had been the same as that of the Pleasant Valley Coal 
Company, being the nominal owner of the entire capital stock of the 
Pleasant Valley Coal Company, and that the complète control of its 
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affairs and the bénéficiai ownershîp of its stock had at ail times since 
June 9, 1909, been in the défendant railroad company; that the de- 
fendant railroad company is an interstate railroad, extending from 
the city of Grand Junction, in the state of Colorado, to the city of Og- 
den, in the state of Utah ; that said railroad company was the owner 
of ail the capital stock of the défendant Utah Fuel Company, aggre- 
gating $10,000,000, and through said Utah Fuel Company the owner 
of the entire capital stock of the Pleasant Valley Coal Company, ag- 
gregating $2,000,000; that the management of the railroad company 
had always elected ând named the directors and executive officers 
of the two subsidiary coal companies, and caused to be directed and 
managed ail of the affairs and business of the said subsidiary com- 
panies, not as independent companies, but wholly in the interest of the 
said railroad company, and as mère agencies and departments thereof ; 
that said railroad company received ail the profits, dividends, and 
earnings of every kind and nature arising from the business and prop- 
erty of said coal companies ; that there is produced annually in the 
state of Utah about 3,000,000 tons of bituminous coal, a little over 
half of which is produced by the said railroad company through said 
coal companies in addition to which the said railroad company pro- 
duces annually through its said subsidiaries over 300,000 tons of coke, 
being substantially ail of the coke produced in the state of Utah, and 
that about 150,000 tons of said coke is annually transported to and 
used in other states; that over 500,000 tons of coal is annually ship- 
ped from Utah to other states ; that said défendant railroad company, 
through its said subsidiaries, owns and opérâtes, and for many years 
bas owned and operated, seven mines in Carbon coiinty, Utah, viz. 
Winterquarters, Castle Gâte No. 1, Castle Gâte No. 2, Clear Creek 
Utah mine, Sunnyside No. 1, and Sunnyside Nô. 2, with an annual 
production of over 1,500,000 tons; that said railroad company by 
means of its subsidiaries, fixes the price at i^hich ail coal is sold at 
the mines, thereby preventing compétition among the producers of coal 
in the territory mentioned; that said railroad company favors and 
grants undue préférences to its said subsidiaries in the furnishing of 
cars and train service for the movement of coal of said défendants 
both as regards intra and interstate commerce. 

That said railroad company maintains, and for a long time has main- 
tained, a station known as Castle Gâte, in Carbon county, Utah, and pub- 
lishes tariffs showing traffic rates, both freight and passenger, thereto 
and therefrom; nevertheless it gives out and prétends that it has no 
real property at said point, and permits said subsidiaries to occupy, 
direct, and control ail the railroad facilities and loading and unloading 
places at said point, and to prevent competitors in the coal business 
from unloading their freight at said station; that the Ketchum Coal 
Company was, and for several years had been, a corporation owning 
and attempting to operate a coal mine about 1,300 feet northerly from 
the railroad tracks of the défendant railroad company at said Castle 
Gâte station ; that said Ketchum Coal Company brought a suit against 
the défendants, and others, to condemn a right of way over ground 
clclimed to be owned by said défendants from its said mine to the 
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tracks of the railroad company ; that up. to the time of the bringing of 
said suit the défendant railroad CQmpany had no competitors of any 
kind at or in the vicinity of said Castle Gâte station, and the défend- 
ants were at such point operating the said railroad and two coal mines, 
and during ail said times the said défendants had combined upreason- 
ably and conspired in restraint of trade and commerce among the sev- 
eral states, and had conf ederated together to prevent the said Ketchum 
Coal Company from operating its said mine and shipping its product; 
that in said condemnation proceeding in the year 1913, the court in 
which such action was pending gave to the Ketchum Coal Company 
by order, exclusive possession of .a strip of ground 60 feet in width 
and extending from its said mine to the tracks of said railroad com- 
pany, except a joint possession ^yith the said Pleasant Valley Coal 
Company of a certain crossing of a tramline of the said Pleasant 
Valley Coal Company, and said court at the same time enjoined the 
said coal companies from inteffering in any manner with such posses- 
sion; nevertheless the défendants hâve at ail times, and especially 
since the 7th day of April, 1916, unlawfuUy and unreasonably com- 
bined and confederated together in restraint of trade and commerce 
among the several states and conspired to prevent the said Ketchum 
Coal Company from using said premises and such right of way for 
the purpose of transporting its cpal to the tracks of said railroad com- 
pany, notwithstanding at ail said times said Ketchum Coal Company 
had orders for its coal to be shipped in Interstate commerce from said 
mine to purchasers, and but for the said conspiracy and combination as 
hereinbefore stated the said Ketchum Coal Company vi^ould bave filled 
such orders and shipped its coal in interstate commerce; that in fur- 
therance of said unlawful combination and conspiracy the said de- 
fendants had continuously since April 5, 1916, maintained a large 
number of wires charged with electric current of a voltage of 4,400 
volts over and across said premises and said right of way, in such man- 
ner and at such places as to wholly prevent the said Ketchum Coal 
Company from in any manner using the; said premises and the said 
right of way for the transportation therefrom of its said coal ; that 
the said Ketchum Coal Company had a developed mine at such place, 
and but for the wrongful acts aforesaid would hâve shipped many 
thousands of tons of coal, some of which in interstate commerce over 
the lines of the défendant railroad company to its advantage as a 
railroad company, if not to its advantage as the owner of the said sub- 
sidiary and competing coal companies. 

That on or about November 24, 1915, at Sait Lake City, Utah, in 
a conférence concerning facilities for the Ketchum Coal Company 
at Castle Gâte, between Truman A. Ketchum and L,. R. Eccles, rep- 
resenting the Ketchum Coal Company, and said Edward T. Jefferey 
and A. H. Cowie, representing the défendants herein, the said A. 
H. Cowie declared he would deplete the treasury of the Utah Fuel 
Company before he would allow the Ketchutn Coal Company, to ship 
one car of coal from that camp, and the said Edward T. Jefferey then 
and there declared that he would not agrée to the Ketchum Coal Com- 
pany operating at Castle Gâte; that by reason of the constitution of 
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the board of directors of the said défendant coa! companies the saîd 
railroad compaiiy makes and has xibntinually made of such boards 
merely administrative officers of sàid railroad Company ; that neither 
of said boards of said cOal compànies acts, nor had actèd, as an indé- 
pendant board, but,' on the contrary, merely as dummies and clerks to 
record and carry out the will of the rkilroâd company ; that said rail- 
road Company uses the said coal domipanies as mère devices to enable 
the said railroad Gonipany to Vi6late thé provisions of the commodi- 
ties clause of the Interstate Commerce Act, and to unduly and unrea- 
sonably restrain trade and commerce between and among the several 
States and to fix the priées of coal at the mines to the purchaser and 
in the markets to thé consumer; that neither of said coal companies 
is a bona fide mining company, and tieither of said coal companies 
fixes its selling price of coal at the mines solely upon those considéra- 
tions which in the casé of indepeiidéht companies détermine the pricèj 
but, ôri the cOntrary, at times they fix the selling price at the mines 
unreasonâbly low, while at the same tiftie the said railroad company 
fixes the f reight rate unreàâonably' high with the resuit that the con- 
sumer is not benefited, while the said railroad company, not only 
suffers no loss by reason of the low price at the mines, but reaps an 
undue and unconscipnable advantageby reason of the excessive f reight 
rate applying on independent COâl which it collects from other ship- 
pers, and at thè sàme time restrains and controls the usual and natural 
compétition in the production of coal. 

That said railroad company ever since its organization has been 
in légal effect the owner of and has had a pecuniary interest in the 
coal itiines of said coal cOmpanies, and ever since the organization 
of said railroad company it has been largely engaged through the 
instrumentality of its said agencies and departments, namely, its said 
codef endants, in producing large quantities of coal and coke, and 
at ail said times the said défendant railroad company has been trans- 
porting in interstate commerce for commercial purposes many hun- 
dreds of tons of said coal and coke daily* ail in violation of the act 
of Congress commonly known as the Interstate Commerce Act ; that 
by reason of the a^ts of said railroad company it continUally and daily 
incurs a liability to suits and proSecUtions under the laws of the United 
States, and of having its funds diverted from théir proper purposes 
to the pâyment of heavy damages, costs, expenses, forfeitures, penal- 
ties, and fines because of the violation of said laws, and also the lia- 
bility of having its charter revoked and to be dissolved as a corporation 
ànd lose its franchises, thereby réndéring its shares of capital stock, 
especiaJly its common stock, entirely and utterly worthless, to the great 
and irréparable damage and loss of the plaintiflf and ail other common 
stockholders in said corporation. 

So far as the plaihtiff is personally concerned, the case presented by 
the complaint does not appear to us to présent any equity in his be- 
half. The relief pràyed foi- is ektraofdihary. Before a court of 
equity would take charge through 'a receiver of the immense business 
detailed in the complaint, and break up the business combination as it 
now exists, it would require a véry meritorious case. Plaintiff allèges 
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that he is the owner of 10 shares of the common stock of the railroad 
Company of the par value of $1,000 and of "substantial value." If 
the stock had any appréciable value, it is Etrange that it was not stat- 
ed. The stock is quoted in the stock market reports at from $5 to 
$6.50 per share. It does not appear when plaintiff became the owner 
thereof, except that he has been the owner for some time. This is 
as indefinite as the words "substantial value." If the plaintiff had 
been the owner of the stock for any appréciable time, why was it 
not stated? According to the allégations of the complaint, the griev- 
ances of which plaintiff complains hâve existed since the organization 
of the railroad company in 1909, about seven years. If the plaintiff 
or his predecessors hâve known: for this period of time of the acts 
complained of, the right to appeal tô a court: of equity for relief has 
been greatly weakened. 

It does not appear from the complaint that the plaintiff has been 
damaged by the acts of the défendants in any sum whatever. On 
the contrary, it would seem that the arrangement complained of is very 
bénéficiai to the railroad company, and therefore to its stockholders. 
The plaintiff seems to rely upon the allégation that the acts of the de- 
fendant railroad company, if continued, will subject it to suits for 
penalties and forfeitures; but the fear of such a resuit is greatly 
lessened when we take into considération that for about seven years 
the acts complained of hâve been committed, and no suits for penal- 
ties hâve yet been commenced. We thirik it also plainly appears from 
the complaint that the real trouble which has given rise to the présent 
suit is the quarrel between the Ketchum Coal Company and the rail- 
road company in regard to the shipment of coal, and, while this fact 
would not bar the plaintiff from instituting this action, it does bear 
strongly upon the equities alleged to exist in his behalf . 

[ 1 ] We are of the opinion, however, that we are not authorized to 
consider the equities of the case so far as the alleged violation of the 
Sherman Anti-Trust Act is concerned, as the plaintiff, not having 
shown any injury to himself, other than as à member of the gênerai 
public, may not prosecute this action. Minnesota v. Northern Securi- 
ties Co., 194 U. S. 48, 70, 24 Sup. Ct. 598, 48 L. Ed. 870; Wilder v. 
Corn Products Co., 236 U. S. 165, 174, 35 Sup. Ct. 398, 59 L. Ed. 520, 
Ann. Cas. 1916A, 118; Union Pacific R. R. Co. v. Frank, 226 Fed. 
906, 141 C. C. A. 510; Paine L. Co. v. Neal, 244 U. S. 459, 37 Sup. 
Ct. 718, 61 L. Ed. 1256 (filed June 11, 1917). 

[2] So far as the commodities clause of the Interstate Commerce 
Act is concerned, it would seem the same rule should prevail The 
only cases which we know of that were brought for relief against a 
violation of said clause, were prosecuted by the United States, viz. 
United States ex rel. Attorney General v. Delaware & H. Co., 213 
U. S. 366, 29 Sup. Ct. 527, 53 L. Ed. 836, United States v. Lehigh 
Valley R. R. Co., 220 U. S. 257, 31 Sup. Ct. 387, 55 L. Ed. 458, and 
United States v. D. L. & W. R. R. Co., 238 U. S. 516, 35 Sup. Ct. 873, 
59 L. Ed. 1438. The primary duty to enf orce the Interstate Com- 
merce Act in behalf of the public rests upon the Interstate Commerce 
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Commission, By section 12 of the acf (Comp. St. 1916, § 8576) it is 
providéd: 

"And the Commission Is hereby authorized and reqûired to exécute and 
enforce tl)e provisions of this aet ; and,' upOn the reqùest 6f the Commission, 
it shall bie the dùty of any district attorûey of the United States to whom 
the Commission may apply to institute in the proper court and to prosecute, 
under the direction of the Attorney General of the United States, ail necessary 
proceedlngs for the enforcement of the provisions of thls aet, and for the 
punlshmènt of âll violations thereof." 

But, if we are in error in regard to this last proposition, we are sat- 
isfied that the plaintiff bas not made a sufficient showing of wrongs 
suffered to authorize a court of equity to grant the extraordinary re- 
lief prayed for. Dimpfell iv. Ohio etc., Co., 110 U. S. 209, 3 Sup. 
et. 573, 28 L. "Ed. 121 ; Taylor v. Holmes, 127 U. S. 489, 8 Sup. Gt. 
1192, 32 L. Ed: 179; Corbus v. Gold Mining Co., 187 U. S. 455, 23 
Sup. Ct. 157, 47 L. Ed. 256; Dannraeyer v. Coleman (C. C.) U Fed. 
97; Venner v. A., T. & S. F. Ry. Co. (C. C.) 28 Fed. 581 ; Beshoar 
V. Chappell, 6 Colo. App. 323, 40 Pac. 244 ; Sparhawk v. Union Pass. 
Ry. Co., 54 Pa. 401. 

The decree below is therefore affirmed. 



BINDSRITv T. MBEKTY TRUST CO. 

In re DOONER & SMITH CO. 

(Circuit Court of Appeals, Thlrd Circuit. February 8, 1917.) 

No. 2312, i 

Bankruptoy <©=».355— Re*t — Eight of MortcSÀgee. 

Rents collected by the trustée frotti prerriises mortgaged by the bank- 
rupt, betvveen adjudication and sale under foreolosure proceedlngs, goto 
the mortgagee under çlaim of deficiençy, instead of the gênerai creditors 
of the bankjrupt represented by the trustée, for Bankruptey Aet July 1, 
1898, c. 541, .30 Stat. 544, deprives the mortgagee of hls rlght to reach sûeh 
rents by légal process, and it is équitable that In case of deflcieney he 
should be protected, notwithstandlng a mortgage does not entitle the 
mortgagee to cojlect the rents. ' 

On Pétition to Revise from the District Court of the United States 
for the District of New Jersey ; J. Warren Davis, Judge. 

In the matter of the bankruptey of the Dooner & Smith Company. 
Pétition of the Liberty Trust Cornpany to require Nicholas W. Bind- 
seil, trustée in bankrupt.çy, to appjy in liquidation of its mortgage rerits 
collected between adjudication and sale of the mortgaged property un- 
der foreclosure procèedJTigs, Avas denied.by the, référée, and on pro- 
ceèdings to review, the referee's order was revérsed, and the trustée 
was directed to make payment to the petitioner (243 Fed. 984), and the 
trustée pétitions to revise, Order affirrried. 

: Bilder & Bilder, of'Newark, N. J., for petitionét. 
Archibald F. Slingerland, of Newarky N. J., for respondent.. 

^ssFor other cases see saine toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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; Éefore BUFFINGTON, McPHÊRSON, âhd WOOLLEY, Gircuit 
Judges. ■ ■ ;' 

WOOLLEY, Circuit Jtidge. This is a dispute between a mortgagee 
and gênerai creditors. It involves the question: Do rents coUected 
frôm mortgaged premiseS of a bankrupt between adjudication of bank- 
ruptcy and sale under foreclosure proceedings, belong to the mortgagee 
(under a claim of deficiency) or to the gênerai creditors of the bank- 
rupt? 

The référée f ound for thè gênerai creditors ; the District Court, on 
review, reversed the référée and found for the mortgagee. Its order is 
before us on pétition to revise. 

While courts in various jurisdictions regard this question difïerently, 
two courts in this circuit hâve decided it in favor of the mbrtgagée in 
two cases arising in Pennsylvahia. The court below, feeling bound by 
thèse décisions, made a similar ruling in this case arising in Nev^' Jer- 
sey. The point has not been decided in Delaware. The question, now 
before us on appeal, calls for a review of the principle of three déci- 
sions rendered in this circuit. ■ ' 

The cases which hold against the allowance to the mortgagee of 
rents arising out of mortgaged property after bankruptcy, ai'e based 
upon the gênerai rule of law, that a tnortgage, though in form a con- 
veyance of land, is merely a high security for the payment of a debt 
or the performance of some other condition, Fox v. Wharton, 5 Del. 
Ch. 200, 225; Ellison v. Dolbey, 3 Penn. (Del.) 45, 52, 49 Atl. 178; 
Rickert v. Madeira, 1 Rawle (Pa.) 325 ; Lenning's Estate, 52 Pa. 135 ; 
Wade v. Miller, 32 N. J. Law, 296; Colton v. Depew, 59 N. J. Eq. 126, 
44 Atl. 662 ; and that, as between mortgagor and mortgagee, the mort- 
gagor retains the title and has the right to ail rents, issues and profits of 
the mortgaged premises, so long as he is in possession. In connection 
with this rule, considération is given the provision of the Bankruptcy 
Act, by which the trustée in bankruptcy acquires the mortgagor's pos- 
session of the mortgaged premises and succeeds to bis title and rights. 
Thèse cases hold in effect that until the mortgagee has reduced thè 
mortgaged premises to his possession, or has attached or sequestered 
the rents (which, generally speaking, canhot be done after bankruptcy), 
the possession of the trustée is that of the bankrupt mortgagor, atld 
rents from the mortgaged premises, which, but for bankruptcy, would 
belong to the mortgagor, after bankruptcy belong to the trustée by vir- 
tue of his title and possession, and are therefore applicable to debts due 
gênerai creditors. In re Foster, Fed. Cas. No. 4963 ; Poster v. Rhodes, 
Fed. Cas. No. 4981; In re Dole (D. C.) 110 Fed. 926,7 Am. Bankr. 
Rep. 21 ; In re Bannar (D. C.) 149 Fed. 936, 18 Am. Bankr. Rep. 61 ; 
Matter of Cass, 6 Am. Bankr. Rep. 721 ; Remington, section 993 ; 
Brandenburg (4th Ed.) section 846. 

In thèse décisions the f act of bankruptcy is notieed,'but its effect on 
the relative rights of creditors is disregarded. Creditors' rights are 
such as are conferred by the debtor's obligations; their remédiés are 
such as are conferred by law. A mortgagee acquires his right to the 
payment ôf the debt and to itS security from the mortgàge instrument; 
248 F.— 8 
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but the law confers «pon him remédies for its enforcement. Before 
bankruptcy, various remédies are afforded the mortgagee to reach 
rents arising f rom the mortgaged premises ; in Pennsylvania, by ob- 
taining possession of the premises, and by attachment exécution on any 
Judgment recovered against the mortgagor otherwise than by scire 
facias and ejectment; in New Jersey, by appointment of a receiver 
upon foreclosure proceedings on a showing that the piortgaged prem- 
ises are not sufficient to pay the mortga.ge debt; in t)elaware, by at- 
tachment exécution on any judgment recovered against the mortgagor 
e:}ccept by scire facias.. But bankruptcy changes the whole situation, 
takes from the mortgagor his, lanfi and its income,,and takes f rom the 
mortgagee the légal remédies which, but for bankruptcy, he might pur- 
s^ein re^ching rents arising, from the mortgaged premises, and gives 
him in lieu thereof, only suçh rpmedies .5IS may be found in a court of 
banki^uptcy in the équitable administration of the, bankrupt's assets. 

When rents from mortgaged premises become bankrupt asçets and 
can no longer hç reached by légal process, what çonstitutes an équitable 
adjîiinistration of a law that takes away such process? When bank- 
ruptcy cuts ofif a creditor's légal remédies, under the exigencies of the 
:debtor's .insplvency, it does not destroy his légal rights in the debt or 
in its security. Under the scheme of bankruptcy thèse are preserved to 
him ; but they are enforced in a new way, made niecessary by the bank- 
rupt's financial collapse. In enforcing creditors' rights in the new way, 
it appears to us thatequity should protect them in the same measure 
and préserve to them the same advantages, so far as practicable, that 
the law gave them before bankruptcy stepped in and interfered with 
them, having regard to their nature, their superiority, their priprity. 
Thèse are elemental considérations in the équitable application of as- 
sets to debts, which incline us to the view entertained by courts in this 
circuit. In re Industrial Cold Storage & Ice Co. (D. C.) 163 Fed. 390, 
and In re Torchia, 188; Fed. 207, 110 C. C. A. 248, which is, in effect, 
that for many purposes the relative rights of creditors are to be re- 
garded as fixed when bankruptcy takes place; that after insolvency has 
taken the debtor's property out of his hands, its income or product be- 
longs to the lien créditer, who has thus become its virtual owner ; and 
that such income or product issuing from mortgaged property, should 
not be diverted from the mortgage créditer who has a lien to gênerai 
creditors who hâve no lien. 

This view is not based upon the notiorv that the mortgage confers a 
lien on rents, for, of course, it does not; but it is based upon what is 
conceived to be an équitable adjustment of rights, of which some are 
obviously superipr to others. Such an application of income f rom en- 
cumbered property appears to be not only an équitable but a very prac- 
tical way of administerjng bankrupt assets. It is pursued in prinçiple 
by at least one court in the administration of property assigned for the 
benfifit of creditors. In Bausman's Appeal, 90 Pa. 178, and in Wolf 's 
Appeal, 106 Pa. 545, followed in In re Industrial . Cold Storage & Ice 
Co. and In re Torchia, supra, where çncumbered property was assigned 
for, the benefit of creditors and rents/were received by the assignée, the 
Suprême Court of Pennsylvania held, in substance, that, as between 
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lien creditors and gênerai creditors, the income or prod'uct bf' landst 
should be applied to thoseclaims which would be entitled to^ the prô^ 
ceeds of the lands, if sold, and should not be diverted to geheral cred- 
itors, who had no liens upon the lands and who would not be entitled 
to their proceeds until af ter lien creditors had been satisfied. 

As we are dealing in this case with the équitable administration of 
bankrupt assets, where creditors' légal rights are preserved but where 
their légal remédies are lost and équitable remédies are substituted, eq- 
uity requires that the new remédies be as effective as the old in protect- 
ing and enforcing such rights. We are of opinion, therefore, that 
rents, which bave been collected by the trustée from the bankrupt's en- 
cumbered property, are applicable to the discharge of the debt for 
which the enciimbrance was given as against debts due gênerai credi- 
tors, if claim thereto be seasonably asserted. 

The other objections to the order are not substantial and do not re- 
quire discussion. 

The order is approved. 



In re WHITE. 
PENTZ V. WHITE. 

(Circuit Court of Appeals, Nintli Circuit. February 4, 1918.) 
No. 2980. 

1. Banketjptcy <S=s>413(i^) — Discuakge of Banketjpi^ Opposition. 

Under Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544, as amended by 
Act June 25, 1910, c. 412, 36 Stat. 838, a trustée can oppose the bankrupt's 
application for discliarge only upon authority conferred upon hlm at a 
meeting of the creditors c-alled for that purpose. 

2. Bankruptcy <S=3413(S) — Discharge— Opposition— Waiver of Defects. 

The objection that the spécifications and proceedlngs fail to show the 
trustee's authority to oppose the bankrupt's application for discharge was 
not waived because the bankrupt went to trial thereon. 

3. Bankruptcy <S=3440 — Proceedings — Eeview. 

An order denying a motion to set aside a discharge is one that can be 
reviewed on pétition for revision, and therefore the question whether the 
court abused its discrétion in denying the motion is not reviewable on 
an appeal from the order granting the discharge. 

Appeal from the District Court of the United States for the First 
Division df the Northern District of California; M. T. Dooling, 
Judge. 

In the matter of the bankruptcy of H. S. Wliite, doing business un- 
der the name of the H. S. White Machinery Company. The bank- 
rupt's application for discharge was granted, the order of the référée 
denying discharge being reversed, on the ground that William R. Pentz, 
as trustée in bankruptcy, had not been authorized by the creditors to 
oppose the discharge (238 Fed. 874), the trustée appeals. Affirmed. ; 

.This is an appeal from the order ot the District Court, reversing the order 
of the référée in bankruptcy, and directing the discharge of the bankrupt, on 

^ssFot other cases see aame topic &. KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the grouhd that the trustée had not been duly authorized to oppose the bank- 
rupt's pétition for discharge. The record shows that upon the flling of the 
bankrupt's pétition the référée gave notice of a hearing thereon at a time and 
place named, at which time and placé ail credltors of the bankrupt and ail 
other parties in interest mlght show cause, if any they had, "why such appli- 
cation should not be granted." The notice was^ duly served upon the cred- 
itors, and the trustée applied for an order authorlzlng him to interpose ob- 
jections to the discharge, and an order was given accordlngly; the referee's 
report reciting: "At the time sét for the hearing no créditer appeared in op- 
position to the making of thé order authorizing the trustée to oppose dis- 
charge." There was no certificate or otder of the référée reciting that at the 
meeting the requisite nùmber of -the credltors voted in favor of authorizing 
the trustée to oppose the discharge. The trustée flled bis speciflcatlons of 
objections to the discharge. On Jùné 26, 1915, the bankrupt flled bis answer 
thetetb; but thereln he raised no objection to the authority of the trustée to 
opposé thé dischârge. On the hearing thereaf ter had, couusel for the bank- 
rupt, according to the report of the référée, interposed certain objections to 
"the legality of the authorization given the trustée to take thé opposition," 
which were overruled. The référée reported that the point ;taken by the 
eounsel was that the notice to credltors dld not contain the statement that 
"a meeting of credltors was called for that purpose." The referee's, repçrt, 
flled December 28, 1916, contains the testimony taken, and his conclusion that 
the charges against the bankrupt had been proven, and that his discharge 
should be denied. 

The District Court upon the hearing on the report of the référée found that 
the trustée had not been duly authorized to oppose the discharge, and upon 
that ground the discharge was ordered. Immediately thereafter the trustée 
gave notice to the bankrupt of his application for an order vaeating the order 
of discharge, and for a fùrther order reîerring the matter to the référée for 
the purpose of flnding the facts constituting the authority of the trustée to 
oppose the application for discharge, and supported the same by affldavits of 
counsel for the trustée in which they stated that at the time -and place of the 
meeting held pursuant to the notice to credltors, there were présent credltors 
repreSenting a majority in amount of the allowed elaims, and that the trus- 
tee's application to oppose discharge was heard and considered by thé cred- 
ltors, and that they ail announced and; declared thetnselves to be in favor of 
authorizing the trustée ,to oppose the discharge. Thèse attidavits stated also 
that, at the time of the hearing before the référée, the only objection made by 
coiiuael for tiie bankrupt was that the notice to credltors was Irtsutficient. The 
trustee's pétition for a rehearing also stated that the bankrupt's attoïney 
dld not question that actual authority had been given, but that he conteiidod 
only that the authority was a nnlUty because the meeting liad not ibeen duly 
called, and that counsel for the trustée at that time stated that, if in the 
referee's opinion there was any question as to the authority of the trustée to 
oppose the dischargé, they deslred the case to be certified.back, so that they 
might ask leave to correct thé same ; that the matter was taken under advlse- 
ment, and thereafter the référée, at the next meeting, ruled that the notice 
and spécifications were sufficient. 

The opposing affidavit of the attorney for the Imnkrupt statçd that the ob- 
jection which he made at the hearing was that "the records in this case 
show no such authority, and further that no such authority existed in fact," 
and that he submitted a brief, which he also serVed upon counsel for the 
trustée, presentlhg the point that not only was it not alleged in the speciflca- 
tlons of objection, but also that the records in the case failed to show that 
the trustée had been authorized to oppose the bankrupt's discharge by the 
credltors, and that such authority did not in fact exist, and the aflidavit fur- 
ther States that the afHant "verily believes that the proceedlng lierein was 
not authorized by the creditors, at a meeting called for that purpose, to oi>- 
pose the discharge of the bankrupt." 

The motion to set aslde the discharge came on to be heard! before the 
court. It was denied on the ground that ample opportunity hàd been afïorded 
the trustée to make proof of his authority to oppose the discharge, and that 
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lie had not been taken by surprise, since the bankrupt urged the Insufficieiicy 
of the spécifications and the lack of authority from the flrst. 

Clarence A. Shuey and Winfield Dorn, both of San Francisco, Cal., 
for appellant. 

Wilder Wight, of Oakland, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
The appeal présents the question whether the court below erred in or-, 
dering the discharge of the bankrupt. The record which camé before 
the court failed to show that the trustée had ever been authorized to 
interpose objections to the discharge. His spécifications of objection 
recited no such authority, and no proof was ofifered to show that it 
had been given. Under the amendment of 1910, the trustée could act 
only upon authority conf erred upon him at a meeting of the creditors 
called for that purpose (In re Hockman [D. C] 205 Fed.'330), and 
the objection that the spécifications and the proceedings failed to show 
the trustee's authority was not waived by going to trial (In re Brown, 
112 Fed. 49, 50 C. C. A. 118; In re Chandler, 138 Fed. 637, 71 C. C. 
A. 87; In re Servis [D. C] 140 Fed. 222; In re Main [D. C] 205 
Fed. 421). 

[3] The appellant assigns error, however, to the refu.salof the court 
below to allow his motion to set aside the discharge and ref er the case 
back to the référée for a finding on the question whether the creditors 
actually gave the trustée authority to object to the discharge, and the 
whole of the appellant's brief is devoted to that assignment. But that 
question is not before us. The order denying the motion to set aside 
the discharge was one that could hâve been reviewed by this court upon 
pétition for revision (Thompson v. Mauzv, 174 Fed. 611, 98 C. C. A. 
457; In re Chandler, 138 Fed. 637, 71 C. G. A. 87;- In re Louisville 
Nat. Banking Co., 158 Fed. 403, 85 C. C. A. 513 ; In re Hawk, 114 Fed. 
916, 52 C. C. A. 536; In re Ives, 113 Fed. 911, 51 C. C. A. 541; In 
re Vanoscope Co., 233 Fed. 53, 147 C. C. A. 123), and the question 
whether the court below abused discrétion in denying the motion is 
not involved in an appeal from the order granting the discharge. 

The order is afiiirmed. 



GLADSTONE v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1918. Rehearing Denied 

April 1, 1918.) 

1. Cbiminal Law <S=»42 — Défenses — Executive Clemency— Co-ntintjance. 

Where défendant, shortly after arrest under charge of having unlaw- 
fully in his possession, and transporting and concealing, opium prepared 
for smoking, contrary to law, made disclosure ta the collector of customs 
pursuant to an understanding that, if he would inake such disclosure and 
testlfy, the collector would recommend that the case agalnst his asso- 
ciate should be dlsmissed, and that he could plead guilty and receive a 
nominal -fine. The district attomey deellned to noUe prosequl the In- 

(Ê=For otiier cases see same topic t KBY-NUMBER in ail Key-Numbered Dlgests & indexes 
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dictment against défendant, and he was placed on trial and convicted ; 
nothing which he disclosed to the eollector of customs being used against 
Jiim. Held that, while a district attorney may promise Immunity to ac- 
complices . in considération of tlieir tuming state's évidence, and such a 
person acquires an équitable riglit to executive clemency, of whlcli the 
court can take notice only when application to postpone the case is made 
In order to permit him to apply for pardon, défendant, béing the principal 
offender himself, acquired no title to executive clemency, and hls applica- 
tion for a continuance for the purpose of seeking a pardon was properly 
denied, particularly as eight months occurred between the date of the in- 
dletment and tbe trial. 

2. Cbiminal Law <S=>680(2) — ^Tbiax — Recbpi'ion of EvinENCE. 

The order in which évidence shall be received is largely withln the 
discrétion of the trial court, and défendant cannot complain that testi- 
mony as td a conversation had wlth the arresting ofDfeer was introduced 
beforé proof of the corpus delicti. 

3. Ceiminai. La\v ié!=9l086(14) — Review-^QueStions Peesented, 

"Where no request for an instruction directing a verdict of not guilty 
appeared In the transcript, and it dld not appear that any exception was 
takento any of the instructions, or to the dental of requested instructions, 
an assignment of . error complaining that the court erred in ref using to 
direct an acquittai cannot be consideïed. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of CaHfornia ; Oscar A. Trippet, 
Judge. 

Alexarjdçr Gladstone, ahas William Vines, was convicted of having 
unlawfully in his possession, and transporting and concealing, opium 
prepared for smoking, contrary to law, and he brings error. Affirmed. 

Benjamin L. McKinley, of San Francisco, Gai., A. J. Morganstern, 
of San Diego, Cal., and Paul W. Schenck, of Los Angeles, Cal., for 
plaintiff in error, 

Robert O'Connor, U. S. Atty., and Clyde R. Moody, Asst. U S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintifif in error, Gladstone, was 
convicted on an indictment which charged him and one Friedlander 
with having' unlawfully in their possession, and transporting and con- 
cealing, opium prepared for smoking, contrary to law. 

[1] Error is assigned to the déniai of the motion of the plaintifif in 
error for a continuance for the purpose of submitting to the Président 
an application for pardon. The motion was based «pon affidavits, the 
substance of which was that shortly after his arrest the plaintiff in er- 
ror had an understanding with the eollector of customs for the port 
of Los Angeles, to the effect that, if he would disclose to the eollector 
ail that he knew in regard to the transaction on which he was indictéd, 
the eollector would recommend that the district attorney dismiss the 
case against Eriedlander, and that the plaintiff in error, upon his plea 
of guilty; receive a nominal fine, and thàt, acting upon that understand- 
ing, the plaintiff in error did disclose to the collecter of customs ail 
that he knew of the transaction. To this contention are cited Whisky 

'or other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Cases, 99 U. S. 594, 25 L. Ed. 399, United States v. Lee, 4 McLean, 
103, Fed. Cas. No. 15,588, and People v. Whipple, 9 Cow. (N. Y.) 707. 
In Whisky Cases, tlie court held tliat a district attorney has no authpr- 
ity to contract tliat one accused of an offense against the United States 
shall not be prosecuted if, when examined as a witness against his ac- 
complice, he will disclose fully and fairly his and their guilt, but that 
the accused acquires nierely an équitable title to executive clemency of 
which the court can take notice only when an application to postpone 
the case is made in order to give him an opportunity to apply for par- 
don. In United States v. Lee, the court cited from Greenleaf the 
Tule that the admission of accomplices as witnesses for the^government 
îs justified by the necessities of the case, it being often . impossible to 
tring the principal offenders to justice without them, and from People 
V. Whipple, 9 Cow. (N. Y.) 707, where it was said: 
"If he appears to bave been the principal offender, he will be rejectèd." 

In United States v. Hinz (C. C.) 35 Fed. 272, it was said: 

"That the authority to promise immunlty to an accomplice upon his turnihg 
state's évidence is not vested in the prosecuting offlcer, but whether they wlU 
be admltted to testify, and thus secure an équitable right to clemency, is 
vested in the discrétion of the courts, to be exercised cautlously, in view of 
ail the clrcumstances of the case, and to proinote the ends of justice." 

In the case at bar, so far as is shown by the affidavits and by the 
évidence on the trial, the plaintiff in error was himself the principal 
offender. If in his disclosure which he made to the coUector of cus- 
toms, he implicated any other person, that fact was not made known to 
the court below. On the trial it was shown that the plaintiff in error, 
accompanied by Friedlander, went in an automobile from San Diego to 
El Centre, Mexico, taking with him two empty suitcases, and that on 
returning to Calif ornia he was arrested while in possession of the suit- 
cases, which were filled with opium prepared for smoking. The dis- 
trict attorney, when he was advised of the nature of the testimony 
which the plaintiff in error proposed to give on behalf of the govern- 
ment said : 

"We cannot nolle pros. this case. * * * We eannot convlet any one else 
on. thls testimony." 

The statement so made to the collecter of customs by the plaintiff in 
error must hâve been évidence only of his own guilt, and not that of 
another, and the record shows that nothing that he said at that time 
was used against him or against his codefendant on the trial, and that 
he did not testify on the trial. In brief, the plaintiff's contention 
amounts to this : That if a défendant in a criminal case shall disclose 
to some offiicer of the government ail the facts which show his own 
guilt, and offer to testify thereto, he will be entitled to the clemency 
of the court, and to its aid in obtaining a pardon. Such is not the law. 
The plaintiff in error was given ample opportunity to apply for pardon 
between the date of the indictment and the trial, which occurred eight 
months later. 

[2] It is assigned as error that the court below permitted the gov- 
ernment to prove a conversation between the arresting ofiicer and the 
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défendants at the time when they were takeh from the automobile in 
which they were carrying the opium. The objection of the défendants 
was that such évidence was not admissible until the corpus delicti was 
established. To this it is sufficient to say that the order in which testi- 
mony shall be admitted is largely within the discrétion of the trial 
court. Thiede v. Utah Territory, 159 U. S. 511, 519, 16 Sup. Ct. 62, 
40 ly. Ed. 237. And while it may be préférable to prove the corpus de- 
licti before ofïering évidence to implicate the accused, "it is not error 
to receive évidence against the accused before the corpus delicti has 
been proved." 12 Cyc. 556; 7 R. C. L. 778. 

[3] We need not discuss the assignment of error that the court erred 
in refusing to instruct the jury that the évidence àdduced was insuffi- 
cient to warrant conviction of the défendants or either of them, and "I 
therefore instruct you to find the défendants not guilty on said indict- 
ment." No such request for an instructed verdict appears in the tran- 
script, nor does it appear that any exception was taken to any of the 
instructions, or to the déniai of any requested instruction. It may be 
added that the point of law raised on this assignment was decided ad- 
versely to the contention of the plaintiflf in error hère by the décision 

of this court in Ng Choy Fong v. United States, 245 Fed. 305, 

C. C. A. . 

We find no error. The judgment is affirmed. 



TURNÉR CONST. CO. v. UNION TERMINAL 00. et al. 

(Circuit Court of Appeals, Fiftli Circuit. January 25, 1918.) 

No. 3144. 

: EquiTT <S=»128 — Pleading — Admissions — Efi'ect of. 

Wliere côinplalnant's Mil to ènforce a iiiechanle's lien alleged that 
named persoiis hàd some interest in the preinises, either as mortgagees 
or purchasers, but alleged that such mortgage was inferlor to the lien, and 
the évidence indicated that the existence ot the mortgage was uncontro- 
vertéd, cbmplairiant cannot attack thé decree becnùse of the abfience of 
formai proof of the mortgage ; his pleading amounting to an admission 
of its existence. 

2. Equity <©?r>427(3)— Pleading— Prateb FOR Relief. 

In suit to enforce meehanic's lien on mortgaged preniises, where it ap- 
peared that the mortgagee advanced sums to the owrier, and that a por- 
tion of this 'was depositod to the .joint aceount of the owner and com- 
plainant, subjeçt to withdrawal on their joint check, being so heW as a 
guaranty of performance, coraplainant Is, under bis prayer for gênerai 
relief, entitled to an order directing the ovvner to join in executing a 
check to enablè complainant to withdraw funds. 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Suit by the Turner Construction Company against the Union Ter- 
minal Company and others. From the decree, granting part only of 
the relief sought, complainant appeals. Modified aiid affirmed:, 

®:»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Sam R. Marks, of Jacksonville, Fia. (Marks, Marks & Holt, o£ 
Jacksonville, Fia., on the brief), for appellant. 

J. T. G. Crawford, of Jacksonville, Fia. (H. B. Hurd, of- Chicago,: 
111., on the brief), for appellees. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

WALKER, Circuit Judge. [1] This is an appeal by the Turner 
Construction Company from a final decree rendered iïi à suit brought 
by it to enf orce a builder's or mechanic's statutory lien for the bal- 
ancé alleged to be due and unpaid for labor and material furnished 
by the appellant undér a contfact between it and the Union Terminal 
Company (which will bé called the owner). William T. Abbott ànd 
the Central Trust Company of Illinois were m'ade défendants; the 
bill alleging: 

"That the sald William T. Abbott and the said Central Trust Company of 
Illinois hâve or claim some interest in the said premises as purchasers, mort- 
gagees, mortgagces in trust for parties unknown, judgment creâitors, or 
otherwise, the précise nature whereof is unknown to your orator; but such 
interests, If any there be, aecrued with notice of your orator's said claim, and 
haye so aecrued as to be, and they are, subject to the lien of your orator as 
aforesaid." 

The answer of Abbott and the Central Trust Company of Illinois 
to the bill averred thé exécution by the owner to them as trustées of 
a mortgage or deed of trust on the property described in the bill to 
secure $240^000 of bonds and interest thereon, and set up that the 
claim asserted by the plaintiff is subject and subordinate to the lien 
created by the mortgage or deed of trust. A copy of that instrument, 
with a certificate thereon showing that it was duly filed for record, 
was made an exhibit to the answer. Formai proof of the mortgage 
was not made, but the record in the case shows that it was mentioned 
by plaintiff's counsel and in testimony for the plaintiff as if its ex- 
istence was not questioned. 

We think the pleading and évidence in the case were such as to pre- 
clude the appellant from now raising a question as to the existence 
of the mortgage or deed of trust. The above-quoted averments of 
the bill amounted to an admission that the défendants mentioned 
therein had an interest in the property sought to be subjected to the 
lien asserted by the bill, and no issue with référence to that interest 
was tendered, except by the averment to the efïect that it was subordi- 
nate to the lien asserted by the bill. A party cannot be heard to im- 
peach a judgment or decree because of the absence of formai proof 
of a fact which bis pleadings and évidence in the case show was ad- 
mitted or treated as uncontroverted. 

[2] By dealings between the appellant and the Central Trust Com- 
pany, the lien of the former was subordinated to that of the latter 
as to so much of the amount payable to the former under its contract 
as was in excess of $205,000, the amount the Trust Company agreed 
to supply for the labor and material donc or furnished. By the decree 
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appealed from the appellant was adjudged to hâve a lien, superior 
to that of the mortgage or deed of trust, for the amount of the dif- 
férence between $205,000 and the amount the Trust Company had 
actually paid. Part of the amount paid by the Trust Company to the 
owner was not, received by the appellant, but, under an agreement 
between it and the owner, was deposited in their joint names in a bank, 
for the purpose of guaranteeing appellant's faithful performance oiÉ 
its çontraçt; the agreement providir>gi for the parties to it signing a 
check, payable to the order of the appellant, for the amount of the 
deposit when the final payment under the building contract should 
become due and payable to the appellant. The amount deposited in 
the bank; was credited to the Trust Company as a payment made by 
it, and w;a,s included in the amount decreed àgainst the owner ; but the 
decree made no proyision for withdrawai of the amount from the 
bank and the payriient of it to the appellant. In thàt respect the de- 
cree failed to give the appellant relief to which its prayer for général 
relief entitled it under the findings made. The parties whose joint 
check wftsrequired to get the amount deposited ip bank were before 
the court and subject to its orders. 

Thé conclusion is that the decree appealed from should be modified,, 
by inserting an order requiring the Union Terminal Company, dne of 
the appellees, within 15 days after the filing in the District Court of 
the, :iTiandate of this court to join the appellant in signing a check on 
the Barnett, National Bank of Jacksonville, Fia., for the amount on. 
deposit therein to the joint crédit of the two parties just nientioned.- 
As SO; modified, the decree, in so far as it is brought into question by 
the appellant, is affirmed, with costs against the appellee Union Ter- 
minal Company. The disposition of the appeal of the Union Terrain 
nal Company from the same decree is shown in the opinion rendered 
in, Union Terminal Co. v. Turner Construction Co., 247 Fed. 727^ — - 
C. C. A. - — (U. S. Circuit Court of Appeals, 5th Circuit, présent 
term). 

Modified and affirmed. 
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SABINE HAKDWOOD 00., Limltecl, v. WEST LUMBER CO. et aL 

(Circuit Court of Appeals, Fiftli Circuit. January 29, 1918.) 

No. 3093. 

JUDGMENT iS=»675(l) — CONCLUSIVENESS — PeBSONS CoNCttfDED. 

Where an attoniey, liaving acquired hls client's iuterest In laiid on 

■ bis own belialf, resisted tlie second suit to reform a decree affecting title 

to tlie land, appearing in tliat litigation for his own beuefit and preparing 

a plea of disclaimer for liis client, sncli attoruey, ttiougli not formally 

made a party, is concluded by tlie decree therein. 

Appeal from the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Suit by the Sabine Hardwood Company, Limited, against, the West 
Lumber Company and others. From a decree for défendants (238 
Fed. 611), complainant appeals. Affirmed. 

W. D. Gordon and Henry G. Russell, both of Beaumont, Tex., for 
appellant. 

- C. L. Carter, of Houston, Tex., and Chas. T. Butler, of Beaumont, 
Tex., for appellees. ■ 

Bef ore WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. By this suit the appellant assérts an in- 
terest in land claimed to hâve been acquired by a conveyahce of W. 
'D. Gordon to it. Whatever interest Gordon had was involved in a 
suit in which a final decree was rendered on December 4, 1911. Gor- 
don was the attorney for H. P. Weir, a party to that suit. After the 
rendition of the decree just mentioned, Gordon acquired Wèir's inter- 
est in the land involved in the suit. In May, 1912, persons who had 
been parties to the suit in which the decree mentioned was rendered 
brought in tlie same court against Weir and others a .suit, an object 
of which was to reform the decree rendered in the former suit. Gor- 
don was not named as a party to that suit. Weir by a plea which was 
prepared by or at the instance of Gordon, set up that he was no longer 
interested in the subject-matter of the suit, that prior to the institu- 
tion of that suit he had sold and conveyed ail his interest to Gordon, 
and that Gordon, after the institution of that suit, sold and conveyed 
his interest to the Sabine Hardwood Company, the appellant. Gor- 
don actively participated in the trial of the second suit, which resulted 
in a judgment or decree reforming the one previously rendered. He 
examined and cross-examined witnesses, prepared charges, and made 
an argument to the jury. He conducted such résistance as was made 
to the granting of the relief sought by the plaintifïs in the suit. It is 
not disputed that, if he was bound by the decree rendered in that suit, 
the claim asserted by the appellant cannot prevail. 

Gordon had a property interest in defeating the relief sought in the 
second suit. It was plainly disclosed that Weir, his former client, was 
no longer concerned. A déniai of the prayed-for reformation of the 

@s>Por other cases see same topic Si KEY-NUMBER in ail Key-Numbered Dlsests & Indexes 
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former decree would hâve inured to the benefit of Gordon and his 
corporation grantee, practically ail of the stock of which he owns. In 
assuming and managing the défense made, he was undertaking to pro- 
tect an initerest of his own. From the fact that he was not nominally 
a party to the suit, it does not follow that he was not bound by the 
resuit of it. When one who has a property interest in defeating relief 
sought in a suit openly takes substantial control of the défense made, 
he is bound by the judgment rendered, the same as if he were the 
nominal, as well as the real, défendant. Bachelder v. Brown, 47 Mich. 
366, 11 N. W. 200; Parr v. State, 71 Md. 220, 17 Atl. 1020; Ander- 
son V. Watt, 138 U. S. 694, 11 Sup. Ct. 449, 34 L. Ed. 1078; Lovejoy 
V. Murray, 3 Wall. 1, 18 L. Ed. 129; 1 Freeman on Judgments (4th 
Ed.) § 174; 2 Black on Judgments, § 540. To say that Gordon was 
not bound by the decree rendered in the second suit would amount 
to sayiflg that one may hâve a trial by a court having jurisdiction of 
an issue in which he has a property interest, without affecting his right 
to raise the same issue in a subséquent suit. It was clearly disclosed 
to the court that Gordon was not representing another, who claimed 
to hâve an interest that could be adversely afïected by the granting of 
the relief sought, and that his activities in the suit were in behalf of 
himself, and no one else. It could not hâve been made plainer that 
the défense âttempted was his own, if he had been formally substi- 
tuted as a défendant in the place of Weir, who made it known to the 
court that at the time the suit was brought he was not interested in 
the litigation, but that Gordon, who had succeeded to his interest, was. 
The only contest to which the suit gave rise was one in which Gordon 
took the part of the real défendant, p^ormal intervention was not nec- 
essary to make him a party bound by the decree rendered. 
The decree appealed from is alfirmed. 



BLACKINGTON v. UNITED STATES et al. 

(Circuit Court of Appeals, First Circuit. Jauuary 2, 1918.) 

No. 1320. 

Akmt and Navy ©=520 — Enlistment — Validity — AIatebiality. 

Where petitioner, af ter enlistment in the National Guard, became a 
soldler of the United States aruiy, being drafted into the service pursuant 
to National Défense Ac-t June 3, 1916, c. 134, § 111, 39 Stat. 211 (Oomp. 
St. 1916, § 3045), and National Conscription Act May 18, 1917, c. 15, I 1, 
subd. 2, 40 Stat. 76, on August 5, 1917, at which tlme he was examined by 
the fédéral médical officers and aecepted, and such examination was not 
shown to be irregular or unfalr, his status is determined by the draft 
of August 5, 1917, and irregularlties. If any, which might bave occurred at 
the time of his previous examination and voluntary enlistment, are Imma- 
terial. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Jr., Judge. 

Pétition by Cari A. Blackington for writ of habeas corpus against 
the United States of America and others. From an order disaiarg- 
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C. FRT GLASS CO. 125 

ing the writ, and remanding petitioner to custody of his commanding 
officer (245 Fed. 801), petitioner appeals. Affirmed. 

Harvey D. Eaton, of Waterville, Me., for appellant. 

Frédéric Gilbert Bauer, Major Judge Advocate, of Boston, Mass. 
(Thomas J. Boynton, U. S. Atty., and Lewis Goldberg, Asst. U. S- 
Atty., both of Boston, Mass., on the brief), for appellees. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

PER CURIAM. In this case it appears that the appellant is now a 
soldier in the United States army, having been drafted into that serv- 
ice, pursuant to section 111 of the National Défense Act of June 3, 
1916 (39 Stat. 166, 211), and of section 1, subd. 2, of the National 
Conscription Act of May 18, 1917, on August 5, 1917, at which time 
he was examined by the fédéral médical offîcers and accepted into said 
United States service, and said examination is not shown to hâve 
been in any manner irregular or unfair. In view of the above, we are 
of opinion that his présent status as a soldier is determined by the 
draft of August 5, 1917; that irregularities, if any, which may hâve 
taken place in his previous examination and voluntary enlistment ob 
June 29, 1917, in Battery E, First Maine Heavy Artillery, of the Na- 
tional Guard, are of no moment; and that it is unnecessary to consider 
whether the conduct of the médical examiner and recruiting officer in 
regard thereto was such as in any way to afïect the validity of his en- 
listment on June 29, 1917, as a member of said National Guard. It 
follows that the District Court did not err in discharging thé writ of 
habeas corpus and remanding the appellant to the custody of his com- 
manding officer. 

The order of the District Court is affirmed, and the appellees recover 
their costs in this court. 



McKEE GLASS CO. et al. v. H. C. FRY GLASS CO. 

(Circuit Court of Appeals, Tliird Circuit. January 29, 1918.) 

No. 2310. 

1. Patents <©=9.324(5) — Inpmngement— Beview — PitESUMPTioNS — Omissions 

FROM Record. 

In coutenipt proceedings for violation of an injunctlon agalnst In- 
f rlngement of a patent, wliere an item of a penalty imposée! for compen- 
sation additional to profits and royalty was clearly based upon évidence 
not before the appellate court, it must be assumed that it was sufficient 
upon which to base the avvard. 

2. Patents <S=»318(C) — Infringement — Dahages — Profits. 

Where an infrlnger made profit.? on some sales and sustained losses on 
others, the patentée was entltled to recover the profits made, without de- 
ducting the losses. 

3. Patents <©=>319(1) — Infringement — Damages — Losses. 

Though an infringer sustained losses on infrlnging sales, they Inflicted 
injury on the patentée, entitling it to damages. 

4. Patents ®=»318(3) — Infringement — Damages— Profits. 

A royalty, whether agreed to or imposed on an infrlnger, is an elemeiit 
of cost to be paid before profits can be made, and a patentée in case of 
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an infringement Is «ntitled lo the amount of the royalty and the amount 
of the infrlnging profits above the royalty; bdt where the royalty was 
not included as a factor of cost, and the profits were thereby increased by 
the amount of the royalty which should hâve been charged, the patentée 
wasnot entltled to a roj'alty, in addition to the profits as so increased. 
5. Patents , ®=319(1) — Infbingemknï — Dahage^— LossEs. 

On infrlnging sales, on which the infrlnger siistained losses,- the patentée 
was properly allovved as damages an amount equal to a royalty agreea 
upon at one time as à proper charge for using the patented process. under 
a lieense. 

Appeal froin the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by the H. C, Fry Glass Company against the McKee Glass 
Company and others. From a decree imposing a penalty on défend- 
ants for violating an injunction, théy appeal. Modified and affirmed. 

Kay, Totten & Powell, of Fittsburgh, Pa. (James I. Kay and Robert 
D. Totteh, both of Pittsburgh, Pa., of counsel), for appellants. 
Marshall A. Christy, of Fittsburgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOÛI,LÉY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This matter arisesi out of contempt 
proçeedings instituted against the défendants below for violation of a 
permanent iiijunction against infringement of;the patent in suit (No. 
628,027), and pertains to the, arpoUnt awarded Âe compl^inant as 
cotnpensation for its injuries. , 

This litigation was begun in 1906; ,it was bitterly fought through 
various state and fédéral courts (Fry Glass Co. v. McKee Glass Co., 
24a Pa. 34, 86 Atl, 644; Blair v. jeanette-McKee Glass Works (C. 
C.) 161 Fed. 355; Libbey Glass Co. v. McKee Glas^; Co. (D. C.) 216 
Fed. 172, affirmed 220 Fed. 672, 136 C. C. A. 314) ; and it reached per- 
haps its final stage in a récent decree of the District Court (now before 
us on appeal) imposing upon the défendants a penalty for violating its 
injunction*, 

We are not concerned with this protracted litigation, except as it 
bears upon the proçeedings for contempt of the court's final decree, in 
which violation of the injunction is admitted and entire contempt for 
the court's decree is shown. 

The questions raised on ttiis appeal are three.:, The first has to do 
with the principle upon which the court formulated a penalty against 
thé défendants; the second and third relate to certain items in the 
amount of the penalty. 

The défendants do not deny their liàbility to the complâinant for 
injuries proven to hâve been sustained ; but maintain, that in impos- 
ing the penalty, the trial court exceeded its powers by adding to the 
remédiai amount ascertained a sum that is purely punitive. They ar- 
gue that the purpose of a civil prosecution for contempt is remédiai 
rather than punitive, and that the penalty to be imposed should cor- 
respond with and be no greàter than the loss, expense, and injury 
which the complâinant is shown to hâve sustained by reason of the 
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défendants' misconduct and disobedience ; citing Wells v. Oregoh Ry. 
& Nav. Co. (C. C.) 19 Fed. 20; Christensen Engineering Co. V. West- 
ihghouse Air Brake Co., 135 Fed. 774, 68 C. C. A. 476. We find that 
we are not called upon either to consider or décide any question of 
punitive and remédiai penalties in contempt proceedings, bécause the 
record makes it very clear that the award in this case was within the 
principle contended for by the défendants, in that, it shows no attempt 
on the part of the court to, impose a punitive penalty, but shows, on 
the contrary, that the court was careful to restrict its award to com- 
pensation for injuries actually sustained. The trial judge said: 

"In flxing penalties for civil contempts, it seems to the court important 
that care should be taken to glve the plaintiff fuU compensation lor the in- 
juries sustianed, and not more." 

The only question, therefore, is: Whether the trial judge in awârd- 
ing the complainant indemnity for its injuries, abused his discrétion byr 
making an award in excess of injuries proved. 

The penalty imposed amounts to $25,151.70. It is made up of sev- 
eral items, which in round nuinbers are as f ollows : 

Net infrlnging profits reallzed by défendants $ 8,000.00 

Royalty at 6 per cent, on défendants' entire sales of $41,713.97 2,500.00 

Coniplalnant's expenses and costs, and master's fee . 4,700.00 

Additional compensation for complainant's injuries 10,000.00. 

The assignments of error embrace ail items except those of com- 
plainant's expenses and costs, and master's fee ; but at the argument 
they were limited to the compensation item of $10,000.00 and the 
royàlty item of $2,500.00. 

The défendants charge that the court abused its discrétion by al- 
lowing $10,000.00 as compensation for the complainant's injuries, in 
that, it arbitrarily made the allowarice without any évidence of injuries 
sustained by the complainant to which such compensation is applicable. 
The défendants base this contention upon the theory that ail matters 
of the complainant's injuries and compensations were referred tô a 
master, who showed by his report that ail injuries sustained were com- 
pensated for in the items of profits, royalties, expenses, aild costs, 
therein set forth, and, that, therefore, there was no évidence upon 
which to predicate the court's award of $10,000.00 subsequently made 
for additional compensation. Of course, if this is the fact, the con- 
tention of the défendants is Sound. What is the fact? 

The contempt proceedings were conducted in open court and con- 
sumed three days. Many witnesses were heard, and there were of- 
fered in évidence the entire record of this case and of the case in the 
Pennsylvania state courts, in much of which litigation the trial judge 
had taken part and with ail of which he was thoroughly familiar. It 
became clear at the hearing, that certain of the complainant's injuries 
arose from inf ringing profits v^rhich had enured to the défendants, and 
that an accounting of such profits was necessary. The trial judge, 
therefore, appointed a master to ascertain thèse profits and damages — 
"to assist [him] in arriving at proper pecuniary penalties ^yhich should 
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bç :irn,posed upon the, défendants. JEtirflief pf the.plamtiff,", A,ft.er the 
master had filec^.hi^. report, shawing,;an açcovinting^ the court sa\à: 

'"The fliid^ngs of tlie master qs. reçorted^a aiS of ttoe;. court are based i^fon 
actiial figures tal^en froD» bopks of the défendante ' and from the record.s of 
the casç, TTjey'wP not çompensate the plàiiitifC for the Injuries doiie.it." 

dorititiuing, thé court 'said : - .' ' 

;'"Thé'hlstory of this litîgatloji, shoWs thât thè defeiiâafits have'beeiimost 
piei^lstéiit iii their acts of infringément of the plalntltfs rlgtts, aiïd'tîat they 
ha\<e'ln a marked degree treated notionlF the deere&s but th* jurlsdlctlon of 
this court with cqnteippt.; It Is plaln;fr<)ni.all.:the testiinony in this | case [by 
whlch we surmise tbe court meant that whlch was taken in open court as 
well as that wMch was taken before the master] that the platntlff has suf- 
fered injury at the hands of the défendants to an extent whlch cannot bé 
accurately ineasured in dollars and cents." ' 

The court then added to the itfems of the màster's report the dîs- 
puted item of $10,000.00. i . 

[1] The record, as it appears before us on this appeal, embraces 
only the testimony taken beforé the master upon which alone his âc- 
counting and findings were based. : But there was testimony heard by 
the trial. judge which was not heard by the master, to which, rnani- 
festly the triai judge alluded when he said: 

"It Is plain from oH the testimony In the case that the plaintlff has suftered 
injury àt the hands of the défendants Which cannot be acctirately measured 
In dollars and cents." 

That testimony is not before us in this çecord. As his opinion 
shows, not only by its gênerai trend, but by positive expression, an 
effort on his part to lirait the penalty to compensation for .ipjuries sus- 
tained, and for nothing more, it is clear to us that the trial ju,dge based 
the $10,000.00 compensation item upon the évidence which he had 
heard and not upon the évidence which the master had heard. As 
there was évidence before the trial judge which is nqt before us, and 
as it is plain that in reaching hiS; decree the triai judge considered 
that évidence, we must assume, on authority of Pound v, Turck, 95 
U. S. 459, 24 h. Ed. 525, and Wagner v. Standard Sanitary JVIfg. Co., 
244 Pa. SIO, 91 Atl, 353, that there was sufficient évidence upon which 
to base the award of $10,000.00. , 

[2,] The subject-matter of the référence to the master was injuries 
sustained by the complainant arising direcdy from infringing sales. 
Thèse were measured by profits earned and damages inflicted. As the 
infringing sales were of two classes, those creating profits and those 
carrying losses, the mas.ter's inquiry was .directed to the amount of. 
profits on the former, and the measure of, damages on,the latter,; or on 
both. Against the défendants' contention that the complainant was 
entitled only to net profits on ail. sales after deducting losses on soiue 
from profits on others, the master -held, we thin^k .correctly, tliat, as 
the complainant was not a quasi partner of the inf ringers, losses in- 
curred by the défendants through their wrongful .invasion of the com- 
plainant's patent were not chargeable to the complainant (Crosby Valve 
Co. V. Safety Valve Co., 141 U. S. 441, 12 Sup. Ct. 49, 35 L. Ed. 809), 
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and, therefore, the complainant was entitled to; ail profits realized by 
the défendants without déduction of any losses they had sustained. 
We find no error in either the theory or amount of this finding^ 

[3] But the défendants made sales on which there,wexe losses. 
Out of thèse, of course, there could arise no question of profits,, ,But 
they were none the less infringing sales, which inflicted injury upon 
the complainant, entitling it to damages. The master did not distin- 
guish between profit earning and loss incurring sales. He did not 
treat them separately, but awarded damages in the nature of a roy- 
alty ag^inst ail sales. This he fixed at 6 per cent, on grogs receipts 
f rom ail sales by analogy to the royalty provided in a license previously 
agreed upon by the parties and afterwards cancelled. He justified his 
award upon the certainty of injuries inflicted as shown by, the char- 
acter and extent of the infringement, and by the fact that i/t^ évidence 
before him disclosed no other method of imposing damages. 

[4]' What the master did with respect to profit earning sales was to 
calculate profits without including a royalty as a factor of cost, and, 
after profits had been thus ascertained and awarded, he added thereto 
a royalty as an élément of damage. We hâve the question, therefore, 
— Whether as between profits thus ascertained and the royalty subse- 
quently added, the complainant has not received an award greater 
than its proven injuries? This question we must consider with réf- 
érence to the part which a royalty plays in calculating profits, when a 
royalty is présent, as it is in this case upon the master's award. 

If there had been no infringement, and if the articles had been 
manufactured under a license to use the patented process, the royalty 
provided therein would hâve been a factor of cost to the licensee in 
the production of articles under the patent, and profits made thereon 
would be only so much as remained after paying the royalty. This 
is the way profits under a license are ascertained. As the articles 
hère were produced not under license but by infringement of the pat- 
ent, a like royalty is chargeable in the same way as a factor of cost 
in order to ascertain what profits were made by the infringement. 
A royalty, whether it be agreed to or be imposed, becomes an élément 
of cost to be paid before profits can be made ; so it must be included 
in a calculation before profits cân be ascertained. If royalty is in- 
cluded as a cost, profits are reduced by the exact amount of the roy- 
alty; if excluded, profits are increased by the same amount. There- 
fore, it appears to us, that in compensating a patentée for what he 
has lost by the measure of what he would hâve earned but for the in- 
fringement, the patentée is first entitled to the amount of the royalty 
and then the infringing profits earned over and above the royalty ; 
but, that he is not entitled to a royalty to cover what he himself would 
hâve earned or would bave received from another but for the in- 
fringement, plus infringing profits above such royalty, and plus roy- 
alty again as damages. As the master in this case very properly 
found that the owner of the patent was entitled by way of damages 
to a sum which, but for the infringement it would bave earned else- 
where as royalty, he should hâve included that as a factor of cost 
248 F.— 9 
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(payable, ôf course, to the patent ownef), and thereafter ascertained 
the correct infringing profits. As he did not do this, the profits he 
ascertained werè greater thàn the exact infringing profits byjust 
the ajnount of the royalty with which thé infringers shouldhavêibeen 
chargée, àhd being greater by that amount, we do not think that the 
subsequehii imposition of , a royalty oti the profit earning sales vvàs 
warranted. The real and primary dahiâge to the ownel* of the patent 
was in beîng deprived of thé royalty value of the invention. If that 
value is restored to it once, either in the shape and by the' name of 
damages or embraced in profits which are swoîlen beyond their proper 
figure because of the iïhproper omission of royalty as a factOr of cost, 
the resùlt is the sanie and thte owner of the patent is compensated 
for that injury. Or, stated ih ànother way, as the grossi profits which 
were ascertaiiied in this case Without designating a royalty as a cost 
factor are the same in amoùnt as the royalty plus correspondingly 
lesser profits, we do not find érror in the master's item of $7,945.93 
for infringing profits. Our finding is, that a 6 per cent, royalty in the 
nature of damages should not be added thereto. 

The difficulty which the master had in finding from the évidence 
before him a méthdd of awarding damages for the infringing sales 
on which profits were earned, is explâîned perhaps by the fact that 
only a part of the évidence of the complainant's damages was before 
him; the other part had already been given before the court, and 
upon it, the court made its award of $10,000.00. 

[5] While we hold that the award ôf damages in the form of a 6 
per cent, royalty on profit producing sales should be disallowed, the 
same reasdning applied to loss incurring sales leàds to an opposite 
conclusion. There, the défendants inflicted injury upon the complain- 
ant by invading its patent rights. Whether they^ made or lost by it, 
they deprived the complainant pf Carnings equal at lèast to the royalty 
Value of its invention. The resuit was an injury tq the complainant for 
which the défendants must pay in some way and in some amount. 
The way which the master thought was proper, was that which- the 
parties themselves had previously adopted and then àbandoned. This 
was by paying a royalty equal to 6 per cent, on the sales. That was 
what the défendants and the complainant thought at one time was the 
proper charge for using the patented process under license whether 
the licensee made or lost thereunder. As the défendants used it with- 
out license, it would seem that the same charge would not be improper 
in ascertainiflg the damages : they thereby inflicted. ■ Theref ore, we 
think that a royalty of 6 per Cent, should be charged as damages 
against the gross sales of $5,339.44 on which the défendants sustained 
losses, and, as we hâve said before, that a royalty of 6 per^ cent, 
charged as an item of damage in addition to profits as ascertained on 
the $36,374.53 of sales, should be disallowed. With this modification, 
we direct that the decree below be afiirmed. 
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In re GREER. 
(District Court, W. D. Kentucky, at Paducah. January 29, 1918.) 

1. Bankruptct <S=>51i — ^Adjudication — CoKtest. 

There is no way open to credltors to contest an adjudication In volito- 
tary bankruptcy, except as the Bankruptcy Act gives It 

2.. Bankbuptct ig=>51— Adjudication— Effect. , 

An adjudication In bankruptcy is a caveat or notice to ail the woiria, 
and credltors, If deslring to question the adjudication on the grpiiind that 
it was Induced by fraud, must act promptly; or their rights are logt, for 
the passage of the bankrupt's estate to the trustée will prevent a retum 
to the status quo. 

3. Bahkbuptoy «=»413(4) — Dischabqic — Objections — SPEcmcATiONSi 

Bankruptcy Act July 1, 1898, c. 541, f 14, 30 Stat. 550 (Comp. St. 1916, 
i 9598), déclares that the application for discharge shall be grantéd, un- 
. less the bankrupt has commltted an offense punlshable by imprisonmént, 
or has, with Intent to conceal hls.true financlal condition, déstroyed ' or 
falled to keçp booka of account, or has obtalned money or property upon 
crédit hy a materlally false statemeut In wrltlng, or has at a tlme sub-' 
sequent to the flrst day of the four months Immedlately precedlag' the 
flUng of the pétition transferred, removed, etc., or concealed his property 
wlth intent to l^lnder, delay, ordefraud hls credltors, or In a' voluntary 
proceeding has heen granted a discharge withln six ye^irs, or has refused 
to obey any lawful order, or to answer materlal questions. Section 29b, 
cl. 2 (section ' 0613), telatlng to offenses, déclares that a person shdll be 
punlshed by imprisonmént for havlng made a false oath in, or Ih relation 
to, any proceeding in bankruptcy. One adjudlcated a bankrupt In the 
Western district of Kentucky petitloned for discharge, whereupon a 
çredltor filed a spécification of objection, on the ground that the baakrupt 
was not a cltlizen of Kentucky, and was not at the tlme of the fillngiof 
hlS pétition, and had not been for six months immedlately preçeding tlie 
filing of such pétition, but was a citizen of Missouri, and had resided 
and voted there, prlor to the filing of the pétition in bankruptcy, and 
had alsoflled a pétition in the District Court fpr the, Easterh District of 
Missouri, désçrlblng himself as a citizen of Missouri., Held,.t\iat tjie 
spécification of objection did not show that the Jttankrupt's principal 
place of buslhess waS not in Kentucky, and dld not disélose ' that thé 
bahkriipt' had been guUty of making false OàOi, but rather ralsed the' 
Inferencethat the bankrupt, belng In doubt as to whlch court hasijurls- 
dlction, flled two pétitions, it waa insuffident^ and discharge should be 
granted. 

In Bankruptcy. In thé matter of the bankruptcy of William A. 
Gréer. On objection by E. W. Avey, creditor, to the bankrupt's péti- 
tion; for discharge. Objections overruled, and discharge granted. 

E. T. Bullock, of Clinton, Ky., for creditor. 

John R. Evans, of Clinton, Ky., for bankrupt. ; 

WALTER EVANS, District Judge. Thé voluntary pétition in this 
case was filed Sèptember 27, 1917, and the adjudication of bankruptcy 
was made On October 3d f ollowing. The trustée was seasonably elected 
and put in charge of the bankrupt's estate. On November 5th the 
bankrupt filed his pétition for a discharge, and on December 4th an or- 
der wçis eriteired, setting' it for hearing on January 12, 1918, upon which 
date ail créditors were warned to show cause why the discharge thiig. 

^s>VoT otber cases see saina topie A KEY-NUMBBR In ail Key-Nui^bered DlEests ^ Indexe* 
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asked should not be granted. On that daj E. W. Avey, a creditor, in 
writing specified a single objection to tlie discharge. It was in this lan- 
guage: 

"The underslgned, E. W. Avey, one of the credltors of W. A. Gréer, bank- 
r\ipt, arfi^ \vho has proyen his clalm bef ore E. W. Bagby, référée In bank- 
ruptcy, in Paduc«,h, Ky., cornes and bbje(îàs to tîie granting of the discharge In 
Imnkruptcy for the ïollowlng reasons: Because W. A. Gréer is not a citizen 
of the State of Kentucky, and was not at the titae of tlie flllrig of hlsi pétition 
In bahkruptèy, ànd hâ'd not been for six months Iminédiately preceding the 
flling of sald pétition, but was a citizen of thè 'State of Missouri, Scott coùnty, 
and had resided there sincc 1915, and yoted in Scott county, Missouri; at the 
gênerai élection In 1916, Itsted hls piropérty for taxation in 1916 and 1917 
in Scott county, Missouri, and further that on the Ist of January, 1918, the 
sald W. A. Gréer flled his pétition to become a bankrupt ih the District Court 
of the United States for the Eastern District of Missouri, at Oaspe Girardeau, 
Moj, whereithe sarae is now pending, and in; which he declared him^elf to be 
a citizen ef the state of Missouri. Wherefore E. W. Avey, as créditer «f W. 
A. Gréer, objecta to the jùrisdiction of the District Court of the TJnlted States 
for the Western District of Kentucky to grant to W. A. Gréera dlschaï^e from 
hls defots as asked for in the pétition for discharge, and whlch is set for 
hearing: on tl»e 12th day of January, 1918, before your honor." 

In his pétition for adjudication, which was sworn to ànd în 3,11 re- 
spects in proper f orm, the bankrupt stated : 

"Tbat he had his principal place of business, and has reSided and has had 
his domicile for the greater portion of six: months next immediately preceding 
the flUng of this pétition at Clinton, withln sald Judicial district." 

That pétition, theref ore, on its face clearly showed a case withîn the 
jurisdiction of the court undef section 2, clause 1, of the act (Act July 
1, 1898, c. 541, 30 Stat. 545 [Comp. St. 1916, § 9586]). 

[1, 2] It was distinctly held by the Circuit Court of Appeals of this 
Circuit, in the Case of Ives, 113 Fed. 911, 51 C. C. A. 541, that there is 
no way open tp creditors to contest an adjudication in a yoluntary pro- 
ceeding except as the act gives it. This ruling was folio wed by this 
court in the case of R. H. Pennington & Co. (D. C.) 228 Fed. 388, 35 
Am. Bankr. Rep. 832, and we suppose, when the adjudication of bank- 
ruptcy was made on October 3d, thè question of jurisdiction was final- 
ly adjudged, subject to allowable appellate proceedings, either by péti- 
tion for a review under section 24 or appeal Under section 25a of the 
act (Comp. St. 1916, §§ 9608, 9609). We say this because it may be 
conceivable that withini a reasonable time a creditor might show 
grounds upon which an adjudication might be set aside, if there had 
been a fraud upon the jurisdiction of the court, and through this 
means or otherwise it might be that grounds for a review or for an ap- 
peal might be made available. Under the rule in Mueller y- Nugent, 
184 Û. S. 1, 14, 22 Sup. ,Ct. 269, 46 L. Ed. 405, the adjudication is a. 
caveat or notice to ail the ^yor|d, and by that notice, it may be, that 
creditors, if they can act at ail, are given their day in court andafford- 
ed the opportunity to maké an eiïort to set aside the adjudication., This 
course, if available, might reqtiire, that they ghould act pi:oxnptly, as 
otherwise the title to the bankrupt's assets. woùld hâve pfissed; rto the 
trustée, and the whole status might havé been so radicaïly changed as 
not to admit of disturbance. Section 70a (Comp. St. 1916, § 9654). 
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We conclude that the question of jurisdiction has not been raised in 
time, 

[3] Besides, this case has reached the stage where the sole question 
is whether the, bankrupt shall be discharged upon his pétition for that 
relief filed November 5th. Section 14 of the act (Comp. St. 1916, § 
9598) régulâtes and limits the proceedings at this stage, and in express 
terms requires that the court shall grant the discharge unless, first, the 
bankrupt had "committed an offense punishable by imprisonment" ; or, 
second, had, with intent to conceal his true financial condition, destroy- 
ed or failed to keep books of account, from which knowledge of that 
condition might be obtained ; or, third, had obtained money or proper- 
ty upon crédit by a materially false statement in writing; or, fourth, 
had at a time subséquent to the first day of the four months immediate- 
ly preceding the fîling of the pétition, transferred, removed, destroyed, 
or concealed, or permitted to be removed, destroyed, or concealed any 
of his property with intent to hinder, delay, or def raud his creditors ; 
or, fîfth, in a voluntary proceeding, had been granted a discharge within 
six years ; or, sixth, had refused to obey any lawf ul order made in his 
case, or to answer material questions approved by the court. Whether 
he has committed an offense punishable by imprisonment must be de- 
termined by the provisions of section 29 of the act (Comp. St. 1916, § 
9613), only clause b(2) of which can hâve any bearing upon the ques- 
tion now bef ore us. So far as applicable that clause is as f oUows : 

"A person shall be punished, by Imprisonment * * * upon conviction 
of the offense of having * * * (2) made a false oath * * * in, or in 
relation to, any proceeding In bankruptcy." 

In his spécification of objection the creditor does not in any way 
State that the bankrupt had been convicted of such offense or had made 
a false oath to the statement in his pétition in bankruptcy regarding 
his "principal place of business," or regarding his place of "résidence" 
in the state of Kentucky. The creditor only says that the bankrupt 
was then a "citizen of Missouri," which alone is not material, as he 
says nothing about the bankrupt's "principal place of business," or his 
résidence, etc., during the preceding six months. Nor does the cred- 
itor State that the bankrupt knew or believed his statements to be false, 
or that they were in any respect made corruptly or f raudulently. We 
incline to think that, fairly construed, the creditor's objection only 
shows that the bankrupt might hâve been in doubt as to what was his 
principal place of business or résidence within the meaning of section 
2 of the act, and that he therefore filed two pétitions in bankruptcy, so 
as to be sure that one or the other was within the jurisdiction of the 
proper court. To be sufficient as an objection to the discharge we think 
the creditor's spécification should hâve made such statements as, if 
true, would hâve shown that the bankrupt had committed an offense 
punishable by imprisonment by showing a case of willfuUy making a 
false oath, for, otherwise, there could not hâve been any punishment 
under section 29b. The spécification, therefore, fails to show the ex- 
istence of f actors that would hâve been indispensable in an indictment 
for making a false oath. Daniels v. United States, 196 Ked. 459, 1 16 
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C. C. A. 233, 27 Am. Bankr. Rep.' 790, Kovolôff v. United States, 202 
Fed. 475, 120 C. C. A. 605, 28 Am. Bankr. Rep. 767, United States 
V. Lake (D.C.) 129 Féd. 499, 12 Am.' Bankr. Rep. -271. 

With thé exception indicâted, no otherofthe 'objections speçified in 
section 14 as a bar to a bank'rupt's' dischar,ge is raised by the creditpr 
now objecting to thàt relief. The single ODJectiôn made, besides not 
being appropriate, imder section 14, to. thé' présent status of the case, 
cdmes too late, inasmuch as the question of jùrisdictionmiist be te- 
garded as res adjudicata so far as this mistimëd attàck upon if goes. 
Nothîhg, therefore, is open to the court, except, under section 14, to 
grarit the dischargè, and that will be done.' 

À decrée accbrdingly Vvill be enteréd. 



i ATKINSON & CO., Inc., v. ALDRICH-OLISBER 00, 
(District Court, D. Massachusetts. Augnst 9, 1915.) ,: 

1. Receivbjks <3=>9lv-CHf BGBS-;^RENT. ; . . 

. After tlje, , expiration of it«, lëase;, the lessor of propérty làrgely lû- 
creasedtliè''rënt as à, means of forcing a corporation tovaéâte: RéCeivers 
for the corporation Were appoint ed, and thongh theré wâsbo évidence of 
appréciation, in value of the premises, the landlord clalmed th^ Lncrpased 
rent for the period of tlie reeeivers' occupancy. Held, tliat as tlie amount 
claiitiéd vràs more than a fàir reiital, the recel vers should bé chargea ônly 
for an amount cbrréspônding to the rent reserved in the old lértsô: ; ■ 

2. H«CEivERs ®=86 — Claims — Evidence. ^' 

Where a landlord, whose premises had been occupled, while reeeivers of 

■ a corporation contûiued its business, asserted a elaiia for damages, but 

; there was noeyidence as to what (Jaiuage had occurred dujring the reçeiv- 

. . ershipj a,nd wtiat occurred while the premises were in 'possession of ' the 

.. èorpoAtion 'prloi; theréto, the wbole item must,'as agiiînst' the recel vt;rs, 

be disàllowed. ■ ''i • ' • i 

3. RÉcËivJsBS iè=i>l96 — Compensation— -DxjTiES. 

RecHveKS are bound to use thé utmost care not to contract bUls whlch 

they may be,iUnable,tft pay, ,f rom . the , prowrty in their han4s,i,aud the 

existence of such bllls throws on thp reeeivers a heavy bUrdeû' to exon- 

erate theriiseiyês f ronl Personal liabillty theref or, and a still grëatët ' bur- 

dèiBifo estàblish a righibito compensation for services as rfeceivêrs ; there-i 

' "forei vyhere reeeivers at the unanimous request ofçorporate créditer^ :eon- 

, , dUjÇtpd the husinessof the, corporation. knowing that It; was being con- 

dueted at a loss, they cannot, tt'here the funds in thelr'hand,^ were Inshffl- 

eieiit éven to discharge ail of the bills they Iheurred, be allowèd cornpën- 

-' sation. '■ ' , ■ 'i:.. ■ ■ ■; 

4.. Receivebs ©ssISS-'Obligatiows op Rbcbi vers— Taxes.' : : ; 

.Taxes assessed against a corporation prior to the appolntment: of re- 
eeivers are debts due f rom the corporation and not the receivership, and 
must be postpoUed to debts incurred by the reeeivers. 
5. Receîveks ®=?154(2) — CLAiils — Counsel Fées. '. ] ' ' 

Whëre' reeeivers weré appolnted who took over the i>roperty and con^ 
tluiied the business of a corporation, no allowance tp counsel' Sor légal 
services rendered the corporation, durlng the receivership prpceedings 
can be made until after the exjîenses of the reeeivership hâve beën pald, 
thé clalhi being a chargé agairtst the funds of the corporation' iiistèad of 
against the receivership. 

®s»Fù» other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



ATKINSON & CO. V. ALDR1CH-CLI8BEE CO. 135 

In Eqûity. Bill by Atkinson & Co., Incorporated, against the Al- 
drich-Clisbee Company, on which receivers were appointée!. , On pé- 
tition by the receivers for a decree fixing their fées and. for partial 
distribution, in which the attorney for the respondent corporation 
claimed compensation for services and expenses rendered and incurred 
during receivership. Distribution directed in accordance with mémo- 
randum filed. 

Stone & Stone, of Boston, Mass., for plaintifï. 
Henry B. Roberts, of Boston, Mass., for défendant. 

MORTÔN, District Judge. As to the rent: 

[1] This was never fixed by order of court, nor by any formai and 
approved action of the receivers: The amount now charged against 
them by the làndlord, $30 per day, was originally put to the Aldrich- 
Clisbee Company as a means of forcing it to vacate. It is plainly more 
than a fair rental value of the premises. It does not appèar thât there 
has been any marked increase in such value since the termination of the 
lease in September, 1913. At that time the landlord charged $20 per 
day. This seems to me the best basis for fixing the atnount of rent. 
I see no reason why the receivers should pay more. The claim of the 
landlord for rent is to be reduced to $20 per day for the time which 
the receivers occupied, viz. 294 days; and the receivership is to be 
credited with the payments of $210, and $4,120, leaving a balance due 
of $1,550. 

As' to the damage to the building: 

[2] It is not claimed that this was ail done during the receivership. 
It is said in the brief for the landlord that "a part of the daniâges for 
which the very moderate claim is made were done while the premises 
were in the control of the respondent corporation or its receivers," and 
again that "the landlord cannot state at what précise time any particu- 
lar part of the damage was done in the bakeshop." As the only por- 
tion of this charge properly payable by the receivers would be the 
damage' done during the receivership, and as that amount cannot be 
separated, the whole item must be disallowed, as against the receivers. 

As to the compensation of the receivers: ' ■ 

[3] The receivers operated the business from January 20, 1914, to 
November 4, 1914, and incurred during that period bills for materials, 
rent, insurance, supplies, etc., incident to such opération. None of theSe 
bills was specially authorized by order of court; they were contracted 
under the gênerai authority to continue the business. As I understand 
the facts, the total amount available for distribution, as of November 
4th, is $10,756.99. The bills against the receivers, as above modified, 
and without their own claim for services, amount to slightly more than 
that sum. The receivers request that their compensation be fixed at 
$5,000, and that it should be made a preferred claim against the funds 
in their hands. It is apparent that whatever sum is allowed to them 
must be paid at the expense, not of creditors of the Aldrich-Clisbee 
Company, but of creditors of the receivership itself. 

Receivers are bound to use the utmost care not to contract bills which 
they will be unable to pay from the property in their hands. The 
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existence of such bills throws on thè receivers a heavy burden to ex- 
onerate thémsélves frôm personâl liability therefor, and â' still greater 
burdeh to esfablish a right to compensation. The court itself bas a 
duty to Été tbât persohs who deal properly with its officers get their 
money. Gutterson et al. v. Lebanon I. & S. Co. (C. G.) 151 Fed. 72; 
23 Ency. of Lvaw, p. 1096, collecting authorities. See, too, Atlantic 
Trust Company v. Chapman, 208 U. S. 360, 28 Sup. Ct. 406, 62 L. Ed. 
528, 13 Ann. Cas. 1155. , ,.„. ; ,;: -, , 

In this case, yi^ldi;ig tothe unanimous vote of the creditors, the re- 
ceivers, against their better judgment, continued the business at a loss. 
There was also a large shrinkage below the inventory on the final sale 
bf the assiets, which was unexpected bythe receivers, or by the credi- 
tors of the Aldrich-Clisbee Company, and which more than accounts 
for the slight defieiency in the funds on hand to meet the receiver's 
bills. As between the receivers and the creditors who assented to and 
urged the course taken, the former would probably be entitled to.rea- 
sonable >compensation. But as between receivers and persons who 
dealt with them as officers of the court, if under any circumstances 
compensation would ever be awarded to the former at the expense of 
the latter, this is not a case of that extraordinary and exceptional char- 
acter. The operating losses, incurred by the receivers after they knew 
that thè business was losing moneyy amount to more than the defieiency 
of assets to meet the receivers' bills. The receivers' request for com- 
pensation must therefore be disallowed. 

[4] The taxes for 1914, assessed against the property while in the 
receivers' possession^ are to be paid in fuU for such amount as may be 
justly due. The taxes assessed prior to the appointment are due from 
the corporation, not from the receivership. They are postppned to 
debts incurred by the receivers. 

[5] Mr. Roberts' claim for légal services to the respondent in thèse 
proceedings is not, it seems to me, a charge of the receivership itself. 
It is rather a. charge against funds of the corporation after the expens- 
es of the receivership for the préservation of those funds hâve been 
paid. It niust therefore be postponed behind the claims against the 
receivers. 

After payment of taxes for 1914, as above directed, ail valid claims 
against the receivers are to share equally in the distribution of the as- 
sets. A decree for distribution in accordance with this mémorandum 
may be presented. ; 
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In re SUBPŒNAS DUCES TECL'M. 
(District Court, B. D. Tennessee, S. D. November 3, 1&16.) 

1. WlTNESSES <S;=>16— "SUBPŒNAS" SXIBPCENAS DUCES TECUM. 

Kev. St § 876 (Cotnp. St. 1916, § 1487), authorlzing subpœnas for wit- 
nesses In criminal cases to run Into other districts, Includes subpœnas 
duces tecum, as well as tlie ordlnary subpœnas ad testificandum. 

LEd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Subpœna.] 

2. WlTNESSES <©=3l6 — Subpœnas — Subpœnas Duces Tecum. 

Whlle, under Eev. St. §§ 868, 869 (Comp. St. 1916, §§ 1479, 1480), a sub- 
pœna duces tecum, commandliig wltness to produce dot-uments before a 
commlssloner authorized to lake testiniony under a dedimus potestatem, 
Is only Issued upon application to a judge and order to the clerk, that 
requlrement Is unnecessary in case of a subpœna duces tecum In criminal 
proceedings, for It Is a common-law wrlt, whlch may be issued by the 
clerk, just as an ordlnary subpœna, because, no matter whether the wlt- 
ness is ealled on to testlfy In open court or before the grand jury, he may 
In elther case refuse to disclose prlvileged communications, and dls- 
closure wlll not be dlrected, save on order of the court. 

In the matter of a request by the clerk of the court as to instruc- 
tions as to the issuance of subpœna duces tecum in criminal proceed- 
ings. Clerk directed to issue same. 

SANFORD, District Judge. [1] The clerk has requested instruc- 
tions from me as to whether he is authorized to issue subpœnas duces 
tecum to run in this or any other district, requiring the witness to 
bring documents to be used as évidence in a criminal proceeding. 

R. S. § 876 (Comp. St. 1916, § 1487), authorizes subpœnas for vvit- 
nesses in criminal cases to run into any other district. This includes, 
in my opinion, subpœnas duces tecum as well as the ordinary sub- 
pœnas ad testificandum. 

[2] I perceive no reason why the clerk may not issue, as of course, 
upon proper application, subpœnas duces tecum for witnesses in crim- 
inal proceedings to appear and bring documents either before the grand 
jury or the court, just as he issues, as of course, ordinary witness 
subpœnas in such causes. The subpœna duces tecum is a recognized 
common-law writ. In 22 Enc. Plead. & Pract. 1330, it is said: 

"Unless the statutes so provide there is generally no necessity for obtalning 
leave of court to issue a subpœna duces tecum, but in some jurisdlctlons and 
under spécial circumstances It is pro^ided that a subpœna duces tecum can 
be issued only by the court, after application to It founded on affldavlt settlng 
forth the necessity for the production of the documents and after due notice to 
the adverse party." 

Under R. S. §§ 868 and 869 (Comp. St. 1916, §§ 1479, 1480), a sub- 
pœna duces tecum, commanding a witness to produce documents be- 
fore a comrnissioner authorized to take testimqny under. a dedimus 
potestatem, is only issued upon application to a judge and order to the 
clerk. And this requirement as to a preliminary order of the court 
seems to hâve been frequently followed in equity practice in the Féd- 
éral courts, where the document is to be produced before an ejcami- 

^=3F(» otber oaees «ee same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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ner or other officer taking a déposition de bene esse under R. S. § 863 
(Comp. St. 1916, § 1472), or under the equity rules. Simk. Fed. Eq. 
Suit (2d Ed.) 552, 553, and cases cited. This rule, in so far as not dé- 
pendent upon statute, is apparently based upon the practical in- 
convenience, if not impossibility, of otherwise adequately protecting 
a witness appearing before such officer from producing and making 
public privileged matters. Obviously, however, it has hô application 
where the witness is merely required to produce the document before 
the grand jury or the court itself, since in either case he may claim his, 
privilège when called upon to produce the document before the grand 
jury or the court, and upon appHcation to the court will be protected in 
any privilège he may hâve before being required to make the disclo- 
sure sought, ' 

Direct authority is furthermore found, by necessary implication, 
in Wilson v. United States, 221 U. S. 361, 370, 376, 31 Sup. Ct. 538, 
540, 542 (55 Iv. Ed. 771, Ann. Cas. 1912D, 558). In this^case a sub- 
pœna duces tecum had been issued, apparently as of course, rèquiring 
a corporation to produce certain documents before the grand jury. 
The président of the company having appeared with the documents, 
declined to permit them to be inspected by the grand jury, and upon 
application to the court was committed for contempt. Among other 
objections relied on by him to the suiïiciency of the subpœna, as stat- 
ed in the opinion, was the fact that the subpœna duces tecum "was 
not issued pursuant to an order of court." The court, after review- 
ing the several other objections thus interposed, but without referring 
again to this spécifie objection, said that "no ground appears upon 
which the corporation could hâve resisted the writ" ; and again, that 
it concluded "that the subpœna was valid and that its service imposed 
upon the corporation the duty of obédience." It must hence be taken 
as conclusively determined that no preliminary order of the court is 
essétitial to the validity of a subpœna duces tecum for a witness re- 
quired to appear before a grand jury in a criminal proceeding; but 
that the same may be issued by the clerk, as of course, upon due ap- 
plication: And a fortiori, this is true as to a subpœna dudes tecum 
rèquiring a witness to produce documents before the court itself. 

The clerk is accordingly instructed that he is authorized, on proper 
application, to issue, as of course, in criminal proceedings subpœnas 
duces tecum, to run in this or any other district, rèquiring witnesses 
to produce documents before the grand jury or. the court. 



BANK OF COMMERCE & TRUST OF RICHMOND, VA., t. McARTHUR e,t al. 

(District Court, S. D. Florlda; January 29, 1918.) , 

1. CouBTs <8=2t3— Fedebal CouBTa-^JuBismcrioN — District. ' 

Under Judlclal Code (Act March 3, 1911, c. 231) $ 52, 36 Stat 1101 
(Camp. St. 1910, § 1034), declarlng that, when a state contatns more thàn 
one district, every suit not of. a local nature agalnst a single défendant 
must be brought In the district where he résides; but, if there are two 
or more défendants reslding In différent districts^ It may be brought in 

.®s»Foï other cases see same toplc & KBY-NTJMBBR In ail Key-Numbefed Dlgéslts & Indexai 
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either district, a suit agalnst several défendants some of whom reslded in 
the Northern and somé In the Southern district 6f Florida, though not 
a local suit, may be maintained In the Southern district. 

2. Courts ©=5269— Jubisdiction of Fédérai Couets — Bnfobcembnt op 

LlElNS. 

À créditer cannot, where he was glven no lien by contract, justify the 
maintenance of a suit in district other than that of the debtor's résidence, 
on the ground that it was one to enforce a lien on spécifie Personal prop- 
erty In the district, and vvlthln Judiclal Code, § ST (Conip. St. 1916, § 
1030), where such credltor had not acQuired any lien by levy of exécution. 

3. COUBTS ©=269 — illDEBAL COURTS— JUKISDICIION—SUIT TO KeMOVE ClOUD 

ON TiTLE. 

Judiclal Code, § 57, authorizing suits to enforce any légal or équitable 
lien upon, or clalln to, or to remove any incunxbranee, lien, or cloud upon, • 
title to real and Personal property to be begun in the district where the 
property is located, does not autliorize a suit to set aside transfers of 
personalty by a debtor, and to hâve the property declared that of the 
debtor aud subjected to the payment of his debts, in the district whereln 
the property was located, where neither coruplalnant nor the debtor re- 
slded therein. 

4. Courts ®=»269— Fédéral Courts— Jurisdiction. 

A suit, whlch was not one to enforce a lien or remove a cloud from the 
title to property, must, where the basis of jurisdiction was diverslty of 
cltizenship, be begun, in accordance with Judiclal Code, § 51 (Comp. St. 
1916, § 1033), either in the district of the résidence of complainant or de- 
fendant, and cannot be Instituted in the district wherein the property of 
the défendant, the transfer of whlch was attacked, was located. 

5. Fbaudulent Convetances <g=5255(l) — Setwng Aside — Necessary Par- 

ties. 

Though complainant in the courts of North Carollna, In whlch the 
debtors réside, recovered a judgment agalnst them, such debtors are 
necessary parties in a suit in the fédéral District Court for Florida, 
wherein transfers of property by the debtors were sought to be set aside, 
and the property subjected to complalnant's demand, for the debtors in 
that proceedlng mlght question the validity of the debt and the amount. 

In Equity. Suit by the Bank of Commerce & Trust Company of 
Richmond, Va., against Adam McArthur and others. Défendant D. 
W. McArthur and W. E. Bell moved to quash the subpœna and service, 
while défendants Wade and Ray moved to dismiss the complaint. Mor 
tion tQ quash subpœna and service denied, and motions to dismiss the 
complaint granted. 

E. J. L'Engle and M. H. Long, both of Jacksonville, Fia., for plain- 
tiflf. 

H. L, Anderson, of Jacksonville. Fia., and H. M. Hampton, of Ocala, 
Fia., for défendants. 

CALL, District Judge. [1] In this case D. W. McArthur and W. 
E. Bell entered à spécial appearance and motion to quash the subpœna 
and service; they being résidents of the Northern district of Florida 
and the suit pending in the Southern district. Other défendants ré- 
side in the Southern district, and, even though the suit was not of a 
local nature, it might be maintained in this district, under section 52 of 
the Judicial Code. In addition to this spécial appearance and rhotion 
to quash the subpœna and service, the défendants filed a motion to 

^=»Foi other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlecsts & Indexes 
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quash the subpœna and service without such spécial appearance. It 
is a grave question w^hether this last-«nentioned motion does not amount 
to a gênerai appearance, in the event the motion is denied. I do not 
think the grounds stated are sufficient to quash the subpœna or the 
service ofsame, and thèse motions will therefore be denied. 

Two of the défendants, résidents and citizens of this district, move 
to dismiss the bill on various grounds. The principal are : 

First, because the three debtor défendants in the bill are citizens and 
résidents of North Carolina and the complainant a foreign corpora- 
tion, and the suit is not brought in the district of the résidence of either 
.complainant or défendant under section 51 of the Judicial Code. 

Second, because the complainant has not commenced suit against 
the debtor défendants in this district on the debt, nor recovered any 
judgment therèfor. 

. Third, because the complainant has no lien or title to the property 
sought to be subjected to the payment of its debt. 

[2-4] The bill of complaint in this case seeks to hâve certain trans- 
actions by one of the debtor défendants, claimed to be fraudulent, set 
aside, and certain of the défendants account for the proceeds; the 
property sought to be reached being personal property. The biH shows 
an indebtedness due from three persons, citizens and résidents of 
North Carolina, to the complainant. It shows a judgment in the North 
CarOlina courts in fâvor of the complainant against thèse three de- 
fendants. It allèges their noncitizenship, nonresidence, and their in- 
solyency. It then proceeds to show certain transactions between one 
of the three nonresidents with the other défendants; which are claimed 
to bé fraudulent and void against it. The bill pi^ays for a decree ascer- 
taining'the indebtedness to it from the three nonresident défendants, 
and to hâve thèse several transactions declared fraudulent and void, 
and to subject the Personal property involved to the payment of such 
decree. 

The first question to be decided is : Is this a local action ? If it is, 
then the provisions of section 51 of the Judicial Code do not apply. 
If it is a suit to enforce any légal or équitable lien upon, or reroove a 
cloud upon, the title to real or personal property Within this district, it 
is local, and the provisions of section 57 of the Judicial Cod,e applyj 

Is this a suit to enforce a lien upon any spécifie personal property 
in this district? The only way I know to acquire a lien upon personal 
property, other than by contract, is by an exécution issued upon a judg- 
ment and placed in the hands of the sheriff. This admittedly has not 
been; done in this case. Is it a suit to remove a cloud from the title of 
the Personal property involved? The principal object of the suit is to 
set aside the transfers from the debtor défendant to the other défend- 
ants, and hâve it declared the property of such debtor défendant, and 
as such subjected to the payment of his debts. , In that sensé it may 
be said to be a suit to remove a cloud. But the judicial construction 
of words "remove a cloud" is that it is a proceeding to remove a cloud 
on ihe title of the party bringing the suit. It is in this sensé I think 
the words in section 57 must be understood. It foUows, therefore, that 
this is not â suit of a local nature. 
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The iurisdiction of this court can therefore be irivoked only on 
the fact of diversity of citizenship, and sectiop 51 of the Judicial Code 
requires that suit can be brought only in the district of the résidence 
of either the plaintiff or défendant. This brings me to the considéra- 
tion of the question of whether the debtor défendants, citizens and 
résidents of North CaroHna, are necessary parties or only formai par- 
ties. 

[5] As before stated, the bill prays for a decree against them ad- 
judicating the amount due f rom them to the complainant. While 
there may be some diversity of décisions on the question of whether 
such debtors are necessary parties, in my judgment there can be no 
question that, when the creditor is a contract creditor with his de- 
mand not reduced to judgment, the debtor is such necessary party, 
without whose présence the court could not enter a decree against him. 
Nor do I think the fact that a judgment had beeri obtained in North 
Carolina against him changes the necessity. He would still in this 
court be entitled to be heard upon the questions of validity and amount, 
and for this purpose he is a necessary party. This being true, the 
North Carolina debtor is a necessary party to this suit, and cannot 
without his consent be brought into this court for the purpose of en- 
tering a personal decree against him. 

The résident défendants, Wade and Ray, hâve moved to dismiss the 
bill of complaint, and for the reasons given àbove the motions will be 
granted. The case of Hultberg v. Anderson (C. C.) 170' Fed. 657, 
does not militate against the views above expressed, for the reason 
that in that case the complainant had a lien by virtue of the attach- 
ment sued out and final judgment entered thereon. 

I hâve not considered the motions to dismiss for want of prosecution, 
for the reason that the questions involved in the motions passed upon 
were fully covered in the briefs filed. 



TJNITED STATES ex rel. PASOHER v. KINKEAD et al. 
(District Court, D. New Jersey. March 4, 1918.) 

1. Abmt and Navy (©=»20 — Semctivë Dbaft Act — Authobity of Boards. 

Though Sélective Draft Act May 18, 191T, c. 15, § 2, 40 Stat. 76, dé- 
clares that aliens who bave not declared thelr intention to become citi- 
zens and alien enemies sliall not be draf ted into military service and un- 
der proclamation of the Président, the latter cannot ■ be accepted, though 
willing; yet, as section 4 gives the local and district boards Iurisdiction 
to hear and déterminé ail questions of exemption and ail questions of or 
daims for includlng or discharging individuals or ciasses, of individuals 
from the sélective draft, and section 5 requires ail maie persons within 
prescribed âges, includlng nondeclarant and enemy aliens, to register, as 
well as citizens, tbe local and district boards hâve jurisdictlon to déter- 
mine whether a registrant is an enemy alièn, not subject to be drafted 
into military service. 

2. COJfSTITUTIONAI. LaW <S=5>80(2) — SÉPABATION Or POWEBS AUTHOBITT Oïl 

Executive. 

Oongress may make décisions of executive depa^-tments, or subordtnate 
officiais thereof, to whom It has comrnitted the exécution of certain acts, 

©ssFor other cases see same toplo & KKY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Anal on qs^stloiMi of f&ct; and the, décisions of those officiais cannot be 
reviewed, unless contrary to làw or* a falr hearitig has been dénlèd. 

S. ÀbMT AND NaVT «=»20^— SïXECTIVE DRATT AcT— DÉCISIONS OF DiSTMCT 
BOASD. ■ ' :!'»■...■■ ..._,.,. 

As the Sélective Draft Act provides that the décision of district board? 
on questions of exemptipn sball be final, save pnly as the Président may 
see fltto œodlfy or reverse them, the courts cannot dlsturb a décision of 
the district boariiî on a question of'fact, such as whether a registrant Is 
an enemy allen, not subject to draft, unless a falr hearlng has been de- 
nied; orthere is no évidence to support the détermination of Oie bpard, 
: in which event it will be deemed contrary to law. 

4. Abu Y ANDi Navt €=>20 — Selectivj; Dbaft Act — Décisions or Disteict 

BOABD. 

On habeas corpus to ôbtain discharge frdm compulsory militai^ service 

on the ground that relator was an énemy allen, évidence held to support 

ûndlng by the local aud district draft boards that relator, by, reason of 

; the naturalizatlon of his father, had become a citizen, and hence the 

. question cannot be reviewed. 

5. Evidence ®;5>82 — Phesumptions— Oorbectness. 

Theré is a presumptlon thàt an exieciitive board exerclsing quasi Judi- 
claï fùnctions acted according to law. 

Habeas Corpus. Application by the United States, t)n the relation 
of Max Pascher, for a^writ of habeas corpus against Eùêene F. Kin- 
kead and others, acting as Local Board for Division ÎSTp. 1, County of 
Hudson, State of New Jersey. Writ discharged, and relator reriiand- 
ed to custody of respondents. 

William S. Bennet, of New York City, for relator. ! 

Andrew J. Steelman, Asst U. S. Atty., of Jersey City, N, J., for re- 
spondents. ;; 

HAIGHT, District Judge. The relator seeks to be discharged frorii 
compulsory military service, on the ground that he is a subject of the 
emperor of Austria, and hence an alien enemy. His claim for exemp- 
tion on this ground was denied by the local exemption board, and, on 
appeal, by the district board. As appears by the retum to the writ, the 
décisions, of both boards were based on a finding that the relator is a 
citizen of this couhtry. 

[1] It is urged primairily thatndther of thèse boards is vested by 
the Sélective Draft Act of May 18, 1917, yrith jurisdiction to déter- 
mine the question as to whether he-is a cîtizen or an, alien, and hience 
that their décisions càn hâve no binding w other efïeçt on this court. 
The aicgliment to support this contention is that as, under section 2 of 
the Act,, alïeps who bave not deçlared théir infeinition of becoming citi- 
zens and ail ?lien enepùe? are t^ otây iiot isiabjéct to be drafted into 
military service, but, under the régulations prom,Uilgated by the, t*resi- 
dént, piirsuant to the act, alien enemies may not even be accepted, al- 
though they may be wiilir^ td '^^è; and as section 4, which spécifies 
the classes of persons. who arç'éxeinpt or. may bë discharged frpm the 
draft, does not include either ialien enémies or nootiçclarant aiiçns, and 
as local boards and districti boards are vested withjurisdictipp.çnly 
"tp hear and détermine * * * ail questions of exemption under 
this actj and àlr questions of di'^ d^^ îrichiding or discharging 
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individuals or classes of individuals from the sélective draft," the 
boards hâve no jurisdiction over questions arising in respect to alien 
enemies or nondeclarant aliens. 

With this contention I am unable to agrée. While nondeclarant 
aliens and alien enemies are not subject to be drafted, it is clear that 
jurisdiction to détermine whether any given person is within those 
classes, and hence not subject to compulsory military service, must 
réside in some tribunal or officer. The whole scheme of the act is 
to lodge the décision of ail questions respecting liability and nonlia- 
bility to military service, primarily, in the local and district boards 
created by the act. Section 5 of the act provides that "ail maie per- 
sons" (this indudes nondeclarant and eneniy aliens, as well as citizens) 
between certain âges shall be required to register (Ruthenberg v. Unit- 
ed States, 245 U. S. 478, 38 Sup. Ct. 168, 62 L. Ed. ), and that "ail 

persons so registered shall be and remain subject to draft into the 
forces hereby authorized, uniess exempted or excused therefrom as 
in this act provided." The only method provided in the act for ex- 
empting or excusing registered persons is through the local ' and dis- 
trict boards. I : think, theref ore, that when the provision last above 
quoted is read in connection with that which conféra jurisdiction upon 
the boards (heretofore quoted), that the conclusion is irrésistible that 
it was the intention of Congress to commit to such boards the déter- 
mination of whether any person, otherwise liable to military service, 
is an alien, either nondeclarant or enemy. 

Such is the construction which has been given to the act by those 
charged with its administration, and also by the courts to which the 
question has in any way been presented. Angélus v. Sullivan, 246 Fed, 

54, C. C. A. (C. C. A. 2d Gir.) ; United States ex rel. Koopo- 

witz V. Finley, 245 Fed. 871 (D. C. S. D. N. Y.) ; In re Hutflis, 245 
Fed. 798 (D. C. W. D. N. Y.) ; United States ex rel. Troiani v. Hey- 
bum, 245 Fed. 360 (D. C. E. D. Pa.) ; Summertime v. Local Board 
Div. No. 10, 248 Fed. 832 (D. C. E. D. Mich.) ; United States ex rel. 
Cubyluck v. Bell, 248 Fed. 995 (D. C. E. D. N. Y.). I conclude, there- 
fore, that the local board and the district board had jurisdiction tô dé- 
termine whether or not the relator is a subject of the emperor of 
Austria, as he claims, and hence an alien enemy not subject to be draft- 
ed into the miHtary service. 

[2, 3] The next question is whether their décision may be reviewed 
in this proceeding. The act provides that décisions of the district 
boards shall be "final," save only as the Président may see fit to mod- 
ify or reverse them. I think it may be considered as settled beyond ail 
question that Congress may make the décisions of the executive de- 
partments or subordinate officiais thereof, to whom it has committed 
the exécution of acts similar in their gênerai nature to this, final on 
questions of fact which arise in administering such acts; and, when 
it has donc so, the courts may disturb such décisions only when it 
appears that the party involved has not been afïorded a f ull and fair 
hearing, or that the executive officers hâve acted contrary to law, or 
hâve manif estly. abused the discrétion committed to them by the stat- 
ute. It bas been so held in respect to the présent act in Angélus v. 
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Sullivan, supra; Koopowitz v. Firiley, supra; In re Hutflis, supra; 
United' States ex rel. Troianiv.Heyburn, supra; Summertime v. 
Local Board Div. No. 10, supra; Ex parte Beck, 245 Fed. 967 (D. C. 
Mont.) S'uçh conclusion is the necessàry resuit 6f a long line of dé- 
cisions o£ the United States Suprême Court, some of which are as 
follows: Nishimura Ekiu v. United States, 142 U. S. 651, 12 Sup. 
Ct. 336, 35 L. Ed. 1146; Fong Ytie Ting v. United States, 149 U. S. 
698, 13 Sup. Ct. 1016, 37 t. Ed. 905; Gonzales v. Williams. 192 U. 
S. 1, 24 Sup. Ct. 177, 48 L. Ed. 317; Chin Yow v. United States, 208 
U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369; Xow Wah Suey v. Backus, 

225 U. S. 460, 32 Sup. Ct. 734, 56 L: Ed. 1165; Zakonaite v. Wolf, 

226 U. S. 272, 33 Sup. Ct. 31, 57 L. Ed. 218; Lewis v. Frick, 233 U. 
S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967; Gegiow v. Uhl, 239 U. S. 3, 
36 Sup. Ct. 2, 60 L. Ed: 114; United States v: Jù Toy, 198 U. S. 253, 
25 Sup. et. 644, 49 L. Ed. 1040. The Suprême Court has yery recent- 
ly held t^iat the act in question is not répugnant to the Constitution, 
because it confers semijudicial powers upon administrative officers. 
Arver v. United States, 245 U. S. 366, 38 Sup. Ct. 159,. 62 L. Ed. — . 

It is a neceSsary outgrowth of the above rule that if,, in any given 
case, there waS no évidence before such executive officers vtpon which 
they could reach a given conclusion, their décision can be reviewed by 
the courts, because in such a case they would haye acted contrary 
to law, and, in effect, hâve denied a fair hearing. And so it has been 
unifprmly held that, if there was any évidence before such officers to 
jûstify their conclusion, the courts could not disturb their findings of 
fact. No question is raised in this case that the relator did not hâve 
a fair hearing, in the sensé that every opportunity vvàs aïïorded to him 
to présent évidence in support of his claim. The return of the local 
board is -to thè effect that they considered ail of the évidence which 
is now béîore this court. It is perraissible, there fore, to inquire in this 
proceeding only as to whether there was any évidence before the 
boards from which they could hâve fourid that the relator is a citizen 
of the United States. 

[4, 5] The facts which were before them are thèse: When the re- 
lator registered oh June 5, 1917, he stated that he was a naturaliied 
citizen, and on August 16, 1917-, presented to the local board a claim 
for dtscharge.on the ground that his fathef and mother were dépend- 
ent upon him for support. He did hqt then claim exemption on the 
ground that he is an alien, His claim fôr discharge was supportèd 
by the affidavit. oî his father, which containèd a stâtement that the re- 
lator wa? then 29 years of âge, as did also thè relator's own affidâvît. 
This claim was disallowed by both the local and district boards. Sub- 
sequently, in Octdber, 1917, on ah -âppliiiâtiori tô réopen his casé, he 
presented to the local board affidavit'sôf his fâther and mother to the 
efïeçt that he ha.d been born in.Austria oii May 15, 1887, and that his 
father wasnaturalized on the 29th of Jiine, ,1908. Accômpanyiri|; the 
affidavit was.a CQpy (which it mus.t be considéted that the bbirdS'treàt- 
ed as a true copy) of his father's pétition fôr and certifîcate pf nat'tiràli- 
zatjon. In the pétition the father set fbfth that the rélàtôi^ ' >v^s t)bm 
on May 15, 1887, and in the certifîcate of naturalizàtion, his rrattie does 
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not appear as one of his father's children who was then uhder 21 years 
of âge. There was présentée! to the board at the same time a çlear 
argument by the petitioner's attorney, in which the pertinent provision 
of the Naturalization Act was quoted, to show that the petitioner did 
not bècome a citizen through his father's naturalization. Subsequently, 
in the questionaire which he was recently required to file, the relator 
made a claim for exemption on the ground that he is an aUen enemy. 
In this he also stated that he had voted, and had not made any déclara- 
tion of his intention to become a citizen. It thus appears that the 
board had before it, as évidence that the relator is a citizen of this 
country, his own déclaration to that efïect, the fact that he had voted, 
as well as one afïïdavit of his father ; and as évidence that he is not 
a citizen, the statement in the father's pétition for naturalization, made 
nearly ten years before, as to the date of his birth, and the fact that 
the certificate of naturalization did not contain the petitioner's name as 
one of his minor children. There was thus presented to the board a 
primary question of fact as to the relator's âge at the time his father 
was naturalized. If he was then under 21 years of âge, he became a 
citizen of this country by virtue of his father's naturalization ; but, if 
he was then over 21 years of âge, he did not. As before stated, there 
was évidence from which the board could fînd that he was under 21 
years of âge when his father was naturalized. I think I must conclude, 
from the return to the writ, strengthened as it is by the presumption 
that the board acted according to law, especially in the light of the let- 
ter of the relator's attorney to the local board, calling their attention 
to the law in respect to naturalization of children of aliens, that the 
boards decided, as a fact, that the relator was under 21 years of âge 
when his father was naturalized. It appears from the questionaire 
that the petitioner had never made any déclaration of intention to be- 
come a citizen, and conseqUently that he could not hâve been natu- 
ralized in his own right. There being, therefore, some évidence before 
the boards from which they could fînd as a fact that the relator was a 
naturalized citizen, through the naturalization of his father,T am not 
permitted to weigh the évidence which was before them and détermine 
whether or not their décisions were contrary to the weight pi évidence, 
but am bound by their finding. 

Hence it follows that the writ must be discharged, and the relator 
remanded to the custody of the respondents. 



In re AMERICAN CANDY MFG. CO. 

(District Coïirt, B. D. New York. February 11, 1918.) 

1. Bankritptcy iS=s>265 — Trustée— Creditoes—Rigiits. ■ 

Save in so far as the trustée is glven the rightsof a .ludgment créditer 

as of the date of the flllng of the |)etitlon, and levies, judgments, attfich- 

, ments, or other lienobjained through leg.al proceedings within four ïnonths 

of bankruptçy are invàlidated by Çank'ruptcy Act July 1, 18'98, c. 541, § 

67f, 3Ô Stat. 564 (Comp. St. 1916, § 9651), tliè trustée ih bankruptçy, ànd 

.■'-:■' ', ■ ■ 1 r^—: — r^- — — — : ~. : — ^— ^ ^ ■ tt. . "...■ ■ 
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the creflitors through him, obtaln no greater rlghts agalnst those havlng 
enforçeàblé liens fhan the bankrupt woold bave had In tbelr place. 

2. BANKKtripTCT ®±»205— Liens— Pbïobitiïs. 

If a judgmént <Hr otber lien bas been acqulred wltbin four months of 
bankruptcy, and is vacated, tbç!€lalm.af tbe trustée Is superior to that 
flf any i)çrson claiming under sope otber subséquent transfer or lien, even 
though tbe latter be Innocent of any intent to obtaln a préférence, for 
such claimant woUld take subject to tbe lien invalldated by tbe adjudica- 
tion In bankruptcy. 

3. Bankkxtptct «=»188(3)— CoNSTRtréTiVB Teosts— Equitable Lien— Na- 

TX7KE OP. ' . 

Tbe' équitable rlgbts of clalmants, as credltors of anotber corporation 
wbose property tbe bankrupt acqijlred, on tbe theory tbat it was tfansfer- 
red subject to a trust ex malefido, cànnot be treated as a valld lien sti- 
perlor to the flght of gênerai credlto'i* of the bankrupt, until by some 
légal proceedlng it bas become attacbed to the prc^erty of the bankrupt. 

4. Bankbùp*cy ®=5lt)8^LiENa — Peiomties.' 

The bankrupt, wltb knowledge of its llabllilty for false représentations, 
acqulred tbe property of another corpoTation, Claimants witbln four 
Ulontl^s of bankruptcy recovered judgmént agalnst the bankrupt's trans- 
feror and exécution was returned nulla bona. Meantlme ail of the prop- 
erty of the bankrupt was attacbed, and the attachment lien was discharg- 
ed by tbe bankruptcy proceedlng, because iperfected wlthln four montbs 
of bankruptcy. Ueld that, as dalmant's right to follpw such property 
Into the bands of tbe bankrupt after transfer on the theory of a trust ex 
malèflclp, was, until perfected by some légal process agalnst the bankrupt 
ànd rfeturn nulla bona of exeeution- agillnst the transférer corporation, 
inferlor to the rlgbts of gênerai creditors of the bankrupt, claimant's 
lien dependlng as it dld on judicial process had witbln four months was 
under Bankruptcy Act, § 67f, dlscharged by the adjudication. 

In Bankruptcy. In the matte^ of ttic bankruptcy of the American 
Candy Manuf acturing Company. On exceptions of the trustée to the 
report of the spécial master, sustaining the contention of certain claim- 
ants to an équitable lien on property in the possession of the bank- 
rupt. Report set aside, and claimants held to be gênerai creditors of 
the bankrupt. 

Merchant, Olena & Merchant, of New York City, for petitioner. 
Harry H. Schutte, of Brooklyn, N. Y., for trustée. 

CHATFIELD, District Judge. This application présents a close 
question of law upon an admitted state of facts, Franklin's Incorpo- 
rated transferred ail its assets to the American Candy Manuf actur- 
ing Company on the 12th day of April, 1915. Each corporation had 
the same officers, the same directors, and the same stockholders. The 
American Candy Manufacturing Company had knowledge, therefore, 
of ail equities attaching tp the property purchased. In addition, the 
American Candy Manufacturing Company, by action of its board of 
directors, agreéd to assume ail lîabilities of the Franklin's Incorporat- 
ed ; but this agreement was not included in the bill of sale and dœs 
not in any event enter into the question presented. 

It appears thât the Franklin's incorporated haki sold so^called gold 
notes upon fraildulent. représentations, and Soôn after the time of 
transfer to the American Candy Manufacturing Cçmpaily probéedings 

05>For otber cases sas lame topte^ KBT-NXJHBER In ail Key-Numbéred Dlgeats ft Indexe* 
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were sought to recover because o,f 'the fraud involved in the saleof 
thèse gold notes. Other creditors ofthe Fraiiklin's Incorporated also 
were seeking to coUect therefroni,; and these^ facts were of course 
known to the same men as officers and directors of the American 
Candy Manufacturing Company. 

It appears f rom the record that substantiaUy ail of the creditors of the 
American Candy Manufacturing Company, in bankruptçy, were credi- 
tors of the FrankHn's Incorporated, who hâve proven their claims in 
bankruptçy against the American Candy Manufacturing Company as 
the successor of Franklin's Incorporated, and hâve acted upon the theo- 
ry, which was in f act correct, that the American Candy Manufacturing 
Company and ail its property was liable for ail claims which had been 
existing against its predecessor. Of the Franklin's creditors, however, 
two hâve refused to make claim against the American Candy Manufac- 
turing Company directly, and hâve sought to foUow the property trans- 
ferred to it as property of the Franklin's Incorporated, as transferred 
subject to a trust ex maleficio or subjectto équitable liens by virtue of 
judgments and exécutions issuèd against Franklin's Incorporated. 

Upon the foregoing statement, a short calendar of events may make 
the position clear: 

April 12, 1915. Franklin's Incorporated transferred to American Çandy 
Manufacturing Company. 

October 14, 1915. Judgment in Albany county, N. Y., by Moore v. Frank- 
lin's Incorporated. 

October 20, 1915. Judgment doeketed in Queens county, where the property 
of the American Candy Manufacturing Company was located. 

October 24, 1915. Execution against Franklin's Incorporated issued to 
sherlffl of Queens county. 

November 5, 1915. Judgment against American Candy Manufacturing Com- 
pany by York Bradford Company, In Suprême Court, Klngs county. 

November 6, 1915. Judgment doeketed in Queens county. 

November 9, 1915. Execution Issued to sherifE of Queens county against 
American Candy Manufacturing Company. 

Kovember 9, 1915. Attachment In suit by Glles Company v. American Candy 
Manufacturing Company in Queens county levjed upon ail property of 
American Candy Manufacturing Company. 

November 19, 1915. l'etition lu bankruptçy filed against American Càndy 
Manufacturing Company, foUowed on Decetnber 2, 1915, by adjudication. Un- 
der this a receiver took possession upon December 4, 1915. 

January 6, 1916. Trustée in bankruptçy elected. 

December 24, 1915. Sherlffi of Queens county returned the exécution against 
Franklin's Incorporated nuUa bona. 

On January 1, 1916, a second exécution was issued, whicli was also 
returned unsatisfied on February 29, ,1916, and in the meantime, on 
January 18, 1916, a pétition of the judgment creditor, Mopre, was 
presented to this court, askirig that the property in the hands of the 
receiver,. and subsequently the trustée in bankruptçy, be declaréd her 
property to the extent of paying the amount of her claim in the svtm of 
$2,271.12, with interest. A subséquent sale by the trusteç has, pro- 
duced a fund for distribution, and Mrs. Moore's and MrsiHanra- 
han's claims, as well as those of the other creditors, are now urgèd 
against this fund. 

The second creditor, Mrs. Hanrahan, obtained her judgment, upgn 
the 14th day of October, 1915,, and issued exécution tq th^ sheriff of 
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Queens county against Franklin's Incorporated on Novembef 16, 1915, 
which, it will be noted, was seven days after the attachment and levy 
thereunder upon the property of the American Candy Manufacturing 
Company, 

In gênerai, the claim of the two creditors who are seeking the prop- 
erty under their rights through Franklin's Incorporated is based upon 
the proposition that the trustée and the creditors of the estate 
stand in thé shoes of the bankrupt, that they take the property subject 
to ail equities which were vaHd as against the bankrupt, up to the time 
of filing the pétition in bankruptcy, and that the amendment of 1910, 
giving the trustée the position of a judgment lienor, and the provision 
by which a lien obtained within four months, and voidable in the 
bankruptcy proceedings, may be preserved for the benefit of the es- 
tate, upon the application of the trustée, do not affect Mrs. Moore and 
Mrs. Hanrahan as priot équitable lienofs, and do not give the trustée 
a supferior equity to those obtained by thèse two judgment creditors 
of Franklin's Incorporated, through their équitable Uen arising from 
the transfei- of the property of FrankHn's Incorporated ta the Ameri- 
can Candy Manufacturing Corripany, under the circumstances previous- 
ly stated. It is admitted that thèse were of such a nature as to im- 
press a trust ex maleficio in the hands of any person except a bona 
fide holder, if bankruptcy had not intervened, and if no supcrior or 
prior equity attached. 

The trustée con tends that Moore and Hanra,han are entitled at 
most, to equality with those creditors who hâve presented their daims 
against the American Candy Manufacturing Company, and that thèse 
ladies hâve no superior lien to that of the trustée. The spetial master 
bas reported in favor of the claimant's contention, the trustée has ex- 
cepted, and the présent motion comes hère upon his exceptions to 
thèse reports. . 

[1] It is well settled that the trustée, as such, and the creditors 
through him.obtain ho greater rights against those having title or 
Hens enforceable in bankruptcy than the bankrupt would h^ve had in 
their place. In other words, they stand in the shoes of the bankrupt, 
except in so far as the trustée is given the rights o£ a judgment credi- 
tor, as of the date of filing the pétition (section 67 f) and in so far as 
the bankryptcy wipes out their Hens. Hence property to which title 
has not actually passed, or vested in the bankrupt, cannot be added to 
the bankrupt estate, either by the trustée or the creditors, any more 
than a sheriff, by levying exécution upon the bankrupt's property, 
could takp that of a third party, which happened to be in the bank- 
rupt's possession. 

[2] It is also settled that, if a judgment or other lien has been ac- 
quired within four months of bankruptcy and is vacatèd by bankrupt- 
cy, the claim of the trustée would be superior to that of any person 
claiming Under some other subséquent transfer or lien, even though 
the latter be innocent of any intent to obtain a préférence. Such a 
claimant would take subject to any lien which would pass to the 
trustée in bankruptcy, and which could be preserved by order of the 
court. Such a claim would still be liable to ail the rights of other cred- 
itors created by the adjudication in bankruptcy. 
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[3,4] It will be immediately noted that the issuance and return 
unsatisfied of an exécution against the original judgment debtor would 
be a prerequisite of success in an action to set aside the transfer, for 
there would be no need of such action if the judgment could be paid in 
any other way from the property of the debtor. But the issuance of 
the exécution or the return unsatisfied would not change the relations 
between the person claiming the équitable lien, who was seeking to 
trace the property aflfected, and the trustée in bankruptcy, who admit- 
tedly had the property. In other words, if in the présent instance the 
judgments could hâve been satisfied from any other property, there 
would be no claim on the judgment against the bankrupt. But there 
was no other property of the Franklin's Incorporated, and hence the is- 
suance of exécution is merely proof that the two claimants hâve prov- 
able claims in bankruptcy against the American Candy Manufacturing 
Company. 

The question cornes down to a proposition upon which both counsel 
hâve agreed, viz., which equity was prior, or whether an equity now 
exists making the two claimants first entitled to the property in the 
hands of the trustée. A lien otherwise voidable, and which under sec- 
tion 67 i may be preserved for thé benefit of the estate, must be a lien 
obtained against the bankrupt. In the présent instance, the attachment 
by the Giles Company upon November 9th, and the judgment of the 
Bradford Company, with exécution issued the same day, would be a 
superior lien to any other levy or légal lien by_ which possession of the 
property of the American Candy Manufacturing Company could hâve 
been taken before the filing of the pétition in bankruptcy. This would 
be true, even if the other lien had been that of an exécution against the 
American Candy Manufacturing Company itself, but such subséquent 
lien would also hâve been vacated — that is, discharged by the adjudi- 
cation in bankruptcy ; and it is dififîcult to conceive of a situation where 
the préservation of the prior lien for the benefit of the estate would 
be of any advantage, unless it had to do with the possession of the 
property to defeat claims which had not yet advanced to a point where 
they could be treated as valid légal liens and subject to exécution or 
attachment. 

In the présent case ail liens created by légal proceedings within 
four months of bankruptcy were vacated. If the légal lien of the at- 
tachment was not vacated, it would be superior, for the protection of 
the estate against any other légal Hen, using that term in distinction 
from the so-called équitable lien, and it is much superior to the so- 
called equities of the équitable lien, for otherwise the équitable lien 
would attach through proceedings at law, but would not be vacated 
or discharged by the adjudication in bankruptcy. 

We corne back to the f undamental questions, as to whether the 
bankrupt's property is subject, in the hands of the trustée, to ail 
equities which would hâve been enforceable against the bankrupt it- 
self, if bankruptcy had not intervened, and whether those equities are 
wiped out by the four months provision, in the présent case. 

As to the first question, it is évident that the équitable rights of the 
claimants to follow the assets of Franklin's Incorporated could not be 
treated as a valid levy, superior to the gênerai créditera, until by some 
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légal proceeding they became attached to the property of the Ameri- 
can Candy. Manufacturing Company, No such rights were perfected 
by légal process until within four moritbsof the bankruptcy proceeding, 
and hence were wiped out as liens by bankruptcy. 

The right pf the trustée to thus avoid such liens was not increased 
by his ability to enforce the attachment lien for the benefit of the es- 
tate, as he was not pursuing property to which any sucli lien' had at- 
tached by actual levy. But the existence of the attachment, which was 
also wiped out by bankruptcy, shows that the four months period 
affects the équitable liens as well, f or their date of enforcement was es- 
tablished by the date of.those légal proceedings ; i'. e., the issuance of 
exécutions or the obtaining of judgments, giving the right to proceed 
by suit or levy directly against the property of the American Gandy 
Manuifaçturing Company. Thèse dates were ail within the four months 
period, and the person seeking to acquiré superior rights on those dates 
iostany claim to a préférence or priority vyhen bankruptcy intervened. 

This is not a case of following a spécifie res subject to an admitted 
lien. It is rather a détermination of the extent or effect of one lien 
as against others, ail of which are traçed to the gênerai fund. 

The report mu st be set aside, and the claimants held to be gênerai 
creditors of the American Cahdy Mariùfacturing Company. 



UNITED STATES v. HALL. 

(District Court, D. Montana. Jauuary 27, 1918.) 

No. 597. 

1. Wab ®=34— Sédition'— Oïtenses — "False Reports" — "False Statements." 

Under Esplonage Act June 15, 1917, c. 30, § 3, 40 Stat. 219, declarlng 
that whoever, when the United States: is at war,; shall willfully make or 
convey false reports or false statements, wlth intent to interfère with 
the opération or success of thé militàry or naval forces of the United 
States, Shall be pùnlshed, falsé; reports and false statements iniport re- 
ports and statements of facts, and not aceused's beliefs, intentions, and 
arguments ; but slanders of the Président and of the nation are false re- 
ports and statements within the act. 

[Ed. î^ote, — For other définitions, sée Words and Phrases, Blrst and 
Second Séries, False Statement.] 

2. Wab <S=»4 — Sédition — Offenses— "Attémpt." 

The oral utterance of false statempnts and reports concerning the 
cause of war, together with slanders of the Président and nation, in 
the présence of persons reglstered for the draft, Is not, where there were 
no militàry forces in the vlclnity, a violation of,,Espionage Act, § 3, de- 
clarlng that whoever, when the United States is a,t war, shall willfully 
make or convey fal,se reports or false statem.ents, with intent to Inter- 
fère vpith the opération or success of the militàry br naval forces bf the 
United States or promote the siiccess of its eueniiesi and whoever,. when 
the United States is at war, ahall willfully cause;. or attempt to cause 
insubordination or dlsloyalty in the militàry or naval forces shall be 
pùnlshed, the statements not being calculated to cause dlsloyalty in the 
militàry forces; for, while thë statufe riiakes the offense substantive, 
and Intent cân be Inferred froin the natûral conséquences of one's act, 

^EsFoi otiier cases see same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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the offense is not consummated where the means adopted were not cal- 
culated to hâve the effiect deslred, the olïeuses denounced being analo- 
gous to attempts which are efforts with spécifie Intent to commit spécifie 
crimes. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Attempt.J 

3. Wab iS=54 — Sédition — Espionage Act — "Militaby and Naval Fobces" — 

"Naval Forces." 

Within Espionage Act, § 3, the term "military and naval forces" is 
used in its ordinary signiflcance, as including only those organized and 
In service, and not persous merely registered and subject to future 
organlzation and service. 

[Ed. Note.— F'or other définitions, see Words and Phrasés, First and 
Second Séries, Military Forces ; Naval Forces.] 

4. Wak ®=54— Sédition — Offenses. 

Espionage Act, § 3, declaring that whoever shall wilIfuUy obstruct 
the recruiting or enlistment service of tlie United States, to the injury ol 
the service or of the United States, shall be ijunished, does not denounce 
a mère attempt to obstruct ; this being shown by the fact that Con- 
gress, when intending that a mère attempt should be a crime, plalnly 
so declared, as in l'enal Code (Act March 4, 1909, c. 321) § 135, 3.5 Stat. 
1113 (Comp. St. 191G, § 10305), relating to attempts to obstruct the due 
administration of justice. 

5. Wae <S=>4 — Sédition— Espionage Act. 

Espionage Act, § 3, denouncing the wlUful circulation of false re- 
ports or false statements with Intent to interfère wlth the opération or 
success of the military forces of the United States, is not intended to 
suppress eritlcism or denunciation, truth or slander, argument or loose 
talk, but only false facts willfully put forward as true, and with the 
spécifie intent to interfère wlth army and navy opérations, and mère 
slanderous or disloyal remarks furnlsh no basis for a prosècutlon. 

6. Cbiminal Law <S=95 — Offenses — Jubisdiction of State Coubts. 

In so far as disloyal slanders or libels cause or tend to cause breach- 
es of the peace, they are offenses against the state, and can be prose- 
cuted only in the state courts. 

Ves Hall was indicted for violation of Espionage Act, § 3. On mo- 
tion for directed verdict of acquittai. Motion granted. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., Homer G. Murphy, 
Asst. U. S. Atty., of Helena, Mont., and James H. Baldwin, Asst. U. 
S. Atty., of Butte, Mont. 

Dan T. Malloy and Matt F. Canning, both of Butte, Mont., for de- 
fendant. 

BOURQUIN, District Judge. On yesterday, granting defendant's 
motion for a directed verdict, the court stated that, because of the 
grave issues involved and the necessity for interprétation of the 
Espionage Act, to the end that a précèdent be established, it would in- 
corporate its reasons and views in a v^ritten décision and opinion, made 
a part of the records of the case and of the court. It accordingly does 
so as f ollows : 

The indictment charges that défendant violated section 3 of the 
Espionage Act, in that (1) he did "make and convey false reports and 
false statements with intent to interfère with the opération and success 
of the military and naval forces of the United States and to promote 

. ' 1— r*4- -r— ^ _ '. _— «___^___ 
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the success of its enemies" ; and (2) that he did "cause and attempt ta 
cause insubordination, disloyalty, mutiny, and refusai of duty in the 
military and naval forces of the United States, and obstruct the re- 
cruiting and enlistment service of the United States, to the injury of 
the service of the United States," specifîcally as follows: At divers 
times, in the présence of sundry persons, some of whom had registered 
for the draft, défendant declared that he would flee to avoid going to 
the war, that Germany would whip the United States, and he hoped' 
so, that the Président was a Wall Street tool, using the United States 
forces in the war because he was a British tool, that the Président was 

the crookedest ever Président, that he was the richest man in 

the United States, that the Président brought us into the war by British 
dictation, that Germany had right to sink ships and kill Americans 
without warning, and that the United States was only fighting for 
Wall Street millionaires and to prdtect Morgan's interests in England. 

Having in mind the rule applicable to this motion for a directed 
verdict, the évidence would justify a finding that défendant did so 
make the déclarations charged. But it would not support a verdict of 
guilty of any of the crimes charged. It appears the déclarations were 
made at a Montana village of some 60 people, 60 miles f rom the rail- 
way, and none of the armies or navies within hundreds of miles, so far 
as appears. The déclarations were oral ; some in badinage with the 
landlady in a hôtel kitchen; some at a picnic; some on the street; 
some in hot and furious saloon argument. 

[1-3] Adverting to the crimes designated (1), false reports and false 
statements import reports and statements of facts, and not accused's 
opinions, beliefs, intentions, and arguments. Hence defendant's be- 
lief s, opinions, and hopes are not within the statute. But his slanders 
of the Président and nation are false reports and false statements, and 
are within the Espionage Act. W^hile the act makes the (1) offenses 
substantive, they are of the nature of attempts, like in principlCj and 
largely and to the extent indicated governed by the law of attempts. 
It is settled law that attempts are efforts with spécifie irjtept to commit 
spécifie crimes, which efforts fail, are apparently adapted to accom- 
plish the intended crimes, and are of sufiîcient magnitude and proxim- 
ity to the obj ect of their opération that they axe reasonably calculated 
to excite public fear and alarm that such efforts will accomplish the 
spécifie crimes if they do not fail. Thèse slanders by défendant sat- 
isfy magnitude and apparent adaptation, but, in yiew of ail the facts 
and circumstances in proof, neither the .spécifie intent to interfère 
with, nor proximity to, the military and nayal forces appears. 

When facts and circumstances will justify a finding that accuse^ in- 
tended the natural and ordinary conséquences of his acts, the intent 
may be inferred., There are two fatal objections to such inference 
hère, viz. : Interférence with the opération or success of the military 
or naval forces is not the natural and ordinary conséquences of said 
slanders, but rather breachof the peace and a broken head for the 
slanderer are, and the facts and circuitistamces, times and places, oral 
kitchen gossip and saloon debate, the impossibiHty ;of far-distant mili- 
tary and naval forces hearing or being affected by the slanders, and 
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ail else, render the inference unjustified, absurd, and without support 
in the évidence. Military and naval forces, in the Espionage Act, 
mean the same as in the déclarations of war, the ordinary meaning, 
viz. those organized and in service, not persons merely registered and 
stibject to future organization and service. Furthermore, even if the 
slanders.were with the spécifie intent denounced by the Espionage Act, 
they fail of the required proximity to constitute attempts and the said 
(I) offenses. Under tbe circumstances they were not reasonably cal- 
culated to create public fear and alarm that they vsrould interfère with 
the opération and success of far-distant armies and navy. Rather 
would they create anger, disgUst, and désire to punish the slanderer. 
It is as if A. shot with a .22 pistol with intent to kill B., two or three 
rhiles away, The impossibility would prevent public fear and alarm 
of homicide, and A. could not be convicted of attempted murder. 

There is now no claim of intent to promote enemy success. Other- 
wise, the foregoing also applies to those crimes charged. It is admit- 
ted no insubordination, disloyalty, mutiny, or refusai of duty by the 
military or naval forces was caused by the slanders, and, in view of 
the law and reasoning aforesaid, the charges of attempts thereto like- 
wise are not sustained by the évidence. 

[4] Nor does the évidence sustain the charge of "willfully obstruct- 
ing the recruiting or enlistment service of the United States, to the 
injury of the service of the United States." To sustain the charge, 
actual obstruction and injury must be proven, not mère attempts to 
obstruct. The Espionage Act does not create the crime of attempting 
to obstruct, but only the crime of actual obstruction, and when causing 
injury to the service. Whenever Congress intended that attempted 
obstructions should be a crime, it plainly said so, as may be seen in the 
statute making it a crime to attempt to obstruct the due administration 
of justice. Section 135, Pénal Code. 

[5] The Espionage Act is not intended to suppress criticism or 
denunciation, truth or slander, oratory or gossip, argument or loose 
talk, but only false facts, willfully put forward as trUe, and broadly, 
with the spécifie intent to interfère with army or navy opérations. 
The more or less public impression that for any slanderous or disloyal 
remark the utterer can be prosecuted by the United States is a mis- 
take. The United States can prosecute only for acts that Congress 
has denounced as crimes. Congress has not denounced as crimes any 
mère disloyal utterances, nor any slander or libel of the Président or 
any other officer of the United States. 

United States attorneys throughout the country hâve been unjustly 
criticized because they do not prosecute where they cannot. In in- 
stances their proper failure to prosecute has been made subject of 
complaint to the Department of Justice to oust them or to defeat re- 
appointment. The patriotism that inspires such criticism and com- 
plaints is less a passion than passionate. In the main, the govern- 
ment's attorneys are of good judgment, and will not be coerced by such 
criticism and complaints to futile prosecutions or persécutions. 

[6] In so far as disloyal slanders or libels cause or tend to cause 
breaçhes of the peace, they are offenses against the state of Montana, 
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and can be prosecuted only in the courts of the.state, by the state's 
prosecutors. Slanders like those herein are unspeakable. (Incidental- 
ly, the défendant dénies them.) Th^y shquld be made crimes against 
the United States, at times Hke thèse, at lea^t. But, since the sédition 
law had its share in the overthrow of the Federalists and in the éléva- 
tion of Jefïerson to the Presidency and his party to power, Congress 
has not ventured to denounce as crimes slanders and libels of govem- 
ment and its officers. The genius of dçmoci-acy arid the spirit of our 
people and times seem yet unable to avoid greater evils than benefits 
f rom laws to that end. , 

Ahy attempt to define ail that willjor will not constitute the crimes 
deriounced by said section 3 would be difïicult — ^yes, impossible. Ev- 
ery caée will dépend on its own facts and circumstances, as yarious as 
human condifct. ; 

The motion to direct a verdict pf acquittai, of défendant is granted, 
and the cleirk tvill enter such a verdict of jrecord, ; , 



STARK BROS. NURSERIES & ORCHARDS CO.f. STARK et al. 
(District Court, W. D. Missouri, S. W. B. Jautiary 30, 1918.) 

"''; - ■ ' ' ,' No- 18.; ; ,.''■■' 

1. Tbade-MabKb AND Trade-Names <©r=>2fr— Registration or Tbadb-Mabk. 

Wbere a corporation, long engagèd in thé nursery business, registerefl 
under AcÉ Feb. 20, 1905, c. 592, 33' Stat. 724, Its trade-mark, ptevioùsly 
adoptéd, consisting oî the words "Stark Trees;'* the first word belng su- 
perimposed upon the latter in a stiikiag mamier, such trade-mark is valid, 
and entltlèd to protection under the statute. 

2. Tbade-MabKs and Tbade-Name^ <g=»59(4);T-il??OTECTipN— Scopp. 

, Where complainant reglsterèd a tradè-niark, consisting of the words 
"Stark Trees," the former bein^ stiperimposed on the latter, and défend- 
ants sold trees under the label "Williani P. Stark Nurseries" in whleh the 
Word "Stark" appeared on the dark backgrolmd of a fruit tree, défend- 
ants were guilty of an inf ringewent of the, trade-mark; the protection ex- 
tending not merely to the précise m^nnèr in whleh coraplalhant usedlt on 
its label. 

3. Trade-Mabks and Tbade-Names <@^65—^Vi6i:ATïON— Défenses. 

Where It was the ciistom of' coinplalnant to braad Its trade-mark on 
boxes or packages contalning trees, and rioton the trees therfiseilves, de- 
fendants, : who infrlnged complainant's trade-mark and f oHow^ the same 
practice, cannot defeat relief on the ground that the déception would not 
occur until af ter the purchaser had recéived the goods, for the purChàser 
at ail e vents has the rlght tô verif y the source of the articles purchased, 
and It was an Infringement for défendant to use a trade-mark whiçh 
would convey to the mind of the purchaser the impression thathe was 
acquiring trees from complainant. 

4. Tkade-Mabks and Tbade-Names iS=»97— Infeinqemïînt— UnfaiB Compéti- 

tion. 

Défendants, though they bore the name "Stark," Whleh was part of the 

' corporate liame of complainant, whleh had long beeii established in the 

nursery business, whilè entitled to do,-, business un,dey their own name, 

will be , enjoined from \ising an infrlnglng trade-mark, or the word 

"Stark,'* on their labels, 'sa ve In such a mahnèr as would not indicate to 

the trade that their goods were thbsë' of cdmpliainant, or that they were 

' complainant's successors. ' ■ . : ih 

©s»Fbr other cases see same toplo fi KBY-NUMBER In àll Key-Numbered Dlgests & Indexe» 
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5. Courts ®=i292 — Fedebal Courts— Jubisdiction—ïrade-Mabks. 

Where complainant's trade-mark, registered under the act of 1905, was 
valid and had been infringed, the fédéral court haa jurisdiction of a suit 
to enjoin défendants Infringement of Us trade-mark, as well as unfair 
compétition in connection witli tlie infringement, notwitlistanding défend- 
ants and complainant were both citlzens of the same state. 

In Equity. Bill by the Stark Bros. Nurseries & Orchards Company 
against William P. Stark and William H. Stark, trustées, doing busi- 
ness under the name and style of William P. Stark Nurseries. Decree 
for complainant. 

John W. Matson, of L,ouisiana, Mo., and Andrew B. Remick, of 
St. Louis, Mo., for plaintiff. 

Wilfley, Mcintyre & Nardin, of St. Louis, Mo., and Péarson & Pear- 
son, of Louisiana, Mo., for défendants. 

VAN VALKENBURGH, District ' Judge. The complainant is a 
nursery corporation of long standing, located at Louisiana, Mo. It 
and its predecessors hàve been engaged in this business for approxi- 
mately a century. It and its products hâve been widely known for 
many years and enjoy à national réputation. About 35 years ago it 
adopted the words "Stark Trees" as its trade-mark, and ail its ship- 
ments hâve long been markéd by a label in which the Word "Stark" 
is superimposed upon the word "Trees" in striking and characteris- 
tic arrangement. June 24, 1913, this mark was duly registered under 
the 10-year clause of the act of 1905. 

Défendant William P. Stark is one of the Stark brothers, and was 
for many years and still is à stockholder in the plaintiff corporation; 
and the défendant Wilham H. Stark, son of William P. Stark, was 
formerly in the employ of the plaintiff, severing his connection there- 
with in April, 1912. Shortly thereafter, défendants formed the WiW 
Ham Stark Nurseries, operated at first at Louisiana, Mo., and later 
under the présent name, and at présent, at Neosho, Mo. Défendants 
adopted a label, exploited in their catalogues and also attached to 
nursery and orchard stock Shippèd to purchasers, containing the fol- 
lowing words: ■•. 

FRUIT h^fi^m^t TREES 

On this label the word "Stark" appears prominently in white letters 
upon the dark background of a fruit tree; the balance of the label 
being printed in black letters. In this manner the word "Stark" is 
given spécial emphasis, and from its position the term "Stark Trees" 
is vividly suggested. Complainant brings its bill to enjoin this alleged 
infringement of its trade-mark, and prays an injunction, damages, and 
accounting for profits thefefor, and also for unfairness in trade in- 
cidental thereto. Inasmuch as both plaintiff and défendants are citi- 
zens and résidents of this state, the charge of unfair trade can be 

.©ssFor othsr cases see samé toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



156 248 B^EDERAL REPOUÏEIÎ. 

sustained, if at ail, only through the jurisdiction acquired by reason 
of the technical trade-mark involved. 

[1,2] That the plaintiflf's trade-mark is a valid and subsisting one 
under the act of 1905 admits of no debate. Complainant had the right 
to register it, and, having registered it, is entitled to its protection as 
a valid trade-mark under the statute. Thaddeus Davids Co. v. Davids 
Mfg. Ce, 233 U. S. 461, 34 Sup. Ct. 648, 58 L. Ed. 1046, Ann. Cas. 
1915B, 322; Rossman v. Garnier (C. C. A.) 211 Fed. 403, 128 C. C. A. 
Th ; Schueler et al. v. Manitou Springs Minerai Water Co. (C. C. A.) 
239 Fed. 593-602, 152 C. C. A. 427. Nor is that protection Hmited 
to its use when standing alone and the précise manner in which com- 
plainant has used it on its label. As said by Mr. Justice Hughes in 
Davids v. Davids, supra: 

"The statutory rlght cannot be so narrowly liipited. Not only exact repro- 
duction, but a 'colorable imitation,' is withln the statute ; otherwise, the 
trade-marlc would be of little avail, as by shrewd simulation it could be ap- 
propriated with impunity." 

It is equally apparent that the défendants' device f ails within this 
prohibited category and constitutes a palpable infringement. The sub- 
stitution of the drawing of a tree for the written word is so obvions in 
the connection in which the marks are used as to afïord little room 
for hésitation; nor does writing "William P." before the surname 
"Stark" legitimize the unwarranted appropriation, any more than the 
initiais "C. I." before the word "Davids" were effectuai in the case 
before the Suprême Court. There the name "Davids," as a label for 
ink, was the important word which had acquired a secondary mean- 
ing subsequently ripened into the technical trade-mark. Hère the 
name "Stark," in connection with fruit trçes, is the term which stamps 
the origin and ownership of the product. The case at bar dilïers rad- 
ically from that of Pittsburgh Crushed-Steel Co. v. Diamond Steel 
Co. (C. C.) 85 Fed. 637, and same case under title Kann v. Diamond 
Steel Co. (C. C. A.) 89 Fed. 706, 32 C. C. A. 324, both as to the 
similarity of the respective marks, the circumstances of their respec- 
tive use, and the élément of confusion which, by this record, is shown 
to hâve been created. 

[3] It is urged by défendants that the purchasers from complain- 
ant and défendants alike do not buy upon the faith of this trade-mark, 
and do not see it, if at ail, until the trees hâve been shipped and reach 
their destination ; that then the mark is f ound attached to the box or 
package containing the trees, and not to the trees themselves. This 
défense is unsound. Given a valid trade-mark, its use by another than 
the owner cannot be excused upon the ground that the purchaser in 
any case did not happen to see it and rely upon it prior to the initial 
act of purchase. He has the right to verify the desired origin of his 
goods by examination upon receipt. Complainant affixes its mark to 
its goods, or to the packages containing. the same,; as it said it would 
do in its statement to the Patent Office upo^ which that mark was reg- 
istered, and it is a like use by any other than the owner that the law 
of trade-marks prohibits, irrespective of who may or may not make oc- 
ular examination thereof. In Moet v. Pickering, 6 Ch. Div. 770, Jus- 
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tice Sir Edward Fry sustained a charge of inf ringement and grarited 
an accounting where the mark was branded on the cork of a Champagne 
bottle, and could not be seen until the cork was drawn. There the 
same contention was made, and at first challenged the attention of the 
Justice, who said : 

"How can a brand which is not visible till the cork is drawn be the subject 
of protection as a trade-niark? The spurious braud cannot be the means of 
inducing any one to purchase the défendant' s wine, as the purchaser would not 
see It until after he had made the purchase." 

Nevertheless, upon mature considération, he had no difficulty in 
sustaining the mark and granting the relief prayed. Since this contro- 
versy arose, défendants hâve discontinued the exploitation of the mark 
in their catalogues and claim to ,have abandoned the use of the label in 
shipments. There is some évidence, however, that the shipping label 
has been employed since the period of such claimed abandonment. 

[4] There can be rio dqubt that the défendants, for some time prier 
to the dates on which they severed their active connection with the 
complainant company, were exploiting their individual names and per- 
sonalities through the literâture of the complainant corporation and 
otherwise, and were engaging in other activities with a view to setting 
up a compétitive business and of appropriating a portion of the pres- 
tige which had been acquired and which was being enjoyed by com- 
plainant. Since the establishment of défendants' business, their literâ- 
ture has pointedly aimed at such appropriation of the high réputation 
of the Stark name in connection with nursery products in Missouri — a 
réputation acquired by and identified with the complainant in this case. 
This statement, as well as the ruling of the court upon the issue of 
technical trade-mark, is supported and confirmed by the language of 
défendants themselves, taken from their catalogues and advertising 
matter : 

"The name of 'Stark' has for nearly a century been assoeiated with the 
nursery business of America, and for the last quarter of a century William P. 
Stark has made the name a sort of a trade-mark for big thlngs in tlie nursery 
world. Now, with William P. Stark's great name and lifelong expérience to 
direct affairs, and William H. to assist, the William P. Stark Nurseries are 
In a better position than ever to continue and broaden the Stark Nursery 
business in Missouri at their Stark City plant." 

This statement was published while the nurseries of the défendants 
were newly established and comparatively in their infancy. 
Again : 

"Four générations of William Stark nurserymen. The commission men of 
South Water street looked sideways when William P. Stark eommenced over 
10 years ago to tell us of Delieious, Stayman, Winesap, Black Ben, Llveland 
Raspberry, and others. 

"William P. Stark certainly knows what varieties for the commercial grow- 
er to plant, and what not to plant. Of course, the Starks hâve been doing just 
this sort of thlng for 90 years or more, so it is no new thlng to hâve the 
trade corne around and back up Stark's judgment, as they hâve in the case of 
Delieious, Stayman, and others. 

"William P. Stark Is a real nurseryman and fruit grower. He doesn't pré- 
tend to be anythlng else. Of the four générations of WilUaM Starks, three 
are livlng to-day, and there was stlU another génération of Starks before the 
first William Stark engaged In hortlcultural work." 
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For a number of, years prier to the inception of défendants' enter- 
prise, the Delicious apple had beconie widely known aâ a fruit of very 
superior excellence. It had practicallybeen discovered and the coutrol 
of its propagatiott hadbeeh securédjby the complainant company, by 
which it had been placed before the public, and under whose auspices 
its high. réputation was builded and established. So close is the rela- 
tionship between this fruit and its prodUcer that this apple is rarely, 
if ever, spoken of other than as "Stark's'PelicioUs/' Défendants in 
their literature, after dealing with thè origiii ôf this friiit in aii lowa 
tree,, ih connection svith which no ciiedit is given to complainant, say: 
"Two or tbreei years after this twq; barrels were shlpped to William P. 
Stark, wh.o,was frver on thelooUout for.-SQmething meritorlous, an<^,,,lmme- 
dlately reçognlzing their superiorlty, commencéd liegotiatlons foc thelt' propa- 
gation, dhly for William P. Stàrk, the DéllclOvis apple might never harë'been 
knowii. ït was William P. Stark who «aaie tb the rescue, saved the apple, and 
gave it to the pomologlcai world." ; j 

i "William. P. Stark was the tirst to recQgnize the merit^ of. this great apple. 
He named it 'The Delicious' and h^d the foresight and courage to propagate 
It and to urge growers to plant it'*" " , ' ' 

While it may not nûw be true that- any single nurseryman: may claim 
the exclusive privilège of propagating and" exploiting this apple upon 
the maricet, névërtheléss, iread in connection with the knownhistory 
thereof, thfr language quoted is obviously intended and calculated to 
confuse' the public respectirtg -the identity of thèse rival nurseries. 
William'P.Stàrkclaims toi hâve been the représentative of complain- 
ant, 'through whom this fruit vvas'briginaHyacquired. This is denied 
by complainant. He further claims-tb^havé naméd the fruit because 
of its flavot"' atid' 'the impression made upOn him when he- first tasted 
it. It is undoubtedly true that at that time; this défendant was one of 
the active membersand an officer of the complainant corporation. HiS 
position is that he is a Stark, and that he was actively engaged in the 
opierationâ"Vvhich built the réputation of the Starfc name in the nur- 
sery business. Concedirtg ail this tô'be tr'ue, neverïheless it cànnot be 
denied, that '^fiatever he may hâve' àccoipplished in this regard was as 
a represen,tative, of the complainant corporation, in its. name,. and for 
its benefit, as one of others of that family and corporation similarly 
engaged. He cannot now draw to himself ihdividual crédit therefor, 
to the estent of invading the property rights of complainant, and of 
subàtitbtirig bimself for Complainant, to the confusion of thé public. 
He may nOt bè denied the' legitimatê use ofltis hâmè in business, tté 
should observe the tests laid down by Judge, Amidon in Stix, Baer & 
Fuller Dry Gbods Co. et al. v. Américân Piano Co. (C. C. Ai) 211 Fed. 
271, 127Ç: C. A. 639:. . , ^ . 

(1) "He may not aftirmatively do anything to cause the: publie to belleve 
that bis article is made by- the first manufacturer." 

(2) "Hé, must exercise reasonable care to :prevent the- public; from so be- 
lieving.f: ■ . . 

.<S> ':'H© must exercise reasonahle care to prevent the public from belleving 
that he is the successor in business of the £irst>manufacturer/' 

' The défendants' warnings to the public, to wit:. 

"We hâve heàrd of a man in your community who claims to beour agent. 
He Is a fake. 



STABK BROS. NUESEEIE8 & 0BGHARD8 CO, V. STARK 159 

"Look out for agents clalmlng to represent us. They are frauds. 
"No connection wlth any other eoncern. 

"The William P. Stark Nurseries Is not eonnected or related In any way 
wlth any other nursery with slmilar name " 

— so far from absolving défendants from the charge of lanwarranted 
encroachment, in point of f act, tinder the circumstances revéalèd by 
this record, really invite the public to regard the défendants as the 
original Starks, and ail others of similar name as interlopers m the 
nursery business in Missouri. 

As further evidencing the efforts of défendants to avail thepiselves 
of the established réputation of the Stark name in the nursery world, 
it should be noted that, for some years prior to the establishment of 
the William P. Stark Nurseries, the complainant company had widely 
featured in its advèrtisements the addresses "Stark, Missouri," "Stark- 
dale, Missouri," and "Stark Station, Missouri." The défendants, after 
leaving Louisiana, located their offices at a small town named Chester. 
Thereafter the name of this town was changed to Stark City, and with- 
in a short time défendants moved their offices to Neosho, Mo., where 
they are now located, and where their packirig house is maintained. 
Stark City bas been practically, if not entirely, abandoned, and yet, 
upon the infringing label the address "Stark City, Missouri," ap- 
pears. 

It is urged by counsel for défendants that complainant never main- 
tained an office at Stark or Starkdale, Mo., and that neither thèse 
names nor that of Stark Station hâve any concrète connection with 
complainant's business. That, however, is not the point involved in 
this controversy. Those names were used in advertising to distinguish 
and localize complainant's business. The adoption of so similar a 
name as Stark City by défendants was obviously intended to introduce 
another élément of confusion in the public mind. Counsel say in their 
brief : 

"This name was changed by the Post Oflice Department upon thie pétition 
of the citlzens of Chester, whlch was a little town on a new ratlroad that 
had been in existence only a short tlrae." 

It is true that a pétition of citizens was lodged with the Post 
Office Department ; but it was transmitted for that purpose by the de- 
fendant William H. Stark. The testimony of the défendants with re- 
spect to this incident was most unsatisfactory, and it was apparent to 
the court that the change of name was brought about at their instance 
and for the purpose charged in the blll. 

The court has no doubt that the défendant William P. Stark is a 
nurseryman of expérience and ability. It has no disposition to deny to 
him the proper use of his nartie in his business; but he should use it 
with such limitations as the circumstances and conditions presented by 
this record demand. The décision of the Suprême Court in the Davids 
Case seems peculiarly applicable hère. On this point the opinion says : 

"It is not necessary that, In exereising the right to use their own name in 
trade, they should imita'te the rhark whicb the complainant used, and was 
entltled to use under the statute, as a désignation of its wares, or that they 
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should usethe name In question upon their labels witliout unmistnkably difEer- 
entiating their goods from those whlch, the complaiuant nianufactured and 

SOld.". .:' .,;.,. ^„; ,.,.,,,. 

[5] The complainant's trade-màrk having been found valid, this 
court Jias jurisdiçtion of the partie^ and of. the subject-matter, for the 
purpose, o| enjoining, not only the infringihg of that trade-mark, but 
also ali >vrongful acts, in the nature of Unfair tràdè done in connection 
with the in fr ingénient which augment and aggravate the wrong. Jaco- 
way V. Young (C. C. A.) 228 Fèd. 630, 143 C. C A, 87. The défend- 
ants wiU;be enjoined from the use of the ihfringing label charged, ot- 
anycolorable, imitation of complainant's trade-mark in suit, from using 
the name "Stark City", upon îts labels or tags.attached'tô nursery 
stock, pr packages cqntàining the sàriie, and frotn puttirig the word 
"Stark" prominently at the top of its labels, or elsewhere in connection 
with the, business of producing and selling nursery stock, in such man- 
ner as will not ùnmistakably differehtiate their goods from those 
which the complainant produces and sells. 

Défendants will be requirèd to account to complainant for damages 
sustained and for profits acçruïng duritig the period within which 
complainant's trade-mark is showh to hâve been infringed. A decree 
maybe prepared accordingly. 



CHAPMAN V. HUNT. 

In re SYRACUSE CANDY WORKS, înc. 

(District Court, N. D. New York. January 24, 1918.) 

1. BANKRUPTCY ®=>15& — PREFERENCES— "CKEDITOBS" — WlIO ARE. 

A surety or Indorser for a bankrupt is a "creditor," within the meanlng 
of Bankruptcy Act July 1, 1898,, e. 541, 30 Stat. 544. 

2. Bankrxtptcy <S=>166(1) — Préférence— Kecêipt of Préférence. 

Where an indorser or surety on the note of a bankrupt, within four 
months of bankruptcy, knowlng of the bankrupt's insolvency, Induces Mm 
to pay the note, wlth the Intent of escaplng liability and thus obtalning a 
préférence over other creditors of the same class, such surety or indorser 
reçoives a préférence, which may be recovered by the trustée in bankruptcy. 

3. BANHEUIîTCï: iS=>175— PREFERENCES--FRAUnUI.ENT TRANSFBR. 

A transaction by a bankrupt may be Invalid, both as a préférence and 
as a f ràudulent trarisf ér, to hlnder, delay, or def raud creditors. 

4. BANKRtIPTCY ®=»166(1) PREFERENCES— WhAT ARE. 

Défendant, the président and one of the dlrectors of a corporation, sold 
his stock and resigned hls offices. At that time he was an indorser of 
certain notes of the corporation. To protect hiin on his contingent lia- 
bility the corporation assigned to him certain aecounts; the agrêement 
allowlng the corporation to collect the àceounts and substltute others. 
This plan was contlnued for over a year, at which time défendant, ascer- 
talning tha^t the torporatlon was in flnancial dlfQculties, induced its man- 
ager to cease: opérations, curtall ^xpenses, and turn in the book aecounts 
to him as fast as they were colleCted. Shortly theréàfter défendant ad- 
vanced the corporation a sum of nioneyi which wlth a small portiôh of its 
owh funds was used in discharglng notes; on which defendant^was con- 
tingently liable. As part of the same transaction the corporation ex- 
ecuted ip fàvor of défendant a noté for the sum advanced aiid déposited 

ésaKoi othet cases see same tople & KEY-NUMBBR In ail Key-Nûmbered Dlgests & Indeios 
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new accounts as securlty. At this tlme défendant knew, of the corpora- 
tion's insolvency, and lils intention was, hot to asslst the coroporation 
to continue business, but to save liimself. Held, tliat the second assign- 
ment of accounts, which oceuri:ed wlthin four months of bankruptcy, was 
subject to attaek by the tiustee as preferential ; défendant by that means 
obtakiiug a préférence over other creditors, and the transaction not being 
an indeiiehdent one, which could be sustalned as a purehase of the ac- 
counts or lôan to the corporation. 

5. Bankruptcy ®=9l75—TRANSrEHS to Hindek, Delat, and Deifraud. 

In such case, as the transfer would necessarily deprlve other creditors 
of the beneflt to be secured by the Bankruptcy Act, It was invalid, as one 
to liinder, deiay, and defraud creditors. 

6. Bankbuptcï <s=188(3)— Traxsfers Subject to Attack— Equitable LiEist. 

In such case, défendant is net entitled to an équitable lien for, or to 
offset against, the recovery on account of the preferential and fraudulent 
transfer of sunis collected, and which he alîowed to be used for running 
the business of the bankrupt, and payment of ).'ent, etc. 

7. Bankruptcy <S=95 — Référence— Oomplicated Accounts. 

Where a bankrupt's last assignment of accounts was preferential, and 
the transaction, was very compllcated, the accounts should be submitted 
to a spécial master, to détermine the disposition and state the same. 

8. Bankruptcy ig=»175 — Préférences— What are. 

Where défendant, the pre.sident and director of a corporation, sold his 
stock and resigned, and to protect him from his contingent liabillty as lu- 
dorser of corporate notes, the corporation assigned to him accounts due, 
the ngreement allowing tlie corporation to collect such accounts and sub- 
stltute others, such agreement, défendant having collected and reduced 
some of the' accounts to possession, is not, the corporation thereafter 
becomlug a bankrupt, subject to attaek; it appearing that vvhen it was 
entered into the corporation was solvent, and there was no intention to 
prêter défendant or to hinder, deiay, and defraud creditors. 

9. Bankruptcy i®=3l88(3)— Equitable Liens— Right to. 

In such case, where défendant, on discovering that the bankrupt was 
in financial difflculties, advanced funds to enable it to discharge the notes 
on which he was contingently liable as indorser. and the sum advanced 
was connningled wlth the gênerai property of the corporation, although 
the notes were discharged, défendant is not, the whole transaction having 
been in fraud of creditors, entitled to any équitable lien on account of 
the amount advanced. 

In Equity. Suit by George D. Chapman, as trustée in bankruptcy of 
the Syracuse Candy Works, Incorporated, against Edward A. Hunt. 
Finding for plaintiff, and cause directed submitted to spécial master 
to state accounts, with decree to be entered on the master's report. 

The action is in equity to recover of the défendant certain money 
alleged to hâve been received by him of the bankrupt as a préférence, 
and also in fraud of the creditors of said bankrupt, and also to dé- 
termine title and right to certain money in the hands of the said 
trustée in bankruptcy, and in a certain deposit known as "Partial Pay- 
ment Account" claimed by défendant to belong to him.. The case 
is submitted on two stipulations as to the facts accompanied by the 
voluminous exhibits in the case. 

Lee & Brewster, of Syracuse, N. Y., for plaintiff. 
Levi S. Chapman, of Syracuse, N. Y., for défendant. 

^SiFoi other cases see same topic & KEY-NUMBBR in ail Key-Numbered Olgesta & Indexes 
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RAY, District Judge. June 5, 1916, the Syracuse Çandy Works, a 
New York corporation having its place of business at Syracuse, N. Y., 
whére it was engaged in the business of manuf acturing and selling 
candy, waç duly adjudicated a bankrupt, ànd George D. Chapman was 
thereafter in due course appointed trustée of the bankrupt's estate 
and duly qualified as such. The petiticKi was filed May 13, 1916. 

The Syracuse Candy Works, which for brevity may be called Candy 
Works, was incorporated in 1912. The défendant, Edward A. Hunt, 
was one Of the incorporators, aUd acted as président and one of the 
directors thereof until Tanuary, 1915, when he sold his stock and re- 
signed as président and directûr. At the time of such résignation by 
Hunt he was indorser on , certain promiasory notes of the Candy 
Works, held by the City Bank of Syracuse, N. Y., aggregating in 
amount $9,900. Hunt was contingently liable thereon for the full 
amount thereof because of such indorsements. 

On thè 13th day of January, 1915, an agreement was made between 
the said Candy Works and Said Hunt, of which the f ollowifig is a copy : 

"For value received, we, the undersigned, Syracuse Candy Works, Inc., a do- 
mestic majau£a<;tyring corporation, having its prîricipal place of business in 
the City of Syracuse, N. Y., does iereby sell, assign and'transfer and set 
over untQ Edward A. ijunt, of.the/çity of Syracuse aforesaid, the accounts 
owned by tjiis corporation against the persoiis, flî-ms and corporations set 
forth in the an^exed schedule aftâ for thè àinounts set opposite the name of 
each. , And we do hereby. give untp the said Edward A. Hunt fùll poWer and 
authbrlty tp, coUect and enforce the same aiid. for that ptirpose to take any 
steps that wemlght take had this assignaient not beeri made. ' 

"The purpôsè of thls agreement is to secure tlje sâld Bdw'aï'd A. Hunt by 
reason of his Indorsement of certain ilotes of said' Corporation at the City 
Bank of Syracuse, and this assignmeht shall remain a« eontinuing collatéral 
security for the protection of the said Edward A. Hunt on account of such 
indorsement and on account of any furthèr indorsements he may make on any 
of the notes of said company «r any renèwals thereof in whole or in part. It 
Is further agreed', on the part of said Edward A. Hunt i and on the part of 
said Syracuse Candy Works, Inc., that Miss Thelma Sinith, who is now the 
treasurer of said corporation, shall act as the représentative of the said Ed- 
ward A. Hunt in receiving and coUecting said accounts, and that she may 
turn over to said company the proceeds of any account collected by her, by 
assigning to said Edward A. Hunt an equal amount, or as near an equal 
amount as practleable, of new and good accounts in favor of the said Syracuse 
Candy Works, Iné., so that there shall alWa^s bè 'and remain in the name of 
said Edward A. Hunt good accounts in favor of said Syracuse Oandy Works, 
Inc., andassigned to him in the aggregate amount of about $6,000. 

"For the purpose of carrying this agreement into exécution, for each new 
account Created in favor of said Company and against : any: of the persons, 
firms or oorpora-tions mentioned In said schedule, or against any other per- 
sons, flrms or corporations, duplieate statements shall be made out, one of 
which shall be delivered to the said Edward A. Hunt with tlie foUowlng 
stamped. theTebri.' 

" 'For value received the undersigned, Syracuse Candy Works, Inc., does 
hereby sell, asslgn and transfer the wlthin mentioned accounts to Edward A. 
Hunt in .accordance with the terms and conditions of our agreement with said 
Hunt, bearing date January 13, 1915." 

" 'Dated Jany. 13, 1915. Syracuse Candy Works, Inc., ' 

" 'By G. F. Rowe, Président. 

"'Thelma.JVI, Smith, Treasurer.' 

"We do also agrée that we will exécute any other or further papers or 
agreements that may be necessary to carry this assignment or the assignmenta 
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of any other accounts substltuted for thèse accounts or substituted for any 
accpunitg that may be substltuted for thèse accounts. 

"In wltness wheréof, we hâve hereunto caused this Instrument to be slghéd 
by tÏÏe président and treasurer of Its company and its corporate seal aflixed 
the day and year above written. 

"[Seal.] ' Syracuse Candy Works, Inc., ' ' 

"By G. F. Rowe, Président; 

"Thelma M. Smith, Secretary." 

It is seen by the terms of. this agreement that it vvas thé pùrpose 
to hâve the Candy Works continue business, hâve the money applied 
to the conduct and running of the business when collected on the as- 
signed accounts, and other and new accounts due the Candy Works 
substituted from time to time. This agreement was not filed or re- 
corded, and the then and subséquent creditors of the Candy Works 
were not notified of its existence. Annexed to the agreement at the 
time of its exécution was a list of accounts aggregating in amount 
$5,931.85. Thereafter, up to April 1, 1916, on or about the Ist day of, 
each month, similar lists of accounts, Exhibits 2 to 16, inclusive, were 
made out and delivered, with assignments thereof, to the défendant. 

Ëxhibit 2 aggregates in amount $5,438.56. 
" 3 " ^ " " $4,964.66. 

4 '" ■ •* " $4,362.92. ■ • 

5 " " " $3,712.40. '■ 

6 <' ■ " : " $4,044.81. : • 

" 7 - " " ." $4,043.42: . . ;, , 

" .8 " , ". ;, " $4,015.99/ 

" ,9 " " . " $3,667.91. . 

" 10 " ■"■ : " $4,044.75. ■ 

. ." 11 " , "■ " $4,639.82. 

-,. " 12 ,"■ - " : " $4,121.50. 

" 13. " " , •• $4,541.54. 

" 14, . " " " $4,549.78. 

" ,15 , " " " $3,818.79. 

" 16 " " " $3,669.74. 

April 18, 1916, another assignment of accounts, with a list attached, 
aggregating in. amount $3,002.18, waS executed and delivered by said 
Candy Works to the défendant, of which agreement the îollowing is 
a copy : , ' 

"For value received, we do hereby sell, àsslgn and transfer to Edward A.' 
Hunt, of the city of Syracuse, Onondaga county, N. Y., ail of the fôUowiiig 
accounts due and owing to us and do hereby give unto said Hunt full right 
and authority to receive and coUect the same and for that purpose to take 
any and ail steps in our name or otherwlse that we could take had this as- 
slgmnent not been made. This assignment Is given to said Hunt as collatéral 
securlty for the payment of our notes to him bearlng even date herewith in 
the amount of $8,600, payable On demand to hls order at the City Bank of 
Syracuse, and for any and ail renewals thereof In whole or in part 

"In wltness whereof we hâve hereunto caused this instrument to be slgned 
by our président and our corporate seal to be afflxed this 18th day of April, 
1916, 

"[Seal.] Syracuse Oandy Works, Inc., 

"By G. F. Rowe, Président 

"In the présence cf." 
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This stipulation of facts then reads : 

"The debtors of the Syra,cuse Cancjy Works, Inccyrporated, wbose acoqunts 
were assigned to, Edward A. Hunt as above stated, wére not notified of thèse 
assignments. No record of them was inade upon the hooks of the Syracuse 
Oandy Works, and the moneys whlch were coUected upon sueh accounts were 
deposited to tlie crédit of the Syracuse Candy Works, Incorporated, in the 
City Bank of Syracuse, where the corporation had an aceount, and the moneys 
were used for the purpose of the corporation business, wlthout interférence or 
objection hppn the part of défendant, until about April 3, 1916. The de- 
fendant had fréquent reports as to the flnancial condition of the Candy Works 
and knéw for thrèe or four mohths prevlous to Aprll, 1916, that the corpora- 
tion was in ânancial difflculties. The défendant is a director,pf the City pank 
of Syracuse and a member of the discount committee. Levi Chapman, one 
o( défendant;» attorneys, is attorney for the City Bank, and was also attorney 
for the Syracuse Candy Works, Incorporated. 

"On or about the 3d day of April, 1916, George F. Rowe, the président and 
gênerai manager of the Syracuse Candy Works, Incorporated, met défendant 
by appointment at the office of defendant's attorney, where the affairs of the 
corporation were discussed. Defendant's attorney stated to Rowe that the 
défendant was not èatisHed wlth conditions and that défendant thought he 
should be protected, and Rowe was Instructed to close down the factory, cur- 
tall expenses; and turn in the book accounts to défendant as fast as they 
could be coUected. As a resuit Rowe returned to the factory and arrangea 
his work to carry out thèse instructions, and on Friday night, Aprll 7, 1916, he 
laid off ail the factory help, except Thelma M. Smith, who was in the office, 
and one man and one woman worked in the factory a few days after that, to 
finish up some of the work which was on hand." 

April 1, 1916, the Candy Works owed the City Bank $9,800 on a 
séries of notes, on which the interest had been paid in advance, but 
April 13, 1916, one of thèse notes due that day was reduced from 
$2,500 to $1,800 by a payment of $700 taken from the aceount 
known as the "Partial Payment Account," and which aceount was 
opened by said Candy Works with said City Bank at the instance of 
the défendant on the llth day of April, 1916, and into which there- 
after was deposited ail moneys received and deposited by the Candy 
Works or by défendant, except as foUows: Deposit of April 11, 
1916, of $568.41, against which a check of $473.68 was drawn the same 
day, and which represented a sugar transaction by which the Penn- 
sylvania Sugar Company was paid said $473.68 for , sugar, which 
brought $568.41, and the djiïerènçe, the profit in the transaction, went 
into the gênerai bank, aceount of the Candy Works; April 18, 1916, 
défendant gave the Candy Works his check for use by it in payment 
of its notes held by the City Bank for $8,600, and on the same day 
the Candy Works drew its check to the City Bank for $8,622.50 for 
such purpose; April 22, 1916, a deposit of $576.59 was made.bythe 
Candy Works, and on the same day a check was drawn against this 
for $509.75, payable to the Pennsylvania Sugar Cornpany. This sugar 
transaction was similar tp the one heretofore mèntionëd. Ail morieys 
received on accounts which had been assigned to the défendant bytne 
Candy Works^ money derived from the sale bf tools, fumiture, and 
fixtures, sales of candy, and also currency and a few items, the source 
of which is not fixed, were deposited îti this partial paymettt àccoûnt, 
The balance of said $2,500 note was paid by a demand noteof the 
Candy Works for Sl,800, dated April 13, 1916, and indorsed by Hunt. 
In addition to the note of $1,800, heretofore and àbove mentioned, the 
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Candy Works owed the City Bank $7,300 on its notes, making $9;100. 
Thèse notes were dated and for the amounts following : 

Exhibit 22, Februarv 6, 1916, $1,600. 

" 23, "Ml, " $ 650. 

" 24, " 21, " $1,200. 

" 25, " 28, " $2,350. 

" 26, March 1, " $1,500. 

Each was a time note, due three months from date, and îndorsed 
by E. A. Hunt, the défendant. On said 18th day of April, 1916, 
Mr. G. F. Rdwe, the président and gênerai manager of said Candy 
Works, was called into conférence by the défendant and his attorney, 
and this conférence resulted : (1) The défendant gave his said check 
for $8,600, hereinbefore mentioned, to the said Syracuse Candy Works, 
taking therefor its demand note for $8,600 and also the assignaient 
of accounts heretofore mentioned, made that day. This check, as in 
effect hereinbefore stated, was deposited in the gênerai account of the 
Candy Works in said bank, and the check for $8,622.50, pa.yable to 
the City Bank, was drawn against it, and $477.50 in additittti was 
taken from this "Partial Payment Actount," ;without a check (evi- 
denced by a charge sHp), making in ail $9,100, and this $9,100 was 
paid to the said City Bank in payment of the notes then held by said 
bank, made by said Candy Works. Neither one of the said notes so 
held by the bank was then due, except the. $1,800 demand note above 
mentioned. Says the stipulation of facts: 

"This transaction was carried through by défendant at the request and sug- 
gestion of the City Banli." 

It is évident that the transaction resulted in the payment of ail 
notes of the Candy Works on which this défendant was contingently 
liable as indorser or otherwise. The défendant was now owing the 
City Bank $8,600, and the Candy Works was owing défendant that 
sum on such note. April 29, 1916, the Candy Works drew a check 
reading as foUows: 

"The City Bank, Syracuse, New York, 4/29, 1916. Pay to the order of Par- 
tial Payment Account $1,400, fourteen hundred and ""/ion dollars. Syracuse 
Candy Works, T. M. Smith, Treasurer. G. F. Rowe, Président No. 2074." 

This check was delivered to the said City Bank, and thereupon 
$1,400 was taken from the partial payment account at defendant's di- 
rection and the money applied on the indebtedness of défendant tb 
the City Bank and credited by défendant on the $8,600 demand note, 
which défendant still held. May 9, 1916, $728.26 was withdrawn from 
the partial payment account at defendant's direction, without a check, 
and applied in part payment of defendant's indebtedness to the City 
Bank, who in turn credited that amount on said $8,600 note. AU pay- 
ments and withdrawals from the partial payment account were made 
solely upon defendant's direction, and the Candy Works had no con- 
trol over such account. 

By stipulation dated September 27, 1917 it is agreed that the said 
Syracuse Candy Works was in fact insolvent frpm December, 1915, 
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ufitil the filing of the pétition in bankruptcy, May 13, 1916, its condi- 
tion of insolvenûy growing constantly worse; also that "défendant 
Edward A. Hunt knew for the entire period from December, 1915, 
until the Syracuse Candy Works, ;Incorporated, was petitioned into 
involuntary bankruptcy on the 13th day of May, 1916, that the Syra- 
cuse Candy Works, Incorporated, was in financialdifficulties." April 
18, 1916, the said City Bank held the said notes of the Candy Works 
for said $9,100, on ail of which Hunt was indorser. 

The faèts stipulated, in connection with the exhibits in évidence, 
show and establish: 

I. That at ail times from December, 1915, down to the date of the 
filing of the pétition in bankruptcy, May 13, 1916, the Syracuse Candy 
WorkSi ilncorporated, was actually insolvent, and well knew the fact. 

II. The défendant, Edward A. Hunt,- during ail of that time, from 
December: 1915, to the date of the filing of the pétition May 13, 1916, 
well knew the said Syracuse Candy Works was insolvent, in financial 
difficultîes, and iinable to pay its debts in fuU. This fact is established 
beyotid all'possible controversy as tb the period of time from aiidafter 
April lî, 1916. 

III. During âll of the time frbm December, 1915, down to the day 
the petitib'ù in bankruptcy was filed, the défendant, Edward A. Hunt, 
within ithé meaning of the Bankruptcy Act; was a créditer of the Syra^ 
cuse Gandy Works, now bankrûpt, by reason of his indorsements and 
liability'as îndorser on 'its said: promissory notes held -by the: City 
Bank of Syracuse, and from and a f ter April 18, 1916, by reason of his 
giving his check. , for $8,600 to said Syracuse. Candy Works, Incorporat- 
ed, and taking its promissory note therefor, and his ihdor'sement on 
its notes. 

IV. Virtually he took possession of the financial affairs of the Said 
Syracuse Candy Works and controlled and directed them, and directly 
in the manner stated ■ procured ikid caUsed the payments of mdriey 
hereinbefore and hereafter mentîonèd tô be made by the Syracuse 
Candy Works, Incorporated, 'tO&"aid bank, for the purpose of reducing 
and to that extent extinguishing his liability to said City Bank of Syra- 
cuse as such indorser^ as well as the liability of said Syracuse Candy 
Works, Incorporated, on stich notes held by thé bank, on which hé was 
indorser, and on and after April 1 8, 1916, took ôr procured to bë taken 
the money of said Syracuse Candy Works, Incorporated, in such par- 
tial payrnent accdlDjit, and àpplied it or Caused it to be appiied, direCtly 
or indireètly, ■ on sUch notes and on the note held by hittl, so given by 
said Syracuse Candy W!orks,f Or $8,600, thus obtaihing the benefit of 
ail stich'payriients in réduction of the liability of said Syracuse Caiidy 
Works, Incorporated, to the bânk and to himself . This was his pur- 
pose. 

V. Whën such moneys were taken, and so used and appiied, said 
défendant, Edward A. Hunt, had reasonable causé to belieye, and in 
fact well knew, that such payments and applications of such moneys 
so directfed, caused, and procured by him would operate as a préfér- 
ence, and that he was to be benefited thereby, and that such transfer 
and payment of such money to said bank would cause and efïect a 
préférence. I discover lio escape from thèse conclusions. 
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[1] A surety or indorser for a bankrupt is a créditer within the 
meaning of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 544. 
Kobusch V. Hand, 156 Fed. 660, 84 C. C. A. 372, 18 h. R. A. (N. S;) 
660; Brown v. Streicher (D. C.) 177 Fed. 473; In re Silvemail Co. 
(D. C.) 218 Fed. 979; Paper et al. v. Stern, 198 Fed. (C. C. A. 8th 
Circuit) 642, 644, 117 C. C. A. 346; McAtee v. Shade, 185 Fed. 442, 
447, 107 C. C. A. 512; Swarts v. Siegel, 117 Fed. 13, 17, 54 C. C. A. 
399; Amundson v. Foison, 219 Fed. 122, 125, 135 C. C. A. 24; Hunt- 
ington V. Baskerville, 192 Fed. 813, 817, 113 C. C. A. 137. 

[2] And when a surety or indorser on the note of a person or cor- 
poration who is insolvent knows of such insolvency within four months 
of bankruptcy, filing the pétition, causes or procures him or it to pay 
the note or notes upon which he is indorser, in whole or in part, "for the 
purpose of or with the intent to relieve or exonerate hinlself from lia- 
biiity, aiid thus obtain a préférence over other creditors of the same 
class, he receives a préférence, which may be recovered by the trustée 
in bankruptcy. Kobusch v. Hand, 156 Fed. 660, 84 C. C. A. 372, 18 
L. R. A. (N. S.) 660; Brown v. Streicher (D. C.) 177 Fed. 473; In re 
W. A. Silvernail Co. (D. C.) 218 Fed. 979; Paper v. Stem, 198 Fed. 
642, 117 C. C. A. 346; McAtee v. Shade, 185 Fed. 442, 447, 107 C. 
C. A. 512; Huntington v. Baskerville, 192 Fed. 813, 817, 113 C. C. A. 
137; Stern v. Paper et àl. (D. C.) 183 Fed. 228, 231. 

[3-7] There is no évidence that when the fîrst agreement above re- 
cited, prbviding for the assignment of accounts to Hunt, the défend- 
ant, as security for his indorsements, and the use of the money coUect- 
ed on such. accounts by the Candy Works in carrying on its business, 
and the assignment of other subsequently accruing accounts in their 
place, that Hunt knew of the insolvency of the Candy Works, or 
even that that company was theri insolvent. The agreement was good 
as between the parties thereto. The Candy Works received the 
money on the accounts assigned and collected from time to tinle, and 
used them. Once each month, and on or about the Ist of each month, 
assignments of other accounts were made. The pétition in bankruptcy 
was not filed until May 13, 1916. In the meantime, and up tô April 
18, 1916, certainly, the parties were operating under the agreement 
of January 13, 1915, so far as appears, although not in strict compliance 
therewith, and in the meantime the Candy Works became insolvent, and 
défendant knew this fact. The assignment of accoUnts, made on the 
18th day of April, 1916, was a new arrangement and agreement. On 
that day défendant gave the Candy Works his check for $8,600, for 
the purpose, evidently, of taking up and paying ail its notes held by the 
bank and releasing défendant as indorser thereon, and which had been 
reduced to $8,622.50, and the proceeds of this check were used by the 
Candy Works, with $22.50 of its own money, for that purpose, so that 
the liability of défendant as indorser was canceled and the liability 
of the Candy Works on the old notes held by the bank, not then due, 
except as to one, was extinguished. The direct relation of debtor and 
creditor then came into existence between défendant and the Candy 
Works by the loan of this $8,600 by défendant and the exécution and 
delivery to him of the note of the Candy Works for that amôUnt. As 
a part of this transaction of April 18, 1916, the assignment of accounts 
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of that date was made "as collatéral security" for the paymentof said 
note: of $8,600. This note was given, however, to represent a loan 
that dây made by defeiadant, to, be.used to extinguish his liability as in- 
dorser for thç Candy Wprks at the the bank on the notes mentioned. 
In thi* ifldirect way . th<e défendant was using his own money to ex- 
ting^i.àhrihé obligations of the Candy Works to. the bank, and thereby 
his own iliability thereon as >indorsçr. By assignment.of accounts be- 
longitig t<> the Candy Works; he took security. for this loan, j:epresented 
by this note of "the Candy Works; of $8,6Q0. 

If this loan, a présent f «11. considération for the note and assignment 
of : aecounts 'as secwrity,- had been a présent and an independent trans- 
actionhàd inigood faith,;pv«n if made to relieve the Candy Works in 
its financial. difficultiesi it could not be impeached, or : questioned. Dean 
V. Davis, 242;.U; S. 438, 37 Sup. Ct. 130, 61 L. Ed. 419. But.it was a 
transaction had for the pnrpose of and intended to release the obliga- 
tion of défendant to the bank as indorser for the Candy Works, and 
transfer the accounts due and owing to the Candy Works, its property, 
to défendant as; security for the money of défendant used in this in- 
direct way to take up the notes. The amounfc of the liability of the 
Candy Works remained the same, less the $22.50; but the obHgation 
of this défendant to the bank was released or canceled, and he re- 
ceived the note of the Candy Works, with the assignment of accounts 
due and owing the Candy Works as: security. Suppose Hunt, the dé- 
fendant, had gone tothe bank and paid the notes on which he was in- 
dorSer with his own money, and then as ov^ner and holder thereof 
had taken the assignment: of accounts as security, how would the 
transaction differ in légal efïect from what was actually done? The 
défendant was in, efïect obtaining, and did obtain, by means of such 
assignment of accounts, security for his pre-existing liability as in- 
dorser at a time when he knew the Candy Works was insolvent. He 
was in fact securing a préférence by obtaining this assignment of ac- 
counts. The estate of the bankrupt was not benefited or increased 
by the loan of the defendant's check, and its application to the payment 
of the notes at the bank, and the giving of the note to Hunt. The only 
one actually benefited was Hunt, this défendant, as the transaction re- 
sulted in his release as indorser, the application of $22.50 of the Candy 
Works' money to the purpose, and the assignment of thèse accounts to 
défendant by the Candy Works at a time when Hunt knew this Candy 
Works was insolventi 

But it is asserted that the défendant was thus obtaining the assi^- 
ment of accounts under and pursuant to the agreement of January 13, 
1915, entered into at a time when the Candy Works, was perfectly 
solvent, so far as appears or is claimed ; that no filing, record, or p»ub- 
lication of such . assignment was necessary to its vaiidity ^s against 
gênerai creditors or creditors without a spécifie lien; that there was an 
équitable lien ereated in, favor of the défendant, which ripened into 
actual possession of somç of the accounts pledged or assigned, or their 
proceeds, prior to the filing of the pétition in bankruptcy ; and that the 
préférence thus ohtained is not voidable by the trustée in bankruptcy. 

It must be remembered that this is not a case where the défendant 
advanced money to purchase spécifie property, upon which he was to 
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have a lien as security, or to pay or release a lien or charge on prop- 
erty purchased by the Candy Works, with an agreement that lie should 
have a lien on such property, when obtained, for such advance or 
loan, The indorsements were made to enable the Candy Works to 
obtain money at the bank to use generally in carrying on its business. 
The défendant, Hunt, had no lien on the merchandise purchased or 
manufactured. There was no attempt to create one thereon. If it 
had been mortgaged or pledged, the business to continue, such mort- 
gage or pledge on such merchandise, unless accompanied by delivery, 
would have been void as to creditors and the trustée in bankruptcy. 
Hence resort was had to the assignment of, and agreement to assign, 
accounts as security for the indorsements. It seems to me that on the 
authority of Dean v. Davis, 242 U. S. 438, and the cases cited in the 
note, page 445, 37 Sup. Ct. 130, 61 L. Ed. 419, it is my duty to hold, 
and that I am required to hold, and do hold and find, that the transfer 
or assignment of accounts made by the Syracuse Candy Works, In- 
corporated, to the défendant, Edward A. Hunt, on the 18th day of 
April, 1916, was not only a préférence, but void as in fraud of the cred- 
itors of the Candy Works, and that the transaction of April 18, 1916, 
was intended to hinder, delay, and defraud the gênerai creditors of the 
Syracuse; Candy Works, Incorporated. Clearly the Syracuse Candy 
Works on that day was not assigning, and the défendant Hunt was not 
seeking an assignment of, accounts which it already ownpd, or to 
which it had and asserted a right under the agreement of January 13, 

1915. Besides this, the assignment made April 18, 1916, was not 
made to secure the défendant for his indorsements on notes made by 
the Candy Works and held by or discounted at the bank, but as securi- 
ty for a new obligation, the note of $8,600, given for the check of Hunt, 
and given under the circumstances recited. Clearly it was the intent 
and purpose of both parties to the transaction to release the défendant 
as indorser, and to pay him, a créditer, to the exclusion of the other 
creditors of said Candy Works. Thèse notes at the bank, with one ex- 
ception, were not due, and the assignment included practically ail the 
property of the Candy Works. Says the court in Dean v. Davis, supra: 

"A transfer, the intent (or obviously necessary elïect) ot which is to deprivç 
creditors of the benefits sought to be secured by the Bankruptcy Act, 'liinders, 
delays or defrauds creditors,' within the meaning df section 67e" of that act. 

Also: • 

"A transaction may be invalid both as a préférence and as a'fraudulent 
transfer." : . 

Hère there was no hope or expectation , that the Candy Works 
could or would extricate itself from its financial difficultjes . or con- 
tinue business. In point of fact, says the stipujation of facts^ as al- 
ready quoted, April 3, 1916, the président and gênerai manager of the 
Candy Works was instructed to close dqwn the factory, ç]urtail ex- 
penses, and turn in the book accounts to defenciant as fast as they 
could be collected. : Rowe carried out the instructions,, anî: April 7, 

1916, laid ofif ail the factory help, except Thelma Smith, who. was in the 
office and had charge of the accounts, and one man arid one woman, 
who worked a few days to close up some of the l^nfi^iîshed'worfe on 
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hand. This was practically a cessation of business at the instigation 
and procurement of the défendant and with the assent of the Candy 
Works. 

I think and hold the trustée in bankruptcy is entitled to recover and 
receive the pfoceéds of ail the accounts assigned April 18, 1916, and 
also the proceeds of some which were not in either assignment, in- 
cluding both the proceeds thereof paid over or applied and those re- 
maining either in the partial payment account or collected and not 
placed in that account; also the profits on three sugar deal transac- 
tions, $94.73, $66.84, and $301.88, and also the $22.50 taken from the 
gênerai account to take up the notes at the bank in excess of the 
$8,600 represented by thè check of Hunt, and $21.60 recovered on 
account of L. K. Liggètt. As near as I can ascertain, the collections 
on accounts not in any assignment, which went into the partial pay- 
ment account, aggregatèd $1,154.31. The defendant's claim of an 
équitable lien' on and offset of items, $100, $43.35, $342.53, $393.95, 
and $124.80,, cannot bè allowed. ' The défendant consented to and 
acquiesced in the use of the rrtoney collected for running the business 
and payment of rent, etc., and cannot recover same of the trustée on 
any theôry. Thé plaintîiif is entitled to recover the collections, amount- 
ing to' $702.76, nôW in the spécial deposit account, and which came 
from the accounts, as I understand, assigned April 18, 1916. 

From the rrtixed accounts and date bef ore me I am unable to fix the 
amount collected from the accounts assigned April 18, 1916, without 
great danger of error ahd duplication, and this matter should go ta 
a spécial mastér to détermine same, and also the disposition and where- 
abouts of s'dtbe, and generally to take and state an account of the sums 
recoverable under this décision. For that purpose it is referred to 
Hon. CL. Stone as spécial master. 

[8, 9] I. discover no theory on which I can hold the first agree- 
ment, and the' assignnl«nts of accounts made pursuant thereto, invalid. 
Clearly the défendant had an équitable claim thereto and an équitable 
lien thereon, and by deposit and actual application to the purposes con- 
templâted before bankruptcy hâd reduced much of same to possession. 
If ahy of the proceeds of such account remained in the partial pay- 
ment account at the time of the filing of the pétition in bankruptcy, 
the spécial master wiU report that fact and the amotmt therèof, as 
the trustée may recover it. The proceeds of those accounts was to 
be apphed on the notes indorsçd by Hunt. Such notes were otherwise 
paid, and Hunt took the note of the Candy Works. That agreement 
was made when the Candy Works was solvent, and there is nothing 
to show it was ma,de to cheat, hinder, delay, or def raud çréditors. The 
fact that the Candy Works become insolvent long prior to April 18th, 
and that thè parties cohtinued to operate uhder that agreement, cannot 
makeit invalid. i- 

To rb^e the position a,nd holding of the court perfectly clear as to 
the assignment ofaccourits made April 18, 1916, perhaps this should 
•be added; In Dean v. Davis, 242 U. S. 438, i7 Sup. Ct. 130, 61 L. 
£ld. 419, supra, the Sut>reme Court held: 

"A transfer of property by an Insolvent, made to seeure a contetnporaneous 
loan of money whleh thé lender advanees, and the insolvent obtains and uSes, 
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for the discharge of a pre-exlsting debt of the insolvent to a third party, m 
whicli the lender has uo interest, Is not a préférence of the lender within sec- 
tion 60b of the Baukruptcy Act, as amended February 5, 1903, 32 Stat. 797, 
800." 

In the instant case the défendant, Hunt, the lender, who advanced 
the money, $8,600, to take up the notes at the bank on which he was 
indorser, did hâve an interest in the pre-existing debt of the Candy 
■VVorks and in the payment thereof, as he was Hable therefor, and in 
légal effect, because of such indorsements, it was his own debt to the 
bank, as well as the debt of the Candy Works. Both were Hable there- 
for. Therefore, when Hunt loaned the money to the Candy Works 
by his check to that company to take up such notes, on which he was 
indorser, taking the note of the Candy Works for such loan of money 
and the assignment of accounts of the Candy Works as security for 
the payment thereof, he, the lender, was preferred over the other cred- 
itors of the bankrupt, inasmuch as, because of his indorsements, he 
was a creditor of the bankrupt, as we hâve seen. See cases cited supra. 

He first made the Candy Works the owner of the $8,600, and then 
directed and procured its application to the payment of his obligation 
as indorser. The accounts due and owing to the Candy Works under 
the agreement of 1915 were assigned to the défendant for a spécifie 
purpose, and no other — as security for his indorsements on the notes 
of the Candy Works held by the bank. Hunt was not the absolute 
owner of those accounts. If the notes indorsed by him were paid 
before the money due on such accounts was coUected, his right there- 
to ended. He furnished money to the Candy Works, $8,600, by his 
check to the Candy Works, payable to it, and that company placed 
and commingled this money with its other funds in bank, and the iden- 
tity was lost. It, with $22.50, other money of the Candy Works, was 
paid to the bank in payment of such notes by defendant's direction 
and procurement. Many of the accounts remained uncollected, and 
perhaps some of the money already collected was in the "Partial Pay- 
ment Account" in the name of the Candy Works and subject to its 
check. It was not used to pay the notes indorsed by Hunt, and the 
transaction was being carried on for the purpose of securing an as- 
signment of accounts by way of security for the note of $8,600, in 
fraud of creditors and to secure a préférence. By what right could 
the défendant, Hunt, thereafter appropriate that money in the partial 
payment account, or thereafter collected on accounts to any other pur- 
pose than that specified in the agreement of 1915? If he owéd the 
bank, and it seems from the stipulated f acts that he did, could he ap- 
propriate the "Partial Payment Account," or the proceeds of the col- 
lection of accounts assigned as security for his indorsements, which 
had been extinguished in other ways, to the payment of his indebted- 
ness at the bank, as against the gênerai creditors of the Candy Works, 
and do this at a time when the Candy Works had become insolvent 
and the fact was well known to him? I think not. Ail trace of the 
$8,600 was lost when it entered the stream of the Candy Works' gên- 
erai property in its bank account, and there could be no subrogation, 
or transfer of the defendant's lien on the accounts, or their proceeds, 
as security for his indorsements, to him, as security for the liability, 
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of the Candy Works to défendant on the note bf $8,600. There was 
no agreement that this should be donc. Aside from this, the whole 
schéma of April 18, 1916, was in fraud of the creditors of the Candy 
Works. By the loan pf the $8,600 to the Candy Works défendant ex- 
pected and interidèd 'to hâve the notes held by the bank jpaid, and 
his liability as indorser extinguished, and also secure additional se- 
curity. 

In National City Bank v. Hotchkiss, 231 U. S. 50; 34 Sup. Ct. 20, 
58L. Ed. lis, itisheldi 

"Although a loan may be made for a specifled purpose, If the lender places 
It In the gtfeam of the borrower's gênerai property, there is no right of sub- 
rogation. A gênerai créditer maj' Increase the bankrUpt's esta te by hls ad- 
vances and lose the right to take them back." 

This c^isé is not in point exactly, but I think the principle applies 
hère. Clearly the défendant cannot be allowed to better himself by 
this transaction of about April 18, 1916, planned and consummated 
at a time when he was knowingly seeking to obtain a préférence over 
the other creditors of the Candy Works forbidden by the Bankruptcy 
Act. 

It may be said that Hunt, the défendant, should not lose any équi- 
table right he had in the accounts assigned prior to April 18, 1916, 
or the collections made and placed in the "Partial Payment Account," 
by reason of what was donc at that time ; but if he saw fit to abandon 
any rights he had by what was then donc, or did, he, and he alone, is 
responsible. Thé général creditors are not to suffer. 

On the coming in of the spécial master's report, a decree can be 
entered. 



AMERICAN SMELTING & BEPINING CO. y. BUNKER HILL & SULLI- 
VAN MINING & CONCENTRÀTING CO. 

(District Court, D. Oregon. January 14, 1018.) 

No. 7555. 

1. Mines and Minebals <g=>83 — Smelter Contracts— Constbuc'î'ioit. 

Where a miriing company agreed to sell and a smelting company to 
purChase ail the output of the former'» mines which shall hâve a lead 
assay ranging froiïi SO per cent, to 75 per cent., and there were separate 
agreements as to lovv and high grade ores, the contraet mnst, there being 
a stipulation : that the ores should be of approximately the same yearly 
analysis and l«ad assay as the shipments made by tlie mining company 
during prèvioUs years, be eonstrued as Inclùdlng only the ayerage ores 
of the mining company àrid not àllowing It to work its output; Into" hlgh! 
or low grade to suit its convenlence; this being partlcularly true, as that 
construction was long followed by the parties, 

2., Mines and, Minebals <g==88 — Smelteb Contbaqts— Constkuction. 

^'here a contraet between a mining company and a smelter company 
provldlng for purehase by the latter and sale by the former of its ores 
of certain percentages declared that Such ores should be shlpped to the 
smelting company's sMelter at a specifled point, and it appeared that such 
clause was Insertedln the cointract when prior agreements were Consoli- 
dated, and other paragraphs of the eontraot clearly dlsclosed that there 

®=»S'or otber cases see samé topic & KBY-NUMBER la ail Key-Numbered Digests & Index? 
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was no agreement that the ores should In ail cases be shipped to the des- 
ignated point, the contract cannot be construed as requiring shjpments 
thereto, particularly as the minlng company long acquiesced Iq the di- 
version of the sliipments to other points. 

3. Injunction <Ss=>136(3) — Pbeliminaby Injunctions— Lssuance. 

A preliniinary injunction may issue to maintaln the status quo, where 
the questions of law or faet to be ultimately determined are grave and 
difficult, and injury to the moving party vfill be great if denied, while loss 
to the opposing party will be comparatively small, and hence défendant 
may, by preliminary Injunction, be restrained from dlsposing of its ores 
to any person or corporation other than complainant pendiiig a suit for 
spécifie performance of a contract to sell such ores to complainant, where 
a breach of the contract would greatly damage complainant. 

4. Injunction <g=3l35 — Pbeliminaby Injunction — Discrétion. 

Along with the flxed rules of law as to the issuance of a preliminary 
injunction, it is essentlal that the court exercise sound discrétion in vlew 
of the attendant faets and conditions. 

5. Specific performance ®=s>68— Contractb Enforceable— Pbbsonalty. 

A suit will lie for specific performance of a contract respecting person- 
alty, where the suitor bas no plaln, speedy, adéquate, and complète rem- 
edy at law. 

6. Specific Performance <S=69 — Contbacts— Personalty. 

When ores produced by the défendant mining company hâve a peculiar 
value for smelting purposes and are not readlly obtainable elsewhere, so 
that It would be practically impossible to measure their value in deter- 
mining the loss a smelting company would sustain were it not able to 
obtain them under a contract with défendant, spécifie performance of 
the contract may be decreed. 

7. Specific Performance <©=375 — CoNTkACTs— Agbeements Susceptible. 

Where a mining company agreed to dispose of certain ores to a smelt- 
ing company during a term of years and to operate ail its mines, spécifie 
performance of the contract may be decreed, it not appearing that such 
decree would necessitate supervlsory control by the court in requiring 
performance of the contract, this belng particularly true, as the contract 
itself provided for submission of controversies as to disputes over assays 
to umpires specifled. 

8. Mines and Minerals ®=»83 — Smeilteb Contracts— Construction. 

A mining company and a smelter company, having agreed to sell and 
purchase certain ores, entered Into a supplemental agreement, declaring 
that In case smelting companies other than one designated should make 
rates that the smelting company did not désire to meet, thea the mining 
company might aceept such rates, and might ship to other srnelters after 
giving 60 days' notice, but on termination of such arrangements the smelt- 
ing company should continue to buy in pursuance of the principal con- 
tract, and that the smelting Company should hâve the right to résume 
the purchase of any product so diverted by giving 60 days' notice to the 
mining company of Its willingness to meet the terms of othèr srnelters. 
Another paragraph of the supplemental agreement deelared that the 
terms governlng the price should be those made by a designated smelter 
corporation to a majority of ore shippers in the district, unless such cor- 
iwratlon should go out of existence, or cease to purchase a majority of 
those ores, in which event the terms glven by other smelting companies 
for a majority of the ores purchased in that district should govern. HelA 
that, as ail the terms of the agreement should be construed together, the 
supplemental agreenient must be construed as providlng, in event the des- 
ignated corporation should go out of existence or cease to purchase a 
majority of the ores of the district, that the mining company should hâve, 
in case other srnelters purchasing a majority of the ores should fix terms 

^sal'or otber ca«es see t&ia» toplc & KSY-NVMBEÎR la aU Key-I^umbered DUests & Indexes 
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that the smelting company dld ûot désire to meet, the option to acccpt 
tiiém and the smelting coœpany the <^tion to suto^quently meet those 
témis^ 

9. Specific Peefoemance <S=>59 — Contracts— Option. 

Spécifie performance bf a contract to sell and purchase oresicannot be 
deniéd becanse it contained an option feature; the contingency on whlch 
the option inight be invoked belng éxtremely remote. 

10. SPKCIITC PeBFOEMANÇE <g==57— CONTBAdTS-^PTIOX. 

Though a contracta between a mlnlng company and a smelting company 
for the ; sale ànd purchase 6f ores -Çcas optlobaï as to hlgh and low grade 
lOres,, sîteoiâç periformance of the agreement to sell average ôrès may be 
enforced by the smelting company. 

11. ASSIGNMENXS ©;?3l8 CONTRACTS. 

, Ordjnarily a contract is assignable nnless the' assignœènt te forbidden 
by statute or by the terms of thé coiitract Itself. 

12. ASSIGNMENTS <S=»19 — CONTHACTS ASSIGNABI.B— PERSONAL, NXdftJRE. 

Contracts involving relations of personal confidence or for personal 
service are not assignable, but the question whether a contratt falls with- 
,ip the exception must dépend upon the intention of the parties and the 
nature of the contract itself. ' 

13. ASSIGNMENTS <g=5l8— OONTRACTS — ^VALIDITY. 

Where défendant, when it contracted to sell ores to a smelter company, 
reeognlzed the probabilities that the contract woùld be assigned to the 
parent or j>rlncipal company Which had acquired the stock, ofthe smelter 
company, and the contract Itself provlded that delivérles of otes by the 
mlning comt)ahy should bë made to any smelting plant ôwned by the 
company, its succèssors or assigns, and that the : agreement should be 
binding and inure to the beneflt of the succèssors and assigns of the re- 
spective parties, the contract is assignable; it being apparent that the 
parties so Inténded. 

14. Specific Performance <S=s>20'— Assignment— Eiteot. , 

Where a contract for the sale of ores iby a mlntag company and thelr 
purchase by a smelting company provlded for assignment, the assign- 
Inent of the contract did not relleve the assigner Of liability so as to 
prevent gpeïilflc performance. 

15. Si'Ecinç Performance .<S=351 — Contract— Reasonableness. 

Wheré a contract between ff smelting company and défendant provided 
that the prlce pald for ores should be that paid to a majority of the ore 
shlppers In the district, by complainant smelting, company to whiçh the 
contract was assigned, spécifie performance of the contract after assign- 
merit canhot be denled because complainant in a sensé flxed the prioe, for 
It could not act arbitrarlly, but was govérned by the prlce paid certain 
pther ore shippers. 

In Ecjuity. Bill by the American Smelting & Refining Company, a 
corporation, àgainst the Bunker Hill & SuHiyan' Mining '& Concen- 
trating Company, a corporation. Qn motion f9.r prelitriinary injunc- 
tion. Prelifflinary injunction granted. 

Gàrey & Kerr, of,,Portland, Ôr. ' (Ôéorge Dôriwdrth, df Seattle, 
Wash., F. H. Brownell, :of New York City, F;. W- teiim,ann,:of St. 
Loiiis, Mo., arid Root, Clark, Buclcner & Howladd, of New York City, 
of counsël), for plaintiff.^ ' ' : :- ' ■: ;, 

Myron Ai Folsom, of San Francisco, Cal,, (Çiirtis H. Lindléy, bff San 
Francisco, Cal., George F. HoJmani of Po^land, Of.,. an^ ôëofgt. Hat- 
field, of Sàïi Fra;ncisco, Cal., of eounsèl), fer def'îndant. : 

^sbPoi olSier cases ééë same toplc & KBY-NUMBER In ail Key-Numberad jDigests & indexas 
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WOLVERTON, District Judge. The purpose of this suit is for 
spécifie performance and to restrain the défendant company (herein 
to be called the Mining Company) from selling or delivering any of 
its lead-silver ores, concentrâtes, or slimes to any person or corporation 
other than the plaintiff (to be called the A. S. & R. Company herein). 
The présent inquiry is whether a preliminary injunction shall issue 
pending the final détermination of the cause. 

It is only necessary at this time to get an understanding of those f ea- 
tures of the agreement between the Mining Company and the Tacoma 
Smelting Company (to be called the Smelting Company) that seem to 
be controUing where the parties are not in accord. Thèse, features 
must be construed in the light of the events attending the consumma- 
tion of the agreement which show the motives that induced it and the 
purposes which it was intended to subserve. In this we may be aided 
somewhat by the treatment accorded by the parties themselyes to par- 
ticular provisions. 

The Smelting Company has a capital stock of 5,000 shares, of the 
par value of $100 per share. On March 20, 1905, it entered into and 
had contracts with the Alaska-Treadwell Gold Mining Company, 
Alaska-Mexican Gold Mining Company, and Alaska United Gold Min- 
ing Company, and with the Mining Company, the défendant herein, 
previously signed, for the purchase of ores from each of the several 
companies, for smelting purposes. The plaintiff company had also at 
the same time a contract with the Mining Company for the purchase of 
sorpe of its ores. AU thèse mining companies, either by dirept holding 
or through their stockholders, were owners of shares of stock in the 
Smelting Company, the défendant Mining Company being the owner 
of 1,567 shares. The A. S. & R. Company, acting through Bernard 
M. Baruch, effected a purchase of the whole of the capital stock of the 
Smelting Company, at a price exceeding $5,000,000. The stock was 
transf erred to the American Smelters Securities Company, a Newr Jer- 
sey corporation, of the voting stock of which the A. S. & R. Company 
held, and now holds a controUing interest, so that it dominâtes the ac- 
tion of such New Jersey corporation. The défendant Mining Company 
was aware of ail thèse relationships. 

On March 20, 1905, the Mining Company entered into an agree- 
ment with the Smelting Company, which action was within the con- 
templation of the Baruch purchase, whereby the former agreed to sell 
and the latter to purchase ail the lead-silver ores, slimes, ànd concen- 
trâtes mined from ail the properties owned or leased by the Mining 
Company, delivered f. o. b. cars at or near Wardner, Idaho, at sales 
priées agreed upon, with certain stipulated déductions. It was stipu- 
lated that the products to be delivered should be of a lead assay of be- 
tween 30 per cent, and 75 per cent, and that the average product should 
be of approximately the same yearly average analysis and lead assay 
as the shipments made from the mines during any year of the 12 years 
immediately preceding the date of, the agreement, unless the Smelting 
Company should give its written consent to the shipment to it of prod- 
ucts varying froiji that standard in analysis and in léad assay, aS to 
which it was given the option to purchase at the best going market rates 
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and terms. For the purpose of determîning thé net sales priées, the 
contract provides that the values of the cohtents of' the product shall 
be ascertained as fdllbws (omitting silver and gold) : "Lead. The 
value of ninety per centum of the lead contents at ninety per centum 
of the average sales priée in the city of New York for common deSil- 
verized domestic lead, in lots of fifty tonS or more, for shipment with- 
in thirty days, as made by the American Smelting & Refining Company, 
during the week preceding the week of shipment of the lot in question" 
(subsequently changed, by agreement of February 28, 1907, to read "on 
the date of shipment of the ore"), whenever the selling price does not 
exceed $4. 10 per one hundred pounds, and when the price exceeds that 
sum, 90 per cent, of $4.10 and one-half of the excess. 

From such values, déductions are to be made as follows : "From 
the value of each lot of ore, slimes, or concentrâtes (not containing 
less than a daily average of 27 tons, nor more than a daily average of 
37 tons of metalHc lead,, the tonnage between the minimum and the 
maximum to be entirely at the option of th© Mining Company), ship- 
ped to the Smelting Company's smelter at Tacoma, Washington, there 
shall be deducted a freight and treatment charge, when the lead quo- 
tation is $4.35 per hundred pounds or over, of $15.75, and, when the 
lead quotation is less than $4.35 per 100 pounds, of $16 per net dry 
ton f. o. b. cars at or near Wardner when the gross value is not over 
$60 per ton, said value to be arrived at by counting silver at New 
York quotations and lead at $3.50 per hundred pounds. If, however, 
any ore or concentrâtes should contain less than 53 per cent, lead, a dé- 
duction is to be made from the freight and treatment charge of orie- 
half cent for each pound of lead under 53 per cent. ;" but should the ore 
or concentrâtes contain more than 53 per cent, lead, there shall be add- 
ed to the freight and treatment chargfe one-half cent per pound above 
that percentage. It is further provided that': ; "The Mining Company, 
in mâkihg shiprriçnts, may exercisie its option as to lead contents of ores, 
slimes, and concentrâtes, wherever the same may be shipped." This is 
knowri as the differential clausç. From the value of each lot of prod- 
ucts shipped, in addition to above-mentioned Tacoma shipments, except 
as provided in article 1, "there shall be deducted a freight and treat- 
ment allowance, figured on dry weight, equal (without regard to the ac- 
tual destination of the ores shipped under this contract) to the sum of 
the tariff railway charge for freight from the mines of the Mining 
Company to Pueblo or Denver," plus an allowance for smeltirtg of $8 
per ton. '" "^ 

The fourth paragraph provides that deliveries shall be made to any 
smelting plant owned by the Sineltiiig Company, its sUccessors or as- 
signs. Should the Mining Company, hbwever, désire tô' ship greater 
amounts of ofe than the shidting plarit or plants of thé Smelting Com- 
pany can' cbnveniently smèlt, the Smelting Company shall hâve the 
ngiit to siell or divert such excess shiprneht's, at same rates, priçéS; and 
côti'tiïtjon? as in the agreemfent provided 'fbr'. Theii ' f ollbw' prbVisioiis 
for thé paymént for the ores. ,','' \'', '' ' '.'''' ' 

By !the éighth article, the provisions are made to extèhd fbf a period 
of 25 years from February 1, 1905, exéépt as subsequently provided; 
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By the eleventh paragraph it is stipulated that : 

"This agreement shall be binding upon and inure to the ibeneflt of the suc- 
cessors and assigna of the respective parties hereto, and ail its provisions re- 
lating to the sale of ore shall, as to the lllning Company, be deenied to be 
and considered as a covenant runnlng with the land." 

By the twelfth paragraph, the terms of the agreement were to con- 
tinue in any event until June 1, 1910, and it is further stipulated that 
thereafter the Mining Company shall, during the remainder of the 
period, receive at least the same terms, and, in addition thereto, shall 
receive the benefit of any and ail direct and indirect réductions in 
charges, and any and ail direct and indirect concessions in methods 
of determining values, in methods of per centum déductions, in methods 
of making quotations, and in any other way whatsoever, that may be 
made at any time after the date of the contract by the A. S. & R. Com- 
pany, and be in efïect after June 1, 1910, to a majority of Cœur d'Alêne 
shippers. 

The agreement was ratified by the stockholders of the Mining Com- 
pany. 

By a supplemental agreement, made on the same day between the 
parties, the Mining Company undertook to terminate its ore contracts, 
which it then had, with the Pennsylvania Smelting Company, and the 
Ohio & Colorado Smelting Company, and, on the other hand, the 
Smelting Company agreed to use its best endeavors to procure the can- 
cellation of a contract then in force between the Selby Smelting & 
L,ead Company and the Mining Company. 

The terms of section 12 of the agreement were modified by a second 
supplemental agreement, whereby it is stipulated that, in case smelt- 
ing companies other than the A. S. & R. Company make rates that the 
Smelting Company does not désire to meet, then the Mining Company 
may accept such rates, and may ship to such other smelters after giv- 
ing 60 days' notice to the Smelting Company, but that, on the termi- 
nation of such arrangements, the Smelting Company agrées to contin- 
ue to buy in pursuance of the principal contract. It was further 
agreed that the Smelting Company should hâve the right to résume 
the purchase of any products so diverted by giving 60 days' notice to 
the Mining Company of its willingness to meet the terms of the other 
smelters for the period for which the other smelters had ofifered to 
contract. 

And it was also further agreed that the terms that are to govern 
under clause 12, unless the A. S. & R. Company shall cease to do busi- 
ness or to purchase a majority of the Cœur d'Alêne ores, shall be those 
made by the A. S. & R. Company to a majority of Cœur d'Alêne ship- 
pers, and that, in determining such majority, the Mining Company's 
ores and the ores df mines owned by the Smelting Company shall be 
ineluded ; but in case the A. S. & R. Company shall cease to purchase 
a majority of the tonnage, then the terms given by the other smelting 
companies for a majority of the Coeur d'Alêne ores, after excluding 
the ores produced by mines of the Mining Company and mines owned 
and controlled by any smelting company, shall govern, provided thé 
same amoUnts to an average of at least 1,000 tons per mon th; and it 
248 F.— 12 
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is stipulated that in any event the Mining Company is to receive as 
good terms and priées as are granted to mines owned directly or in- 
directly by the A, S. & R. Company. 

On November 17, 1910, the parties entered into a further supple- 
mental agreement, which was to apply from June 1, 1910, to June 1, 
1915, whereby it was agreed that in addition to the terms of payment 
stipulated for in the principal agreement, the Mining Company should 
receive 85 cents per ton for each ton of ore delivered containing a 
kad assay of between 30 and 75 per cent. By the fourth paragraph, 
it was further stipulated that the Smelting Company should not as- 
sign nor transfer the said original or supplemental contract prior to 
November- 17, 1915, without the written consent of the Mining Com- 
pany. 

Prior to the date of the contract hère in controversy, the Mining 
Company hàd contracts for smelting with the following smelting com- 
pariies : Tacoma ; Ohio & Colorado ; Pennsylvania ; Selby ; and 
American Smelting & Refining Company, the plaintiff . herein. The 
présent agreement superseded, as was the intention and purpose of the 
parties, the contract with the Tacoma Company. The first supple- 
mental agreement provides : for a termination of the contracts with 
the three companies, as aforenamed, following the Tacoma. And it 
was further the purpose of the présent agreement to wholly supersede 
the agreement with the A. S. & R. Company. So that, in the end, the 
Smelting Company acquired the right to purchase ail the ores of the 
Mining Company. That such an arrangement, to culminate in the 
agreement that was finally entered into between the Smelting Com- 
pany and the Mining Company, superseding ail other agreements on 
the part of the Mining Company for disposing of its ores, was in the 
minds of the parties concerned, including the Mining Company and 
the A. S, & R. Company, at the time Baruch consummated the pur- 
chase of the stock of the Smelting Company, can scarcely be ques- 
tioned. Whatever part the Mining Company may hâve had in the con- 
summation of the Baruch enterprise to acquire, in the interest of the 
A. S. & R. Company, the corporate stock of the Smelting Company, 
it surely. was wholly cognizant of what was taking place, and was 
acting in pursuance of the plan, to the purpose of finally obtaining from 
the Smelting Company an agreement for disposing of the major part 
of its ores, if not the entire, outpiit. The Mining Company knew that 
the hand of the A. S. & R. Company was in the enterprise, and that 
it was really the controlling factor in bringing about the agreement 
of the Smelting Company of March 20, 1905, to purchase the Mining 
Cpmpany's ores. 

[1] As r construe the agreement, it is that the Mining Company 
shair sell, and the Smelting Company shall purchase, ail the putput 
of the mines which shall hâve a lead assay ranging from 30 per cent, 
to 75 per cent. By way of further spécification,, it is stipulated that the 
average product shall be of approximately the same yearly analysis 
and lead assay as the shipments. made during any year of the 12 pre- 
ceding year^. : The: purpose, no doubt, of this ïatter stipulation was 
to secure, as nearly as practicable, a uniform product, one which Mr. 
Newhouse thinks would average around 53 per cent, lead assay. 
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Prior to the date of the agreemeilt, by far the greater proportion of 
the output of the mine had been shipped by the Mining Company in a 
proportion containing between 30 per cent, and 75 per cent, lead ; and 
it is asserted by Mr. Rust, who was until 1916 manager pf the smelter, 
tha,t there never was a time until the later controversy that the Min- 
ing Company claimed the right of so compounding its products as to 
reduce to low grade or increase to high grade beyond that resulting 
from the usual and normal opérations of the mining and milling plants 
as they had theretofore and were then being carried on. Mr. Bradley 
disagrees with this view, and asserts that: 

"The idea of provldlng for the same yearly average analysis and lead assay 
as the ore shipped in any 1 year of the preceding 12 was to be sure of being 
able to deliver to the smelter any possible mixtures of ore. That is, if an ore 
carrying 30 per cent, of lead and under could not be sold locally and if an ore 
eai-ryins 75 per cent, in lead and over could not be sold at a distance, then 
thèse two products could be mlxed to fit the ayerage of any 1 of 12 preceding 
years." 

Thus it will be seen that diametrically opposed views as to the mean- 
ing of the paragraph in question are maintained. The view dictated 
by reason, however, is that, as the usual and normal product of the 
mine ranged between a lead assay of 30 per cent, and 75 per cent., 
which constituted by far the larger proportion of the output, it was 
the intention of the parties, and is the intendment of the agreement, 
that the Mining Company shall sell and the Smelting Company shall 
purchase the whole of this product, the average analysis of which 
shall approximate the average of any 1 year of the 12 preceding years, 
and not that the Mining Company shall be privileged to work the out- 
put into a high or a low grade, to suit its convenience and purpose. 

The clause under the head of "Déductions," extending to the Min- 
ing Company the exercise of its option as to lead contents of ores, 
etc., has relation only, as we shall see hereafter, to the Tacoma ship- 
ments, as to which a price differential is applicable. Any other inter- 
prétation would def eat the primary and moving spirit of the agreement, 
namely, that the Mining Company should hâve a continuing and stable 
market for its normal and usual output, constituting the bulk there- 
of, and that the Smelting Company should hâve a dependable soiirce 
of supply of a reasonabiy uniform commodity for the smelting opéra- 
tions of itself and its associate companies. 

It was contemplated, however, and within the minds of the parties, 
that thére would be some of the Mining Company's ores that would 
not, in the usual course of concentration, comport with the normal 
standard; that some of them would fall below the minimum of assay 
and some above the maximum comprising. the normal grade; and as to 
thèse the parties concurred in a différent contractual treatment. The 
Smelting Company was accorded the option to purchase thèse products 
at the best going market rates and terms, and also any ores, slimes, and 
concentrâtes that might carry copper, zinc, or other metals of com- 
mercial value, the payment for which was not providèd for in the 
agreement. As to the meaning and intendment of this part of the 
agreement, Judge Lindley has given a very clear and lucid interpréta- 
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tîon. Addressing a letter to Mr. Rust on the subject, of date March 7, 
1906, he says: 

"The Tacoma Company had an absolute rlght to and was requlred to take 
ail ore, sliiiies and concentrâtes whose lead contents were not 30 per cent, and 
less nor 75 per cent, and more. The priée to be pald for this product betweeu 
the maximum and mlnlnaumi was flxed by the contract. As to the product 
varying from the above analysis, the Tacoma Smelting Company had the op- 
tion to purchase at 'best going market rates and terms,' and It is qulte clear 
that until some notice was glven of the exercise of thls option the Bunker 
HIU Company had the rlght to deal wlth such product as it saw fit. It is also 
qulte clear that you could not hâve been compelled to take any product of 30 
per cent, and lower or 75 per cent, and hlgher. I understand that thls inter- 
prétation of the contract 19 concurred in by Mr. Chlckering, your counsel in 
this city and the counsel of the American Smelting & Eeflning Company in 
New York. To say that the splrlt of the contract was that the Tacoma 
Smelter should hâve ail the product of the mine regardless of the lead contents 
is to practically nulUfy the express letter of the instrument. I know of no 
rule of law which sanctions thls method of Interprétation." 

The parties hâve slnce acted in pursuance of this interprétation until 
the coming on of the différences giving rise to the présent controversy. 
Of thèse I will hâve more to say later. 

[2] Referring to the provision in the agreement, under the head of 
"Déductions," which requires that from the value of each lot of prod- 
ucts containing not less than a daily average of 27 tons, nor more than 
37, of metallic lead shipped to the Smelting Company's smelter at Ta- 
coma, there shall be deducted certain f reight and treatment charges, 
with certain diflferentials for ore the lead assays of which range above 
or below 53 per cent., it is insisted that it is the intendment of the 
agreement that this ore shall be shipped to Tacoma, and that it consti- 
tutes a breach of the agreement to divert it elsewhere. That the par- 
ties did not so understand it is apparent from their disposition of thèse 
ores, for since entering into the agreement they hâve been diverted to 
suit the convenience of the Smelting Company to smelters of the A. 
S. & R. Company, with the knowledge of the Mining Company, and 
it was not until the présent controversy arose that it was claimed it 
was obligatory upon the Smelting Company to receive this class of ore 
at Tacoma. 

It is quite obvions, from a considération of the history of the draft 
of this agreement, how the particular sentence "shipped to the Smelt- 
ing Company's smelter at Tacoma" came to be written in in that way. 
By the previous agreement of May 31, 1904, known as "Exhibit F," 
the Smelting Company's entire purchase consisted of 27 tons minimum 
and 37 tons maximum of lead per day under the identical terms in- 
corporated in the présent agreement. The A. S. & R. Company's 
agreement, of date April 11, 1904, Exhibit G, was to purchase a mini- 
mum of 40 tons per day, on terms coinciding with the gênerai terms 
of purchase of ores running from 30 per cent, to 75 per cent, under 
the présent contract ; and so, in f ormulating the présent agreement, the 
parties hâve put it together from the two previous agreements, and the 
words above quoted were run in as descriptive of the particular ship- 
ments rather than as a condition obligatory. This construction is in 
harmony with the provisions of the fourth paragraph, while the one 
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contended for renders the two clauses répugnant. Another clause in 
the same paragraph supports this view. It reads: 

"The Mining Company, in making shipments, may exercise Its option as to 
lead contents of ores, slimes, and concentrâtes, wherever the same may be 
shlpped." 

Evidently the option as to the lead contents relates to the shipments 
of 27 to 37 tons daily, carrying the differentials as to priée, and not 
to the gênerai shipments of ore concentrâtes ranging between 30 per 
cent, and 75 per cent, lead assay, and the words "wherever the same 
may be shipped" are indicative of a mutual understanding that they 
may be shipped anywhere. This is borne out, not only by the context 
and arrangement, but by the manifest vi'ording and language of the 
agreement. The price that the Mining Company is to receive for its 
normal and usual output, as well as for what are termed its Tacoma 
shipments, being fixed, it is obvious that it is a matter of no concern 
whatever to it where the ores may go for smelting purposes. 

Other clauses of the agreement will receive attention later. 

A controversy arose in 1910 with référence to the clauses under dis- 
cussion, v^fherein it was claimed by the Mining Company that it should 
receive a higher rate for its normal orès. This resùlted in the agree- 
ment of November 17, 1910, vi^hereby the Smelting Company agreed 
to pay, in addition to the price agreed upon under the original contract, 
the sum of 85 cents per ton, to extend from June 1, 1910, to June 1, 
1915. Since the latter date — I take it from statement of counsel for 
complainant — the Smelting Company has been paying the increased 
rate. 

The ores not included by the normal grade hâve a différent history. 
Those falling below 30 per cent, lead assay hâve been relatively small 
in amount, and not a great deal of dispute has arisen concerning them. 
As to those containing 75 per cent, lead assay and above, there has been 
considérable controversy. Thèse controversies were adjusted from 
time to time in pursuance of Judge Lindley's interprétation of the 
agreement, and the parties continued in mutual accord concerning them 
until June 5, 1915, the date when the Smelting Company notified the 
Mining Company that after June 7th this particular grade of ore virould 
be settled for on regular contract rate, namely, $16 treatment basis, 
and 90 per cent, of lead at 90 per cent, of New York quotations up to 
$4.10, plus one-half the excess abov© $4.10. No adjustment between 
the parties foUowed this notification. The Mining Company there- 
upon insisted that the Smelting Company receive the whole of the 37 
tons of lead maximum shipment per day at Tacoma. This being re- 
fused, it declared that the Smelting Company had breached its agree- 
ment. Matters hâve so remained up to the présent time; the Mining 
Company continuing its shipments of normal grade ores to smelters 
controUed by the A. S. & R. Company. 

The Mining Company has recently constructed a smelter of its own, 
and though it has not yet diverted any of the ores agreed to be sold 
to the Smelting Company, except some of th© high and low grade, it 
has threatened to do so, and there is no doubt that such is its pur- 
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pose, unless its obligations under the agreçment prevent it f rom so do- 
ing. The agreement has been assignée! ;by the SmpUing Company to 
the A. S. & R. Company, the plaintiff. 

[3] It is unnecessary.to review the authorities respecting the con- 
ditions under which preHminary injunctions may issue. It is only es- 
sential that it appear that there is a probable right, and a probable dan- 
ger that buch right wiU be def eated without the immédiate interposition 
of the court. The purpoSe of such injunctive relief is to maintain the 
status quo, and it will be granted wherever the questions of law or of 
fact to be iultimately determined are grave and difficult, and injury to 
thé moving party will be immédiate, certain, and great if denied, while 
loss or incdnvenience to the opposing party will be comparatively small 
if granted. Sanitary Réduction Works v. California Réduction Co. (C. 
C.) 94 Fed. 693 ; Denver & Rio Grande R. Co. v. United States, 124 
Fed. 156, 59 C. C. A. 579; Magruder v. Belle Fourche Valley Water 
Users' Ass'n, 219 Fed. 72, 135 C. G. A. 524. 

[4] Along with fixed rules of law, there is need of asound discré- 
tion to be exercised at ail times, in view of the attendant facts and con- 
ditions. 

It is Urgèd that the bill fails to statô à cause of suit for spécifie per-r 
formance Or an injunction, in that it is concerning personalty, and that 
it appeafs that complainant has a plain^ speedy, and complète remedy 
at law, artd; further, that the conditions are such that a court of equity 
will not intefvene to en force spécifie performance. I will not attempt 
to pass categorically upôn the bill as to its sufficiency, except to inquire 
whether the questions presented are grave and weighty, and difficult 
of solution, and such as to call for a maintenance of the status quo 
during the pendency of the litigation. 

[5] It can no longer be maintained that a suit will not lie for the 
spécifie performance of a contract respecting personalty. The under- 
lying thoughit touching such a suit is whether the suitor has a plain, 
speedy, adéquate, and complète remedy at law. If he has, he cannot 
hâve spécifie performance. Mechanics' Bank v. Seton, 1 Pet. 299, 7 
L. Ed. 152; Express Co. v. Railroad Co;, 99 U. S. 191, 25 L. Ed. 319; 
Texas Co. v. Central Fuel Oil Co., 194 Fed. 1, 114 C. C. A. 21 ; Lives- 
ley V. Johnston, 45 Or. 34, 76 Pac. 13, 946, 65 L. R. A. 783, 106 Am. 
St. Rep. 647. 

[8] The bill herein does show, practically without question, that the 
complainant has not as plain, adéquate, and speedy a remedy at law 
as in equity. I need only instance the fact, which appears both by the 
bill and by the affidavits adduced and on file herein, that the ores pro- 
duced by the Mining Company hâve a peculiar value for sinelting pur- 
poses, and are not readily obtainable elsewhere, and it wouldbei prac- 
tically impossible to measùre their value for determining the loss 
plaintiff would sustain if it were not able to obtain them under the 
contract. The instance is weighty initself. Others might be added, 
of cumulative value, but I will not stop, nor. is it necessary, to recpunt 
them. ■ >, . ' 

[7] As to the practicability of a court of equity enforcing the terips 
of the agreement, it would seem to be çomparatively simple, at leaat 
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as it pertains to the normal product. The agreement is for the sale 
and purchase of thèse ores. They consist of the product of the mines 
of the Mining Company. The only stipulation that would seem to 
présent an obstacle to a court's requiring performance is that the Min- 
ing Company shall "operate ail its said mines." There is no provision 
respecting the manner of their opération requiring any supervision of 
the court as to détails, but the simple agreement that the Mining Com- 
pany shall actively operate the mines. There seems to be no plausible 
reason why the court may not require a performance on the part of 
the Mining Company in this respect. The production of ores is, of 
course, a resuit of the active opération of the mines, and thèse ores 
the Mining Company is required to sell and deliver to the Smelting 
Company. The relief asked is that the Mining Company, in pursu- 
ance of its undertaking, continue their delivery to the plaintiff. There 
are no délicate or complex conditions involved in their production or 
delivery, or in obtaining the stipulated price agreed upon to be paid for 
them; nothing apparent that will necessitate supervisory control in 
requiring performance on the part of the Mining Company. There is 
a provision respecting the assay upon wrhich the price is to be fixed, 
which looks to the possible submission of the assay to an umpire for ad- 
justment where the assayers for the two companies do not agrée. So 
far as the record shows, up to this date, and for more than 12 years, 
there has been no necessity for submission to the umpire. But this 
aside, the umpires are specifically named, and if it should turn out that 
the parties do not agrée, the submission automatically takes place, and 
the matter is adjusted. It requires no supervision of the court, there- 
fore, for ascertaining and fixing the price which the Mining Company 
is to receive for its ores. There is a stipulation in the supplemental 
agreement of May 4, 1905, providing for filling vacancies in the list 
of persons designated to act as umpires in case any one of the list 
should be rejected by either of the parties, but this does not materially 
aflEect the situation. 

[8, 9] It is urged that, even as to thèse ores of normal grade, there is 
accorded under a certain contingency an option to the Smelting Com- 
pany to purchase them. This is based upon the second paragraph of 
the supplemental agreement of May 4, 1905. The true meaning and 
purpose of the paragraph is not at ail clear. It seems incongruous and 
out of harmony with the other stipulations of both the original and the 
supplemental agreements. It should, however, under one of the canons 
of construction, be considered in connection with the other stipula- 
tions, respecting the same subject-matter, contained in both the original 
and supplemental agreements. The third paragraph of the supplemen- 
tal agreement provides that the terms that are to govern (transposing 
the statement for clarity) shall be those made by the A. S. & R. Com- 
pany to a majority of the Cœur d'Alêne shippers, unless the A. S. & R. 
Company shall go out of existence or shall cease to purchase a ma- 
jority of the Cœur d'Alêne ores. This is a spécifie and positive stipu- 
lation, and cornes later in the agreement than the provisions of para- 
graph 2. It is then later providéd, in the third paragraph, that in case 
the A. S. & R. Company shall cease to exist or shall cease to purchase 



184 248 FEDERAL UBI'ORTaU 

a majority of the tonnage of ore produced in the Cœur d'AIenes, then 
the terms given by thé other smelting companies for a majority of the 
ores produced in the Cœur d'Alênes, after excluding certain ores speci- 
fied, shall govern. This latter stipulation would seem also to be spécifie 
and positive. Yet in order to give it éffect, paragraph 2 must be read 
in connection with this latter condition. So that if the smelting com- 
panies purchasing a majority of the Cœur d'Alêne ores fix terms that 
the Smelting Company does not désire to meet, then the Mining Com- 
pany may accept those terms, and ship its ores accordingly. But if the 
Smelting Company desires subsequently to meet the terms, it may do 
so by giving notice, etc. This is the option alluded to, and such is the 
construction that seems the more reasonable. It is the one that the par- 
ties hâve apparently acted upon and hâve considered to be binding in 
the exécution of the agreement. But if I am mistaken as to this, the 
question presented is both weighty and difficult, and one which may 
well be deferred until the final hearing. If I am right in this construc- 
tion, the exercise of the option is contingent upon conditions that hâve 
never as yet come about and may never arise. The contingency of 
the conditions arising under which the so-called option may be invok- 
ed is so remote that it places nb material obstacle in the way of en- 
forcing spécifie performance in equity. Guiïey v. Smith, 237 U. S. 
101, 35 Sup. Ct. 526, 59 L. Ed. 856. 

[10] As ît respects the high and low grades, the agreement as in- 
terpreted, and as acted upon by the parties, involves an option on the 
part of the' Smelting Company to take them. But there seems to be no 
good reason why the Mining Company may hot be required to deliver 
the ores whën the optioh has been declared. I need not comment on 
this phase of the agreement furthér, however; nor do I attempt to dé- 
termine precisely its légal aspect, or its béaring upon complainant's 
right to the relief demandéd. Complainant's cOunsel, by their argu- 
ment, are only a:sking that for the preiseht the injunction extend to re- 
quire a continuation of the delivery of the normal grade. 

[11-14] Another question of importance relates to the asSignability 
of the agreement; and, if assignable, a further inquiry arises as to 
what rights the assignée will acquire under the assig'nment. 

By the eleventh paragraph it is éxpressly stipulated that: 

"This agreement shall be binding upon and inure to the beneflt of the 
successors and assigna of the respective' parties hereto." 

The geueral rule iâ that the right of one party to â contract to its 
performance is assignable, unless the assignment is linâuthorized or for- 
biddeil by stâtute or by thé terms gf the contract itself. To this fuie 
exist exceptions, and among them are contracts involving reilatiorts of 
Personal confidence and contracts for Personal service. If reliance be 
had for performance upon the integrity, crédit, or responsibilîty bf a 
party, or confidence or trust be reposed in him personally, the contract 
is without âssignability. And so it is if it be one for personal services, 
iiivolving the exercise of knowledge, taste, or skill, for it is said to lié 
considered contrary to public policy that any person should exercise 
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such tontrol of the power of another to choose for whom he shall la- 
bor. 5C. J. 874, 882, 883. 

The exceptions are concretely stated in Pollock on Contracts (4th 
Ed.) 425, as quoted in Arkansas Valley Smelting Co. v. Belden Co., 127 
U. S. 379, 388, 8 Sup. Ct. 1308, 1309 (32 h. Ed. 246) : 

"'Rlghts arislng out of contract eannot be transferred if they are coupled 
wlth liabilities, or if they in volve a relation of Personal confidence such that 
the party whose agreement conferred those rlghts must liave intended them 
to be exèrclsed only by hlin in whom he actually conflded.'' 

But whether the contract falls within either branch of the excep- 
tion is a question which must turnupon the intention of the parties, and 
must be eventually determined by considération of the language em- 
ployed, thé kind of'acts and services to be performed, and the nature 
and purpose of the contract itself. King v. West Coast Grocery Co., 
72 Waâh, 132, 129 Pac. 1081. 

Now, turning to the contract, it is expressly stipulated that deliveries 
shall be made to any smelting plant owned by the Smelting Company, 
its successors, or assigns. Then follows the stipulation of the eleventh 
paragraph above quoted, respecting the binding effect and the inuring 
benefit to successors and assigns. 

The parties bave recognized the significance of this clause, by stipu- 
lating in the fourth supplemental contract that no assignment of the 
agreement shall be made vvithout the consent of the Mining Company. 
This stipulation expired by limitation in June, 1915; but it serves 
to indicate, with much force, how the parties themselves regarded the 
primary stipulation. 

In this connection, a matter is pertinent for considération, though 
outside of any spécifie terms of the agreement. I refer to the Baruch 
purchase of the Smelting Company's stock. The purpose of the pur- 
chase, with scarcely a question, v\ras to enable the A. S. & R. Company 
to control the affairs of the Smelting Company ; and, when the présent 
agreement was entered into, it was, by the strongest probability, with- 
in the contemplation of the parties that it would be convenient, and per- 
haps serviceable, that the agreement be assigned to the A. S. & R. Com- 
pany, as it was designed that a large proportion, if not ail, of the ores 
should, in the immédiate future or at some stage of the time limita- 
tion of the agreement, be diverted to the A. S. & R. Company's smel- 
ters. So that when the Tacoma smelter, in January, 1912, ceased the 
smelting of lead ores, it was but natural that an assignment of the 
agreement should be made to what is termed the parent company, name- 
ly, the A. S. & R. Company. Thus, by the assignment, eventually trans- 
pired just what the parties contemplated might or should corne about 
in the course of legitimate dealings respecting the agreement. True, 
it may be, as clairtied by counsel for the Mining Company, that the 
Smelting Company would bave no interest in the agreement after it 
ceased to smelt lead ores, except the right to direct shipments to other 
smelters ; but the assignment bas accomplished the very purpose of di- 
verting shipments, and the diversion now is entirely to the A. S. & R. 
Company's smelters, and has put the A. S. & R. Company in a position 
to make the diversions in the stead of . the Smelting, Company. And 
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while the Smelting Company, subséquent to the assignaient, could hâve 
no right of action against the Mining Company on accourit of future 
transactions, and is not in a position to.demand spécifie performance or 
an injunction, yet, by the very terms of the stipulation that the agree- 
ment shall be binding upon and inurè to the benefit of the successors 
and assigns of the respective parties, as well as by the extraneous con- 
templation of the parties as gathered from the attendant circumstances 
and conditions obtaining at the time the agreemçnt was entered into, 
the A. S. & R. Company, by the assignment, succeeded to ail the bene- 
fits to inure to the Smelting Company. . Sueh being the case, the A. S. 
& R. Company îs put exactly in a position to demand spécifie perform- 
ance, and an injunction, if need be. , 

The asfeignment, it must be linderstood, cannot relieve the assigner of 
its obligations to the Miiiing Company under its agreemept. ,5 C. J. 
879. But the Smelting Company having. by the assignment delegated 
its performance to the A. S. & R. Company, and the A. S. & R. Com- 
pany by accqjting the assigiîiment having become bound to perform as 
the Smelting Company was bbund iïi the first instance, the Mining Com- 
pany has lost no remédiai rights, but instead has been accorded a like 
remedy against the A. S. & R. Company to that it had against the 
Smelting Company. In a broad sensé, this is exactly what the par- 
ties from the very inception of . the negotiations contemplatad might 
happen. 

I hâve examined with much care the cases of Arjcansas Smelting Co. 
V. Belden Co., supra, Wooster v. Crâne & Co., 73, N. J. Eq, 22, 66 
Atl. 1093, Central Brass Co. v. Stuber, 220 Fed. 910, 136 C. C. A. 
475, Swarts v. Narragansett Lighting Co., 26 R. I. 436, 59 Atl. 111, 
and Rice v. Gibbs, 33 Neb. 460, 50 N. W. 436, and 40^ Neb, 264, 58 N. 
W. 724, and find no pertinent analogy of the facts upon which those 
cases are bâsed to those of the présent case, except the last cited. The 
Wooster Case is a good example of contract provisions which,: as it was 
there held, do not render the contract assignable. The contracts pur- 
port to hâve been made between Uzzie E. Wooster and Crâne & Co., 
their successors and assigns, and it was stipulated that : ; , 

"The abôve agreéments are inadé "wlth the understanding that the said 
Crâne & Co. and their représentatives and assigns shall in substaptiàl good 
faith keep and perform their, agreement hereinafter contained." 

Pitney, Advisory Master^ states the pith of the controvérsy in a 
single sentence ; 

"I am," says the master, "unable to construe it as a contract on the part 
of Miss Wopsterto deal with anybody to whoui Crâne & Co. may àssigu iiiat 
contract and to acceptsuch assignée as pàymastèr." 

Not so with the agreement of the parties hère, which is spécifie that it 
shall be binding' upon and inure to the benefit of the successors and as- 
signs. 

In the Nebraska case, it was held oii the first hearing that the con- 
tract involved was assignable, ând the ruling was not departed from 
on the rehearing. Af ter setting f orth the stipulation which it was- 
claimed rendered the contract assignable, the court says : 
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"The précise point In tlie construction o( tliis eontract is not whether It is 
In its nature assignable, so tliat, its conditions being performed, an assignée 
miglit euforce it, but wliether or not tlie plaintiff In thls case as assignée did 
perform or tender a performance of tliose conditions." 

So the case was determined upon the question whether the assignée 
had performed, thus in efïect conceding the assignabiUty of the eon- 
tract. 

The record does not show in the Belden Case what provision was 
made in the eontract respecting assignment. 

[15] Another question is presented, arising frpmthe f act that now, 
since the assignment of the agreement, the A. S. & R. Company is con- 
stituted an agent for fixing the price of ores which that company is it- 
self purchasing. Under the ag^reement, however, it is not fixing the 
price arbitrarily, but. the price to goVern is that which the A. S. & R. 
Company shall make to a majority of the Cœur d'Alêne shippers, At 
the time of entering into the eontract, it is manifest that the Mining 
Company was satisfied to take what the majority of the Cœur d'Alêne 
shippers could get for their ores ; and, while the A. S. & R.' Company 
has now become in efïect a party to the eontract, the Mining Company 
will still be able to obtain what it contracted for. In reality, this is 
another condition that the Mining Company contemplated might even- 
tiially happen, and it can hàrdly ihsist now that the agreerhent is void 
because it did happen. 

Another suggestion is that the A. S. & R. Company has brought 
about an unlawful combination with other smelting companies, so that 
it has a monopoly of the market for the purchase of lead ores, and, for 
that reason, that it ought not to be allowed to prevail hère. While there 
is a surmise that such may be the case, the testimony in the record 
falls far short of establishing the fact. 

I conclude that a preliminary injunction should issue restraining the 
Mining Company from dispbsing df any of its lead ores of normal 
grade to any other person or corporation than the plaintiff, and from 
itself smelting such ores in its own behalf, upon the giving of a bond by 
the plaintiff in the sum of $20;000, to indemnify the Mining Company 
for any loss it may sustain if the injunction be wrongful or without 
sufficient cause. 

I will hear the parties further, if they désire to be heard, as to the 
amount of the bond. 



AMERICAN NAT. BANK OF MAÇON v. COMMERCIAL NAT. BANK OF 

MAÇON et al. 

(District Court, S. D. Georgia, B. D. January 21, 1918.) 

No. 25. 

1. Banks and Banking ig=»248(l) — Liquidation Agent — Aitthoritt. 

A loan to a liquidation agent of a national banking association cannot 
make stoekholders indlvidually liable under Rev. St. | 5220 (Comp. St. 
1916, t 9806), and section 5151. 



tgssFor other cases see same toplc & KBY-NtJMBBR In ail Key-Numbered Dlgests & Inflexes 
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2. Banks and Bankinq <Si=»283^I.iQ0iDATioN Conibacts— Ratification by 

Stocrholder. 

The directors of défendant national bank recommended by resolution: 
that It was expédient to go into voluntary liquidation, under Rev. St. §J 
5220, 5223 (Comp. St. 1916, §§ 9806, 9810), providing that any association 
may go Into liquidation and be closed by the vote ot its shareholders own- 
ing two-thirds of Its stock, and declaring that an association whlch Is In 
good faith wlndlng up its business for the purpose of consolida ting with 
another shall not be requlred to deposit lawful money for its outstanding 
circulation, and that the qUêstlon ot a consolidation with complalnaut 
bank by a sale of the assets of the bank should be submitted to stockhold- 
ers. Though the directors of the défendant bànk had authorized its offl- 
cers to transfer to complainant ail of its assets as cash or as collatéral 
for its notes, the assets had been turned o ver, but no notes had beeu tak- 
en llidicatlng any indebtedness. Defendant's stockholders ratifled the res- 
olutloii of theboard of directors, transferring and assigning' the assets of 
their corporation t» complainant. Complainant by resolutioii assumed 
defendant's debts; and authorized ' its directors to contract with the di- 
rectors of défendant, or such liquidktlng agent as mightbe appointed. 
Héld, thtit as the contract submitted to and ratifled by the stockholders 
\<'as plaiflly a sale, and created 1110 debt, uud ail of the stockholders dld 
not participate in the ra|iflcation, they cahnot be held llable individual- 
ly as stockholders by complainant, whicK assumed the obligations of the 
defehdant bank, particularly ' as a loan toa llquidatlng agent could not' 
make the stockholders indlvldually llable. 

3. BAnks and Banking ®=»262 — Dissolution— Stockholders. 

In isuch case, the acts and conduct of the directors of défendant cap- 
not bind the stockholders, vvho had a right to rely on a written resolu- 
tion of liquidation; the acts of the directors not belng a practical con- 
struction by the stockholders. 

4. Banks and Banking <s=>283 — Construction— Acts of Pabties. 

In suCh Case, a susbequent stockholder's resolution authorlzing the 
salé of a portion of the property of défendant national bank, had tvvo 
years after they ratifled the agreemeijt with the directors, is not admissi- 
ble as the construction of a contract between the tvv'o banks. 

In Equity. Bill by the American National Bank o£ Maçon against 
the Commercial National Bank of . Maçon and its shareholders. On 
motion to dismiss amended bill. Bill dismissed. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., for plaintifif. 

Hall & Grice, C. L. Bartlett, R. h. Berner, C. M. Hughley, Minter 
Wimberly, Jesse Harris, Jordan & Lane, W. D. McNeil, Ryals & An- 
dersen, and Feagin & Hancock, ail of Maçon, Ga., Green F. Johnson, 
of Monticellb, Ga., and W. A. Dodson, of Americus, Ga., for défend- 
ants. 

EVANS, District Judge. When this bill was submitted on the mo- 
tions to dismiss it, I reached the conclusion that the bill should be dis- 
missed, and undertook to state the reasons therefor in an opinion filed 
November 8, 1917, 246 Fed. 721. Leave was granted to take an order 
sustaining' the motions to dismiss, but before this order was taken com- 
plainant moved to amend its bill, whjch was allowed, subject to pending 
motions, to dismiss and to subseq[uertt motions to dismiss the bill as 
amended; Motions to dismiss thé bill as amendéd, hâve been filed. 

The amendment States in full thç resolutions of the directors of the 
two banks, which were epitomized in the contract, and allèges that 

^ssFor other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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under thèse resolutions the assets of the Commercial were not pur- 
chased, but taken as collatéral security for an indebtedness of the Com- 
mercial to the American Bank; that no notes were taken as contem- 
plated in the resolution, as it was found to be impracticable to take 
notes; but that the money was advanced under an agreement between 
the banks that the indebtedness should be carried as an overdraf t, and 
that such overdraft should be secured by the assets which were trans- 
ferred as collatéral security. The system of deaHng and accounting 
between the two banks under this arrangement is set forth; each bank 
was alleged to hâve made separate reports to the Comptroller of Cur- 
rency, and in thèse reports the Commercial Bank listed as à liability 
the amount due by it to the American, and the American included such 
liability in its reports under the head of loans and discounts, Plaintifï 
attached a résolution of the stockholders of the Commercial Bank, 
ratffying the action of its board of directors, as contained in the res- 
olution of August 1, 1914, and the contract of August 11, 1914, made 
pursuant to such resolution. It was further alleged that on July 1, 
1916, the directors of the Commercial Bank accepted the oiïer of the 
président of the American to purchase the Comnaercial Bank's build- 
ing, fixtures, and furniture for $40,000, to be credited on the Commer- 
cial's indebtedness to the American. The prayers of the original bill 
were amended, so as to include a prayer for judgment against the 
Commercial Bank. 

[1-3] It is well to bear in mind that the purpose of this bill is to 
enforce a stockholders' liability under Revised Statutes, § 5220 (U. S. 
Comp. St. 1916, § 9806), and section 5151. Thèse sections apply to the 
voluntary liquidation of a national banking association by a vote of its 
shareholders owning two-thirds of its stock. It is not pretended in 
this bill that ail of the shareholders participated in the liquidation of 
the Commercial Bank, so that the' case must be considered from the 
standpoint of officiai action by the stockholders placing the bank in 
voluntary liquidation. 

Liquidation in strict pursuance of the statute begins with action by 
the stockholders authorizing it. But this was not the course foUowed 
in this instance. The directors of the two banks acted in the matter 
under resolutions which they severally adopted. The whole of the 
CommerciaFs business was taken over by the American, ail of the 
assets of the Commercial were transf erred and deHvered to the Ameri- 
can, and a contract was entered into by the directors of the two banks, 
as a mémorial of what they had done under thèse resolutions. Aflfairs 
were in this condition when the stockholders were called together. In 
their resolution the stockholders purported to ratify; (1) The resolu- 
tion of their board of directors, dated August 1, 1914, transferring and 
assigning the assets of the association to the American National Bank ; 
(2) the contract between the two banks, made pursuant to .the resolu- 
tion of their board of directors ; (3) the action of a spécial meeting of 
stockholders, approving the resolution of the board of directors and 
the contract aforesaid. 

It is this ratifying resolution which constitutes the voluntary liquida- 
tion by the stockholders. They interpreted the resolutions of their 
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directors in the condense^ form contained in the contract, and ratified 
the contj-act with this understanding. I undertook in my: former opin- 
ion to, demonstrate that this contract was definite and unequivocal, and 
did not create the relation of debtor, and cTeditor betvyeen the banks. 
The f ull text of the resplutions was, not bef ore me. The parties so 
clearly expressed their conception of their meaning that I do not think 
any ambiguity exists which justifies a référence to them. But,; looking 
at the contract as it was prqçented to the shareholders ior their ratifi7 
cation, thèse facts appear: (1) The Commerciars directors had recom- 
mended in thçir résolution that it was expédient to go into yoluntary 
liquidation under sections 5220, 5223, oîthe Revised Statutes (Comp. 
St. 1916,,§§ 9806, 9810), and that the stockholders should be called to 
consider a consolidatioii with the Ajnerican National Bank of Maçon 
"by sale oiits assets tosaid Iwink." (2) The directors of the Çonimer- 
cial Bank, had authorizedlJts officers tp transfer to the Ameri<?an Na- 
tional Bank "as cash or as collatéral ior the notes of this association 
ail of its assets," and that the American should "take over: the busi- 
ness" oî the Commercial. .The assets. had; beenturned over, but, no 
notes ;were taken indicating any indebtedness. 

The American National Bank by resolution had assumed ail of the 
Commercia,rs idebts, and, its directors were authorized to mafce a con- 
tract with , the:, directqrsof the .Commercial, "or with such liquidating 
agent as may be appoînted for said association," thus clçarly indicating 
that the Ameripan intended :to buy the assets, because the résolutions 
contemplated the same char,acterpf, contract was to be made with the 
directors .of thé Commercial Bank as wôuld be made with its liquidat- 
ing agent, in case, the bank had appointed a liquidating agent. A loan 
could -not be made to ,the iliquidating agentt;Of a national banking as- 
sociation) so as tp rnake the stockholders indjyidually liable fpr it. 

On.further consi(|eratibn, I am confirrned in my opinion ttiat the 
contract should pe cpnstrued as one of purchasç, and not of pïedge of 
the Commerciàl's assets to the American. 

Itis contended that the contract is ambiguous, and in its essence is 
executory, and. that the stockholders of;the bank are boupd hy the 
praçtical construjqtibn put on it by the, directors at the time of its rat j^ 
fiçation by the stockholders. I f reely concède that, where an executory 
coptraçtiis arnbiguous, the practiç^l interprétation put upon it by the 
parties whp are tp be bôund thereby may be considered in arriving at 
the tru^ meaning of ,the contract. ThiiS ryle is inapplicable hère, be- 
cause the contract is not ambiguous,: and the acts and conduct of the 
directors cannot bind the stockholders, vvho had a right to rely.on the 
writfen jnstrum.ent. 

[4] The, stockholders' resolution authorizing the sale of its banking 
house and fixtures, adppted nearly two years after the contractpf cpn- 
solidationi of the banks, and the sale;of assets pf one to the other was 
made, is of ;no evidentjary value asexplaining the contract of August 
11, 1914. Nor do the pleaded f acts justify the interposition of the doc- 
trine of estoppel. 

Wherefore the pétition as amended shpuld be dismissed, as provided 
in the order acçompanying this opinion. 
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In re EPSTEIN. 
(District Court, S. D. Flarida. November 17, 1917.) 

1. Bankeuptcy ©=413(3) — Discharge — Sufficienct of Objection. 

An objection to a banlîrupt's discliarge on the ground that he falled 
to lieep boobs of aCcount, to be sulficient under Bankruptcy Act July 1, 
1898, c. 641, % 14b (2), 30 Stat. 550 (Comp. St. 1916, § 9598), must al- 
lège that the f allure was with Intent to conceal his flnanclal condition. 

2. Bankbuptct <®=>413(3) — Discharge— Sufficienct of Objections. 

■ An objection to discharge on the ground that the bankrupt obtained 
property by means of a materially false statement in writlng Is insuf- 
flelent, unless it sets out the statement and allèges wherein it was 
false, to -whom it was made, and froin whom the property was ob- 
tained. 

3. Bankruptcy <S=»407(1) — Discharge— Groiinds for Refusai,. 

A bankrupt can be refused a discharge only on one of the grounds 
named in the statute. 

In Bankruptcy. In the matter of Morris Epstein, doing business 
as "The Outlet," bankrupt. On motion to strike out spécifications of 
objection to bankrupt's discharge. Motion granted. 

H. N. Sandler, of Tampa, Fia., for bankrupt. 

Knight, Thompson & Turner, of Tampa, Fia., f or, creditors. 

CALL, District Judge. This cause cornes on to be heard upon the 
motion to strike six of the seven spécifications of objection to the dis- 
charge of the bankrupt. The motion is withdrawn as to the sixth 
spécification, said sixth spécification having been amended subséquent 
to the motion made. 

[1] The first spécification is "that said bankrupt failed to keep books 
of account f rom which his creditors could ascertain his true financial 
condition." The second is "that said bankrupt kept no books," etc. 

Section 14b (2) of the Bankruptcy Act states what is necessary to de- 
feat the discharge of the bankrupt. It must be "with intent to con- 
ceal his financial condition." Comp. St. 1916, § 9598. Thèse spécifica- 
tions are absolutely silent as to what the intention of the bankrupt was 
in failing to keep books. Spécifications of objection to discharge must 
be sufficiently definite to put the bankrupt upon notice of what he is 
to meet, and make the issue of f act to which the évidence is to be ad- 
duced. 

It has been generally decided that a spécification of objection un- 
der subdivision (2) is suflicient, if stated in the words of the statute. 
A spécification couched in the language of the above spécifications 
held ineufficient in In re James A. Bradin (D. C.) 179 Fed. 768, 24 Am. 
Bankr. Rep. 793. The motion to dismiss thèse spécifications, unless 
the same shall be amended within five days, will be granted. 

[2] The third spécification is that the bankrupt obtained property 
from the objecting and other creditors upon a material false state- 
ment in writing made by him for the purpose of obtaining crédit. The 
words of the statute were used without any attempt to show to whom 

^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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the statement vvas made, from whom the goods were obtained, or 
what the false statement wqs,:or: wherein false. Under ail the author- 
ities I hâve seen such a spécification is insufficient, and the motion to 
dismiss willbë'grantëd. " 

The fourth spécification sets up that the bankrupt, desiring to obtain 
property from the Hutchinson Shoe Company, a créditer, made a 
statement in writing showing assets of $5,400 and liabilitities of $1,700; 
that said statement was false; and made for the purpose of obtaining 
crédit from said company and other creditors, etc. There is no allé- 
gation that he obtainedsuch crédit, nor wherein said statement was 
false. ... ■. 

The fifth spécification is that the bankrupt gave "information" to 
R. G. Dun & Co., upon which they based their statement.' No allé- 
gation that the information was in writing, or any part of it false, ma- 
terially or otherwise, or made for the purpose of obtaining crédit, or 
that goods were obtained. 

Thèse three spécifications were evidently intended to be framed up- 
on subdivision 3 of section 14b of the Bankruptcy Act: " 

"Obtained money or property on crédit upon a mfitérlally false statement 
In writing, made by liim to any person or liis représentative for tlie pur- 
pose of obtaining crédit from sueti person." 

A reading of spécifications 3, 4, and 5 will show that each is wanting 
in the essential allégations to make such spécifications sufficient. In 
re Levey, 133 Fed. 572, 13 Am. Batikr. Rep. 317; In re Main, 205 Fed. 
421, 30 Am. Bankr. Rep. 552. The motion to dismiss thèse spécifica- 
tions will theref ore be granted. 

[3] The seventh spécification is that the bankrupt bas not accounted 
for money or property coming into his hands since he has been en- 
gaged in business. There are six grounds mentioned in the statute 
why a bankrupt shall be refused his discharge. Unless one of thèse 
six grounds is alleged and proven, the court cannot refuse the bank- 
rupt a discharge. This seventh spécification does not set forth one of 
the grounds mentioned in the statute. If the pleader intended it under 
the fourth subdivision of section 14b of the Bankruptcy Act, it is so 
clearly insufficient as not to admit of argument to the contrary. 

The motion to dismiss the seventh spécification will be granted. 

It will be ordered accordingly. 
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HOLSMAN et al. V. UNITED STATES.* 

(Circuit Court oî Appeals, Ninth Circuit. February 18, 1918.) 

No. 3015. 

1., Indict-ment and Information ®=»91(1)— Conspikacy— Willful. . 

An liidictinent charging a consplracy to commit an offense against th'e 
United States by using the maîls in connection with a scheme to defraud, 
whei'eby défendants advertlsed treatment for dlseases of men, and In- 
tended to represent to any one Inqulring that his symptoms showed tliat 
he was seriously afflicted, regardless of ^yllethe^ the treatment was needed, 
sufTiciently dlsçlosed défendants' fraudulent intent, though not speclflcal- 
ly averring défendants acted willfuUy, for where the facts alleged neees- 
sarily iiuport willfulness, fallure to use the word "willful" Itself Is not 
fatal. 

2. WlTNESSES ®=5268(1) — EXAMINATION— OROSS-ExAMINATION. 

In a prosecutlon for consplracy to use the mails In connection wlth a 
scheme to defraud by advertising treatment for dlseases and representing 
to peisons inqulring that they were afflicted, regardless of the fact, wliere 
a médical witness testlfled that one of the défendants had charge of the 
office of the other, who was a physiclan, during his absence, the action of 
the court In refusing to permit cross-examination of such médical witness 
as to the office equipment was not, though the Inqulry wns somewliat 
gerraane to the direct examination, an abuse of the trial court's discré- 
tion, which as to cross-examination covers a wide range. 

5. Cbuiinal IjAW <3=>423(6) — Declabations of Coconspibatob— Admissibil- 

ITY. 

An affidavlt made by one of the défendants charged wlth consplracy, 
but not in furtherance of the consplracy, Is not admissible agaiust a co- 
conspirator. 
4. CKi^riNAL Law iS=>1169(5) — Instructions— Cube of Ebeors. 

Where the court improperly admltted in évidence over the objection of 
one of the défendants an afBdavlt made by his alleged coconsplrator, 
which did not relate to the consplracy, the error was cured by an instruc- 
tion that only those thlngs sald or done by one conspirator in furtherance 
of the objects of the consplracy are chargeable agalnst the other conspir- 
ators. 

6. Cbiminal Law <S=>1169(1) — Appeai^-Haemi-ess Error. 

Where, in a prosecution for eonspirncy to use the mails In connection 
with a scheme to defraud, certain advertlsenients of one of the défendants 
were received under stipulation of counsel, the admission of other slm- 
Ilar advertisements was not harmful. 
8. Conspiracy <®=»-t.5 — Evidence— Admissibilitt. 

In il proseciition for conspiracy to use the mails in connection with a 
scheme to defraud, decoy letters sent by post office inspectors to ascertaln 
whether the law was being violated, as well as answers thereto, are com- 
pétent évidence, the inspectors in no way becoming i>arties to the con- 
spiracy. 

7. Conspiracy i@=4.5 — Fîvidence— Admissibility. 

Where post office inspectors, to ascertaln whether the law was belng 
violated, sent défendants decoy letters and received replies purporting 
to corne fiom the office of one of the défendants, it is a legltlmate In- 
ference that défendants authorized the replies to be sent, and they are 
admissible in a prosecutlon for consplring to use the mails in connection 
with a scheme to defraud, 

8. Cbiminal Law <g=a413(l) — Evidence— Admissibility. 

In a prosecutlon for conspiracy to use the mails in connection wltli a 
scheme to defraud, correspondence of defeTidants of a self-serving nature 
Is not compétent. 



^=For other cases see same toplc & KHTr-NUMBBR In ail Key-Numbered DIgests & Indexes 
liiS F. — 13 «Rebearlttg dcnied May 13, 1918. 
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9. Cbiminal Law <g=5>1129(l)— Ebbob— AssiGNMBlNTS or Ebbob. 

Alleged errors dlscûssed In défendants' brlefs, but not included In the 
assignments of error, need not be considered. 

10. Cbiminal Law <S=»829(1) — TbiaI/— Instbuotions. 

The refusai of requests covered by the instructions given is not error. 

11. CONSPIBACT ©=945 — tOffenses. 

In a prosecution for conspiracy to use the mails in connection with a 
scheme to def raud, replies to decoy letters sent by the post office Inspéctors 
are admissible to show that the conspiracy actually existed, but the con- 
spiracy must bave existed Independently of the dëcoy letters, and a con- 
viction caûnot be had where it was induced as a resuit pf sùch letters 
thls not belng a case where Inspéctors, suspectlng one of ùslng the mails 
to transmit nonmallable matter, Send decoy letters, and the suspect in 
violation of law replies, Uslng thë mails to transmit nonmallable matter. 

12. Cbiminal Law <S=»829(3) — ^Tbial—Instbuctions— Requests. 

In a prosecution for conspiracy to use the mails in connection wlth a 
scheme to def raud, the déniai of défendants' requested instruction that 
évidence proCured through decoy letters sent by post office inspéctors 
could only be considered for the purpose of determlnlng whether défend- 
ants had actually entered into the conspiracy, and sùtih letters are not of 
thémselves sufflclent to sustaln a conviction, was not error, wherè the 
court charged that a government officiai cannot conspire with another 
person to vlolate the laws of the United States for the purpose of gettiug 
such'person convicted of a crime, and that the conspiracy with which de- 
fendants were charged must be proven to exlst independently of any 
indiicement to enter therein by any government officiai, but if the con- 
spiracy does exist, it is immaterlal what means government offlcers adopt- 
ed in order to procure évidence to establlsh it, fer the instruction given 
covered the request. 

13. Cbiminal Law i©=3810 — Tbiai^-Inconsistent Instkuotions. 

In such case, where the court further charged that a government offl- 
cer, susf)ecting that a person or persons mày be engaged in a business 
in violation of the laws of the Unltéd States, has the right to seek Infor- 
mation under an assumed tiame, and that If such suspected person re- 
sponds to such Inqulry and by' responding violâtes a law of the Ûnlted 
States by uslng the mails to convéy siïch information, it is no défense 
that the violation was in response to an inqulry of a government officiai, 
there was no contradiction or Inconslstency betwéen the several portions 
of the charge of which défendants could complaln, the latter portion of 
the charge being proper for, as the deCoy letters were not ealculated to 
incite défendants to enter the conspiracy, the court mlght instnict that 
the fact that the letters were decoy letters is no défense. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of CaUfornia; Oscar A. Trippet, 
Judge. 

Charles K. Holsman and Gideon M. Freeman were convicted of 
conspiracy to commit an offense against the United States, by devising 
and intending to devise a scheme and artifice to def raud to be accom- 
plished by use of the mails, and they bring error. Affirmed. 

ïhe plaintiffs in error, with others, \vere Indlcted, charged with con- 
spiracy to commit an offense against fbe United States, namely, the ofCense 
of devising and intending to devise a scheme and artifice to defraud, to be 
accompllshed by placlng and causing to be placed in the United States post 
office at Los Angeles, Cal., letters, packages, clreulars, and advertlsements, 
to be dellveréd through the post office establishment, whereby Freemau should 
be represented to be a practlelng physlelan, especlally and speclfically quali- 
fied to treat certain dlseases of luen, who could and would cure persons so 

©=3Far ottier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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afflicted, thus causing such persons to open correspondence wlth Freeman. 
glvlng the symptoms of their trouble, whereupon the sald Freeman would 
represent to such persons that he could cure thelr afflictions and restore 
tliem to health, and thereby induce sucli persons to take treatment of lilm, 
for wJiich lie would requlre thém to pay him such stipulated sums as he 
desired to flx; and it is further alleged that said statements, représenta- 
tions, and advice, so intended to be so made and, given, were not intended 
by the défendants to be made in good faith, but were intended to be màde 
and glven for the purpose bf Inducing said persons to belleve they were 
seriously affllcted wlth the said certain diseases, regardless of the: fact as 
to whether they were so affllcted or not, and to induee such persons to send 
their money to défendants in cases where no treatment at ail, physical or 
mental, was needed. For effecting the object of their alleged cônspiracy, 
certain overt acts are set forth. 

Holsman and Freeman Were tried separately from the other défendants, 
and were convicted, and the cause is hère on wrlt of error prosecuted by 
them. 

Duke Stone, M. E. Meader, and Ralpli Woods Pontius, ail of Los 
Angeles, Cal., for plaintiffs in error. 

Albert Schoonover, U. S. Afty., and Clyde'R. Moody and Wm. Fleet 
Palmer, Asst. U. S. Attys., ail of Los Angeles, Cal., for the United 
States. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
tON, District Judge. 

WQLVERTON, District Judge (after stating the factsas above).; 
[1] A demurrer to the indictment was overruled, and the action of 
the court in that respect is assigned as error, The spécifie reason ad- 
vanced, challenging the sufficiency of the indictment, is that it in no. 
way allèges fraudulent intent on the part of the défendants in doing 
what they are charged with doing. 

The offense with which the défendants are charged is cônspiracy 
to commit another oiïense denounced by Congress, namely, deyising oi* 
intending to devise a scheme, to defraud. The indictment does plain- 
ly charge that the défendants did knowingly and unlawfully conspire 
to commit the offense. This is formai, however, and it should further 
appear by reasonàble intendment that what they are charged with 
conspiring to do. was done with willful intent. While the word "will- 
ful," or its équivalent, is not in the indictment, other language, is em- 
ployed which is clearly indicative of an intent to defraud. The in- 
dictment shows that the acts alleged to hâve been done were done 
with the purpose of inducing persons to believe they were affllcted with 
a serious disease, when in fact they were not so affllcted, and this with 
the ultimate purpose of getting from such persons money to which 
the défendants were not entitled, by reason of not having rendered 
any service whatsoever. This shows very plainly the intent with 
which the acts were committed, and they were necessarily and essen- 
tially fraudulent. 

Where the f acts alleged necessarily import willf ulness, the f ailure 
to use the word itself is not fatal. Van Gesner v. United States, 153 
Fed. 46, 82 C. C. A. 180. 

So, in the présent case, fraudulent intent on the part of défendants, 
'iiough not specifîcally averred, appears more than inferentially from 
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the indictment. The very scheme alleged to hâve been devisèd îs im- 
pregnated with fraud, and an intent to defraud canilot be dissociated 
from the device. The demurrer was .prôperly overruled. 

[2] The next assignment of errer relates to the cross-examination 
of Dr. Fuller. In his examination in chief he had related that, in the 
summer q£ 1912, he saw the défendant Holsman at the office of Dr. 
Freeman, and that Holsman had charge of the office during Freeman's 
absence; that when witness began working in May, 1912, the office 
was located at No. 305% South Spring street, and was shortly after- 
wards removed to No. 327%, same street; that he saw Dr. Holsman at 
the latter place ; that Holsman was around there about three weeks in 
the latter part of July, and had charge of the office during Dr. Free- 
man's absence. On cross-examination, the défendants attempted to 
show by the witness what the equipment of the office was, and the sup- 
ply of drugs kept there, which, on objection, they were not allowed to 
prove. The matter was in a measure gèrmane to the examination in 
chief. The court, however, has a wide range of discrétion respecting 
cross-examination, and it is by no means apparent that the exercise 
of such discrétion in thus curtailing the examination afïected the de- 
fendants injuriously. The inquiry pertained to the association to- 
gether of Holsman and Freeman, and the manner of equipment, etc., 
of the office had but little bearing, if any at ail, upon the subject. 

[3, 4] An affidavit subscribed and swom to by Freeman, wherein it 
is recited that Holsman was one of the persons practicing, or assist- 
ing in the practice of medicine and surgery in his, Freeman's office, 
situated at 305% South Spring street, was admitted in évidence over 
the objection of Holsman that what was said in the affidavit was not 
binding upon him. It does not appear that the affidavit was made in 
furtherance of the conspiracy, or to effectuate its purposes. Indeed, 
it was made at a date previous to the time when it is alleged by the 
indictment that the conspiracy was entered into, and it should hâve 
been rejected as to Holsman. We think, however, the error was cured 
by instruction to the jury as foUows: 

"The court further instructs you that, while the acts or déclarations of a 
coeonsplrator cannât prove the existence of the conSplracy itselt, any act 
or déclaration done or made by one of the consplrators during the existence 
and In furtherance of the unlawful comblnatlon, when proven, la not only 
évidence against hlm, but is évidence agalnst the other conspirator who, if 
the comblnatlon be proved, is as much responslble for such act or déclara- 
tion as tf done or made by hlmself, You must not, however, permit your- 
selves to use agalnst either défendant anythlng said or done outslde the 
présence of such défendant, unless you belleve from the évidence, beyond a 
reasonable doubt that at the time the things were said or done a conspiracy 
exlsted between the party saying or dolng the things and the défendant to 
be efCected thereby. In such a case it is only those things said or done In 
furtherance of the objects of the conspiracy, which are chargeable against the 
other member or members of such conspiracy." 

[5] The next assignment of error relates to the admission in évi- 
dence of two bound volumes of the Los Angeles Examiner, containing 
advertisements of the défendant Freeman. Previous to the admission 
of such volumes, certain of Freeman's advertisements had been intro- 
duced under stipulation of counsel that they should be allowed to go 
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to the jury. The advertisements contained in tlie two volumes are 
similar to those admitted under the stipulation ; they being simply a 
continuation of Freeman's advertising in the same journal. It is not 
at ail apparent that their admission proved harmf ul to défendants. 

[6] The next assignment pertains to the admission of certain decoy 
letters and the answers thereto in évidence. The objection urged by 
counsel in their brief is to the effect that the letters wtvc admitted 
without showing that they were received at the office of the défendant 
Freeman, and that certain replies, purporting on their face to come 
from bis office, were received by the post office inspectors who caused 
the decoy letters to be sent. It was stipulated between the government 
and the défendants Freeman and Holsman that thèse letters were re- 
ceived, through the post office department, at the office of Freeman, 
and that the replies were transmitted through the mail from said office, 
and nothing was left for the détermination of the court except the 
competency thereof as évidence fit to go to the jury. 

That the letters were compétent is beyond question. The inspectors 
in no way became parties to the alleged conspiracy in sending the 
decoy letters. Their course was adopted simply for the purpose of 
ascertaining whether the law was being violated by the défendants, 
which resulted in obtaining pertinent évidence tending to show such 
violation of the law. 

[7] It is specifically insisted that, while the replies purported to 
come from the défendant Freeman's office, that fact alone is not suffi- 
cient évidence from which it might legitimately be inferred that he 
authorized them to be sent. The contention is adequately answered by 
the opinion of the court in Hughes v. United States, 231 Fed. 50, 54, 
145 C. C. A. 238, 242, of apt analogy to the présent case. The court 
says: 

"The défendants, N. A. Hughes, T. W. Hughes, August Marable, J. F. 
Allen, and Edward Parlan are shown by the government's évidence to hâve 
been phj'sicians and principals In the business that was being conducted at 
the two locations mentioned as the seats of the conspiracy, and the jury 
were authorized to infer from the évidence that thèse défendants were re- 
sponsible during the period covered by the yeans 1912 and 1&13 for what- 
ever was being done on the premises at each lociitlon, and that they shared, 
or were to share, in the profits of the transactions, knowing their actual 
character. It was also open to the jury to infer from the évidence that the 
purpose of the business that was being conducted during the period men- 
tioned, at those places, was not the bona fide treatment of disease, but a 
scheme to secure money from patients, wlth no purpose to treat them in 
good faith as promised, but merely as a pretext for taking the money so- 
llcited. The correspondence between the inspectors and the défendants, In- 
troduced in évidence, was of a character which justifled the jury in draw- 
ing the inference of bad faith and fraud, if they saw fit. The fact that only 
flctitious transactions, based on decoy letters written by inspectors, were lu 
évidence, and that no money is shown to hâve been received by the défend- 
ants, did not prevent the jury from inferrlng the existence of the conspiracy 
charged in the flrst count or the fraudulent scheme charged in the renialn- 
ing three." 

[8] The next question presented, for which we find any assignment 
of error, is the refusai of the court to admit in évidence Défendants' 
Exhibits 1, 2, 3, 4, 5, 6, 7, and 8, which consisted of the correspondence 
from the office of the défendants from May 1, 1913, to January 4, 
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1914, including letters received, as well as copies of letters sent from 
the oiffice, concerning requests for treatment. A careful examination 
of ail this correspondence impels us to the conclusion that it is self- 
serving, and was not compétent as évidence in the case. 

[9] Counsel for appellants hâve discussed in their briefs, under 
heads designated as "(e)," "(f)/' "(g)," "(h)," and "(i)," certain mat- 
ters respecting which it is claimed that error was committed by the 
court, but we hâve searched in vain among the assignments of error 
filed on the appeal for any assignments respecting thèse matters. For 
this reason, such alleged errors cannot be insisted upon hère, and this 
court is therefore not called upon to look into them. We hâve ex- 
amined them, however, and find them to be without merit. 

[10] At the close of the testimony, and when the parties had rested, 
the défendants requested that certain instructions be givén in their be- 
half, which were refused. Error i s assigned respecting the action of 
the court in that respect. It is needless to dis'cUss requested instruc- 
tions 1 and 2, becaûse the gist thereof is clearly covered by instructions 
Nos. 5, 6, 9, and 10 given by the court. 

[11, 12] By requested instructions 3, 4, and 5, the court was asked 
to instrùct, in efïect, that the decoy letters alone were not sufficient 
évidence upon which to base a verdict of guilty, unless the jury be- 
lieved that, at the time such letters were mailed, défendants .were 
actually éngàged in the crjminal practice charged in the indictment, or 
that the défendants hàd then conspired together for the unlawful pur- 
poses indicated, because if the jury believed that the alleged conspiracy 
was suggested and planned by the post office inspectors, and that the 
défendants had not prevïously been engaged in the conspiracy except 
as shown by the response to such letters, the gdvernment would not be 
permitted, under the policy of the law, to prosecute for a conspiracy 
thus induced, or respecting which it was a party; further,by request- 
ed instruction 4, that, unless the jury helieved that the défendants, at 
the time alleg.ed in the indictment, had formed a conspiracy as stated, 
without the suggestion and origination of the same by the post office 
inspectors, and independently thereof, they should acquit ; and, by re- 
quested instruction S, that the évidence, if any, or the facts and cir- 
cumstances, if any, procured by the decoy method, could only be con- 
sidered for the purpose of determining the question as to whether or 
not the défendants had actually entered into the conspiracy, and that 
any fâct or facts, or circurtistances, elicited by the decoy letters,, were 
not of themselves sufficient to sustain a verdict of guilty, unless the 
jury believed that the défendants had, independently of such letters, 
entered into the conspiracy at the time and place alleged in the indict- 
ment. 

The court instructed the jury, by its instructions 12 and 13, as fol- 
lows: 

"If at the time the sald decoy letter or letters were mailed to the de- 
fendants, or one of the défendants, the said défendants were engaged in the 
crlminal practice chai'ged in the Indictment, and the said défendants, lu 
response to sald alleged decoy letters, mailed one or both of the letters set 
fortli In the Indictment In answer to such decoy letters, or either of them, 
in order to exécute or carry out such conspiracy, or in an attempt so to do, 
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then the use of such decoy letters and the answers thereto can lawfuUy be 
received as évidence to prove said conspiracy. 

"A government officiai cannot conspire wlth another person to vlolate the 
laws of the United States for the purpose of gettlng such person convicted 
of a crime. The conspiracy wlth which the défendants are charged must be 
proven to exlst independently of any inducement to enter thereln by any 
government officiai. In other words, if the conspiracy exlsted, it does not 
matter what the government officers dld in order to procure évidence to prove 
it. * * * 

"You are Instructed that the faet that the letters alleged in the indict- 
ment were in reply to such decoy letters is no défense in this action. You are 
further instructed that a government officer, suspeçting that a person or per- 
sons may be engaged in a business in violation of the laws of the United 
States, bas a right to seek information under an assumed name, directly 
f rom such person or persons so suspeeted ; that if such suspected person or 
persons respond to such Inquiry for such information, and by so responding 
violâtes a law of the TTnJted States by using the mails to convey such in- 
formation, which use of the mails is prohiblted by law, then such person or 
persons so using the mails cannot, vvhen indicted for that offense, set up 
that he would not hâve violated the law if the inquiry had not been made 
of him by the government officiai or through the procurement of the gov- 
ernment officiai." 

Practically every phase of défendants' requested instructions 3, 4, 
and 5, it will be seen by comparison, is covered by the court's instruc- 
tions 12 and 13. The only point especially urged is that the court 
shûuld bave instructed that the facts and circumstances acquired by 
the decoy letters were not of themselves sufficient to sustain a verdict 
of guilty, unless the jury believed that défendants had, independently 
of the decoy letters, entered into the conspiracy. 

In a certain class of cases, the action of the party respecting decoy 
letters will render him liable criminally, and will constitute the sub- 
stantive offense, regardless of what he may hâve donc previously. 
Grimm v. United States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550, 
is a good illustration. There the défendant had been suspected of 
posting nonmailable matter, and decoy letters were sent for testing out 
whether he was thus transgressing the law, with the resuit that the 
défendant mailed such nonmailable matter. He was indicted for doing 
the particular act, and the prosecution was sustained. Goode v. United 
States, 159 U. S. 663, 16 Sup. Ct. 136, 40 L. Ed. 297, is another case, 
where a letter carrier was suspected of embezzling from the mail, and 
his conviction for taking money and stamps from a decoy letter was 
upheld. 

It is not claimed hère that the act of replying to the decoy letters 
constitutes the substantive oflfense. But an élément of the offense 
charged is the existence of the conspiracy. The decoy letters were not 
designed or calculated to induce the défendants to conspire together 
for committing the offense of devising or attempting to devise a 
scheme to defraud, but their purpose was to elicit from défendants 
something of what they were doing. If the answers contained matter 
tending to show that a conspiracy existed, they were pertinent évidence 
for establishing that fact, and it was proper for the jury to consider 
them, along with the other testimony in the case, for determining 
whether or not such a conspiracy did in fact exist. But it is true that 
the conspiracy must bave existed independently of the decoy letters; 
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that îs, of the effect of such letters, not as évidence, tut as inducing the 
conspiracy ; and this is evidently the true interprétation of défendants' 
requested instructions. The point is adequately, jot at least under- 
standingly, covered, however, by the court's charge to the effect that 
the conspiracy mtist be proven to hâve existed indepéndently of any 
inducetrieht to enter ihto it by . any government officiai. This, of 
course, refèrs to the décoy létterS.' 

The cases, of Woo Wai v. .United States, 223 Fed. 412, 137 C. ,C. A. 
604, and Sam Yick et al. v. United States, 240 Fed. 60, 153 C. C. À. 96, 
are wïthout application to the présent controversy. 

By ;réquested instruction 7, it was sought to hâve the court instrùct 
that tHe jury should acquit unless they believed from the évidence that 
the défendants in some way knew of, or intentionally authorized, the 
mailing of the letters set out in the indictment. We think that this is 
sufficieritly covered by the court's instruction 9. The same may be 
said of the defen,dants' requested instructions 9 and 11, in so far aj 
they correctly state the law. 

[13] Criticism is made of the court's instructions 12 and 13, in that 
it is urged that certain expressions of the court contained therein are 
contràdictory and inconsistent. The analysis of counsel is this : 

"First, that the jury are told that the conspiracy must be proven inde- 
péndently of any inducement to enter Into it by the government officiai, and 
in the next place that the f act that the letters were decoy letters is ho dé- 
fense iii this case, when as a matter of fact they may or may not hâve bieen a 
défense, depending upon whether or not the jury believed the conspiracy 
existed indepéndently of the letters, and for this reason, also, the charge 
was upon the welght of the évidence. In other words, the court had plainly 
told the jury that the conspiracy must be proven Indepéndently of any in- 
ducement tb enter therein by the government officiais, and then, with full 
knowledge that the decoy letters were the only évidence in the case relied 
on by the government, the court instructed the jury that the fact that they 
were decoy letters was no défense, thereby making the instruction mislead- 
ing, contràdictory, and confusing." 

This harks back somewhat to the discussion touching requested in- 
structions 3, 4, and 5. The decoy letters, taken in connection with the 
replies thereto, were proper to be considered as evidentiary of the 
fact of the conspiracy. But the conspiracy must hâve existed inde- 
péndently of any inducement exerted by or through the agency of 
the decoy letters. The inducement hère spoken of must be taken to 
signify the incitement of the défendants to commit the offense, vi^here- 
by the government became a party thereto. Now, while the replies 
did constitute certain overt acts, vi^hich were made the basis of the 
indictment as having been committed in furtherance of the conspiracy, 
and were evidentiary, to some extent at least, of the fact of conspir- 
acy, yet, as we hâve said, the decoy letters were not designed or cal- 
culated to induce nor, to emphasize the word, to incite the défendants 
to enter into the conspiracy, and could hâve no such effect. In this 
view, it was perfectly consistent for the court to tell the jury that the 
fact that the letters were decoy letters could not afford the défend- 
ants any défense to the prosecution : This simply because they did not 
incite the défendants to enter into the conspiracy, nor could they hâve, 
by any reasonable construction thereof. They did elicit the replies 
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by the défendants which constituted the overt acts. But thèse ^yere 
entirely voluntary, and were written in pursuance of their previous 
practice of transacting the business in which they were engaged 
through the mails. The advertisements inserted in the Los Angeles 
Journal show this. The court's expression that it did not matter what 
the government officers did in order to procure évidence to proye the 
conspiracy was pertinent and proper in the connection in which it was 

used. 

Having fully answered the objections and alleged errors specially 
insisted upon, and finding no error, the judgment will be afFirmed. 



MAGON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1018.) 

No. 2901. 

1. PosT Office <g=>31 — Offenses — Définition— "Indécent." 

Tînder Criminal Code (Act March 4, 1!)00, c. .321) § 211, 35 Stat. 1129. 
as anieiKled by Act Marcli 4, 1011, c. 241, § 2, 36 Stat. 1ZX> (Comp. St. 
1916, § 103S1), declaring that every publication of an indécent cliaracter 
sliall be nonniailable, and denouneing tlie offense of depositing or causlng 
to be deposlted, for mailing or delivery, anything declared by tlie section 
to be nonniailable, and further declaring that the term "indécent" shall 
Include matter of a character tending to incite murder or assassinatlon, 
the définition of the word "indécent" as including matter of a character 
to incite murder or assassinatlon is sufliciently delinite to sustain a 
prosecution for depositing such matter in the mails, the question wbeth- 
er the matter se deposited was indécent, as having that tendency, being 
for the jury to détermine just as the question whether matter is ob- 
scène is for the jury. 

[Ed. Note. — For otber définitions, see Words and Phrases, First and 
Second Séries, Indécent.] 

2. PosT Office <3=350 — Triai. — Province of Court and Jury. 

In a prosecution for violatinir Criminal Code, § 211. as amended in 
1911, by depositing in the niaîls matter of an indécent character, the ques- 
tion first is for the court whetiier the language can hâve the tendency 
atlributed to it, and then for the jury to détermine whether it bas such 
tendency in fact. 
2. PosT Office <&=>48(2) — Offenses— Indictment. 

An indictment alleging that défendants deposited in the post office 
newspupers of an indécent character, in violation of Criminal Code, § 
211, as amended in 1911, to be transmitted by the post oflice establish- 
ment to many and divers persons, the naines of such pensons being 
nnl<nown to the grand jurors, is suflicient, tliough not alleging that tiie 
newspapers were addressed to any particular persons. 

4. Post Office <g=>48(2) — Offenses — Indictment. 

An indictment charging a violation of Criminal Code, § 211, as amend- 
ed in 1911, which averred that the nevvspaper deposited in the post office 
contained certain indécent langnage, and was a publication of a charac- 
ter to incite in the minds of persons reading the same murder and as- 
sassinatlon, and then set forth the objoctlonable language in fuli, sufli- 
ciently alleged that the newspaper was nonmailable. 

5. Post Office <i>=>48(2) — Offenses — Indictment. 

An indictment alleging that défendants knowingly, wilif ully, unlaw- 
fully, and feloniously deposited in the post office certain indécent newspa- 

^=s>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Difiests & Indexes 
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pers, In violation of Crlminal Code, § 211, as araended in 1911, Is suf- 
ficleut, without a spécifie allégation that défendants knew that the pa- 
pers contaiued Indécent matter or comprehended its iraport. 

6. PosT Office <@=>31—Tbial,— Défenses. 

Where, in a prosecutlon for violation of Crimlnal Code, § 211, as 
amended in 1911, by depositing In the post office newspapers of an In- 
décent character, as tending to Incite murder or assassinatlon, it was 
unneeessary for tlie government to sliow any spécifie intent on the part 
of défendants In wrltlng, publlshlng, or mailing the newspapers, lack of 
such intent could net be shown as a défense. 

7. Post Office ®=31 — Offenses — Specific Intent. 

Where défendants, who deposited in the post office newspapers al- 
leged to be indécent, as having a tendency to incite murder or assassi- 
natlon, both were famlliar with the articles, It is not neeessary, In 
prosecutlon for violation of Crimlnal Code, § 211, as amended in 1911, 
declarlng such publications to be nonmallable, to show any specific in- 
tent on the part of défendants to incite murder or assassinatlon. 

8. Cbiminal Law <S=>1121(1), 1122(5) — Review— Mattebs Eeviewable. 

Where neither the testlniony nor the Instructions glven by the court 
below were In the record, questions of the sufficieney of the évidence 
or the propriety of the refusai of requested Instructions by défendants 
cannot be reviewed. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; Oscar A. Trip- 
pet, Judge. 

Enrique Flores Magon and Ricardo Flores Magon were convicted 
of violating Criminal Code, § 211, as amended in 1911, by depositing 
m the post office newspapers of an indécent character, as tending to 
incite murder and assassination, and they bring error. Affirmed. 

J. H. Ryckman, of Los Angeles, Cal., for plaintiiïs in error. 
Albert Schoonover, U. S. Atty., and Clyde R. Moody, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and DOOLING, 
District Judge. 

DOOLING, District Judge. [1,2] The défendants were convicted 
o£ the offense of depositing in the post office at Los Angeles, Cal., to 
be transmitted to divers persons in the United States and in Mexico, 
a certain newspaper, which was a publication of an indécent character, 
as tending to incite murder and assassination. The indictment is based 
upon section 211 of the Criminal Code, as amended in 1911; the por- 
tions ôf the section material hère being the f ollowing : 

"Every obscène, lewd, or lascivious, and every fllthy, book, pamphlet, picture, 
paper, letter, writing, print, or other publication of an indécent character, 

* • • is hereby declared to be nonmallable. * * * Whoever shall know- 
Ingly deposit, or cause to be deposited for mailing or delivery, anything de- 
clared by this section to be nonmallable, • • * shall be flned not more 
than flve thousand dollars, or Imprisoned not more than five years, or both. 

* * • And the term 'Indécent' withln the intendment of this section shall 
Inelude matter of a character tending to incite * • • murder, or assassina- 
tion." Comp. St. 1916, § 10381. 

The last sentence is the amendment of 19.11. Upon the meaning 
therein assigned to the word "indécent" this prosecutlon is based. De- 

^ssFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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fendants contend with great earnestness that this définition is void 
for uncertainty, in that it leaves it to the jury to say what words upon 
paper tend to incite murder or assassination. But, while this par- 
ticular portion of the statute is new, the statute itself is an old one, 
and has been many times considered by the courts. In construing 
the word "obscène," as used therein, it has been uniformly held that, 
if the matter complained of were of such a nature as would tend to 
corrupt the morals of those whose minds are open to such influences 
by arousing or implanting in such minds lewd or lascivious thoughts 
Or desires, it is within the prohibition of the statute, and that whether 
or not it had such tendency was a question for the jury. Rosen v. 
United States, 161 U. S. 29, 16 Sup. Ct. 434, 480, 40 L. Ed. 606; 
Knowles v. United States, 170 Fed. 409, 95 C. C. A. 579; United 
States V. Bennett, Fed. Cas. No. 14,571 ; McFadden v. United States, 
165 Fed. 51, 91 C C. A. 89: Demolli v. United States, 144 Fed. 363, 
75 C. C. A. 365 ; United States v. Musgrave (D. C.) 160 Fed. 700 ; 
United States v. Harmon (D. C.) 45 Fed. 414; United States v. 
Clarke (D. C.) 38 Fed. 732. 

It is no more difficult for a jury to détermine whether certain lan- 
guage has a tendency to incite murder or assassination than to déter- 
mine whether certain other language has a tendency to corrupt the 
morals of those whose minds are open to such influences, and while 
the meaning assigned to the word "indécent" in the statute by the 
amendment of 1911 is new, the method of its application is as old as 
the statute itself. It is for the court to détermine in the first instance 
whether any given language can hâve the tendency attributed to it, 
and for the jury to détermine whether it has such tendency in fact. 
A défendant charged with sending indécent matter through the mails 
is therefore, under the amended statute, in the same position that a 
défendant charged with sending obscène matter has always been in, 
aiid there is no more reason for holding the statute void as to the one 
than as to the other. 

[3] It is further claimed that the indictment is invalid because the 
newspapers deposited in the post office are not described as having 
been addressed to any persons. But it is averred that they were so 
deposited "to be transmitted by the post office establishment to many 
and divers persons; the names of which divers persons are unknown 
to the grand jurors." This is sufficient. Durland v. United States, 
161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709. 

[4] The indictment is also challenged because it contains no dis- 
tinct averment that the newspaper was nonmailable. But it avers that 
the newspaper "contained certain indécent, vile, and filthy substance 
and language, and was a publication of an indécent character, and 
which said indécent, vile, and filthy substance and language * * * 
was of a character to incite, in the minds of persons reading the same, 
murder and assassination." The objectionable language is then set 
eut in fulL Thèse averments show the nonmailable character of the 
publication, and when that appears the additional pârticular averment 
that it was so nonmailable is not required. 

[5] It is also claimed that the indictment is insufficient because it 
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does not appear tlierefrom that défendants knew that the papers de- 
posited by them contained indécent matter, or knew its import, or 
that it was of a châracter tending to incite murder or assassination. 
The indictment, however, states that the défendants "knowingly, will- 
fully, unlawfully, and feloniously deposited" the matter in question. 
Indictments for similar offenses in identical langiiage were upheld 
by the Suprême Court, against the very contentions that are hère ad- 
vanced, in Price v. United States, 165 U. S. 311, 17 Sup. Ct. 366, 41 
L. Ed. 727, and Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 
480, 40 L. Ed. 606. 

[6] The défendant Enrique Flores Magon, while testifying, was 
asked by his counsel the foUowing question : 

"When you deposited copies of your newspaper containing the alleged non^ 
mailable matter set out in the indictmeut, did you thereby intend to Incite 
murder or assassination?" 

And his codef endant was asked : 

"Did you intend, or was It your purpose, in writing for publication the al- 
leged nonmailable matter set out In the indictmeut, to incite murder or as- 
sassination?" 

To each of thèse questions the government objected, and the ob- 
jections were sustained. One of the défendants wrote the articles, and 
the other pubHshed and mailed them. Both défendants were familiar 
with them, and if they did in fact hâve a tendericy to incite murder or 
assassination, as it was not necessary for the government to show 
any spécifie intent on the part of the défendants in writing, publishing, 
or maiHng them, so the lack of such intent could not be shown as a 
défense. 

[7] The défendants requested the court to instruct the jury that, 
if they were not satisfied beyond a reasonable doubt that défendants 
knew that the objectionable matter was of a châracter tending to in- 
cite murder or assassination, it was their duty to acquit. But the 
government was not required to prove that défendants knew that the 
objectionable matter, with which they were confessedly familiar, was 
of a châracter tending to incite murder or assassination. In Rosen v.' 
United States, 161 U. S- 29, 16 Sup. Ct. 434, 480, 40 !.. Ed. 606, an 
instruction had been requested that the jury should acquit if they 
entertained a reasonable doubt whether défendants knew that the 
paper referred to in the indictment was obscène. This r'equest was 
refused, and the Suprême Court, speaking of such refusai, says : 

"Thls request fot instructions was intended to announce the proposition that 
no one could be convicted of the offense of having unlawfully, wiUfuUy, and 
kaowingly used the mails for the transmission and delivery of an obscène, 
lewd, and lascivious publication— although he may hâve had at the time 
actual knowledge or notice of its contents — unless he knew or believed that 
such paper could be properly or justly characterized as obscène, lewd, and 
lascivious. The statute is not to be so interpreted. The Inquiry under the 
statute is whether the paper charged to hâve been obscène, lewd, or lascivious 
was in fact of that châracter, and If it was of that châracter and was deposit- 
ed In the mail by one who knew or had notice at the time of its contents, the 
ofCense is complète, although the défendant himself did not regard the paper 
as one that the statute forbade to be carrled in the mails. Congréss did not 
Intend that the q.uestion as to the châracter of the paper should dépend upou 
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the opinion or bellef of the person who, with knowledge or notice of Its con- 
tents, assumed the responslbllity ot putting it in the mails of the United 
States. The evils that Congress sought to remedy would continue and In- 
crease in volume, If the bellef of the acoused as to what was obscène, lewd, 
and lascivious was recognized as the test for determining whether the statute 
has been violated." 

[8] The testimony ofïered by the government, and the instructions 
given by the court not being in the record, we cannot pass on any as- 
serted lack of évidence to warrant a conviction, nor upon any alleged 
error in failing to give instructions requested by the défendants. It 
may well be that every correct statement of the law in any of the 
requested instructions was covered by the instructions given. 

The judgment of the District Court is affirmed. 



WHEELING TRACTION CO. v. BOARD OF COM'RS OF BT3LM0NT 
COUNTY, OHIO, et al. 

'.Orcult Court of Appeals, Slxth Circuit January 8, 1918.) 

No. 3073. 

1. Strket Railboads ©=>3S — Repavement — Agreements— Modification. 

Where défendant'» predecessor was granted a franchise to constrnct 
and niaiutain an eleotrie rallwuy on county roads and agreed, for hlmself , 
hls successors and assigns, to pave and maintain the tracks in the same 
condition as the remaiuder of the roadway was paved, an agreement be- 
tween défendant and the county commissioners, thereafter entered Into, 
which allowed défendant to change the rails used, and provlded that de- 
fendant should pave the tracks and for one foot outside thereof, with a 
materîal that then was used on the roadway, was without considération, 
and cannot be deemed to bave abrogated the original obligation of de- 
fendant, so as to excuse it from thereafter repaving the track from the 
time the county commissioners should change the pavlng materîal. 

2. Stbeet Railroads <@=38 — Repavement— County's AtrxiroRiTV. 

While the powers conferred by Act of April 16, 1900 (94 Ohlo Laws, p. 
36-1), and other statutes upon county commissioners of hlghways may 
not be so comprehenslve as those conferred on municipal corporations, 
they are to be construed accordlng to the same rules ; hence the county 
commissioners cannot contract away thelr police power to regulate the 
hlghways, and an agreement that défendant traction company should 
pave its tracks with a partlcular material does not preclude the commis- 
sioners from thereafter ordering a change. 

3. HiGHWAYs <S='95(1) — Commissioners— SuKBENDBR OF Police Powee. 

County commissioners cannot validly surrender or allenate thelr police 
power to regulate hlghways. 

4. Street Railhoads ®=o38^ — Repavement, 

The grantee of a franchise to operate an electric rallway on the hlgh- 
way takes the same subject to the police power of the county commis- 
sioners, and where not unreasonable the commissioners may requlre the 
successor of the grantee, who was required to pave between the tracks 
and for one foot outside thereof, to change the pavement to conform with 
that placed on the remalnder of the hlghway. 
6. Specific Performance iS=»26 — Stbeet Railboads <©=938 — Nature of Rem- 
edy — Repavement Contbacts. 

Spécifie performance of a contract can be dlrected where the work to 
be done is defined, where plalntlff has a suibstantial ihterest in its ex- 

^SjFor otber cases see same toplc & KEY^NUMBER in ail Kcy-Numbered Dlgests & Indexes 
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ecutîon, whlch eannot adéquately be compensated for by -damnges, and 
Wherè défendant bas, by contract obtained f rom plaintiff , possession of 
the land on whieh the work Is to be done; hence, where under the teruis 
oi its franchise a traction oompany was required to pave Its tracks and 
for one foot on elther slde théreof wltb the same materlal used on the 
remalnder of the eounty road and to malntain the saHie In proper condi- 
tion, such Company may be ordered to speclflcally coniply with. its agree- 
ment by repavlng the trackS and the portion oùtslde thereof ^wlth the 
same materlal adopted by the eounty eommissloners for the pavement 
for the remalnder of the road, for the company, having control of the 
opération of Its road, can best schedule the running of its cars and flx 
the hours of labor for pavers, and an action at law for damages might, 
In event of the insolvency of the company, prove an inadéquate remedy. 

Appeal from the District Court of the United States for the Eastern 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit by the Board of Commissioners of Belmont County, Ohio, 
and the Trustées of Pultney Township, Belmont County, against 
the Wheeling Traction Company. From a decree for complainants, 
défendant appeals. Affirmed, with modification. 

Gordon D. Kinder, of Martin's Ferry, Ohio, for appellant. 
Danford & Danford, of Bellaire, Ohio, and George Thornburg, of 
St. Clairsville, Ohio, for appellees. 

Before WÀRRINGTON. KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURlAM. The commissioners of Belmont county and the 
trustées of Pultney Township, Ohio, brought suit in the Belmont court 
of common pleas to enforce spécifie performance of a covenant con- 
tained in a râilway franchise contract between them and the appel- 
lant company. The suit was removed to the court below on the 
ground of diversity of citizenship. . Subject to such contract, the com- 
pany was operating an elçctric street railway oyer the county road 
known' as the Bellaire and West Wheeling road, from the north cor- 
porate boundary of the eity of Bellaire northwardly to the south line 
of Pease township in Belmont county. Decree was entered against 
the railway company, requiring it within seven months to comply with 
the conditions of its franchise by çonforming the grade of its track 
to that of the roadway occupied by it and by paving between its 
rails and also one foot outside of éach rail with the same material (to 
wit, brick, laid ûpon a proper foundation of cernent) as that of the 
remalnder of the roadway which hâd theretofore been improved by the 
public authorities having control of the entire roadway. The railway 
company appeals. : The f acts. of the case, with applicable décisions, were 
so fully stated and considered by the learned trial judge as to dispense 
with the necèfesity for an opinion hère; though it is important to call 
attention to thé rulings iiltimately rnade by the Suprême Court of 
Ohio against the de fendant -railway çompanies in City of Columbus v. 
C, C, C. & St. h. Ry, Co., 79 Ohio St. 473, 475, 87 N. E. 1132, and 
the C, C, C. '& St. L. Ry. Co., 2 Ohio Cir. Ct. R. (N. S.) 305, cited 
rieàr close of'J'ùdgé Sa ter*s opinion in the instant case; and his dé- 
cision upon the subject of spécifie performance is well within the 
principle of thosë rulings. We approve the opinion below and affirm 



WHEELING TBACTION CO. V. BOAKD OF COM'rS 207 

the decree, subject, however, to a modification of the decree so as to 
require that the seven-month period therein provided shall commence 
to run f rom the time the mandate shall hâve been received and filed be- 
low. The opinion foUows: 

"Sater, District Judge. The purpose of thls action is to require the défend- 
ant to grade and pave its track between the rails and for one foot outside of 
each rail, with paving brick. On April 14, 1893, the county commissioners of 
Belniont county granted to A. R. I>iyda the right to construct and maintain 
an electrlc street rallway on certain roads in Belmont county. The grantee 
agreed for hlmself, his successors aud asslgns, at ail times to keep and main- 
tain the tracks between the rails and for one foot outside of each rail in as 
good condition, and with the same material, as the remainder of the roadway 
is kept by the proper légal authorities, and at a grade to conform with the 
gênerai grade of such roadway. If a change in the grade of the roadway 
should be requlred, the grantee must conform the grade of the railway so as 
to préserve the unlforraity of the entire road. If bridges or culverts were 
necessarily rebuilt, strengthened, or repaired, the grantee was to pay one-half 
of the expense incurred. The cars and motors to be operated were given the 
use of the tracks, and every wagon, cart, rig, carriage, or other vehicle is hy 
the terms of the grant with reasonable dispatch to tum out, whenever any 
motor or car approaches so that the track may be free and unobstructed. The 
grantee agreed to maintain the top of the rail on a level with the public high- 
way. A railway was constructed in pursunnce of the above-mentioned grant. 
On A])rll 1, 1901, an agreement was entered into between the commissioners 
and the défendant Company, whioh, by successive assignments, had succeeded 
to the riglits of I^eyda, wherein it was stipulated that instead of glrder rails 
mentloned in the original grant, weighing not less than 52 pounds to the yard, 
the défendant might hâve the privilège of laying and maintalning T-rails, pro- 
vided the Company should plank solldly ail crossings, turnouts, and switches 
inside and one foot outside of the rails— ail tracks, turnouts, and switches to 
be filled flush with the top of the rails with broken limestone and to be kept 
in that condition so as to enable teams to travel on such tracks and drive on 
and off with ail the convenience reasonably attainable. In the town of West 
Wheeling, however, the rails were to be planked inside and one foot outside of 
the rails, if the trustées of Pultney township should so elect, if T-rails should 
be used. Such planking, however, was not to be required If the trustées elect- 
ed that glrder rails should be used. The agreement provided that it did not 
modify in any respect any other condition or provision, express or implied, in 
the original grant. An agreed statement of facts supplemental to the oral 
évidence given, recites, touching the situation on April 1, 1901, that the space 
between the rails of the traction company along the part of the Une in ques- 
tion had been fllled or partly flUed with gravel and broken limestone some 
time prior to such date. At the time of the exécution of such supplemental 
agreement the space between the rails was only partly fllled, and no improve- 
ments on the roadway were about to be undertaken. On June 16, 1902, an- 
other agreement was made between the commissioners and défendant relat- 
ing inter alla to a certain bridge. It also reeited that the other terms and 
conditions of the Leyda contra et should remain in fuU force. At the date of 
the 1901 agreement the county road not occupied by defendant's track was 
improved by being covered with broken limestone. Plaintiflt's, It is admltted, 
hâve been, and are, Invested with the care and management of the county 
road. In 1912 plaintifCs Improved the road, in so far as not occupied by the 
défendant, by grading aud paving it with brick, excepting a small portion at 
its north end, the contract for the improvement of which, however, had, at 
the time of the filing of the pétition, been entered into. The défendant was 
called upon by the plaintifCs to pave in like manner its track and for one foot 
outside of each rail. It refused thus to pave between its rails, asserting that 
it is under no obligation so to do and that the agreement of April 1, 1901, ra- 
qulres it to fin the space between the rails with broken limestone only. The 
photographs and other évidence submltted establlsh by a fair prépondérance 
that the space between the defeudaut's rails is not so fllled with broken stone 
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or slag— at least, at ail points — as to admit ot the convenient or reasonable 
use of the same by vehicles passing over the hlghway and havlng occasion to 
drive upon the defendant's tracks. 

[1] "The right oï the traveling public to use the wliole of the hlghway in so 
far as such use Is consistent wlth the opération of cars on the company's track 
was preserved by the original grant. The grantee and his successors wfere 
requlred to use the same kind of materlal between and adjoining its rails as 
mlght be employed by the proper public offlcers for so much of the roadway 
as lies outside of the granted right of way. The iwwer of determlnlng what 
such materlal should be was vested In such offlcers. The two subséquent 
agreements hark baek to that wlth Leyda, and déclare that It remains unlm- 
paired except as modlfled by them respectively. The plalntlffs assert that 
the agreement of 1901 had référence to the then existing condition only, con- 
templated merely the fulflUment of the requlrements of the original grant, 
and dld not relieve the défendant f rom the future use of the same materlal 
as mlght thereafter be employed in subséquent improvements of the road out- 
side of the defendant's right of way. TÎie défendant contends that by the 
agreement of 1901 the plalntlffs are bound by contract not to exact of it the 
use of any materlal between its rails other than broken stone, that its right 
to use such materlal is contlnulng, and that It may not be requlred to pave 
such space wlth brick. Is thls position sound? 

"In View of the agreed statement of facts, so much of the agreement of 
April 1, 1901, as provided that, as a condition of the use of T-i-alls, the de- 
fendant Company should flU ail tracks, tumouts, and switches Inslde and one 
foot outside of the rails with broken stone was an agreement that the Compa- 
ny should do what It was already obllgated to do, and was therefore wlthout 
considération. I aiso Interpret the proviso of that agreement that the Com- 
pany, when it should do what It was already requlred to do, should keep the 
right of way in that condition to mean no more than that such right of way 
should be kept in the same condition as the remainder of the roadway, which 
Was then covered wlth broken stone. That the commlssloners did not intend 
to barter away the terms of the original grant is manifest from the réserva- 
tion that the agreement of Aprll Ist should not modlfy In any respect any 
other condition or provision, express or Implled, which réservation was sub- 
sequently repeated în the later agreement of June 16, 1902. If tbls interpré- 
tation is correct, the terms of the original grant remain unlmpalred as to the 
duty to main tain the space between the tracks [and] for one foot on each 
side of them, and the plalntlflCs are therefore entltled to *^he relief asked for. 
If, however, my interprétation Is unwarranted, I am still of the opinion that 
the plalntlffs should prevail, for the reasons hereafter istated. 

[2, 3] "A résumé of the powers vested in côunty commlssloners and town- 
ship trustées as regards hlghways wlll not be atterapted. Allusion, however, 
may be made to the act of April 16, 1900 (94 Ohlo L. 364), to the varions sec- 
tions of the Revised Statutes of Ohlo in force when the several agreements 
above mentloned were made, and also to those of the présent tlme, touchlng 
the powers and dutles of commlssloners and townshlp trustées. Kockel In 
hls récent work on Road s and Bridges, ehapter 6, in commenting on section 
6906, G. 0. (section 85, 106 Ohlo Laws, 597, Act May 17, 1915), (pp; 153, 154) 
States that the sections of such ehapter combine the varions previously exist- 
ing laws conferring powers on the county commlssloners to constrùct and Im- 
prove roads. Whether or not the powers conferred on commlssloners and 
trustées hâve been and are quite as comprehenslve as those granted by the 
General Assembly to municipal corporations they are akin to those enjoyed 
by municlpalitles. The same gênerai rules of law as to the powers which 
hâve been and may be exerclsed by county commlssloners and townshlp trus- 
tées on the one hand and municlpalitles on the other apply to a rallway 
whether it opérâtes on a county road or the streets of a dty or village. 

"An Illumiriating case, whose doctrine Is cfontrolllng,'is that of Wabash R. 
R. Co. V; Défiance, reported In 10 Ohlo Oit. Ct. R. 27, 52 Ohlo St. 262, 40 N. E. 
89, and 167 U. S. 88, 17 Sup. Ct. 748, 42 X, Ed. 87, In which ail of the state 
courts and the Suprême Court of the Unltêd States by llké reasonlng reached 
the same resuit. • The rallroad company had been àuthorlzed to erect two 
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new bridges over two public streets, provlded the bridges should be of good 
and substantial construction, be located In the center of the respective streets, 
hâve 18-foot roadwaj's and a good substantial sidewalk 8 feet wide on each 
side and should at ail times be kept in good order and repair by the company. 
The bridges were to be of a given height above the company's rails, and were 
to hâve sufficient approaches with a speclfled grade, which grade was to be 
made firm and solid by the use of either stone or gravel. If gravel should bè 
used, it was to be taken from the city's gravel beds. The approaches to the 
sidewalk were to be kept in constant repair, and were to be brouglit up to the 
proper level of the then existing walks by broad, safe steps, ail to be kept in 
repair by the company to the extent of its right of way. The entrance by the 
Company on the construction of the bridges was made an acceptance by it of 
the terms of the ordinance. The provisions of the ordinance were quite as 
spécifie as those of the agreement of April 1, 1901, hère under considération. 
The company faithfully performed the conditions imposed upon it. There- 
after the city council so changed the grade of the streets as to bring them to 
the level of the company's tracks, and assessed the cost of the change on the 
real and Personal property of the municipal corporation, including that of the 
rail way company. The railway company resisted the proposed change, and 
asserted in its pétition its right to a continuance of the bridges and ap- 
proaches as speclfled in, and as constructed in accordance with, the original 
ordinance, and pleaded the dangers and expense incident to the proposed 
change. The state Suprême Court held that every grant in dérogation of the 
right of the public in the free and unobstructed use of the streets, or restric- 
tive of control of the proper agencies of the municipal body over them, or of 
the legitiraate exercise of their powers in the pu'bUc interest, must be con- 
strued strictly against the grantee, and liberally In favor of the public, and 
never extended beyond its express terms vvhen not indispensable to give ef- 
fect to the grant; that the original ordinance calling for new bridges of a 
speeified description, to be kept in repair by the company, did not divest the 
municipal authoritles of their control over the streets, nor impair their power 
to improve the same, nor entitle the railway company to perpetually niaintain 
the bridges as constructed, and that the ordinance and the privilèges grant- 
ed by it are subject to a proper exercise, by the municipal body, of its power 
to improve the streets and make such changes in the grades as may 'be neces- 
sary to subserve the public interest. The obvions and stated reason for the 
ruling was that the powers conferred on municipal corporations with respect 
to the opening, improvement, and repalrlng of the streets and public ways 
are held in trust for public purposes, and are continuing in their nature, to be 
exercised from time to timé as the public interests may require, and cannot 
be grantèd away, or relinquished, or their exercise suspended, or abridged, ex- 
cept when and to the extent législative authority has expressly been given to 
do so. Mr. Justice Brown spoke for the United States Suprême Court, which 
held that, properly construed, the original ordinance was simply a license to 
the company to build the bridges and to continue them until the clty council 
should conclude that it was for the public interest to so change the grade of 
the Street as to make it a level crossing. There was no agreement on the 
part of the city that the bridges should remain any particular length of ti.me, 
or that it should not make new requirements as the growth of the city migîit 
suggest. If the contention of the railway company that it was entitled to 
maihtain in perpetuity the bridges and approaches as originally con- 
structed were sound, the resuit would be that, if the city should, Inl the 
growth of its population, become thickly settled in the neighborhood of the 
bridges, they would stand forever in the way of any improvement of the 
streets — a proposition declared to be uutenable. It was thought to be in- 
credible that the city intended by its ordinance or the railroad company could 
expect that the former relinquished forever the right to improve or change 
the grade of its streets. It was held that the power of clty councils and of 
county commlssioners to regulate the grading and paviugof streets and their 
exercise of control over them is a législative function, an exercise of the 
police power of the state and incapable of being bartered away. 

"Différences are recognized between the Défiance Case and the one at bar. 

248 F.— 14 
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The Wabash Rallroad Cîompany owned its right of way. It did not pass 
through the clty and operate over Its tracks by vlrtue of a grant from the 
City or other state ageney. The contract that was made between the parties 
related to a crossIng which aflected the use of a street and of the company's 
right of way. In that case, as in thls, there was no abridgment of the com- 
pany's franchise. The right to operate still continued. There was no con- 
templated disturbance of the company's roadway, although an approprlate 
Crossing made of plank or other suitable material would doubtless hâve been 
necessary. In the instant case the défendant Company does not own the soil 
or that portion of the street ovér which It opérâtes. It merely has a right to 
operate over it, Such portion belongs to the public quite as much as the resi- 
due of the street, and the public has the right to use such right of way for 
ail purposes quite as much and in the same manner as the residue of the 
street, so long as it does not interfère with the opération of the défendant 
company's cars. Such eompany would be temporarily disturbed in the opéra- 
tion of its cars, but to the estent only of such adjustment of its tracks at 
the point where the work of paving is in progress as would admit of the con- 
tinuance of Its business. Some Incpnvenience would resuit even If broken 
stone should be continued in use on its right of way. In the Défiance Case, 
the munieipality's jurisdietion over the street and the extent to which it could 
barter away such jurisdietion were involved. The question was there pre- 
sented, may a munidpality bind itself in perpetuity to the maintenance of a 
given street or a portion of it in a given way, regardless of future needs and 
developments? The question hère is, May tlie county commissioners thus 
bind themselves, and thereby the public, for the life of a franchise? The at- 
tempt so to do was held in the Défiance Case ineffectuai, because unauthor- 
ized by the city charter or laws governing the city. It was said (52 Ohio St. 
309, 40 N. E. 89) that the statute does not contemplate the destruction of the 
street, or the cessation of its use by the public or its withdrawal from the 
control and supervision of the proper municipal ofilcers. Mr. Justice Brown 
held (167 U. S. 94, 17 Sup. Ct. 748, 42 L. Kd. 87) that: 'If it were possible a 
clty could make such a contract at ail, it could only b» done by express au- 
thority of the I.«gislature, and in language that would admit of no other in- 
terprétation.' No statute is cited conferriug on county commissionars express 
législative authority to make a contract such as the défendant eompany 
claims to hâve been made. 

"The arrangement of April 1, 1901, for the use of broken stone by the de- 
fendant eompany, was not a contlnulng contract which conferred the right in 
perpetuity on the défendant to use such material and such only for the im- 
provement of its roadway. In Reading v. United Traction Co., 202 Pa. 571, 
52 Atl. 106, it appears that a street railway eompany had with its tracks 
oceupied the streets of a city with the latter's consent on condition (1) that 
it pave its right of way and keep the same in good repair; and (2) that it 
pave its right of way in a specified manner, superlor to that of the then exlst- 
ing streets, and keep such paving in good repalr. It was held that the city, 
upon notice to the eompany of the adoption of an improved pavement for the 
rest of the street, with which the original pavement of the right of way was 
Incongruous and practicallyi incompatible, might require the eompany — the 
pavement of Its right of way belng in fact out of repair — to replace the same 
with a pavement reasonably correspondlng with the street pavement adopted. 
In that case it will be noted that the eompany was originally requlred to use 
a partlcular pavement upon lis right of way and keep that sort of a pavement 
in repair, but it was held that such provision in the ordinance did not de- 
prlve the city of the right Subsequently to put down a différent and more ex- 
pensive pavement, It was there said tbat it was not Intended that the main- 
tenance Of a cobblestone pavement by the railway eompany should forever 
be the measure of the latter's service in return for the grant of the use of the 
streets. The language of Philadelphla v. Ridge Avenue Pass. Ry. Co., 143 Pa. 
444, 22 Atl. 695, Was approved to; the point that such a proposition could not 
be entertalned for à moment, aiid that It was never contempla ted that the 
railway eompany would continue to exlst and perform its corporate ifunctions 
in a cobblestone âge. It was called Into belng with a view to progress. 
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."Blliott, Roads and Streets (3d Ed.) § 087, has stated vyitli force, tbe. ap- 
plicable rule, citiug the lleading Case. See, also, lleading v. United Traction 
Co., 215 Pa. 250, 64 Atl. 446, 7 Ann. Cas. 380 and State v. Railroad Co., 52 lA. 
Ann. 1570, 2S South. 111. 

"The right to regulate streets and higliways and to control the improve- 
ment of. the same, being an exercise of the police power, netther a city coun- 
cil, a board of commissioners, or trustées of a township can barter such right 
away. This power the plaintiffs cannot refuse to exercise when public neces- 
sity or convenience demands that it shall be done, nor could they be allowed 
to excuse their failure to exercise such power upon the grounds that they had 
by contract deprived themselves of the right so to do. ijouisville City Ry. Co. 
V. City of LouisvlUe, 8 Bush (Ky.) 415, 420. In the last-named case it ap- 
pears that the railway company had placed between Its traclis a boulder pave- 
ment to correspond with that of the street, but it was said: 'The law reserves 
to the council the right to regulate the manner bf the construction and recon- 
struction of the street railways. The city govemment in the exercise of its 
législative powers must détermine as to the necessity for or the propriety of 
the improvement of the streets and also to the manner of such improvement. 
The contract with the railway does not impair its right to put down the 
NIc-holson pavement upon the streets through whlch the right of way bas 
been granted to that corporation.' 

'•In Andersen v. Fuller, 51 Fia. .380, 41 South. 684, 6 L. R. A. (N. S.) 1026, 
120 Am. St. Rep. 170, it was ruled that, while municipalities may by ordl- 
nance grant to individuals and corporations the privilège of occupying the 
streets and public ways for lawful purposes, such as railroad tracks, pôles, 
wires, gas, and water pipes, such rights are at ail times held in subordination 
to the superior rights of the public, and ail necessary and désirable police 
ordinances that are reasonable may be enacted and enforced to protect the 
publie health, safety, and convenience, notwithstanding the same may inter- 
fère with légal franchise rights. 

"In Village of Mechanicsville v. S. & M. St. Ry. Co., 35 Mise. Rep. 513, 71 
N. Y. Supp. 1102, affirmed 174 N. Y. 507, 66 N. E, 1117, two franchises had 
been granted to the défendant, eaeh of which provided that thé space between 
the rails and a space of at least 20 inches wide outside of the rails on both 
sides of the track should be paved with 'small stone' and the same should 
at ail times be kept in good condition. Subsequently the village requlred of 
the railway company a 6-ineh excavation flUed in with sand or gravel and 
covered with vitrlfied pavUig brick. The railway company refused to pave, 
and the village at its own expense did the work it had requlred of the com- 
pany. It was held entitled to recover of the railway company the expense of 
such paving, for the reason that the village had a right to exact what it deem- 
ed a paving suitable at the time it was ordered, and was not limited to re- 
quiring a pavement composed of 'small stone,' and that the contracts or fran- 
chises granted by the village trustées, persons having limited i)Owers, were 
not a défense, as the trustées could not give up the streets to private corpora- 
tions nor surrender the right of the public to bave the streets in a proper 
condition for use, such powers being held in trust for the public beneflt and 
incapable of abrogation or délégation to private parties. The reciulrement of 
the use of 'small stone,' it was said, was suited to the situation when the 
grant was made, but that it would be a dangerous conclusion to hold that 
the provision relating to the use of 'small stone' at the tlnie of the grant gave 
the railway company the right to pave the streets with such stone for ail fu- 
ture générations, whatever the emergency which excited other requireraents. 
See, also, Nellis, Street Railways, § 157 (2d Ed.) citlng the above case. 

"Elliott on Roads and Streets (3d Ed.) § 939, states the rule thus: 'The 
gênerai raie is well settled that no contract can be made which assumes to 
surrender or allenate a strictly governmental power which is requlred to con- 
tinue in existence for the welfare of the publie. This is especially tnie of the 
police power, for it is incapable of aliénation. It cannot be doubted that a 
Company which secures a right to use the streets of a municipal corporation 
takes it subject to the police power résident in the state as an inaliénable at- 
tribute of sovereignty.' 
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[4] "The aboyé nile must necessarily apply to public hlghways othêr than 
streetsl wlthln munlclpalitles. A grant of the right to own property and. 
transact business conféra no Iramunlty f rom any police control to whlch a 
citizen could be subjected, and a reasonable régulation of the enjoyment of 
the franchise Is not a dëhlal of the rlght nor an invasion of the franchise, or 
a deprlvatlon of property, or interférence wlth the business of the grantee. 
Nellls, Street Rallways, § 117; Cape May R. B. Co. v. Cape May, 59 N. J. 
Law, 393, 39S, 36 Atl. 679, 36 L. H, A. 656. The demand made by plaintiffs of 
the défendant as regards the pavlng of Its rlght of way -wlth brick to con- 
form to the remalnder of the road Is not unreasonable or shown to be so. 

[5] "There are no Insuperable obstacles preventlng the defendant's spécifie 
performance of Its çontract. Why should the plaintiffs, or any of them, at 
public expense, eonstruct the pavement whlch the défendant ought to con- 
struct, and then be requlred by an action at lavy, with its necessary attendant 
delay, to recover or seek to recover what the taxpayers should not hâve been 
requlred to pay? If thé défendant should in the meantlme become financially 
emibarrassed or insolvent, the burden of maintalnlng the Street between and 
On each slde of defendant's rails tvOuld fall in part or whoUy on the public as 
a burden for whlch it Is in no wlse responsible. The Improvement is to be 
made, it is true, not on thé defendant's own land, but nevertheless on its rlght 
of way, and its construction must cause some necessary inconvenlence. The 
défendant, having control of the opération of its road, can best schedule the 
running of its cars and fix the hours of labor for pavers^ The cOurt has Jurls- 
diction to grant spécifie performance of a çontract for construction where 
three thlngs concur: (1) Where the work to be done is deflned; (2) where 
plalntlff has a substantial interest in its exécution, whlch eannot adequately 
be compensated for by damages; and (3) where the défendant has, by the 
çontract obtained from plalntifC, possession. of the land on whlch the work Is 
to be done. 36 Cye. 583. Où the next succeeding page are givçn instances in 
whlch spécifie performance has been exacted of railroads. In the instant case 
the çontract is fair, complète, and certain, and the publie welfare demands 
its enforcement. The case falls wlthln the rule announeed lu City of Colum- 
bus V. C, C, C. & St. li. Ry. Oo., 2 Ohio Cir. Ct. R. (N. S.) 305, in whlch the 
authorltles are intelligently revlewed. Note, also. Village of Mllford v. C, 
M. & L. Traction Co., 4 Ohio Cir. Ct. R. (N. S.) 191, and City of Toledo v. L. 
S, & M. S. Ry. Co., 17 Ohio Cir. Ct. R. 265. 

"An order may be taken in accordance wlth the above. Attention of coun- 
sel is dlrected to the fact that the copy of the original agreement between the 
commlssloners and Leyda, attached to the pétition, is incorrect and does not 
conform to the certlfled copy of such agreement." 



LUMBERMBN'S TRUST CO. v. TITLB INS. & INV. CO. OF TACOMA et al. 

(Circuit Court of Appeals, Ninth Circuit. January 7, 1918.; 

No. 3013. 

1. MoNOPOUEs <g=>12(2) — What abk — ^Subjeots of Monopoxt. 

As the records are open to the inspection of ail, the abstract busi- 
ness is not susceptible of being monopolized in same sensé that dealing 
in a commercial product may be monopolized ; so a transaction where- 
by one of several competlng abstract companles acqulred the business 
of its competltors is not subject to attack. 

2. MONOPOLIES <S=>12(2)^-C0MBINATI0NS IN BESTRAINT OF TRADÏ^— What abe. 

Where one of three corporations dolng abstract business in a city 
acquired the business of one of its competltors and leased the plant of 
another, such çontract, though it tended to suppress previous ruinous 
compétition, was not open to attack utider Const. Wash. art. 12, § 22, 
declarlng that monopolies and trusts shall never be allowed, and no in- 

^=9Foi otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



LUMBERMEN's trust CO. V. TITLB INS. & INV. CO. 213 

corporated company shall directly or Indirectly combine or maUe any 
contract with any other incorporated couipany, through their stock- 
holders or trustées, or In any manner whatsoever, for the purpose of 
flxing the price or regulating the production of any produet or com- 
modity ; for, while one of the purposes of the contract and Its necessary 
efCect was to suppress compétition, it Is net subject to attack on that 
ground, the purchasing and leasing company acquiring the plants of its 
competltors wlthout any agreement In restralnt of trade. 

3. Monopolies <s=3l2(2) — What abe— Siibjects or Monopolt. 

In such case, where the corporation organized by the purchasing com- 
pany to acquire the assets of one of the competlng abstract companies 
found itself unable to meet Its obligations, owing to the weakness of 
tUe business, and at that time another competing company had already 
entered the fleld. a subséquent contract, whereby the terms of the pur- 
chase were modifled and the purchasing company and its stockholders 
guaranteed the payment of principal and interest, is not subject to at- 
tack as creatlng a monopoly. 

4. MoNOPOLiEa <S=»12(4) — Contracts — Covenants Not to Re-engage in 

Business, 

Covenant of a corporation, in disposing of its business to anofher, 
not to engage In the same business within a certain area and wlthln 
a reasonahle time, is not invalid as tending to create a monopoly. 

5. CONTRACTS ®=»lie(l) MONOPOIIKS — Validity. 

Before contracting parties can be absolved from their solemn obli- 
gations, on the ground that their contracts are invalid as creatlng a 
monopoly, it raust be shown that their agreements are manif estly in- 
jurious to thè publie, for public policy is as much coneerned in holding 
persons to their contracts as in prohibiting contracts in restraint of trade. 

6. GoBPoEATioNS <©=»484(3) — Contbacts of Guabanty — Vauditï. 

Const. Wash. art. 12, § 6, entitled "Limitations upon Issuance of 
Stock," and declaring that corporations shall not issue stock except to 
bona fide subscrlbers or their assigns, nor shall any corporation issue 
any bond or other obligation for the payment of money, except for 
money or property received or labor done, does not, its obvious pur- 
pose being to protect ereditors of corporations and prevent the issu- 
ance of worthless securities, preclude a corporation, which, through the 
ageney of another, it organized for the purpose of acquiring the busi- 
ness of a competitor, from guaranteeing the principal and interest of 
the indebtedness incurred by its subsidiary; it appearing that the stock 
of the nominal purchasing corporation was held by the shareholders of 
the principal company, and there being a valuable considération for the 
guaranty. 

7. Corporations <g=»484(3) — Stockholders— Guaeantt — Validity. 

Where a corporation organized another corporation to acquire the 
business of a competitor, and the stock of the nominal purchasing cor- 
poration was owned by the shareholders of the principal company, a con- 
tract by the shareholders of the principal company, guaranteeing the 
obligations of the subsidiary company on account of the purchase, is 
valid, notwithstandlng Const. Wash. art. 12, § 6, forbids a corpora- 
tion to issue a bond or any other obligation for the payment of money, 
except for the money or property received or labor done, for the pro- 
vision, if for the beneflt of stockholders of a corporation, might by 
them be waived. 

8. Chattel Mortgages "®=>104 — Construction— Notes. 

While a note and chattel mortgage should be construed together, yet, 
as the provisions of the note govern in case of a conflict, the holder 
may, where there had been a long-continued default in payment of in- 
terest, exercise the option given in the note and déclare the whole of 

®=»For other cases see same toplc & KBY-NUMBER in aU Key-Numbered Dlgesta & Indexes 



214 248 FEDERAL REPORTEE 

the principal and interest due, regardless of the provisions of the 
mortgage as to defaùUs. 

9. ÀBATEMENT AND REVIVAL <g=>84^ANSWEE TO MeBITS— PREMATURE ACTION 

— Waiveb. 

The objection that a suit was prematurgly brought Is walved, where, 
without preseiiting the objection in any way to the court below, de- 
fendants answered to the merits. 

Appeal f rom the District Court of the United States for the South- 
ern District of Washington ; Edward E- Cushman, Judge. 

Bill by the Lumbermen's Trust Company, as trustée, against the 
Title Insurance & Investment Company of Tacoma, a corporation, and 
others. From a decree dismissing the bill, complainant appeals. Re- 
versed and remanded, with directions. 

In the year 1909 tlierewere three incorporated companles engaged In the 
business of furnishlng abstracts of tltle at Taepma, Wash.: The Common- 
wealth Tit^ , Trust Company, herelnafter called the Conimonwealth Com- 
pany, owned' and cùntrolled by the Foggs and Gove; the Tltle Insuraniie & 
Investment Company, of Washington, herelnafter called the Washington Com- 
pany, owrted; and controUed by Wllloughby and Smith ; and the Wllson Tl- 
tle & Abstract. Company, herelnafter called the Wllson Company, owned and 
contrblled by Wllson. Thèse companles had carrled on business In compé- 
tition with each other for several years, and they owned and controUed the 
only abstract plants In Tacoma and Pierce county. In 1909 the compéti- 
tion between them was keen, and they were cutting priées. On December 
6, 1909, the Wllson Company executed and dellvered to Wllloughby, the actu- 
al manager of the Washington Company, and to Franklin Fogg, the manager 
of the OommonWealth Company, a lease for flve years of the plant of the 
Wllson Compapy, with an option to purchase the same within two years at 
an agreed prlce. The lease provided that the abstract plant should remain 
lu the exclusive possession of the Wllson Company, but should not be op- 
erated, and that the Wllson Company and Its officers should not, during the 
Ufe of the lease, be interested in any other abstract plant in Pierce coun- 
ty. On December 7, 1909, Wllloughby assigned his interest In the lease to 
Franklin Fogg. On the same day the Title Insurance & Investment Com- 
pany of Tacoma, herelnafter namedthe Tacoma Company, was organlzed, 
with a capital stock of $5,000, and It purchased from the Washington Com- 
pany the latter's abstract plant and business for the sum of $100,000, of 
which $10,000 was pald in cash, the remainder to be pàid in deferred pay- 
ments, with interest at 7 per cent., semiannually, to secure whlch notes of 
the Tacoma Company and a chattel mbrtgage of the property purchased, to- 
gether with a set of current files complêinentary thereto, the property of 
the Commonwealth Company, of an estlmated value of $25,C)00, were executed 
by the Tacoma Company to the Washington Company; the Commonwealth 
Company thereby contrlbuting thè current files to the securlty of the mort- 
gage. The mortgage provided that the plant should be operated as a golng 
concern, and kept up to date, and that erery endeavor should be made to 
bulld up Its business and' increasè' its good wiU, and the mortgagee was em- 
powered to name a Compétent person to be employed by the mortgagor to 
see that the plant was kept up to date and properly posted and Indexed. 
The original stock of the Tacorna Company was subsoribed to by Wllloughby 
and two others. and they, on December 30, 1909, turned over ail the stock 
to the stoékhblders of the Commonwealth Cotnpany, who divided it among 
themselves in proportion to their holdings in the latter Company. Wll- 
loughby had recelved from Fred and Franklin Fogg an agreement to save hlm 
harmless by reason of his subserlptlon. Theresult of thèse transactions was 
to place the' abstract business in Pierce county in the hands of the Common- 
wealth Company and the Tacoma Company, in both of which the stookhold- 
ers were substantlally the same. The mortgage and the notes were as- 

(g=»For other cases see same toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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slgned by the Washington Company to ttie Traders' Trust Company of Ore- 
gon, as trustée, a corapany of wliich Willoughby and Smith and wife were 
the sole stockholders. The Tacoma Company paid on the notes and the in- 
terest due to Juue 7, 1911, the total sum of .$29,100. 

In 1910 a iiew conpany, the Tacoma Title Company, entered into the ah- 
stract business in l'ierce county. In July, 1911, the Foggs complained of the 
gênerai dépression and falling ofl: of the abstract business, and the compéti- 
tion of the Tacoma Title Company, and the inability of the Tacoma Company 
to meet tlie payments, aud proposed an amalgamation of the companies, the 
mortgagee to take preferred stock in place of the mortgage and notes. After 
prolonged negotiations a new arrangement was made on December 2, 1911, 
of wliich the following is the sul)stance: The mortgage and the notes were 
surrendered. The Tacoma Company exeeuted a new séries of notes, ag- 
gregating $80,000, bcaring Interest at 5 per cent, payable semiannually, to 
secure the payment of whieh it was agreed that the abstract plant of the 
Washington Company sliould be boxed and delivered to a trustée in Portland, 
to remain in pledge until the indebtedness was satisfied, or a court should 
decree a foreclosure. For further security the Commonwealth Company 
agreed to guarantee the payment of the interest to and including December 
7, 1915, and the payment of principal and interest to and including the 
year 1921, and agreed to make and to deliver to the trustée the neeessary 
take-ofCs to keep the plant iip to date. To secure this undertaking the Com- 
monwealth Company made a mortgage of its real property in Tacoma in the 
sum of 115,000, and ail the stockholders of the Commonwealth Company rati- 
fled the undertaking, and guaranteed that their corporation had such powers, 
and that its agreements were for a valid considération, and were binding on 
the corporation. Following the exécution of thèse instruments, Willoughby 
and Smith, in considération of the agreements already made between the vari- 
ous corporations, coveuanted with the Tacoma Company that, as long as 
the agreements theretofore made were kept and pertormed, they would not, 
directly or indirectly, transact any abstract business or title Insurance busi- 
ness la Pierce county. 

In compliance with its guaranty agreement the Commonwealth Company 
paid the semiannual installments of interest up to and including June 7, 
1914, amounting in ail to $10,000. Owlng to the condition of the abstract 
business, which continued to décline after December 2, 1911, the Common- 
wealth Company found that it could not continue to fulfill its guaranty 
agreement without loss, and an unsuccessful effort was made to adjust 
matters between the parties. Thereafter the présent suit was brought by 
the Lumbermen's Trust Company, trustée, as assignée of the Traders' Trust 
Company, the original trustée, to enforce the agreement of December 2, 
1911, and to foreclose the mortgage. To that suit the Commonwealth Com- 
pany in its answer alleged that the agreements were void as creating a mo- 
nopoly in violation of the Constitution and laws of Washington, and against 
public policy. The Tacoma Company made a similar answer. The court be- 
low found upon the pleadings and the facts that the guaranty given by the 
Commonwealth C-ompany was invalld. as prohlbited by article 12, § 6, of the 
Constitution of Washington, which forbids corporations to "Issue any bond 
or other obligation for the payment of money, exoept for money or property 
received or labor done," and that it followed therefrom that the individual 
guaranty of the Foggs and Gove was alsô invalid; that the suit upon the 
mortgage was prematurely brought, and that the notes and the mortgage 
were void, for the reason that they were given for the purpose of creating 
a monopoly ; that the taint of the transaction wherein they were exeeuted 
attached to the sale and mortgage of 1909, and that ail subséquent agree- 
ments were in furtherauce of the original unlawful purpose. The blU was 
dismissed. 

Frank H. Kelley, of Tacoma, Wash., John H. Hall, of Portland, 
Or., and Robert M. Davis and Frank C. Neal, both of Tacoma, Wash., 
for appellant. 
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Charles O. Bâtes, Charles T. Peterson, and Edward Fogg, ail of 
Tacoma, Wash., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). 
[1] We turn first to the question whether the original sale of the 
Washington Company to the Tacoma Company and the contempora- 
neous lease of the Wilson Company created a monopoly in the vendee 
and the lessee within the prohibition of the Constitution of Washing- 
ton. The Commonwealth Company was the first corporation to en- 
gage in the abstract of title business in Pierce county. Eor a time it 
had a monopoly of that business, so far as such a business could be 
monopolized ; but, of course, the monopoly cannot be said to hâve 
been unlawful. On December 6, 1909, there were three corporations 
engaged in the business. One of them, the Commonwealth Company, 
by means of a new corporation which it organized for that purpose, 
bought out the Washington Company, and at the same time took a 
lease of the plant of the Wilson Company. When the Washington 
Company sold out, it sold out absolutely. It acquired no interest in 
the purchasing company, and it retained no interest in the property 
sold. The transaction did not diminish production, nor did it serve to 
increase priées. It was unattended, by any agreement of the selling 
company or its members not to enter into compétition. The f act that 
the Washington Company reserved the right to hâve a compétent per- 
son employed at the expense of the vendee to see that the plant which 
the vendor sold was continually kept up to date until the purchase 
price was paid was not a rétention by the vendor of an interest in the 
property sold. It was but a provision for the protection of the prop- 
erty, which was mortgaged as security for the deferred payments of 
the purchase price. Nor is évidence of a rétention of interest by the 
Washington Company or its stockholders in the property transferred 
to the Tacoma Company to be found in the f act that Willoughby be- 
came temporarily a stockholder of the Tacoma Company or the fact 
that he was temporarily one of the lessees of the Wilson Company. 
The whole transaction indicates but a purpose, in which Willoughby 
assisted, to transfer the property of the Washington Company to the 
Tacoma Company, and to lease to the latter company the property of 
the Wilson Company. In Cooke on Conibinations (2d Ed.) § 1 16, it is 
said : . 

"A monopoly exlsts where ail, or so nearly ail of an article of trade or 
commerce within a communlty pi; district, is brouglit within the hands of 
one man, or set of men, as to practically bring the handling or production 
of the commodity or thing within such single control, to the exclusion of com- 
pétition or free trafic therein." 

Assuming that the business ai furriishing abstracts of title may be- 
come the subject of a monopoly, it is obvions that it can never be a 
monopoly within. the meaning of the language of the text-writer just 
quoted. The combination so referred to is a combination whereby 
the whole of a marketable product is placed under single control. It 



LUMBERMEn's trust CO. V. TITLE INS. & INV. CO. 217 

is obviously impossible to place the production of abstracts of title un- 
der a single control. The records of title are open to the inspection of 
ail, and ail are free to enter into the business of furnishing abstracts. 
The business is not susceptible of monopoly in the sensé in which the 
"business of dealing in a commercial product may be monopolized. 
[2] Article 12, § 22, of the Constitution of Wa.shington provides: 

"MonopoUes and trusts shall never be allowed in this state, and no In- 
corporated eompany * * • In this state shall directly or Indlrectly com- 
bine or make any contract wlth any other incorporated eompany, forelgn 
or domestlc, through their stockholders, or the trustées, or assignées of such 
stockholders ♦ * * or in any niànner whatever, for the put-pose of fixlng 
the priée or limiting the production or regulating the transportatlon of any 
product or commodity. The I>egislature shall pass laws for the enforceraent 
of this section." 

The Législature has as yet passed no law for the en forcement of 
the section, and we hâve for our guidance only the constitutional pro- 
vision. There is nothing in its terms which renders illégal the trans- 
actions in question hère. The case does not corne within the spécifie 
provision, which forbids a corporation to combine or make any con- 
tract with any other corporation for the purpose of fixing priées or 
limiting production. Nor do the transactions create an illégal monop- 
oly or trust. The case bef ore us is simply one where three competing 
corporations bave remedied a situation in which each was facing loss 
and possible insolvency. One of them bought out one of its competi- 
tors, and took a lease of the plant of the other. The mère fact that 
one of the purposes of the purchasing eompany was to suppress com- 
pétition does not of itself render the transaction the création of a 
monopoly. There was no intention to wrong the gênerai public. The 
priées remained thereafter as they had been before the ruinons price 
cutting intervened. We find no principle of public policy or provision 
of the Washington law that requires that two or more persons or 
corporations engaged in the same business, whose compétition threat- 
ens ruin to ail, shall continue in that compétition until one or more is 
forced out of business, or that prohibits the ending of the destructive 
compétition by the voluntary act of the competing parties, by one 
purchasing and the others selling competing plants, thus securing econ- 
omy of administration, so long as the transactions are unaccompanied 
by circumstances to indicate that the contracts were entered into only 
as a device to enhance priées or to secure control of the market. In 
Cincinnati Packet Co. v. Bay, 200 U. S. 179, 184, 26 Sup. Ct. 208, 209 
(50 L. Ed. 428), Mr. Justice Holmes said: 

"A contract Is not to be assumed to contemplate unlawful results unless 
a fair construction requires it upon the established facts." 

In Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723, 
46 L. R. A. 255, 78 Am. St. Rep. 612, the court said : 

"A person engaged in any manufacture or trade, having the right to acquire 
and possess property and to do with it what he chooses, may lawfuUy buy the 
business of any of lîis competltors. His flrst purchase would at once diminish 
compétition. If he contlnued to purchase, each sueceeding transaction would 
remove another competitor. If his capital was large enough to enable him 
to buy the business of ail competltors, the last purchase would completely 
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exelude compétition, at least for a time. But in tlie absence of législative 
restrictions (if such could be imposed) Aipon the acquisition of such praperty 
and its use when so açquired courts could impose no limitation. They would 
be obllged to enforce such contracts, notwithstanding thè effect was to di- 
minish, or even to excludé, compétition." 

In Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419, 60 
Ara. Rçp. 464, the court said: 

"We are not aware of any rule of law which makes the motive of tlie cov- 
enantee the test of the valldity ot such a contract. On the contrary, we 
suppose a party may legally purchase the trade and business of another for 
the very purpose of preventing cojnpetltion, and the validity of the con- 
tract, If supported by a considération, wlll dépend upon its reasonableness 
as between the parties." 

In C, C, C. & I. R. Co. V. Closser, 126 Ind. 348, 26 N. E. 159, 9 L. 
R. A. 754, 22 Am. St. Rep. 593, the court said : 

"We are not reqùired to decld«, nor do we décide, ihat comblnatlons fair 
to the puhlic, untalnted by any slnlater design, and: formed solely to pre- 
vent the destruction of business by unregulated compétition, may not be 
valid." 

The statute of Missouri prohibited any corporation f rom creating 
or entering into any pool, trust, agreement, combination, confédéra- 
tion, or understanding with any other corporation, partnership, indi- 
vidual, or any other person or association of persoris to regulate or 
fix prices, or maintain priées when so regulated and fixed. In State 
V. International Harvester Co., 237 Mo. 369, 141 S. W. 672, the court 
said : 

"A corporation formed for the purpose of actually acquiring thé absolute 
and complète tltle to properties and plants formerly in compétition, and of 
operatlng the same under a new management and control so as to secure 
greater effleiency and more economical administration, is not withln the stat- 
utory prohibition merely because of the ineidental endlrig of compétition 
arising from such organizatlon. Any other rule would prohlbit competing 
individuals from forming partnerships, and corporations from purchaslng 
the property of others or from consolldatlng with another." 

So in State v. Continental Tobacco Co., 177 Mo. 1, 75 S. W. 7yj, 
the court held that the purchase by one corporation of the plants of 
another, if donc in good faith, in the legitimate conduct and manage- 
ment of its business, is the exercise of a légal right. In Camors- 
McConnell Co. v. McConiiell (C. C.) 140 Fed. 412, the court said : 

"The sale and transfer by a person of his property and good wlll to an- 
other cannot be repudiated on the ground that the purchaser açquired the 
property for the purpose of obtaining a monopoly of the business, and In 
jruriuiance of an illégal comMnatlon In restraint of trade." 

In United States v. Reading Co. (C. C.) 183 Fed. 427, it was held 
that the mère extent of acquisition of business or property achieved 
by fair and lawful means cannot be the criterion of monopoly within 
the meahing of the Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 
209) ; but, in addition to acquisition and acquirement, there must be 
an intention, by unlawful means, to exelude others from the same 
traffic or business, or from acquiring by the same means property and 
material things. In United States v. Great Lakes Towing Co. (D. C.) 
208 Fed. IZi, it was held that the sale of a business and the sur- 
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render of the good will pertaining thereto, and an agreement there- 
under, within reasonable limitations as to time and territory, not to 
enter into compétition with the purchaser, when made as part of the 
sale of the business, and not as a device to control of monopolize 
Interstate commerce, is not within the fédéral Anti-Trust Act. Davis 
V. A. Booth & Co., 113 Fed. 31, 65 C. C. A. 269, was a case in which 
a corporation engaged in the business of buying and selling fish sold 
eut its assets and good will to another corporation, and the seller no 
longer retained any interest in the property, so that the sale was not 
a mère combination of owners and properties under one management. 
It was held that the sale was not in violation of the Sherman Anti- 
Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209). Said the court : 

"There Is a clear distinction, whlçh seems to lie lost sight of in the argu- 
ment hère, between the aggregation of properties by purcha.se when the 
seller no longer retalns an interest In the property, and a combination of 
owners and properties under one management, where each owner's interest 
is continued in the combination." 

In Munter v. Eastman Kodak Co., 28 Cal. App. 660, 153 Pac. 737, 
construing statutes of California which prohibited combinations to 
create or carry out restrictions in trade or commerce, or to limit or 
reduce the production, or increase the price of merchandise, or of any 
commodity, or to prevent compétition in manuf acturing, making, trans- 
portation, or sale of manufactured products or any commodity, the 
court said : 

"There is no violation of the statute in the mère act of a person pur- 
chaslng or otherwlse .securing control of a number of différent concerns 
engaged in the business of manufacturlng and selling the same article or 
commodity," 

In Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 487, 28 Atl. 973, 974 
(23 L. R. A, 639, 49 Am. St. Rep. 784), the court said : 

"Monopolles are liable to be oppressive, and heuce are deemed to be hos- 
tile to the publie good. ïhe combinations for mutual advantage which do 
not ainount to a nionopoly, luit leave the fleld of compétition open to others, 
are nelther within the reason nor the opération of the rule." 

[3] There is nothing in the transactions of December 2, 1911, which 
imports illegality into the contracta, or créâtes an illégal monopoly if 
none had existed before. The Tacoma Company found itself unable 
to meet its obligations. An adjustment was had whereby its notes 
and mortgages were surrendered and canceled, and new notes and a 
mortgage on more favorable terms were executed. For further se- 
curity the Commonwealth Company, which was in fact the Tacoma 
Company, guaranteed the payment of principal and interest to a cer- 
tain date. This was done by the authority of a resolution of the di- 
rectors of the Commonwealth Company and with the assent of ail 
its stockholders. In addition thereto the stockholders gave their 
Personal guaranty. At this time a competing company was in the 
field, doing from 10 to 20 per cent, of the business, and that company 
in 1914, at the expiration of the Wilson lease, became the lessee of 
the Wilson plant, and thereafter operated it, and did about 40 per 
cent, of the abstract of title business in Pierce county. 
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[4] Nor does the fact that a corporation, in selling ont its business 
to another, covenants not to engage in the same business within a cer- 
tain area and within a reasonable time, tend in any way to create a 
monopoly. In Camors-McConnell Co. v. McConneil, supra, the court 
said: 

"In the sale of a going business * * ♦ with the good will attachée!, 
where, as andllary and Incident thereto, the seller entei's into u covenant 
wlth the buyer that he would not coinpete wlth him in any way as to di- 
minish the value of the property or business sold, although such covenant 
may be in partial restraint of trade, it should t)e upheld and enforced." 

To the same effect are Davis v. A. Booth & Co., supra, United States 
V. Great Lakes Towing Co. (D. C.) 208 Fed. 711, and United States 
V. Addyston Pipe & Steel Co., 85 Fed. 271, 29 C. C. A. 141, 46 L. R. 
A. 122. 

[5] The attack upon the legality of thèse contracts cornes, not from 
the public, or from any one who claims to hâve been injured thereby, 
but from parties who deliberately entered into them. Beforé such 
contracting parties can be absolved from their solemn obligations, it 
must be shown that their agreements are clearly and manifestly in- 
jurious to the interest of the public. "It has been clearly recognized 
in récent times that public policy is at least as much concerned in 
holding persons to their contracts as in prohibiting contracts in re- 
straint of trade." Joyce on Monopolies, § 94. In Printing and N. 
R. Co. v. Sampson, L. R. 19 Eq., 462, 465, it was said: 

"It must not be forgotten that you are not to extend arbitrarily those 
raies which say that a given coutract Is void as being against public policy, be- 
eause, if there i.s one thing which more than another public policy requires, It 
is that men of full âge and compétent understanding shall hâve the utmost 
liberty of contracting, and that their contracts when entered into freely and 
voluntarily shall be held sacred and shall be enforced by courts of justice." 

[6] It is contended that the obligation of the Commonwealth Com- 
pany of December 2, 1911, and consequently the guaranty of its stock- 
holders, are void, as forbidden by section 6, article 12, of the Con- 
stitution of the State. That section is as follows: 

^'Limitations upon Issuance of Stock. — Corporations shall not issue stock 
except to bona flde subscribers therefor, or their assignées, nor shall any 
corporation issue any bond or other obligation for the payment of money, 
except for money or property received or labor done." 

The argument is that the guaranty of the Commonwealth Company 
and its stockholders created an obligation for the payment of money, 
and that, not having been given in considération of money or prop- 
erty received or labor done, it is within the prohibition of the Consti- 
tution, and is void. The caption of the section, "Limitations upon Is- 
suance of Stock," and the language of the section lead to the conclu- 
sion that the phrase "other obligation for the payment of money," 
therein prohibited, was intended to be of the same nature as "bonds," 
under the rule. of ejusdem generis. Similar provisions are found in 
the Constitutions of many of the states. In Memphis, etc., Rd. v. Dow, 
120 U. S. 287, 7 Sup. Ct. 482, 30 L. Ed. 595, the court had under 
considération the Constitution of Arkansas which prohibited the issu- 
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ance of stock or bonds except for money or property actually received 
or labor done^ and the court said that the prohibition — 

"was intended to protect stockholders against spoliation, and to guard the 
public against securlties that were absolutely worthless. One of the mis- 
chiefs sought to be remedied Is the flooding of the market with stock and 
bonds that do not represent anything whatever of substantlal value." 

The guaranty hère in question was executed for property actually 
received. The Commonwealth Company was in fact the purchasing 
Company. It organized the Tacoma Company for the purpose of re- 
ceiving title to the purchased property, but the stock in the latter Com- 
pany was held by the stockholders of the Commonwealth Company 
in the same proportions as their stock was held in that company. In 
that manner the Commonwealth Company acquired the purchased 
property, and we see no reason in law or equity why its undertaking 
to pay for the same should not be enf orced. To guarantee the payment 
of its own indebtedness was not to "issue" bonds or other obligations 
for the payment of money. No bonds or other obligations were thereby 
issued or placed in circulation. The guaranty was not an instrument 
that passed by delivery and indorsement. As a considération for the 
guaranty there was not only an existing indebtedness, but there was 
a présent moving considération in the refunding of the indebtedness 
on more favorable terms, and the release of a burden that had been 
imposed upon the guarantor. 

[7] But if the constitutional prohibition of Washington was not 
«ntended for the purpose indicated in Memphis, etc., Rd. v. Dow, it 
could only hâve been intended for the protection of stockholders and 
creditors of corporations. There is no question hère of the right of 
creditors. So far as it appears, the plaintiiï is the only creditor. There 
can be no doubt that the stockholders could waive their right to the 
constitutional protection, there being involved no question of détri- 
ment to the community, and this they did by ratifying the undertaking 
of the corporation and giving their individual guaranties. In Cooley's 
Constitutional Limitations (5th Ed.) p. 216, it is said : 

"Where a constitutional provision is deslgned for the protection solely of 
the property rights of the citizen, it is compétent for him to waive the pro- 
tection, and to consent to such action as vcould be Invalld if taken against hls 
■w-lU." 

In Pierce v. Somerset Railway, 171 U. S. 641, 648, 19 Sup. Ct. 64, 
43 L. Ed. 316, the court said: 

"A person may by his acts or omission to act waive a right whleh he 
mlght otherwise bave under the Constitution of the United States as well 
as under a statute." 

[8] The question is presented whether or not the suit was pre- 
maturely brought. The mortgage of the Tacoma Company provides: 

"Time shall be and is of the essence of thls agreement, and in the event 
of the fallure of the flrst party to pay any of the said notes at the tlme 
specifled in said notes, or to pay any taxes whleli the flrst party agrées to 
pay, and after the continu ance of such default for the perlod of one (1) 
year, then the whole of said notes shall, at the option of the second party, 
forthwith and without notice, mature, and the second party shall be en- 
titled forthwith to foreclose said pledge: • • • Provided, that nothing 
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In thls paragraph or in this agreement shall be construed to prevent the 
second party at its option from suing upon any unpaid installment of prin- 
cipal and interest without waitlng for tlie expiration of one (1) year from 
the date of default, provided ninety (90) days notice of such default shall 
hâve flrst been given in writing to tîie flrst party or its assigns." 

The notes contam the provision: 

"Interest to be paid semiannually at Tacoma, and, If not so paid, the whole 
suni of principal and interest to become immediately due and collectible, at 
the option of the holder of thls note." 

We thitik that the cause of action had matured when, on February 
8, 1916, the suit was begun. There was lio default in the payaient of 
principal until December 7, 1915, but interest had been in default since 
December, 1914, and due notice had been immediately given of the 
default. It is plain from the terras lOf the notes that default in pay- 
ment of any installment of interest rendered the whole of the notes, 
principal and interest, due and payable at the option of the holder. In 
27 Cyc. 1135, it is said: 

"Where a mortgage Is given to secure the payraent of a note or bond, 
the two instruments being made. at the same time, they are to be read and 
construed together as parts of the same transaction, and hence the ternis 
of the one may explain or modify the other, and a stipulation or condition 
Inserted in the one Is an effective part of the cbntract of the parties, al- 
though not found in the other, provided there is no necessary InédnSist- 
ency. But in respect to the terms of the debt or interest, or the time ot 
its payment, if the note and mortgage contain confllctlng provisions, ,the 
note wiU govern as being the principal obligation." 

Cases so holding are Kansas Loan & Trust Co. v. Thayer, 9 Kan. 
App. 888, 58 Pac. 238; ISlew England Mortgage Security Co. v. Case- 
bier, 3 Kan. App. 741, 45 Pac. 452; Fletcher v. Daugherty, 13 Neb. 
224, 13 N. W. 207 ; Rothschild v. Rio Grande W. Ry. Co., 84 Hun, 
103, 32 N. Y. S'iipp. 37; Bastin v. Schaffer, 15 Okl. 607, 85 Pac. 349. 
In Lovell v. Musselman, 81 Wash. 477, 142 Pac. 1143, the court said: 

"The law is that, if a note and mortgage contain confllctlng provisions, 
the note wlU govern as being the prinéipal obligation." ' 

[9] Again, the objection that the suit was prematurely brought was 
one that could be waived by the défendants, and we are of the opin- 
ion that it was waived when, without presenting the objection in any 
way to the court below, they answered to the merits, denying certain 
allégations of the complaint, alleging the illegality of the contraets, and 
resting their case upon those défense^. In 1 C. J. 1152, § 399, it is 
said : 

"It is ordinarily held that. If défendant vrithout objection appears and 
pleads to the merits of the action, he cannot thereafter object that it was 
prematurely commenced." 

See Kansas City So. Ry. Co. v. Gréer, 90 Ark. 531, 119 S. W. 1121 ; 
Anthony v. Smithson, 70 Kan. 132, 78 Pac. 454; Ross v. Chambliss,' 
5 La. Ann. 158; Googins v. Gilmore, 47 Me. 9, 74 Am. Dec. 472; 
Harris v. North American Ins. Co., 190 Mass. 361, 77 N. E. 493, 4 L. 
R. A. (N. S.) 1137; McClung v. McPherson, 47 Or. 73, 81 Pac. 567, 
82 Pac. 13 ; Welch v. Miller, 210 Pa. 204, 59 Atl. 1065. 
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The decree îs reversed, and the cause is remanded to the court be- 
low, with instructions to enter a decree in accordance with the fore- 
going opinion. 



In re R. B. TAYLOR CORP. 

In re PRENTICE. 

(Circuit Court of Appeals, Spcond Circuit. December 19, 1917.) 

No. 79. 

Chattel Mortgages i©=»194 — Validity — Subterfuge. 

Lien Law (Consol. Laws N. Y. c. 33) § 230, déclares that every chattel 
mortgage, net accompanled by immédiate dellvery and foUowed by an 
actual and contlnued change of possession, is void as agalnst credltors of 
the mortgagor and as against subséquent purchasers and mortgagees 
tn good falth, unless the mortgage is filed. Some months before ad.iudl- 
cation thè banl^rupt corporation desired to purchase motor cars froni 
claimant, whlch refused to sell on crédit, and, as the bankrupt was about 
to sell some of ils preferred stock under an agreement that no addi- 
tional liens should be plaeed on its property, It was arrangea that a 
third person should talie title to the cars, give a chattel mortgage there- 
on, and to secure payment hls notes would be indorsed by the bankrupt. 
The mortgage was duly filed, and the Individual purchaser executed a 
bill of sale of the cars to the bankrupt. Held that, as the mortgage was 
filed and became notice of record, and as no fraud was practiced on the 
purchaser of the bankrupt's preferred stock by reason of the transac- 
tion, the covenant net to place addltlonal liens on the banlirupt's property 
not applying to subsequently acquired property, and the transaction in- 
creasing the banl^rupt's assets by its equity in the motor cars, the chattel 
mortgage is not subject to attack on the ground that it was in fraud of 
the Lien Law. 

Rogers, Circuit Judge, dissenting. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy of the R. E. Taylor Corporation. 
The pétition of Ezra P. Prentice, as receiver of the bankrupt, to enjoin 
the Maxwell Motor Sales Corporation f rom making any claim upon the 
proceeds of a sale of certain motor cars being denied, the receiver pé- 
titions to revise. Order affirmed. 

Blau, Zalkin & Cohen, of New York City, for appellant. 
Joline, Larkin & Rathbone, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. In September, 1916, the R. E. Taylor Cor- 
poration was in negotiation with the Maxwell Motor Sales Corporation 
for the purchase of 20 automobiles. The Maxwell Company was not 
willing to sell on crédit, but required that a chattel mortgage be given 
it for the balance of the purchase money unpaid. The Taylor Com- 
pany was not wiUing to do this, because it was about to sell some of its 
preferred stock under an agreement that no additional liens should be 
plaeed upon its property. Therefore it was arranged that one Cowan 
should take title to the cars and give a chattel mortgage upon them to 

^:s>Foi other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the Maxwell Company to secure payment of his notes, indorsed by the 
Taylor Company.. This was done> and thereupon Cowan executed a 
bill of sale of the cars to the Taylor Company. The chattel mortgage 
was duly filed in accordance with the L,ien Law of the state of New 
York (Consol. Laws, c. 33), but does not appear in the record. 

Mardi 28, 1917, an involuntary pétition in bankruptcy was filed 
against the Taylor Company, and a receiver was appointed April 20th. 
The Maxwell Company, in accordance, as it is stated, with the terms of 
the mortgage, took possession of 10 of the cars for nonpayment of 
notes, and 10 came into the possession of the receiver. May 3, 1917, 
Judge Mayer, upon the motion of the receiver, ordered the Maxwell 
Company to turnover the cars in its possession to him, and that he 
sell them free and clear and eut of the proceeds pay the lien of the 
'Maxwell Company. 

May 8th, the circumstances under which the chattêl mortgage was 
executed having corne to the knowledge of the receiver, hè filed a péti- 
tion praying that the Maxwell Company be enjoined from making any 
claim upon the proceeds of sale, because the chattel mortgage was void 
as against him, representing the creditors of the Taylor Company ; it 
having been made in f raud of the Lien Law. June 8th Judge Augustus 
N. Hand entered an order denying the pétition, and thereupon the re- 
ceiver filed this pétition to revise. 

Section 230, art. 10, of the Lien Law, reads: 

"Every mortgage or conveyancé Intended to operate as a mortgage of 
goods and chattels or of any canal boat, steam tug, scow or other eraft, or 
the appurtenances thereto, navigating the canals of the state, whlch Is not 
accompanled by an immédiate delivery, and followed by an aetual and coii- 
tlnued change of possession of the things mortgaged, ïs absolutely void as 
against the cretiitors of the mortgagor, and as against subséquent purehas- 
ers and mortgagees in good falth, unless the mortgage, or a true copy thereof, 
is flled as directed in this article." 

We see nothing to indicate that a fraud was practiced by any of the 
parties either upon the Lien Law or upon any one. The Maxwell Com- 
pany was certainly entitled to insist upon a mortgage from the pùrchas- 
er, and it sold to Cowan in order to get a mortgage. That was what 
the parties intended to do, and Cowan must be regarded as being the 
purchaser. As the mortgage was duly filed, knowledge of it was im- 
puted to Cowan's creditors, and of course to the Maxwell Company, 
which had aetual notice of it. If the purchasers of Taylor S: Go.'s pre- 
ferred stock hâve any right to complain, it is clear no fraud was prac- 
ticed upon them, because the Taylor Company's covenant not to put any 
additional liens on its property would not apply to subsequently acquir- 
ed property. In it the preferred stockholders would get the benefit of 
everything the Taylor Company had, viz. the equity over the mortgage. 

The order is affirmed. 

ROGERS, Circuit Judge (dissenting). I am unable to concur, while 
conceding that on the facts the question is a close one. The question 
involved, as it seems to me, is whether one who in effect has attempted 
to defeat the purpose of the chattel mortgage act may nevertheless 
claim the benefit of the mortgage. The facts lie within a narrow corn- 
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pass. The R. E. Taylor Corporation, the bankrupt herein, wished to 
buy 20 Maxwell Motor Company touring cars. The manager of the 
Maxwell Motor Sales Corporation testified that the cars were purchas- 
ed from him by the Taylor Corporation and for the Taylor Corpora- 
tion, but that they were purchased in the name of Julius B. Cowan, 
vice président of the Taylor Corporation. The Maxwell Corporation 
received a check for $1,058.50, which, as he remembered it, was made 
by the Taylor Corporation to Cowan and indorsed by him to the Max- 
well Corporation. Cowan signed the notes which were given for the 
balance of the purchase price, and the notes were indorsed by the Tay- 
lor Corporation. At the same time Cowan instructed the salesman that 
the bills for the cars purchased were to be sent to the Taylor Corpora- 
tion and they were so sent. The invoices show title in the Taylor Cor- 
poration. The cars were delivered by the Maxwell Corporation at the 
warehouse of the Taylor Corporation. The payment of the notes was 
secured by a mortgage on the cars given by Cowan. The following ex- 
cerpt from the testimony of the manager of the Maxwell Corporation 
is illuminating: 

"Q. Who purchased those cars from you? A. The R. E. Taylor Corporation. 
Q. In whose naine were they purchased? A. Mr. Cowan' s. Q. You knew it 
was purchased by Mr. Cowan for the R. E. Taylor Corporation? A. Yes." 

It was said in Re Cannon (D. C.) 121 Fed. 582, 584, that: 

"The niischief which the recordlng laws are intended to prevent is the 
obtalning of crédit by reason of the ostensible ownership of property which 
in reality is covered by a secret lien, and the great object of ail such laws 
is to give notice — notice to ail purchasers and notice to creditors wlio give 
crédit on the faith of property." 

That is undoubtedly the purpose of the chattel mortgage law. And 
such a transaction as the record in this case discloses cannot be upheld 
by the courts, in my opinion, without disregarding the intent of the 
statute, and without ignoring the object which the Législature intended 
to accomplish by its enactment. The sale to Cowan was a mère prê- 
teuse and sham, and the efïect of what was donc was to give the Tay- 
lor Corporation a crédit on the faith of property subject to a lien which 
its creditors could not discover. It is not necessary to inquire whether 
any creditors were actually deceived or prejudiced by what was done. 
They might bave been, and that is sufficient. 

The Circuit Court of Appeals for the Fifth Circuit in Re Duggan, 
183 Fed. 405, 106 C. C. A. 51, held that a chattel mortgage, withheld 
from record for several months by the mortgagee under a tacit agree- 
ment to do so because of the effect which the record would hâve on the 
mortgagor's crédit, is f raudulent and void, both as to prior and subsé- 
quent creditors. In this case, as in that, the effect of what was done 
was to give a fictitious crédit to the Taylor Corporation. The testimo- 
ny is that that company was about to sell certain of its preferred stock, 
and that one of the conditions of that preferred stock was that no other 
or additional liens should be placed upon the property of the corpora- 
tion. The attorney for the Maxwell Company testified that he argued 
for several days with the attorney for the bankrupt that a chattel mort- 
gage on the cars about to be purchased was not placing a lien on the 
248 F.— 15 
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property, but merely the acquisition of an equity of the purchaser. He 
adds that he was not able to convince him, and that he then finally con- 
sented that the property should be taken in the name of Cowan. That 
Cowan was a mère durnmy in the deal is évident. And it is also clear 
that the Maxwell Company knew that the real purchaser was the Tay- 
lor Corporation. That what was done did not wrong the preferred 
stockholders îs not conclusive. The material fact is that the effect of 
what was dpne was to give the Taylor Corporation fictitious crédit. 

The conclusion I hâve reached is that a vendor of personal property, 
who consents to take a mortgage on the property in the name of one he 
knows is a dummy, and who never has or was intended to hâve pos- 
session of the property, and who has no interest therein, cannot enforce 
it as against the creditors of the real bénéficiai owner. It is not neces- 
sary to the validity of a chattel mortgage that the mortgagor hâve an 
absolute title to the property mortgaged, but he must hâve some inter- 
est therein. A mortgage in which the mortgagor has no interest is void. 
Learned v, Brown, 94 Fed. 876, 36 C. C. A. 524; Jewell v. Simpson, 38 
Kan. 362, 16 Pac. 450. At the best ail that can possibly be said for 
Cowan's interest is that he took as trustée for the Taylor Corporation, 
which furnished suchmoney as was paid over and agreed to pay the 
balance. The mortgagee acquired only the interest of the mortgagor. 
Bourland v. McKnight, 19 Ark. 427, 96 S'. W. 179, 4 L. R. A. (N. S.) 
698; Rainey v. Nance, 54 111. 29; Dillon v, Mizell Live Stock Co., 66 
Fia. 425, (}i South. 824. A man cannot grant or charge that which he 
hath not. Titusville Iron Co. v. New York, 207 N. Y. 203, 209, 100 N. 
E. 806. If Cowan is to be regarded as a trustée for the Taylor Corpo- 
ration, and the Maxwell Corporation took with full knowledge of that 
fact a mortgage which did not disclose the cestui's interest, it would be 
postponed to the rights of the creditors of the cestui who had no no- 
tice, and therefore of the trustée in bankruptcy ; the intent of the Lien 
I,aw being thalt no chattel mortgage shall be good as against the cred- 
itors of the owner who are without either constructive or actual notice 
thereof. The rights of the creditors of the cestui are superior to those 
of the mortgagee under such circumstances. 



SIEGELSCHIFFER V. PENN MUT. LIFE INS. CO. et al. 
(Circuit Court of Appeala, Second Circuit. December 19, 1917.) 

L Appeal and Ebrob <S=5401— "Weit of Eebob"— Nature of Wbit. 

A writ of error is the writ of the appellate court, addressed to the 
judge of the trial court, dlreéting hlm to send the record and proceedlngs 
in the case to the appellate court, and such writ is not brought, In tlie 
légal meaning of the térm, until it is flled In the court which rendered 
the Judgment. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Writ of Error.] 

2. Time ®=39(1) — Compittation— Rtjle. 

Ordinarily the tlme withln which an act is to, be done is to be coniputed 
by èxcluding the flrst day and induding the last. 

^ïsFoi other cases see same toplc & KBY-NUMBBK in ail Key-Numbered Digests & Indexer 
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3. Time <S=10(9) — Wbit of Eebob— Perfection— Time op. 

Act Gong. March 3, 1891, e. 517, § 11, 26 Stat. 829 (Comp. St. 1916, § 
1647), déclares that no appeal or wrlt of error by wMch any order, judg- 
ment, or decree may be revlewed in tbe Circuit Court of Appeals shall be 
taken or sued out, except within six months after entry of the judgmeut, 
order, or decree to be revlewed. The last day of the six-months perlod 
allowed for suing out a writ of error fell ôiï Sunday. Plaintifif in error, 
Sunday being "dies non juridicus," sued out a wrlt of error on the foUow- 
Ing Monday, contending that it was within time. Held that, des^fite the 
ordinary rule that, when the last day of a period falls on Sunday, the act 
can be lawfuUy done on the foUowing ilonday, the writ of error must be 
quashed, not being brought within tliue, for the Circuit Court of Appeals 
has no authority to extend or restrict the period, and furthermore such 
détermination Is in accordance with the practice in the state of New 
York, where sat the fédéral court rendering the judgment sought to be 
revlewed. 

4. CouBTS <@=>356 — Pkactice— FEDERAL Courts. 

As Act Gong. March 3, 1891, § 11, provlding that appeals to and writs 
of error from the Circuit Court of Appeals must be taken or sued out 
within six months after entry of judgment, order, or appeal sought to be 
revlewed, should recelve the same conb'truction in each circuit, U. S. 
Comp. St. 1916, § 1537, deelaring that tlie practice in civil cases in the 
District Court shall conform as uear as may be to the practice exlsting 
at the time in llke causes in the courts of record in the state within which 
such District Courts are held, has no applica.tlon, and the state practice 
with respect to computatlon of time should not be deferred to, so as to 
change the raies as to computatlon of time for appeallng or suing a writ 
of error in the varions circuits. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action between Hyman X. Siegeîschiffef and the Penn Mutual Life 
Insurance Company and another. There was a judgment for the lat- 
ter, and the former brings error. On motion for dismissal. Motion 
granted, and writ of error quashed. 

A motion was made to dismiss the writ of error on the ground, 
among others, that it was not taken within six months after the entry 
of the judgments sought to be reviewed. The judgments in the court 
below were entered on January 8, 1917. Thé writ of error was taken 
out on July 9, 1917. The six-months period expired on July 8, 1917, 
which fell on Sunday. The question is whether the writ taken out 
on the following Monday was in time. 

Bergoffen & Michaels, of New York City, for plaintifï in error. 
Winthrop & Stimson, of New York City, for défendants in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. The question presented involves the con- 
struction to be placed upon that part of Act Cong. March 3, 1891, c. 
517, § 11, which fixes the time within which appeals and writs of er- 
ror may be taken or sued out, and which reâds as f ollows : 

"No appeal or wrlt of error by which any order, judgment, or decree may 
be reviewed In the Circuit Court of Appeals under the provisions of this act 
shall be taken or sued out except within six months after the .entry of the 

^SaFor otbeT cases see eame toplc & KEiT-NUMBEIR in ail Key-Numbered Dlgests & Indexes 
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order, judgment, or decree sought to be reviewed." U. S. Complled Statutes 
Ann. 1916, vol. 3, p. 3266, § 1047. 

[1] The writ of error is the writ of the appellate court addressed 
to the judge of the trial court directing him to send the record and 
proceedings in the case to the appellate court. In Brooks v. Norris 
(1850) 11 How. 204, 13 L. Ed. 665, it was decided, Chief Justice Taney 
speaking for the court, that: 

"The writ of error Is not brought, In the légal meaning of the term, until 
it is flled in the court whlch rendered the judgment. , It is the fillng of the 
writ that removes the record from the inferior to the appellate court, and the 
period of limitation prescribed by the act of Congre.ss mûst be calculated ac- 
cordingly. The day on whlch the writ may hâve been issued by the clerk or 
the day on whlch it is tested are not material in deciding the question." 

This case is clted with approval in Mussina v. Cavazos, 6 Wall. 355, 
18 L,. Ed. 810, and in Scarborough v. Pargoud, 108 U. S. 567, 2 Sup. 
Ct. 877, 27 L. Ed. 824. 

[2, 3] It is conceded that courts hâve no power to enlarge the stat- 
utory time to sue out a writ of error. It is also true that they hâve 
no power to shorten the statutory time. When the last day of the six- 
months statutory period falls on Sunday, does the period expire on 
Saturday or on die following Monday? It is agreed, of course, that the 
writ cannot be sued out on Sunday, which is dies non juridicus. The 
plaintiff in error insists that the writ was sued out in time, and he 
relies on the principle applied in Street v. U. S., 133 U. S. 299, 10 
Sup. Ct. 309, 33 L. Ed. 631. In that case the statute authorized the 
Président to fill vacancies in the army then existing or which might 
occur prior to the Ist day of January then next. The Ist day of Jan- 
uary fell on Sunday, and the Suprême; Court held that in the exercise 
of the power thus conferred an order made on the 2d day of Jan- 
uary was valid. The opinion, written for the court by Mr. Justice 
Brewer, stated that : 

"A power that may be exercised up to and Includlng a given day of the 
month may generally, when that day happens to be Sunday, be exercised on 
the succeeding day." . _ , 

It is urged upon us that Congress, in enacting the law of March 3, 
1891, and fixing a six-months limitation for appeals, presumably knew 
of the rule of statutory construction applied in the above case, and 
intended that the statute should be interpreted accordingly. 

The early common-law rule adopted in England and in some early 
décisions in the United States was that, in the absence of anything 
indicating a différent intention, a month in law meant a lunar month, 
or 28 days. This rule was abolished by statute in England in 1850. In 
this country, in some of the states, statutes hâve been enacted defin- 
ing the nieaning of the^ term, and now the word "month" means a 
ealendar month, either because of a statute or by judicial décision. 
Guaranty Trust & Safe Deposit Company v. Green Cove Springs & 
Melrose R. Co., 139 U. S. 137, 11 Sup. Ct. 512, 35 h. Ed. 116. 

It is also, we take it, settled by the weight of authority that the time 
within which an act is to be donc is to be computed by excluding the 
first day and including the last. Sheets v. Selden, 2 Wall. 177, 17 
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Iv. Ed. 822; Eliot National Bank v. Gill (D. C.) 210 Fed. 933, 940. 
And when the last day f ails on Sunday it is the gênerai rule, made so 
by statute in many jurisdictions, that the act to be donc may be law- 
fully done on the day following. Monroe Cattle Co. v. Becker, 147 
U. S. 47, 55, 13 Sup. Ct. 217, 37 L. Ed. 72. 

In 38 Cyc. 330, it is said that, although the décisions are not entirely 
uniform, the above rule has also been held to apply to pleading, serv- 
ing process, putting in spécial bail, the service, publication, and opér- 
ation of notice, returning an exécution, suing out a writ of scire fa- 
cias to revive a judgment, preparing and serving a statement on mo- 
tion for a new trial, the filing of a bill of exceptions, transcript, brief , 
appeal bond, or undertaking, and the taking of other steps to perfect 
an appeal, redeeming lands from a tax or other judicial sale, as well as 
to the time within which a justice of the peace must render judgment 
after submission of the case. The rule has, however, been held not 
to apply in Computing the time limited by statute for the commence- 
ment of an action, the time for refiling a chattel mortgage, or filing and 
enforcing a mechanic's lien, or filing a motion to set aside a default; 
and where the day fixed for the payment of commercial paper falls on 
Sunday, the weight of authority is in favor of the view that the pre- 
ceding day is the day of maturity, at least where the paper is entitled 
to grâce. In 28 Am. & Eng. Encyc. of Law, p. 224, it is said that 
at common law : 

"When Sunday Is the last da.v for the performance of an act, it is usually 
excluded, and performance on Monday allowed. The contrary, however, has 
been held." 

And in 20 Encyc. PI. & Pr. p. 1204, it is said : 

"The authoritles also differ as to the proper practice where the period 
prescrlbed for dolng an act expires on Sunday, though the weight of authori- 
ty seems to be that the act may be done on the following day." 

The question now presented to the court has been passed upon by the 
Circuit Court of Appeals in the Eighth and Ninth Circuits. And in 
both circuits it has been held that, when the last day of the six months 
within which an appeal may be taken or writ of error sued out falls 
on Sunday, the appeal cannot be taken or writ sued out on the Monday 
following. The question was presented in the Eighth Circuit in John- 
son V. Meyers (1893) 54 Fed. 417, 4 C. C. A. 399. It then arose in 
the Ninth Circuit in Meyer v. Hot Springs Imp. Co. (1909) 169 Fed. 
628, 95 C. C. A. 156. 

The theory is that, when the period within which an act is to be 
done is less than seven days, there is reason to think that juridical days 
are intended, and that Sunday following within such time should he 
excluded, but that, where the time limited is such that one or more 
Sundays must fall within it, the court should not extend the time fixed 
by exciuding the last, the first, or any intermediate Sunday. There are 
Sundays in every month, and they are as much a part of the month 
as Saturdays, and there is no more reason for exciuding the last Sun- 
day than the intervening Sundays, and if the intervening Sundays were 
to be excluded we should extend thereby the time limited another 
month. 
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[4] Counsel for the plaintiff in error argued in this court that, no 
matter what may be the rule in any other circuit, we should conform 
to the rule adopted in the state of New York, as the action was com- 
menced in the Southern district of New York. He relies on section 
1537 of the United States Compiled Statutes (1916) Annotated, vol. 
3, p. 2912, which déclares that : 

"The practlce * * * tn civil cause?, * * * in the [Circuit] Dis- 
trict Courts, shall conform, as near as ma y be, to the practice * * • exlst- 
Ing at the tlme in like causes in the courts of record of the state withln 
which such [Circuit or] District Courts are held, any rule of court to the 
contrary notwithstantjing." 

It is clear to us that an act of Congress has the same meaning 
throughout the entire United States. It certainly cannot mean one 
thing in one circuit and a différent thing in another circuit. And 
section 1537 of the Compiled Statutes does not apply to the question 
this case raises. But, if it were to be assumed for the purposes of the 
argument that the law of New York is controlling, we should reach 
the same resuit. Counsel informé us that in the state of New York 
the last day of any time to appeal, if a Sunday, is excluded. He has 
not referred us to any cases which support his claim. We hâve, how- 
ever, examined the New York ctises, and they seem to be contrary to 
his opinion. 

The rule in New York in regard to Computing time prescribed by 
statute was stated by the Court of Appeals prior to the enactment 
of the Statutory Construction Law in Porter v. Pierce (1890) 
120 N. Y. 217, 24 N. E. 281, 7 L. R. A. 847, and the court 
held that under a statute allowing a créditer to redeem within 15 
months after a sheriff's sale, and providing that he might redeem from 
any other redeeming créditer, although the 15 months had elapsed, 
provided he rèdeems within 24 hours after the last previous rédemp- 
tion, that if the l^st day for rédemption fell on Sunday rédemption 
could not bé made on Monday. In its opinion the court said: 

"But for reasons fouhded in fublrc poUcy, the maxini 'dies non juridlcUs' 
is given a libéral construction and effect, so as to embraee in it that which 
n)ay be deemed within its purpose and meaning. * • » It is now quite 
well established that the observance of the Sabbath day as such Is a rlght 
which may be en,1oyed without molestation by transactions of a secular char- 
acter. Heiicè Sunday cannot, for the purpose of performing a contract be 
regarded as a day In law, and when it is due on Sunday, performance on 
Monday following Is in time. * * * When the statute requlres that some- 
thing be done within a given time, It must be so done, and, although the 
last day be Sunday, it must be embraced in the computation of the tlme." 

Then the Statutory Construction LaW (chapter 677, Laws of 1892) 
was adopted, which provided in section 26 that : 

"In a statute * * * the term month means a calendar month and 
not a lunar month. A number of months after or before a certain day shall be 
computed by countlng such number of calendar months from such day, ex- 
clusive of the calendar month in which such day occurs, and shall Include 
the day of the month in the last month so counted having the same numerical 
order in days of the month as the day from which the computation is made, 
unless there be not so many days in the last month so counted, In whîch case 
the period computed shall expire wlth the last day of the month so counted." 
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And section 27 provides that : 

"Sunday or a public holiday other than a half-holiday must be excluded 
from the reckoning if it is the last day or an intervening day o£ any such 
period of two days." 

This was construed in Aultman & Taylor Co. v. Syme, 163 N. Y. 
54, 57 N. E. 168, 79 Am. St. Rep. 565, and the Court of Appeals held 
that section 27 was not applicable to a period of years. So in Ryer v. 
Prudential Ins. Co., 185 N. Y. 6, 17 N. E. 727, the same section was 
held inapplicable to a term of months. That being so, if the time with- 
in which a suit is to be commenced expires on Sunday, that day is 
not to be excluded as counsel contended. 

In deciding as we do that, when the last day of the six months 
within which a writ of error may be taken out falls on Sunday, it is 
toc late if it is taken out on the following Monday, we are conform- 
ing both to the law of the state of New York within which the Dis- 
trict Court is held, and also to the décisions in the other circuits. 

The motion to dismiss is granted, and the writ of error is quashed, 
with costs. 



AUSTRO-AMERICAN S. S. CO, v. THOMAS. 
(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 53. 

1. Carriers ®=>247(1) — Breach of Contract with Passenger — Nature of 

Whong. 

Though the relation between a passenger and carrier is coutractual in 
origin and nature, the act that brealis the contract may be also a tort. 

2. CARRIEI^s <S=2S0(1) — Injury to Passengebs— Necessity of. 

A passenger cannot look to his carrier as an Insurer, and some négli- 
gence, however slight, naust appear. 

3. Cabbiers iS=5283(4) — In.iuby to Passengebs — Acts of Kmi'i-oyés. 

A carrier's duty to a passenger iuclndes protection from the personal 
mlsconduet of its servants, and such protection may fail when employés 
ofCer insultlng and Injurlous language to a passenger. 

4. Carriers (S=>283(2) — Passengebs — Tir beat of Ejection — Right of Action. 

Where a steamship company had accepted a passenger's check, it was 
a breach of contract and a tort, giving a rlglit of action, for its agent in 
the présence of third persons to falsely notify her that the check was 
worthless and demand payment under threat of éjection, tbough tbe 
language used was not insulting and she was not ejected. 

5. Damages <g=>53 — Threat of Ejection of Passenger — Mental Suffehing. 

As mental distress and sufCering would resuit from such act in the case 
of a normal person, the passenger's mental sufiferlng proximately resulted 
from the légal wrong, and was an élément of damage. 

6. Carbiers <S=>317(1) — Actions foe Damage — Evidence. 

The épisode having oceurred in an Italian port, it was error to admit 
au Italian statute maklng it a crime to attribute to another an act ex- 
posing him to public scorn, and to make such accusation known to third 
persons ; this merely tending to inflame the minds of the jury. 

(®=jPot other cases see same toplc & KBY-NUMBER iu ail Key-Numbered Dlgests & Indexes 
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7. Appeal and Ebrob <g=3l026, 1027 — Habmless Ebbor — Ebroks not Aftect- 

ING RESULT. 

To render error harmless, it must appear beyond doubt that it tUd not 
and could not préjudice the rlghts of the complaining party ; but, if it 
eould make no différence in the judgment, it niay be disregarded. 

8. Appeal and Ebkoe <S=»1052(5) — Habmless Ebhor^Cijbb by Eemittitub. 

In an action against a steamshlp coinpany for threatening a pasaenger 
with éjection and wrongfully asserting that a check received ttom lier was 
worthless, tbe erroneous admission of an Italian statute snggesting to the 
jury that a crime was comiiiltted was. cured by requlring the verdict for 
RIOO to be reduced to $750. 

9. Cabeiebs <g=3317(l) — Action fob Damages — Evidence — "Nkbvousxess" — 

"Headache," 

Evidence that, after the épisode, plalntlff crled, was nervous, and had 
a headache, was admissible ; the words "nervousness" and "headache" 
belng no more than the translation into common speech of emotlonal ex- 
citation. 

[Ed. Note. — For other définitions, see Words and Phrases, Headache ; 
Second Séries, Nervous.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Marie Douise Thomas against the Austro-American 
Steamship Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

In 1914, the Steamship Company malntalned a Une between Trieste and 
New York. The plalntift' below, Mrs. Thomas, obtained in Italy, passage 
tickets for herself and daughter entlrling theni to transportatlon from Trieste 
to New York. In paynient theret'or she gave her own check upon a bank in 
the State of Ohlo, which the agent of the steamship company accepted. Plaln- 
tlff and her daughter then embarked at Trieste by vlrtue of the tickets su 
obtained. Some days later, and when lylng In the harbor of Palermo, the pur- 
ser notifled Mrs. Thomas that her check was worthless, and that she must 
forthwith pay tbe passage money for herself and daughter, or be ejeeted from 
the vessel. Thls demand was mîide in the présence of several people, including 
especlally at least one fellovv passenger. As a matter of fact Mrs. Thomas's 
check was good, and was pald in due course ; the purser's demand was the 
resuit of false information. The fellow passenger, who undoubtedly wlt- 
nessed thls transaction, tendered his own check to the purser if the Thoma,ses 
were permitted to remain on board. Thls offer was accepted, and the voyage 
completed without further Incident. No force was used nor threatened, thougli 
the plaln Implication was that, if Mrs. Thomas did not leave the shlp quletly, 
she would be forclbly removed. 

The eompTalnt set forth thèse facts, and further averred that, when de- 
fendant threatened plalntift "with expulsion from [its vessell," it dld so In an 
"insultlng and Insolent manner," and "wlthout àny just cause or provocation." 
At the trial défendant substautlally admltted that the purser's demand and 
threat were the resuit of the foollsh and inexplicable mlstake of his Informant ; 
but it appeared that no insuit or Insolence occurred, other than such as 
neeessarily inhered In a demand of such a nature. Over objection and ex- 
ception, plaintiff was permitted to read In évidence a section of the Italian 
Criminal Code, declarlng, in substance, that any one who attributed to 
another an act exposing such other to public scorn, and made such accusation 
known to third persons, was guilty of a crime entaillng severe punlshmçnt. 
Over slmllar objection and exception Mrs. Thomas was permitted to testify 
that aftér her interview with the purser she crled ail nlght, and had "very 
bad headaches," and was extremcly nervous during the balance of thé voyage 
and for some weeks àfterward. 

ÊcsiFor other cases see saœe topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The jurj' rendered a verdict in favor of tlie plaintiff for $3,100, whereupon 
the court ordered a new trial, unless plaintiff redueed the verdict to $750. 
Sucli réduction was consented to, judgment was entered on tlie redueed verdict, 
and défendant took this writ, alleging for errer in substance: (a) The évi- 
dence furidshed no basis for assessment of any damages ; (b) the above re- 
ferred to section of the Italian Crimlual Code was incompétent; and (c) so was 
plaintif/'s testimony as to her own nervousness and headaches. 

James A. Beha, of New York City, for plaintiff in error. 
Graves, Miles & Yawger, of New York City (Charles S. Yawger, of 
New York City, of counsel), for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). [1-3] 
Undoubtedly the relation between the passenger and carrier is con- 
tractual, both in origin and nature; yet the act that breaks the con- 
tract may be also a tort, just as a carrier's unexcused failure to de- 
liver goods intrusted to him is at once a breach and a conversion. Van- 
derbilt v. Océan S. S. Co., 215 Fed. at 891, 132 C. C. A. 226. Yet 
a passenger cannot, like a cargo owner, look to his carrier as an in- 
surer ; some négligence, however slight, must be shown. New York, 
etc., Co. V. Baker, 98 Fed. 697, 39 C. C. A. 237, 50 L- R. A. 201, and 
cases cited. The carrier's duty, however, not only extends to matters 
immediately concerned with the act of transportation, but includes 
protection from the personal misconduct of the carrier's servants 
(Steamboat Co. v. Brockett, 121 U. S. 645, 7 Sup. Ct. 1039, 30 L. Ed. 
1049), and such protection may f ail wlien employés ofïer insulting and 
injurious language to a passenger ; i. e. one having légal right to the 
care aforesaid (Gillespie v. Brooklyn, etc., Co., 178 N. Y. 348, 70 N. 
E. 857, 66 L. R. A._618, 102 Am. St. Rep. 503). 

[4, 5] That within thèse principles Mrs. Thomas had a cause of 
action is, we think, certain. It is admitted that if, under the circum- 
stances shown, she had been actually ejected from the vessel, she could 
hâve recovered, even though she had physically and forcibly resisted 
(Erie R. R.v. Winter, 143 U. S- 73, 12 Sup. Ct. 356, 36_L. Ed. 71); 
and the action would bave also lain, had she left the ship when or- 
dered, without any résistance or suggestion thereof (Georgia, etc., Co. 
V. Eskew, 86 Ga. 641, 12 S. E. 1061, 22 Am. St. Rep. 490). The mère 
leaving the vehicle of transport is nothing; it is the cause or reason 
for departure that displays, defines, and indeed constitutes, the cause 
of action. That the actual going was avoided is of itself unimportant. 
In this instance it was the order to go ashore, unless an unlawful de- 
mand was complied with, that constituted a breach of contract; and 
the demand by its nature was a tort of the same kind as that so ex- 
haustively considered in the Gillespie Case. Except as to amount 
of damages, it makes no différence, that (as we assume) there was no 
verbal insuit or language of contumely on the purser's part. To be 
wrongfuUy accused of passing a worthless check is in and of itself 
an insuit, and to offer that insuit in the présence of others is a notori- 
otis aggravation thereof. No sof tness of speech or verbal pbliteness 
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can take away or materially lessen the inherently însulting and in- 
jurious nature of the accusation. 

The contention of plaintifï in error really cornes to the assertion 
that, because Mrs. Thomas suffered no physical injury, her claim is 
injuria sine damno. We hâve not hère to deal with the long-vexed 
question as to whether mère mental suffering, resulting from the non- 
maHcious act of one owing no spécial duty to the sufferer, can either 
furnish basis for suit or justify an award of damages. There was 
hère an infraction of contractual obligation, which was also a tort; 
that mental distress and suffering would resuit therefrom in the case 
of a normal person we hold too plain for argument ; theref ore mental 
suffering proximately resulted from a légal wrong, and consequently 
is an élément of damage. Sanderson v. Northern Pacific R. R., 88 
Minn. 162, 92 N. W. 542, 60 L. R. A. 403, 97 Am. St. Rep. 509, and 
citations there made. Cf. The Willamette Valley (D. C.) 71 Fed. 712, 
and the rule in slander, Lombard v. Lennox, 155 Mass. 70, 28 N. E. 
1125, 31 Am. St. Rep. 528, and in libel, McClure Co. v. Philipp, 170 
Fed. 910, 96 C. C. A. 86. 

[6] The section of the Italian Criminal Code was erroneously re- 
ceived in évidence. It did not furnish, nor tend to prove, the cause of 
action; if no such statute had existed, the suit would hâve been per- 
fectly well brought. It did tend to inflame the minds of the jury, by 
suggesting that plaintiff had been wronged through the commission of 
a crime — a word often of dread, and therefore of influence. The sug- 
gestion was illegitimate, for there could be no crime without criminal 
intent (that being the law of Italy for ail we know from this record), 
and that the whole transaction was no more than a silly, though pain- 
ful, mistake is especially clear. 

[7] To render error harmless, it must appear beyond doubt that 
it did not and could not préjudice the rights of the party complaining 
thereof (Vicksburg, etc., R. R. v. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 
30 Li. Ed. 299, and cases cited) ; if it could hâve" made no différence in 
the judgment it may be disregarded (Reed v. Stapp, 52 Fed. 641, 3 C. 
C. A. 244). 

[8] If this verdict had been originally for $750, after careful in- 
structions from the court that compensatory damages only could be 
awarded, we should hold, as of course, that so moderate a verdict was 
necessarily uninfluenced by testimony that could affect the quantum 
of recovery only. No right of défendant could hâve been prejudiced 
by a fact so obviously disregarded. But it is insisted that, as the facts 
are, this is to approve a verdict (which alone supports the judgment) 
made, not by the jury, but by the court, with the assent of plaintiff 
alone, for which doctrine we are referred to North Chicago, etc., Co. 
V. Hoffart, 82 111. App. 539. This is too technical ; our writ of error 
inquires whether the judgment is right; often, but not always, that 
means was it reached by lawful methods? But if the judgment, from 
ail the facts shown, could and should beyond ail doubt hâve been ab- 
solutely the same, had no error been committed, such judgment cannot 
be reversed without making fetishes of the rules of the ganie. 

It is further urged that this involves a holding that thé court may 
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fix a verdict; after verdict the trial judge may do so in resuit, by de- 
claring a new trial unless the victorious party accept what the court 
deems a fair award. We hâve no power to directly review that pro- 
ceeding; yet the plaintifï in error hère, having been relieved of a 
verdict confidently asserted to hâve been the gift of passion, dénies 
that by a remittitur the resuit of that passion can be eliminated. The 
point lacks binding authority, and our holding is that we may and 
must regard this judgment as if based on a verdict for $750. So 
regarded, we deem it clear beyond doubt that the évidence erroneous- 
ly admitted could not possibly bave affected the matter. Therefore it 
was harmless error to admit the same. 

[9] It was not error to permit plaintifï to testify that after the 
épisode of insuit she cried, was nervous, and had headache. The 
boundaries between mental and physical suffering are but ill defined. 
Emotional exhaustion is the natural concomitant of excitement of any 
kind, and we regard the words "nervousness" and "headache" as no 
more than the translation into common speech of emotional excitation. 
The line between a statement of feeling and a claim of disease or 
injury can better be illustrated than defined. The plaintifï could not 
properly bave deposed that she had neuritis after the threat of éjec- 
tion, without proper pleading and médical évidence, 

The subject is one which in its minute variations must always be left 
to fair discrétion in the trial court. That discrétion was not abused 
in this instance. 

Judgment afïirmed. 

LEARNED HAND, District Judge. I concur in the resuit, but not 
upon the ground that the réduction of the verdict by the court could 
cure the error in the admission of section 393 of the Italian Code. The 
défendant was entitled to an assessment by the jury after a légal trial. 
The plaintifï might consent to abate the verdict; but he might not 
take from the défendant the right to some verdict. I agrée that 
the évidence was irrelevant, and that it was error to admit it ; 
but it seems to me that the judge's charge, although not expressly 
directed to that point, was sufïicient to undo its evil. The court first 
said that there was no chargé that the défendant had acted maliciously, 
but at most only negligently, and then said that the jury could award 
nothing but compensatory damages, which it defined as those to re- 
imburse the plaintifï for the actual injury she had sustained. The 
défendant made no request for a further charge in respect of the évi- 
dence in question. The évidence was not of such kind as inevitably to 
involve a mistrial, no matter what action the judge took. It seems 
to me a fair exercise of bis discrétion in correcting the error not to 
emphasize the évidence by an express withdrawal, certainly unless the 
défendant required it. 

Now, it is true that Washington Gaslight Co. v. Lansden, 172 U. 
S. 534, 19 Sup. Ct. 296, 43 L,. Ed. 543, does appear to be a décision 
to the contrary, and pretty close to the case at bar. Yet that case was 
a good deal complicated by the fact that the testimony there admitted 
was not relevant against the défendant L,eetch at ail, although he was 
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necessarily involved in the verdict, and besides I think the évidence 
of the defendant's wealth was a good deal more dangerous than the 
évidence hère. The act could not be the crime of the défendant, but 
only of the purser, and it does not seem to me inévitable that a crime 
of the purser should hâve been attributed to the défendant. I think 
no one wouldhave been for reversai if the évidence had been expressly 
withdrawn, and I confess that the différence between that course and 
the charge as given appears to me toc technical to justify a reversai 
under the more modem treatment of such matters. 



POWER & IRRIGATION 00. OF CLEAR I^AKE, CAL., y. SPRINGE. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1918.) 

No. 2956. 

JUDGMENT <g=3720 CONCLUSIVENESS MaTTERS CONCLUDED. 

In View of Code 01 v. Proc. Cal, § 1911, deelaring that only Is deemed 
to hâve been adjudged in a former judgment which appears on its face 
to hâve been so adjudged, or which was actually or necessarily Included 
therein, a judgment of a California state court in favor of the vendor of 
land, who brought éjectaient to recover possession on aceount of the 
purehaser's failure to pay the last installinent of the prlce, which 
found agalnst the purehaser's assertion that he was entitled to remain 
in possession of the land, despite nonpayment, because of defects in the 
vendor's tltle, and his failure to tender a deed, and which also denled the 
intervention pétition of one who had contracted with the purehaser, Is, 
the purehaser's improvements having been shown, conclusive agalnst 
an action by the successor of the purehaser to recover on aceount of 
Installments paid and improvements made. 

In Error to the District Court of the United S'tates for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge. 

Action by the Power & Irrigation Company of Clear Lake, Cal., a 
corporation, against Heinz Springe. From a judgment for défend- 
ant, plaintiff brings error. Affirmed. 

The défendant in error, Springe, on the 20th of September, 1906, entered 
into a con tract with one Shuman, by which he agreed to sell and the latter 
to purchase certain real estate sltuate in Lake county. Cal., for the sum of 
$47,000, and certain Personal property for $8,000. Thereafter, and on the 
same day, Shuman asslgned ail his right and interest in the contract to 
one J. Dalzell Brown. The purchase price for the personalty was paid in 
fuU, and no further référence to It need be made. The purchase priée for 
the realty was by the contract made payable In installments, the final in- 
stallment of which, amountlng to $28,500, became, by the contract, payable 
with interest September 15, 1907. December 15, 1906, Brown entered into 
possession of the land. pursuant to the contract, and thereafter erected 
improvements thereon at an expense of about $30,000. The contract con- 
tained thèse provisions respecting the vendor's tltle: "The seller agrées 
to furnish an abstract of title coverlng the lands hereby agreed to be sold 
complète to date on or before December 15, 1906. The purehaser is allowed' 
thirty days after recelpt of said abstract withln which to examine title. 
Objections to the title, if any, shall be reported to the seller, In writing, 
withln said period of thirty days, and if not so reported shall be deemed 

®=jFor other cases eee same toplo & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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to hâve been walved. The seller agrées to remove defects rendering the 
tltle unmerchantable and specified by the purchaser in his written report 
of objections ; but if said defects (saving and excepting the securing of 
sald patent) are not removed withln a reasonable time, net to exceed ninety 
days after the reeeipt by the seller of sald written report, the purchaser 
niay at his option insist upon the spécifie performance of the seller's agree- 
ment to sell, extend the time for the removal of said defects, or déclare 
this agreement at an end, in which latter event the seller agrées to return 
to hlm the sum of money herein receipted for and any further sums paid 
on account of said purchase price. * • * The delivery to the purchaser 
of a good and sufflcient deed of grant, bargaln and sale covering tltle to 
said above descrlbed parcels of land and payment of sald last installment 
of twenty-eight thousand flve hundred ($28,500) dollars of the purchase price 
are concurrent conditions." 

Certain objections to Springe's tltle having been made by Shuman's at- 
torneys, and not having been removed to the satisfaction of the latter during 
the 90 days foUowlng December 6, 1906, Shuman notified Springe's attorney 
in writing that he elected to Insist upon the spécifie performance of his 
agreement, and that upon his fallure to do so he would be held liable for ail 
damages resulting therefrom. Thereafter Sprlnge directed his attorney to 
proceed "in the matter of clearing up the objections" to the title of the land. 
That was foUowed by other correspondence between the attorneys for the 
respective parties relating to the matter; and on September 3, 1907, Brovcn, 
through his attorney, reiterated the necesslty of remedying certain of the 
objections made, and added that, "until this Is done, vve do not believe 
that there is suflicient record évidence of Mr. Springe's title." Thereafter 
Brown addressed to Sprlnge, in eare of his attorney, this letter: "With réf- 
érence to the contract for purchase and sale entered Into between yourself 
and L. J. Shuman, whereln you agreed to convey your Lake county proper- 
ty, with certain exceptions, to Mr. Shuman, or his assigns, I beg to eonfirm 
the statement already made that I am Mr. Shuman's assignée. I under- 
stand that Mr. Sprlnge is now in Paris; that he has signed and acknowl- 
edged a deed conveying the property described In the contract with Mr. Shu- 
man to the California Industrial Company, and that this instrument is now 
in San Francisco; and that Mr. Sprlnge has in San Francisco no attorney 
in fact. In confirmation of the understanding reached between Mr. Lievy and 
Mr. Gray [the attorneys of the respective parties], I hereby waive the pro- 
duction of a deed from Mr. Springe to myself on the day specified in the 
contract between yourself and Mr. Shuman ; the understanding between 
us being that you will with ail diligence cause to be delivered to me, upon 
payment of the balance of the purchase price due, a proper deed conveying 
the property under considération to myself." 

October 29, 1907, Springe tendered to Brown a deed to the property and 
demaiided of him payment of the final Installment of $28,500 of the pur- 
chase price, with interest thereon, which payment Brown refused to make. 
December 14, 1907, Brown executed to the Central Countles Land Company, 
a. corporation, a contract dated September 20, 1907, to sell to it 1,700 acres 
of the land described in the contract of September 20, 1906, for $68,000, 
and on the same day executed to the same company another contract to sell 
to it the remaining 250 acres of the land described in the contract of Septem- 
her 20, 1906, for $65,000. December 17, 1907, Springe again tendered to 
Brown a deed of the land described iii the contract of September 20, 1906, 
and again demanded of him payment of the final installment of the pur- 
chase price therefor, which payment Brown refused to make, and on Jan- 
uary 16, 1908, Springe demanded of him possession of the said property, 
of which he was then in possession, which possession Brown refused to sur- 
render, whereupon, on the same day, Springe commenced in the superior 
court of Lake county, Cal., where the property Is sltuate, an action in eject- 
ment against Brown and others to recover possession of the property, In 
which action judgment was entered In favor of Springe, and which judg- 
ment was held by the court below to be a bar to the présent action, which 
was brought by the plalntilf in error, as successor in interest of Brown, to 
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recover from Springe the value of the împrovements put by Brown upon tho 
property, as well as the varions installments of money pald under the con- 
tract of purchase 6f September 20, 1906, on the purchase price. 

Charles S. Wheeler and John F. Bowie, both of San Francisco, Cal., 
for plaintiff in error. 

Luther Elkins and Richard P. Henshall, both of San Francisco, Cal, 
for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). To déter- 
mine whether the judgment in the ejectment action is a bar to the 
présent one, it is necessary to see what was involved, litigated, and 
decided in the former. The law upon the subject is well settled. In 
the case of Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 
195, which was an action on certain bonds of the county and on cer- 
tain interest coupons attached to them, to which action the défendant 
pleaded as an estoppel a judgment rendered in favor of the county 
in a prior action brought by another holder of certain earlier matur- 
ing coupons on the same bonds, accoinpanied with proof that the plain- 
tiff Cromwell was at the time the owner of the coupons in that ac- 
tion, and that it was prosecuted for his sole use and benefit, the 
court, in considering the opération of the judgment so pleaded, said : 

"It should be borne In mind, as stated by counsel, that there Is a différence 
between the effect of a Judgment as a bar or estoppel agalnst the prosecu- 
tion of a second action upon the same clalm or demand, and its effeet as an 
estoppel in another action between the same parties upon a différent elaim or 
cause of action. In the former case, the judgment, if rendered upon the mer- 
its, constltutes an absolute bar to a subséquent action. It is a ûnality as to 
the claim or demand in controversy, concludlng parties and those in prlvity 
wlth them, not only asi to every matter which was oflfered and received to 
sustain or defeat the claim or demand, but as to any other admissible matter 
which might hâve been ofCered for that purpose. Thus, for example, a judg- 
ment rendered upon a promissory note Is concluslve as to the valldity of the 
Instrument and the amount due upoa It, although it be subsequently alleged 
that perfect défenses actually existed, of which no proof was ofCered, sucb 
as forgery, want of considération, or paynient. If such défenses were not 
presented in the action and establlsbed by compétent évidence, the subséquent 
allégation of thelr existence Is of no légal conséquence. The judgment is 
as conclusive, so far as future proceedings at law are concerned, as thougîi 
the défenses never existed. The language, therefore, which is so often used, 
that a judgment estops not only as to every ground of rcovery or défense ac- 
tually presented in the action, but also as to every ground which might hâve 
been presented, Is strictly accurate, when applled to the demand or clalm in 
controversy. Such demand or clalm, havlng passed lutoi judgment, cannot 
again be brought into litigatlon between the parties In proceedings at law 
upon any ground whatever. But whére the second action between the same 
parties is upon a différent clalm or ^émàrid, the judgment In the prior action 
opérâtes as an estoppel only as to those matters In issue or points contro- 
verted, upon thé détermination of which the flnding or verdict was rendered. 
In ail cases, therefore, wh^re it Js soiight to apply the estoppel of a judg- 
ment rendered upon one cause of action to matters arising In a suit upon a 
dlflferent cause qt action, thè Inquiry miist,always be as to the point or ques- 
tion actually litigated and determined In thè original action, not what might 
bave been thus litigated and determined. Only upon such mattera is the 
judgment conCluslve in another action." 
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In Landon v. Clark et al., 221 Fed. 841, 137 C. C. A. 399, the Circuit 
Court of Appeals for the Second Circuit held that to render a judg- 
ment conclusive in a subséquent action between the same parties, or 
their privies, but on a différent cause of action, it must appear upon 
the record of the prior suit that the particular matter sought to be con- 
cluded was necessarily tried and determined, citing a number of cases 
in support of its ruiing which need net be hère specifically referred to. 
Indeed, such is embodied in the law of California by section 1911 
of its Code of Civil Procédure, which reads: 

"That only Is deemed to hâve toeen adjudged In a former judgment which 
appears upon its face to hâve been so adjudged, or which was actually and 
necessarily Included therein or necessary thereto." 

On the trial of the présent action in the court below the pleadings, 
findings, and judgment in the former one, which was between S'pringe 
and the assignor of the présent plaintiff in error, were introduced. 
The parties were, therefore, in effect the same. The complaint in 
that action was in the ordinary form of a complaint in ejectment, al- 
leging, among other things, the ownership in fee of the plaintiff Springe 
on the 30th day of October, 1907, and thereafter, of the property in 
question. By his answer the défendant thereto, Brown, among other 
things denied the alleged ownership of the plaintiff, denied that on 
October 30, 1907, or at any time since December 16, 1906, the plain- 
tiff had been or then was lawfully or otherwise entitled to the pos- 
session of any part of the land in question, and while admitting that he 
withheld from the plaintiff the possession of the property denied that 
such withholding was unlawful or that plaintiff suffered any damage 
thereby, and denied the value of the use and occupation of the property 
as alleged in the complaint. And as an affirmative défense to that ac- 
tion of ejectment, Brown alleged and set up in his answer the con- 
tract between the plaintiff and Shuman of date September 20, 1906, 
the assignment by Shuman of ail his right thereunder to Brown, the 
granting by the latter on September 20, 1907, of an option to the Cen- 
tral Counties Land Company to purchase 1,700 acres of the land de- 
scribed in the contract between Springe and Shuman for the sum of 
$68,000, and the granting by Brown on the 14th day of December, 
1907, of a like option to the Central Counties Land Company to pur- 
chase the remaining 250 acres of the land described in the contract of 
September 20, 1906, for the sum of $65,000; that on February 1, 1908, 
Brown had let the Central Counties Land Company into the posses- 
sion of ail of the land, which company had since been in fuU posses- 
sion thereof, and was still holding and claiming the right to hold the 
same by virtue of the said contracts; that Brown, since taking pos- 
session of the property had erected extensive improvements thereon of 
the reasonable value of $40,000, and had paid Springe ail installments 
of the purchase price as provided in the contract of September 20, 

1906, except the last installment thereof, amounting to $28,500, with 
interest thereon at the rate of 61/2 per cent, per annum from June 15, 

1907, which said last installment and interest was then due and payable 
to the plaintiff, Springe; that on December 18, 1907, the plaintiff, 
S'pringe, tendered to the défendant Brown a document purporting to 
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be a deed conveying the said property to the défendant, at the same 
time demanding the said deferred payment with interest ; that said 
18th day of December, 1908, was a légal holiday, and that no further 
tender of a deed conveying title to the said property had been made 
by the plaintiff to the défendant ; that the said Central Counties Land 
Company filed in the superior court of the city and county of San 
Francisco, on the 26th day of December, 1907, a bill in equity against 
Springe and Brown, setting up, among other things, the contract of 
September 20, 1906, between Springe and Shuman, the assignment of 
the latter's interest therein to Brown, Brown's entry upon and subsé- 
quent improvement of the property, his subséquent contracts with the 
Central Counties Land Company for the conveyance of the property 
to it upon certain terms and conditions, and seeking judgment that the 
plaintiff to that action be substituted to ail of the interests of Brown 
in the property upon its complying with the conditions of its contracts 
with Brown, which it offered to perform, and for a decree that upon 
the payment by it to Springe of the last installment due under the con- 
tract of September 20, 1906, amounting to $28,500, with interest, 
Springe be compelled to convey to the plaintiff Central Counties Land 
Company ail of said property, which said suit in equity Brown al- 
leged in his affirmative défense to the ejectment action then remained 
pending and undetermined, and further alleged that the said Central 
Counties Land Company was therefore a necessary party to the eject- 
ment action and asked that it be made a party thereto, and further 
pleaded the said suit in equity in abatement of the said action in 
ejectment. 

The latter having been duly tried, the trial court made, in substance, 
thèse findings of fact: 

(1) That Springe was on September 20, 1906, the owner in fee of 
the property ref erred to, and continued so to be. 

(2) That while such owner he, on September 20, 1906, executed to 
Shuman the contract that bas been referred to. 

(3) That thereafter, and on the same day, Shuman assigned his in- 
terest therein to Brown. 

(4) That thereafter, and on December 14, 1907, Brown delivered 
to the intervener, Central Counties Land Company, the two contracts 
that hâve been referred to — one dated September 20, 1907, and the 
other December 14, 1907. 

(5) That from December 15, 1906, to February 1, 1908, Brown was 
continuoùsly in possession of the property under the Shuman contract 
of September 20, 1906. 

(6) That on the Ist day of February, 1908, Brown surrendered 
possession of the property to the intervener. Central Counties Land 
Company, which then took possession of it and continued in such pos- 
session, claiming to hold the same under and by virtue of the Shuman 
contract of September 20, 1906, and the various assignments that hâve 
been mentioned. 

(7) That neither Brown nor the Central Counties Land Company 
hâve paid or offered to pay to Springe, or to any one for him, the 
last installment of the purchase price of the property, due September 
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15, 1907, under the contract of September 20, 1906, nor any part of 
such last installment, but that, on the contrary, both Brown and the 
intervener, Central Counties Land Company, refused to pay any part 
of the said last installment. 

(8) That on the 29th of October, 1907, Springe tendered a good and 
sufficient deed of ail of the property described in his contract made 
with Shuman September 20, 1906, to Brown, demanding of him pay- 
ment of the amount then due thereunder, which payment Brown re- 
fused and continued to refuse to make in whole or in part. 

(9) That on December 17, 1907, Springe made a Hke tender of 
a good and sufficient deed of the property to Brown, making a like 
demand of the amount remaining due under the contract of Sep- 
tember 20, 1906, resulting in a like refusai on Brown's part. 

(10) That on the 16th day of January, 1908, and prior to the 
commencement of the ejectment action, Springe duly demanded pos- 
session of the property from Brown, but that "Brown, being then in 
possession of said real property by his agent," refused to deliver up 
the possession of the property to Springe, which refusai he con- 
tinued. 

(11) That thereafter, and on the said 16th day of January, 1908, 
Springe commenced the action of ejectment and caused to be filed 
and recorded in the office of the recorder of Lake county, where 
the property is situated, a notice of the pendency thereof . 

And from the facts so found the court concluded as matter of 
law : 

(1) That Springe was on the 16th day of January, 1908, and con- 
tinued to be, the owner in fee of the property described in the Shuman 
contract of September 20, 1906. 

(2) That the intervener. Central Counties Land Company, was not 
entitled to the relief prayed for in its complaint in intervention nor to 
any relief, and accordingly entered judgment May 26, 1908, that the 
plaintiff to the action, Springe, hâve and recover of and from the de- 
fendant thereto, Brown, and also of and from the intervener, Central 
Counties Land Company, the whole of the real property described in 
the Shuman contract of September 20, 1906, together with his costs. 

From the foregoing it clearly appears, we think, that there was 
never any attempt, either on the part of Springe or Brown, to rescind 
the Shuman contract of September 20, 1906, of which Brown was 
the assignée, but, on the contrary, the action of ejectment was brought 
by Springe because of what he claimed to be a breach of that contract 
by Brown, and in which action Brown by his answer refused to sur- 
render the possession of the property, or to pay the last installment 
of the purchase price of the land, and setting up his right to continue 
to hold it under the contract, basing his refusai to pay the last in- 
stallment of the purchase price on the alleged insufficiency of the 
deed tendered by the plaintifï in the ejectment action to convey the 
title to the property. The court in that action found that Springe 
was the owner in fee of the property, that the deed twice tendered by 
him to Brown was sufficient to convey to him the title, that Brown 
refused to pay the last installment of the purchase price and continued 
248 F.— IG 
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to withhold the possession of the property from the plaintiff, and ac- 
cordingly awarded the plaintifï judgment therefor, with costs, which 
manifestly, we think, decided against Brown the very questions which 
lie at the foundation of the présent action by his assignée, the plain- 
tiff in error hère. 
The judgment is afiîrmed. 



PETXEBIN V. INTERNATIONAL COTTON MILLS. 

INTERNATIONAL OOTTON MILLS V. PELLERIN. 

(Circuit Court of Appeals, First Circuit. January 24, 1918.) 

Nos. 1304, 1305. 

1. Judgment (®=199(1) — Verdict— Setting Aside. 

Where a verdict for plaintiff was on defendant's motion set aside, it Is 
improper for the trial court to enter judgment, in the absence of any ver- 
dict by the Jury, notwlthstanding the court mlght bave entered judgment 
upon a verdict dlrected by it at the trial. 

2. Mastee and Servant <g=»375(l) — Injubies to Sebvant— Employers' Lia- 

BILITT ACT— SCOPB— "MiLL." 

Under the New Hampshire Employer»' Llablllty Act (Laws N. H, 1911, 
e. 163), which déclares that It is applicable to workmen engaged in manu- 
al or mechanical labor in any shop, mill, factory, or other place in con- 
nection with or In proximlty to any hoisting apparatus, or any machinery 
pi'opelled or operated by steam, or other mechanical power in which shop, 
mill, factory, or other place flve or more persons are engaged in manual 
or mechanical labor, the word "mill," under the décisions of the New 
Hampshire courts, Includes not only the 'buildings wherein the work is 
done, but everything appurtenant thereto, and hence a carpenter, who 
under the terms of his employment mlght be engaged in manual labor, 
or In connection with or in proximlty to machinery in the mill, and who 
had frequently been so engaged, is within the act, although his injury re- 
sulted from a fall from a platform adjoining and appurtenant to, but 
outside, one of the mill buildings. 

[Ed. Note.^For other définitions, see Words and Phrases, ïUrst and 
Second Séries, Mill.] 

3. Masteb and Sebvant <S=9405(1) — Injuries to Servant— Evidence— Vbb- 

DICT. 

In an action under the New Hampshire Employers' Llablllty Act, by a 
servant who fell from a platform while he was moving a cupboard, évi- 
dence held to warrant a flnding that the fellow servant asslsting him was 
négligent, and that plaintiff, who fell, was not guilty of contrlbutqry nég- 
ligence. 

In Error to the District Court of the United States for the District 
of New ; Hampshire ; Edgar Aldrich, Judge. 

Action by Moses Pellerin against the International Cotton Mills, 
begun in the state court and removed to the fédéral court. There was 
a verdict for plaintiff, and, on defendant's motion, verdict was set 
aside, and judgment for défendant ordèred; but defendant's conten- 
tion that the action was not maintainable under the New Hampshire 
Employers' Liability Act was not sustained. Plaintiff brings error, 
and défendant al so brings error. Judgment rêver sed, and case re- 
manded, with directions. 

4=3Fol other cases see sams topic & KEJY-NUMBEIR in aU Ker-Numbered Dlgests & Indexes 
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Louis E. Wyman, of Manchester, N. H. (Taggart, Burroughs; Wy- 
man & McLane, of Manchester, N. H. on the brief), for plaintiff. 

Edward C. Stone, of Boston, Mass. (Sawyer, Harding, Stone & Mor- 
rison, of Boston, Mass., on the brief), for défendant. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. Thèse two writs of error are brought by 
the plaintiff and défendant, respectively, in a suit to recover damages 
claimed by the plaintiff under the New Hampshire Employers' Lia- 
bility Act (Laws 1911, c. 163). 

The suit, brought originally in a New Hampshire state court, was 
removed into the fédéral District Court, on the defendant's pétition 
alleging diverse citizenship of the parties, and was there tried at the 
April term, 1917. At the trial, notwithstanding a motion by the de- 
fendant at the close of the évidence for a directed verdict in its favor, 
the case was submitted to the jury, and a verdict rendered on May 
4, 1917, in the plaintiff's favor and awarding him damages. There- 
after, on May 5, 1917, the défendant moved that the verdict be set 
aside and judgment for the défendant ordered. On June 21, 1917, 
the court granted this motion. According to a rescript that day filed, 
the verdict was set aside upon the ground that there was no substantial 
évidence entitling the plaintiff to go to the jury, and for the reason that 
he could not be relieved from the défense of contributory négligence. 
A further contention, which the défendant had made, not only in its 
motion to set aside the verdict, but also in its motion at the trial to 
direct a verdict in its favor, that the case was not within the above stat- 
ute, was overruled. 

The plaintiff excepted to the order setting aside the verdict, and has 
assigned as error the allowance of the defendant's motion and the 
setting aside of the verdict upon the grounds above stated. The de- 
fendant excepted to the ruling that the action was within the statute, 
and has assigned as error the déniai of its motion to set the verdict 
aside on the ground that the évidence did not, as matter of law, bring 
the case within said statute. 

[1] Having set the verdict aside as above, the court, on August 14, 
1917, entered judgment for the défendant. This, in view of the dé- 
cisions below referred to, we are obliged to regard as clearly errone- 
ous. A new trial was necessary before any judgment could be entered. 
While the court might hâve entered judgment upon a verdict directed 
by it at the trial, it could not enter judgment in the absence of any ver- 
dict by the jury. The same right to trial by jury arose upon the set- 
ting aside of the verdict for the plaintiff as had belonged to him before 
the trial. Slocum v. New York, etc., Co., 228 U. S. 364, 379, 380, 33 
Sup. Ct. 523, 57 E. Ed. 879, Ann. Cas. 1914D, 1029; Young v. Central 
R. R., etc., 232 U. S. 602, 34 Sup. Ct. 451, 58 L. Ed. 750. See, also, in 
this court, Pacific Mills v. Farish, 213 Fed. 448, 130 C. C. A. 95. 

The parties, however, hâve stipulated in this court that final judg- 
ment for the défendant is to be entered if the District Court com- 
mitted no error in setting aside the verdict, or if its ruling that the 
plaintiff's case was within the statute referred to was erroneous. They 
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have further stîpulated that, if the order setting aside the verdict was 
erroneous, but the ruling that the plaintiff's case was within said stat- 
ute was not erroneous, final judgment for the plaintiff in the sum of 
$5,000 is to be entered, upon which judgment exécution is to issue 
only for said amount and taxable costs. We proceed, therefore, to 
consider the errors respectively assigned. 

[2] 1. The plaintiff, a carpenter by trade, had been employed in 
the defendant's mill for about five years before receiving the injury 
for which he claims damages, on March 26, 1915. The work carried 
on in the mill involved the use of hoisting apparatus or machinery 
propelled or operated by steam or other mechanical power, and in the 
mill five or more persons were engaged in manual or mechanical labor. 
So far there is no dispute. 

According to his uncontradicted évidence, the plaintiff, during the 
period of his employment, had worked in the mill and on machinery 
therein. He had worked on several différent machines. It canriot be 
said, however, that he had done no work, except in connection with 
machines. He had done the ordinary repair work which a carpenter 
would do, either in a carpenter shop located in one of the mill buildings, 
or wherever he was sent to do repair work about the mill, whether 
among machines or elsewhere. 

He did not, however, receive the injury for which he sues while 
working on or in connection with machines of any kind. Nor was it 
received in any building containing machinery. He was injured by 
falling from a platform adjoining and appurtenant to, but outside of, 
one of the mill buildings. Under directions to get a certain fellow 
employé to help him, and to carry, with such help, a wooden cup- 
board then on said platform into a room in the building and there put 
it up, he and the fellow employé were trying to lift the cupboard and 
turn it on the platform, so as to get it through a door and into the 
room where it was to be put up. His claim is that the fellow employé 
negligently let the cupboard strike the wall of the building, and that 
he was thereby caused to lose his footing on the platform and fall to 
the ground, about 3 feet 7 inches below the level of the platform. 

The New Hampshire statute is made applicable by section 1 thereof 
only to — 

"workmen engaged In manual or mechanical labor in the employments de- 
scribed In this section, which, from the nature, conditions or means of prose- 
eution of said work, are dangerous to the life and Unib of workmen engaged 
therein, because In them the rlsks of employment and the danger of injury 
caused by fellow servants are great and dlfflcult to avold." 

The only portion of the subséquent description applicable hère, ac- 
cording to the contention of either party, is as f ollows : 

"(b) Work in any shop, mill, factory or other place on, in connection with 
or in proximity to any hoisting apparatus, or any machinery propelled or 
operated by steam or other mechanical power in which shop, mill, factory or 
other place flve or more persons are engaged in manual or mechanical labor." 

So far as the place wherein the plaintiff was working when in- 
jured is alone concerned, the work being done comes under the statu- 
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tory description. "Mill," as used in the above quotation, includes not 
only the buildings wherein the "work" is done, but everything appur- 
tenant to them, as a dam, flume, yard, or ways provided for use by 
employés. Boody v. K. & C. Mfg. Co., T7 N. H. 208, 210, 90 Atl. 859, 
L. R. A. 1916A, 10, Ann. Cas. 1914D, 1280. 

But, in order to be within the statute, the employment wherein the 
plaintiff was manually laboring when injured must not only be work in 
a mill, but also "work in connection with or in proximity to any hoisting 
apparatus or machinery," such as the statute describes. Moving the 
cupboard, if it is to be considered by itself, without regard to any 
work included within the plaintiff's gênerai employment, is certainly 
not .shown to hâve been work of that description. It had no connec- 
tion with any machinery whatever, nor can we believe that it was 
"in proximity to" any, in the statutory sensé, even if such machin- 
ery was to be found inside the building to which the platform be- 
longed. 

If the plaintiff had been employed to do work such as never required 
him to enter this building, or any building belonging to the mill and 
containing such machinery, he would not hâve been entitled to the stat- 
utory remedy, according to L,izotte v. Nashua Mfg. Co., 78 N. H. 357, 
100 Atl. 757. This, however, was not the case, as has been stated; 
and according to the construction of the statute adopted in Boody v. 
K. & C. Mfg. Co., above cited, it is the work included in the scope of 
the plaintiff's employment which hère controls, and not the character 
of the particular work being done by him under said employment at 
the particular time of bis injury. Under his employment, the plaintiff 
might at any time be engaged in manual labor in connection with or in 
proximity to the machinery in the mill, and he had frequently been 
80 engaged. In view of the above décision by the highest court of the 
State, and the construction of the statute therein adopted, we are unable 
to hold that the District Court erred in ruling that the plaintiff was en- 
titled to bring the statutory action. 

[3] 2. The only remaining error complained of is assigned by the 
plaintiff. It consists in the allowance of the defendant's motion to 
set aside the verdict, because based upon évidence insufficient to sup- 
port it, particularly because the plaintiff's own négligence, contribut- 
ing to his accident, conçlusively appeared therefrom. If the verdict 
ought not to hâve been set aside, final judgment for the plaintiff is 
to be directed, in accordance with the above stipulation of the par- 
ties. 

The provisions of the statute entitled the plaintiff' to recover, if his 
injury was due to accident arising out of and in the course of his em- 
ployment, and caused, in whole or in part, by the négligence of any 
of his employer's officers, servants, or employés, unless it was made to 
appear by a prépondérance of évidence that his own négligence con- 
tributed. The verdict should therefore hâve been allowed to stand, if 
there was any évidence upon which it could be found that the fellow 
servant's négligence caused the plaintiff's injury, and that his own 
négligence did not contribute thereto. The jury was taken to view the 
scène of the alleged accident on the first day of the trial. Both the 
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plaintiff : and the fellow servant who was helping him move the cup- 
board testified at the trial in person. 

That the fellow servant failed to exercise due care in directing his 
movements at the end of the cupboard nearest the wall, in view of 
the room left on the platform at its other end for the necessary move- 
ments of the plaintiff in performing his part of the turning opération, 
and that the plaintiff was thereby caused to lose his footing and fall 
from the platform, seems to us a conclusion that reasonable men 
might hâve drawn. In setting aside the verdict the learned judge made 
no intimation to the contrary, nor has the défendant strongly urged a 
contrary view before us. 

We are unable to hold that no other reasonable conclusion was pos- 
sible than that the plaintiff was also négligent and that his own négli- 
gence contributed to his injury. Whether or not the method of 
moving the cupboard which the plaintiff adopted , in directing the op- 
ération was reasonably safe or not was for the jury to détermine, in 
view of ail the circumstances as shown to them. We do not think it 
can be said that it was necessarily unsafe, whether the fellow servant 
used due care or not, and the plaintiff was not bound to anticipate the 
fellow servant's failure to use due care. 

The plaintiff is therefore entitled to judgment as agreed. 

The judgment of the District Court is reversed, and the case remand- 
ed to that court, with directions to enter final judgment for the plain- 
tiff in the sum of $5,000, exécution to issue thereon only for said 
amount, with taxable costs. Pellerin recovers his costs in this court. 



In re WOOD. 

(Circuit Court of Appeals, Sixtli Circuit. February 12, 1918.) 

No. 3066. 

1. Bankbuptcy ig=446 — Bevision — Statement of Fact in Opiniojt — Con- 

clusions. 

Statement, uncontroverted la the record, of the District Judge, In his 
opinion on motion to set aside his reversai of the referee's order in bank- 
ruptcy, that a pétition for review had been duly flled, Is controUing on 
Circuit Court of Appeals, petitioned for revision. 

2. Bankbuptcy ®=342i^ — Kefebee — I*ETrri0N roB Review— Filing. 

Pétition for review of action of référée in bankruptcy, even if flled 
only with the clerk, having heen treated by the référée as flled with 
him, was as effective as if flrst filed with him, and later by him with the 
clerk. 

3. Bankbupïcy <S==>342% — Refeeee — Pétition fob Review — Time of Filing. 

Time for filing pétition for review of order of référée in bankruptcy 
commences, not from the date the order bears, but from the date of its 
entry. 

4. Bankbuptcy <g=:>446 — Révision — Soope— Conclusion of Fact. 

The Circuit Court of Appeals, in proceedlnss to revise, under Bank- 
ruptcy Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 (Comp. St. 1016, § 
9608), is limited to review of matters in law, and so is bound by the 
District Judge's conclusion of fact that the Indlvidual bankrupt's indi- 
vidual liablllties exceeded his indlvidual assets, so that there was nothing 
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In his indlvidual estate for partnershlp credltors ; there belng évidence to 
support it, or the record not belng such as to permit assumptlon of lack 
of such évidence. 

5. Bankruptcy <S=>442 — Révision — Formai, Findings — Complaint of Ab- 
sence. 

The trustée in bankruptcy, under a pétition to revise, in matters of law 
only, the order of the District Court reversing the order of the référée 
con.solldating an indivldual estate with the partnershlp estate, and ap- 
pointing the trustée of the partnershlp estate trustée of the indivldual 
estate, cannot complaln of the absence of formai findlngs of fact by the 
District Judge, contemplated by C. C. A. Rule 34, subd. 2, 202 Fed. xxl, 
118 C. C. A. xxl; he bavlng asked no such findings, and the pétition not 
asserting absence of testimony or admission supporting the conclusion 
of fact, In the judge's opinion, that the indivldual llabllltles exceeded the 
Indivldual assets, so that there was nothlng In the indivldual estate for 
partnershlp credltors, nor asserting error in that respect; the copy of 
bill in equity to set aside conveyances, accompanying the pétition, not 
being enough to controvert the conclusion of fact. 

•6. Ba?jkruptot i©=»351 — Partnersiiip and Members — Payment of Creditors. 

In administering the estate of a bankrupt partnershlp and Its members, 

partnershlp credltors must flrst be pald out of the partnershlp assets 

and separate creditors out of the separate assets, before elther class of 

credltors can resort to the other estate. 

7. Bankruptcy ®=»127 — Partnersiiip and Partners — Separate Trustées 

— Discrétion. 

While Bankruptcy Act, § 5 (Oomp. St. 1&16, § 9589), contemplâtes the 
appolntment In the normal case of the partnershlp trustée as trustée for 
the Indivldual estate, and subdivisions "d," "e," and "f," as to keeplng of 
aecounts, payment of expenses, and appropriation of net proceeds, recog- 
nlze that In the ordinary case such appolntment Is essentlal to an orderly 
and économie administration of the partnershlp estate and to the protec- 
tion of the rlghts of partnershlp credltors, yet, such unltary appolnt- 
ment being nowhere expressly required, and the act eontemplatlng an 
administration by a trustée selected by creditors, the court bas dlscre- 
tionary power to appoint separate trustées for such estâtes, to be exer- 
clsed only In case of spécial and pecullar necesslty, for the protection of 
rights whlch cannot be adequately protected by a common trustée or by 
credltors dlrectly, but provldently used, lustead of abused, where the pro- 
ceedlng agalnst the partner was instituted after the administration of 
the partnershlp estate had progressed to a divldend, and the assets of 
the indivldual estate are ln.sufficlent to meet the debts of the estate, so 
that the partnershlp creditors can hâve no concern wlth the administra- 
tion of the indivldual estate. 

8. Bankruptcy ©=342% — RErEEEE — Allowance to Attorneys — Recommit- 

TAL. 

Reversai of the order of the référée in bankruptcy, maklng lump sum 
allowances to attorneys, wlth recommlttal of the matter to the référée 
for further considération, was justlfled ; it being impossible for the 
court to détermine what services were performed, or to form an opinion 
other than that the allowances appeared to be very large, belng more 
than 30 per cent, of the net estate for distribution. 

Pétition for Revision of Orders of the District Court of the United 
States for the Eastern District of Kentucky; A. M. J. Cochran, 
Judge. 

Pétition of C. L. Wood, as trustée in bankruptcy of G. W. McDan- 
iel & Ce. and George Mitchell, individually, to revise orders of the 
District Court in the case of such bankrupts. Orders affirmed. 

^^rsFoi other case=! see sauie ti-iAc & IIJY NUllUEll in aU iU-j-r-îumbered Di;ests & Indexes 
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Cole & Cole, of Maysville, Ky., for petitioner. 
W. H. Rees, of Maysville, Ky. (T. D. Slattery, of Maysville, Ky., 
of counsel), for respondents. 

Before KNAPPËN, MACK, and'DENISON, Circuit Judges. 

KNAPPEN, Circuit Judge. January 26, 1916, involuntary pro- 
ceedings in bankruptcy were instituted against the firm of McDaniel 
& Ce. The partnership was adjudicated bankrupt and a trustée ap- 
pointed over the partnership estate. Adjudication as to the individual 
members of the firm was not asked and was not had. About four 
months later involuntary proceedings were begun against Mitchell,, 
a member of the partnership, and he was adjudicated a bankrupt. At 
a creditors' meeting, in the matter of Mitchell's individual estate,. 
held in the following January, the référée denied the motion of Mitch- 
ell's creditors to proceed to elect a trustée for his estate, and ordered 
the consolidation of the individual estate with that of the partnership, 
appointed the trustée of the partnership estate trustée of the individual 
estate, and directed the turning over of the latter to such trustée. 
This order was reversed by the District Judge. Meanwhile, the ad- 
ministration of the partnership estate had proceeded, and before the 
making of the order just referred to a small dividend had been de- 
clared. The referee's action, in connection with the dividend order, 
in awarding several hundred dollars compensation to the receiver and 
to the attorneys for petitioning creditors, for the trustée^ and for the 
receiver, was reversed by the District Judge. This proceeding is 
brought by the trustée, under section 24b of the Bankruptcy Act, to 
review both thèse orders of reversai. 

[1-3] 1. The trustée challenges the jurisdiction of the District 
Judge to entertain either pétition for review. As to the first pétition, 
the contention is that under General Order in Bankruptcy No. 27 the 
pétition for review must be in writing and fîled with the référée, that 
such pétition was not filed, and that its subséquent filingconferred no 
jurisdiction. This contention must be overruled, for in his opinion 
on motion to set aside the reversai of the referee's order the District 
Judge States that, while in his first order he had given directions for 
the filing of pétition in case one had not already been filed, it was as- 
certained that one had been duly filed, but had been misplacéd. This 
statement is not controverted by the record. Moreover, it there af- 
firmatively appears that the pétition for review was filed on the same 
date that the certificate thereunder bears, and on the day previous to 
the filing of that certificate; and even if the pétition was filed only 
with the clerk (as it may bave been), it was treated by the référée as 
filed with him, and was as effective as if first filed with that offîcer and 
later by him filed with the clerk. 

As to the other pétition for review the criticism is th^t it was not 
filed within ten days after the order sought to be reviewed. But there 
is no suggestion of local rule requiring the pétition to be presented 
within ten days, and the District Judge expressly asserts the absence 
of such rule. In fact, however, the pétition was filed on the tenth 
day after the entry of the order complained of ; and the date of the 
entry, not the date the order bears, governs. 
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[4,5] 2. As to the sélection of trustée: The pétition to adjudicate 
the individual partner bankrupt was a whoUy separate and independent 
proceeding. Not only was it net entitled in the matter of the partuer- 
ship estate, but it contained no mention even of the fact of such estate, 
or of the existence of a partnership. The order of appointaient 
was entitled in the individual estate. When the question of appointing 
a trustée came up, the administration of the partnership estate had al- 
ready proceeded for about eight months. The action of the District 
Judge in reversing the appointment made by the référée was based 
upon the proposition, stated in his opinion, that : 

"There can be no question, that the Individual Uabilitles largely exceed the 
Individual assets, so that there Is nothlng In the individual estate for part- 
nership creditors." 

This conclusion of fact is binding upon us, for in proceedings to 
revise undçr section 24b of the Bankruptcy Act we are limited to a 
review in matter of law, and cannot détermine questions of fact involv- 
ed in the finding or order sought to be reviewed, where there is any 
évidence to support them. Duryea Power Co. v. Sternbergh, 218 U. 
S. 299, 302, 31 Sup. Ct. 25, 54 L. Ed. 1047; In re Stewart (C. C. A. 
6) 179 Fed. 222, 228, 102 C. C. A. 348 ; In re Holden (C. C. A. 6) 
203 Fed. 229, 233, 121 C. C. A. 435. The record is not such as to 
permit the assumption of lack of évidence to support this statement. 
True, the opinion is not in f orm a finding of facts, such as contemplat- 
ed by subdivision 2 of our rule 34 (202 Fed. xxi, 1 18 C. C. A. xxi) ; 
but petitioner asked no finding of facts, his pétition to revise does not 
assert the absence of testimony or admission supporting the state- 
ment of the District Judge, nor is error in that respect asserted there- 
in. The copy of bill in equity to set aside conveyances, accompanying 
the trustee's application to set aside the District Judge's order of re- 
versai, is not enough to controvert the judge's conclusion of fact. The 
trustée, under a pétition to revise in matter of law only, is not thus 
in position to complain of the absence of formai finding of facts. 

[6] It is well settled that, in administering the estate of a bankrupt 
partnership and its members, partnership creditors must first be paid 
out of the partnership assets, and separate creditors out of the sepa- 
rate assets, before either class of creditors can resort to the other 
estate. Francis v. McNeal, 228 U. S. 695, 700, 33 Sup. Ct. 701, 57 
L. Ed. 1029, L. R. A. 191 5E, 706; In re Telfer (C. C. A. 6) 184 Fed. 
224, 231, 106 C. C. A. 366; International Corporation v. Cary (C. C. 
A. 6) 240 Fed. 101, 105, 153 C. C. A. 137. 

[7] The important question upon this branch of the case thus is 
whether the bankruptcy court was, under the facts of this case, in- 
fîexibly bound, as matter of law, to appoint the trustée of the part- 
nership estate trustée of the individual estate. The trustée con- 
tends that such appointment is compelled by the very terms of sec- 
tion S of the Bankruptcy Act, and, indeed, that under that section, 
and by the adjudication in the individual estate, the trustée of 
the partnership estate automatically became trustée of the in- 
dividual estate, We are unable to agrée with this contention. 
True, a partnership cannot ordinarily be insolvent unless ail 
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the partners are (Francis v. McNeal, supra, 228 U. S. at pages 699- 
701, 33 Sup. Ct. 701, 57 h. Ed. 1029, L. R. A. 1915E, 706; Vaccaro 
V. Security Bank [C. C. A. 6] 103 Fed. 436, 442, 443, 43 C. C. A. 
279) ; and it is not only settled that where a partnership is declared 
bankrupt on a ground involving its insolvency, although less than ail 
of the individual members are declared bankrupt, the bankruptcy 
court has power to draw to itself and administer the property of the 
other meipbers (Francis v. McNeal, supra, 228 U. S. at page 700, 
33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 1915E, 706; Armstrong v. 
Fisher [C. C. A. 8] 224 Fed. 97, 99, 139 C. C. A. 653; Ft. Pitt, etc., 
Co. V. Diser [C. C. A. 6] 239 Fed. 443, 446, 447, 152 C. C. A. 321); 
but it .is also settled, at least in this court, that a bankruptcy court 
administering the estate of a partnership has jurisdiction, as ■ incidental 
thereto, to take possession of the property of a partner, although he 
has not been and could not be adjudgèd à bankrupt ihdîvidually, and 
to adrtiinister the sàme as far as necessary to a settlemént of the part- 
nership (Dickas v. Barnes [C. C. A, 6] 140 Fed. 849, 72 C. C. A. 
261, 5 L. R. A. [N. S.] 654; Ft. Pitt, etc., Co. v. Diser, supra, 239 
Fed. at page 446, 152 C. C. A. 321). In our opinion, section 5 çf 
the Bankruptcy Act contemplâtes the appointment, in the normal 
case, of the partnership trustée as trustée of the individual es- 
tate. In the ordinary case such appointment is essential to an or- 
derly and economical administration of the partnership èstate and to 
thé protection of the rights of the partnership créditer s; and section 
5 recognizes this in providing (subdivision "d") for the keeping by 
the trustée of separate accounts of partnership and individyal prop- 
erty, by providing (subdivision "e") for the payment of expenses from 
the partnership and individual property "in such proportions as the 
court shall détermine," and by the provision (subdivision "f ") for the 
appropriation of net proceeds of partnership property to partnership 
debts and of the individual estate of each partner to the payment of his 
individual debts; but the Bankruptcy Act, neither by the section in 
question nor otherwise, expressly requires such unitary appointment. 
Moreover, the theory of the act contemplâtes an administration by a 
trustée selected by creditors ; and, as remarked by Judge Warring- 
ton, speaking for this court in the Telfer Case, supra : 

"Neither the banknipt partnership nor Its trustée can hâve any possible In- 
terest In the Separate estate of any of the bankrupt partners, except only for 
the beueflt of the partnership creditors." 

We think, therefore, that the bankruptcy court is given discretion- 
ary power to appoint separate trustées for the estâtes of a bankrupt 
partnership and of the individual partners, but that such power should 
be exercised only in case of spécial andpecuHar necessity for the pro- 
tection of rights which cannot be adequately protected by a common 
trustée or by creditors directly. In re Currie (D. C.) 197 Fed. 1012. 
In this case, in view of its history and accepting, as we must, Judge 
Cochran's statement that the assets of the individual estate are insuffi- 
cient to meet the debts of that estate, and it thus appearing that part- 
nership creditors can hâve no possible concem with the administration 
of the individual estate, we think the bankruptcy court had discre- 
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tionary authority to require the appointment of a separate trustée 
for the estate of the individual partner, and, having such discretionary 
authority, his exercise of it should not be disturbed unless shown to 
hâve been abused. The record not only shows no such abuse, but, 
■on the contrary, indicates that the authority was providently exercis- 
ed. The order of the District Judge imphedly, we think, reversed 
the order consohdating the individual and partnership estâtes. 

[8] 3. As to the order of compensation: The order itself is not 
printed in the record, but from what is contained therein, and in 
briefs, it would appear that the awards criticized were $150 to the 
receiver, $400 to. the attorneys representing both the petitioning 
creditors and the receiver, and $300 to the attorney for the trustée. 
It does not appear how the $400 item was apportioned, but the Dis- 
trict Judge States that: 

"According to the exceptions and pétition of the petitloners hère $100 was 
allowed them for their services to the petitioning creditors and $300 for their 
services to the receiver." 

By reason of the facts that ail the allowances were "lump sums," 
that it did not appear whether the allowance to the receiver was within 
the statute, that it was impossible to détermine what légal services 
were rendered to the receiver and what to the trustée, to justify their 
allowance, the court found itself in no position "to form an opinion 
other than to say that the allowances to the attorneys appeared to be 
very large," being "more than 30 per cent, of the net estate in the hands 
of the trustée for distribution" — the judge stating, however, that if 
hut $100 was allowed for attorney's fées to the petitioning creditors 
"the probability is that the allowance on [that] account is not out of 
the way." 

The order of allowance was "accordingly reversed and re-referred 
to the référée for further considération." The District Judge has thus 
not finally passed upon the award, and his order, in view of the con- 
sidérations stated by him, was entirely justified. 

The orders of the District Court are affiirmed. 
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(Circuit Court of Appeals, Slxth Circuit. February 11, 1917.) 

No. 3061. 

1. TuiAL i®=>278 — Instructions — Exceptions — Generality. 

"Exception to charge as glven" is futile, hecause gênerai. 

2. Tbial <@=a273 — Instructions — Exceptions — Time. 

Exception to charge, takeu after the jury retires, Is too la te. 

3. Courts ®=>349 — Fédéral Courts — Following State Statute — Ohoss-Ex- 

amination. 

Gen. Code Ohlo, § 11497, construed as glvlng a party an unllmlted 
rlght to cross-examlne an adversary called by Mm, is not a matter of 
procedvire, or a law of évidence, or a rule as to the eompetency of testl- 
mony or wltnesses, but is a matter of trial administration, which the 
fédéral courts need not foUovi', under the Conformlty Act (Rev. St $ 
914 [Comp. St. 1916, § 1537]). 

@S3For otber cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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4. Appeai and Eurob <s=>928(4)— Pkesumptiox — Existence of Evidence. 

The testlmony uot bèing in tlie record, It must be presumed on appeai,. 
In an action against a publlshiiig compauy for libel In tbe publishing of 
articles written by J., Its editor, th.'it there vas testimony of sucli charac- 
ter as to warrant submission of the question of Its liability to punitive 
damages ; and refusai of tlie requested instruction tliat, relative to malice 
as a foundatlon for punitive damages, the jury could net impute any 
malice of J. to bis eniployers, as the malice of an agent cannot be im- 
puted to his princii)al ; such instruction, to be worth nnything, meaning 
that on the évidence in the case the editor's malice could not be luiputod. 
to the Company, as the malice of an agent may, under proper circum- 
stances, including his quaiity and authority, be Imputed to his principal,, 
and subséquent approval or ratification by a corimration of tlie uiilawfiil 
acts of even a subordinate agent also malsing it liuble to punitive damages. 

In Error to the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

Action by Thomas L. Sloan against the American Issue Publishing; 
Company and others. Judgment for plaintiflf, and certain défendants, 
bring error. Affirmed. 

Thomas H. Clark, of Columbus, Ohio, for plaintiffs in error. 
Thomas M. Sherman, of Columbus, Ohio, and Thomas h. Sloan, of 
Washington, D. C, for défendant in error. 

Before WARRINGTON, KNAPPEN, and MACK, Circuit Judges.. 

KNAPPEN, Circuit Judge. [1,2] Action for libel against the- 
Publishing Company, its gênerai manager, and the editor of one of its- 
publications. In a charge to which no exception was taken, except the 
gênerai and futile "exception to the charge as given," taken after the 
jury retired (Pittsburg, etc., R. Co. v. Scherer [C. C. A. 6] 205 Fed. 
356, 359, 123 C. C. A. 484 ; Hindman v. First National Bank [C. C, 
A. 6] 112 Fed. 931, 934, 50 C. C. A. 623, 57 E. R. A. 108; Wells, 
Fargo & Co. v. Zimmer [C. C. A. 8] 186 Fed. 130, 132, 108 C. C. 
A. 242), défendants' liability to both compensatory and punitive dam- 
ages was submitted to the jury, resulting in verdict against the Pub- 
lishing Company and its editor, Johnson, for $8,582, which, on motion 
for new trial, was reduced to $5,000. But tvvo questions are properly 
before us. 

[3] 1. The first relates to the trial court's refusai to permit de- 
fendants to call and cross-examine plaintiff under section 11497 of the 
General Code of Ohio, which provides that: 

"At the instance of the adver.se party, a party may be examined as If un- 
der cross-examination, either orally, or by déposition, like any other witness. 
The party calling for such exaniination shall not tUereby be concluded but 
may rebut by counter-testimony." 

The trial court held the statute not binding upon the fédéral courts. 
In Murray v. Third National Bank, 234 Fed. 481, 491, 148 C. C. A. 
247, this spécifie question was passed without décision. We there, 
however, construed the latter sentence in the section as giving the 
right only to rebut the testimony of the witness by showing thé facts to 
be otherwise than stated by him, holding that such right existed with- 
out the statute, even as to one's own witnesses. Again, a party bas 

®=3For other cases see same toplc & KEV-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the right, independently of this statute, to call his adversary as a wit- 
ness in his own behalf. For présent purposes, therefore, tiie only im- 
portant question is whether the provision giving a party an unUmited 
right to cross-examine an adversary called by him is binding on the 
fédéral courts. 

The resuit of the Conformity Act (Rev. Stat. § 914 ; Comp. Stat. 
1916, § 1537), the Rules of Décision Act (Rev. Stat. § 721 ; Comp. 
Stat. 1916, § 1538), and the Competency of Witnesses Act (Rev, Stat. 
§ 858; Comp. Stat. 1916, § 1464), is to make state statutes relating to 
the competency of witnesses and the competency of testimony, as well 
as the state law of évidence generally, binding on the fédéral courts 
sitting within such state, except where in conflict with the fédéral 
Constitution, statutes, or treaties. McNiel v. Holbrook, 12 Pet. 84, 
89, 9 L. Ed. 1009; Ryan v. Bindley, 1 Wall. 66, 68, 17 L. Ed. 559; 
Connecticut Life Ins. Co. v. Union Trust Co-, 112 U. S. 250, 252, 5 
Sup. Gt. !19, 28 L. Ed. 708; Ex parte Fisk, 113 U. S. 713, 720, 5 Sup. 
Ct. 724, 28 L. Ed. 1117; Bûcher v. Cheshire R. R. Co., 125 U. S. 
555, 583, 8 Sup. Ct. 974, 31 L. Ed. 795; Nashua Bank v. Anglo- 
American Co., 189 U. S. 221, 228, 23 Sup. Ct. 517, 47 L. Ed. 782; 
Central Vt. R. R. Co. v. White, 238 U. S. 507, 511, 35 Sup. Ct. 865, 
59 Iv. Ed. 1433, Ann. Cas. 1916B, 252. 

On the other hand, it is equally well settled that the personal con- 
duct and administration of the trial on the part of the judge in the dis- 
charge of his separate functions is not within the Conformity Act. 
We refer, in note hereto, to illustrations of this principle contained in 
the décision of this court in Knight v. Illinois Central R. R. Co., 180 
Fed. at page 372, 103 C. C. A. 514.^ 

The ultimate question thus is whether, on the one hand, the stat- 
ute is to be considered as a matter of procédure, or a law of évidence 
or a rule as to the competency of testimony, or whether, on the other 
hand, it is to be regarded as a subject within the personal conduct 
and administration of the trial on the part of the presiding judge. In 
our opinion, the statute is not, properly speaking, a matter of procé- 
dure, a law of évidence or a rule of the competency either of witnesses 

1 State statutes and state Constitutions forblddlng judges In charglng 
jurles to express an opinion upou the facts are not binding on the fédéral 
courts (Railroad Co. v. Putnam, 118 U. S. 545, 553, 7 Sup. Ct. 1, 30 L. Ed. 
257 ; Kailway Co. v. VicUers, 122 V. S. 360, 7 Sup. Ct. 1216, 30 L. Ed. 1161) ; 
nor are state statutes provldlng that wrltten Instructions shall be taken by the 
jury in their retireraent and that papera read in évidence may be taken by 
them (Nudd v. Burrows, 91 U. S. 426, 23 L, Ed. 286) ; nor provisions that the 
judge require the jury to flnd speclally upon partlcular questions of fact (Rail- 
road Co. V. Horst, 93 U. S. 291, 299, 23 L. Ed. 898; McElwee v. Metropolitan 
Lumber Co. [6th Circuit] 69 Fed. 302, 319, 16 C. C. A. 232) ; nor statutes re- 
quiring that ail instructions of the court to the jury shall be In wrltlng (lAu- 
coln V. Power, 151 U. S. 436, 14 Sup. Ct. 387, 38 L. Ed. 224) ; nor does the 
statute require the fédéral court to follow a state practlce forblddlng the 
séparation of a jury after charge given and before verdict rendered (Liver- 
pool & h. & G. Ins. Co. V. Friedman [6th Circuit] 133 Fed. 713, 716, 66 C. C. A. 
543) ; nor is a state statute dispensing with the requlrement that exceptions 
to the charge be made whlle the jury is at the bar, and before it retires, bind^ 
Ing upon the fédéral courts (Consumers' Cotton OU Co. v. Ashbum [5th Circulti 
81 Fed. 331, 333, 26 O. C. A. 436). 
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or of proof, but relates rather to a mode of examination of witnesses, 
and is thus a subject within the personal conduct and administration 
of the trial. The scope and extent of the cross-examination of a wit- 
ness is peculiarly a matter of trial administration. See 5 Chamber- 
layne, Mod. Law of Evidence, § 3723. 

We think the right of cross-examination attempted to be given by 
the statute falls, by fair analogy, directly under the ban of the well- 
settled rule in the fédéral courts that, subject to certain exceptions not 
hère important, the right to cross-examine a witness is limited to the 
subject-matter of his direct examination. Philadelphia, etc., R. Co. v. 
Stimpson, 14 Pet. 448, 461, 10 L. Ed. 535; Houghton v. Jones, 1 
Wall. 702, 706, 17 h. Ed. 503, where it is said "the rule hàs been long 
settled that the cross-examination of a witness must be limited to the 
matters stated in his direct examination" ; Wills v. Russell, 100 U. 
S. 621, 626, 25 L. Ed. 607, where in holding that a judgment would not 
be reversed because cross-examination was not limited to the exami- 
nation in chief, it was said that "the mode of Conducting trials, and 
the order of introducing évidence, and the time when it is to be in- 
troduced, are matters properly belonging very largely to the practice 
of the court where the matters of fact are tried by a jury" ; McKnight 
V. United States (C. C. A. 6) 122 Ped. 926, 928, 61 C. C. A. 112; 
Poster V. United States (C. C. A. 6) 178 Ped. 165, 177, 178, 101 C. C. 
A. 485; Haies v. Mich. Central R. R. Co. (C. C. A. 6) 200 Ped. 533, 
538, 118 C. C. A. 627; in which latter case it is said "the gênerai 
rule of practice in the fédéral courts limiting cross-examination to the 
matters embraced in the examination in chief, subject to certain ex- 
ceptions, is settled." If the statute in question is binding upon the 
fédéral courts, no reason is apparent why a statute of a state giving 
to a party the complète right to cross-examine his adversary's witness, 
without référence to the subject-matter of the direct examination, 
would not be equally binding upon the fédéral courts. 

In view of the long-established course of décisions, to some of 
which we hâve referred, we cannot doubtthat such statute would be 
held not so binding. We hâve not overlooked the fact that in David- 
son S. S. Co. V. United States (C. C. A. 8) 142 Ped. 315, 73 C. C. A. 
425, a similar statute of Minnesota was applied to a suit in the féd- 
éral courts. In that case, however, the question we are considering, 
viz. w'hether the statute was binding upon the fédéral courts, does not 
seem to have been raised or considered. 

2. The remaining question relates to the refusai, following the 
charge, of a request that : 

"If the jury corne to consider the question of malice as a foundatlon for 
punitive or exejnplary daruuges, the .lury cannot Impute any malice if they 
should flnd Mr. Johnson had any, to his employers. The malice of an agent 
cannot be Imputed to his principal." 

The remarks of the judge in denying motion for new trial seem to 
indieate that he understood défendants' contention to be that the cor- 
poration was not subject to punitive damages in an action for libel, 
which) of course, is not the law. Washington Gaslight Go. v. Lans- 
den, 172 U. S. 534, 544, 19 Sup. Ct. 296, 43 L. Ed. 543. In this court 



AMERICAN ISSUE PUB. CO. V. SLOAN 255 

the stated ground of the assignment o£ error is that no ofîicer of the 
défendant Publishing Company "knew anything about the publications 
complained of or had in any way authorized them, and there is no 
évidence whatever to the contrary." The contention seems to be that 
the alleged libelous articles — three in number— were published upon 
the sole responsibility and at the sole direction of Johnson, the editor, 
who wrote them, that Johnson was net an officCr of the Publishing 
Company, and that the applicable rule is that a corporation is not lia- 
ble in punitive damages for the unlawful acts of a subordinate em- 
ployé — not wielding the full executive power of the corporation — 
merely because of the malicious motives of the employé. 

The gênerai rule of law invoked is well established. L. S. & M. 
S. Ry. Co. v. Prentice, 147 U. S. 101, 109, 13 Sup. Ct. 261, 37 L. Ed. 
97 et seq. ; Memphis Co. v. Cumberland Co. (C. C. A. 6) 231 Fed: 835, 
838, 146 C. C. A. 31 et seq., and cases cited in that opinion. As an 
abstract statement of law, the requested instruction was too broad. 
The malice of an agent may, under proper circumstances, including 
the quality and authority of such agent, be imputed to his principal. 
L. S. & M. S. Ry. Co. v. Prentice, supra; Memphis Co. v. Cumber- 
land Co., supra. For example, a newspaper corporation has been held 
liable in punitive damages for the malicious conduct of its général 
manager — although he need not be a member of the corporation^ 
(Post Publishing Co. v. Hallam [C. C. A. 6] 59 Fed. 530, 536, 8 C. 
C. A. 201) ; and subséquent approval or ratification by a corporation 
of the unlawful acts of even a subordinate agent makes it also liable 
in punitive damages.^ If, however, the requested instruction means 
(as it must, to be worth anything) that upon the testimony in the 
case the editor's malice cannot be imputed to the Publishing Company, 
we are met with the fact that the testimony is not before us, for the 
bill of exceptions contains no statement whatever of the évidence re- 
specting this subject, the few lines of testimony which it contains re- 
lating solely to the subject of the assignment discussed in the first sub- 
division of this opinion; and in the absence of such record the pre- 
sumption would be that there was testimony of such character as 
to make it proper to submit the question of the Publishing Company's 
liability to punitive damages, and to refuse the requested instruction. 
However, were we to look to the charge for information (without de- 
ciding that we may properly do so), we find it there recited that while 
there was undisputed testimony that no officer of the Publishing Com- 
pany was consulted about the articles complained of, and that the 
gênerai manager did not know of them before thèir publication and 
was not consulted as to the propriety of publishing them, did not see 
the matter before it was pubHshed or the papers sent out, nor the 

2 Press Publishing Co. v. Monroe (0. C. A. 2) 73 Fed. 196, 201, 202, 19 C. 
C. A. 429, 435, 51 L. B. A. 353, where It Is sald: "Approval of the conduct of 
the particular éditer who had direeted the publication teuded to prove ratifi- 
cation of his acts" ; L. S. & M. S. Ky. Co. v. Prentice, supra, 147 U. S. at p. 
110, 13 Sup. Ct. 261, 37 L. Ed. 97 ; Bass v. C. & N. W. Ry. Co., 42 Wis. 654, 
666, 24 Am. Rep. 437 ; Rlcketts v. C. & O. Ry. Co., 33 W. Va. 433, 439, 10 S. 
E. 801, 7 h. R. A. 354, 25 Am. St. Rep. 901 ; Haines v. Schultz, 50 N. J. Law, 
481, 484, 14 Atl. 488 ; Craven v. Bloomingdale, 171 N. Y. 439, 448, 64 N. E. 169. 
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copies that were to be circulated ; on the other hand, there was re- 
cited testimony that there was no spécial rule, and no instructions or 
directions, requiring articles to be submitted to the gênerai manager 
for approval bef ore their publication, that matters for publication 
were, in, fact, seldom presented to the gênerai manager, who, while 
"in a way" supervising, gave the editor "wide latitude." 

[4] In view of tiie entire situation, including the absence of the tes- 
timony generally, we cannot assume that there was not évidence in the 
case which would justify an inference that the editor, Johnson, was, 
in efFeçt, a managing editor, and that he, in writing and publishing the 
alleged libelous articles, acted in reckless disregard of plaintiff's rights 
(which is express malice),' nor can we assume that there was no. évi- 
dence from which the jury mjght prppei-ly find subséquent approval 
and ratification, on the part of the, Publishing Company, of the editor's 
conduct, especially having in mind that six months elapsed between 
the publication of the first and second articles, and more than a month 
between the second and third, and that ail three défendants joined in 
a common défense, including an assertion of the truth of the alleged 
libelous articles. There seems pertinency in the remark of Judge 
Sater, in denying the motion for new trial : 

"The défendant company was by no means totally ignorant of Johnson's 
past career as the writer of articles, and it took a long chance when it gave 
hlm a loose rein in editorial matters. If it dld not know it before, it knew it 
after the first article appeared." 

A distinction between imputed and original liability of a principal 
by virtue of a subséquent approval or ratification of his agent's acts 
would, for the purposes of this review, seem overrefined. Upon this 
meager and unsatisfactory record, we cannot say that the refusai of 
the requested instruction was réversible error, 

This conclusion makes it unnecessary to consider the question, 
which obtrudes itself, whether the managing editor of a publication, 
though not the gênerai manager or an officer of the publishing cor- 
poration, so far wields the executive authority, and is so far the other 
self of the corporation, with respect to such publications, as that his 
reckless disregard of the rights of those made the subject of such 
publications, as distinguished from private malice or personal grudge, 
is imputable as matter of law to the corporation, regardless of its 
approval or ratification. 

In nothing we hâve written hâve we intended to express any opin- 
ion of our own upon the merits of the case, or as to the fault or free^ 
dom from fault of either the editor or the Publishing Company. 

The judgment of the District Court is affirmed. 

3 L. S. & M. S. By. Co. v. Prentice, supra, 147 U. S. at p. 113, 13 Sup. Ct. 201, 
37 L. Ed. 97 ; Milwaukee, etc., Ey. Co. v. Arms, 91 U. S. 489, 495, 23 L. Ed. 374 ; 
Press Pub. Co. v. Monroe, supra, 73 Fed. at p. 200, 19 C. C. A. 429, 51 L. R. 
A. 353; Maclean v. Scrlpps, 52 Mich. 214, 222, 17 N. W. 815, 18 N. W. 209. 
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MUTUAL OIL CO. r. HILLS. 

(Circuit Court of Appeals, Ninth Circuit. February 11, 1918.) 

No. 3010. 

1. Spbcific Performance <S=>70 — Compellino Tbansfeb of Stock— Inadé- 

quate REMEDY AT Law. 

Though, ordlnarily, complète and satlsfactory remedy for f allure to 
dellver eertlficates of stock sold may be liad In damages at law, tbere are 
exceptions, where equlty wlll give relief, as wliere the value of the stock 
In question Is not readlly ascertainable. or where It cannot be had in the 
market, except at great inconvenlenee and expense. 

2. Specific Perfoemance iS=121(3) — Tbansfer op Corporate Stock— Suffi- 

ciency of Evidence. 

In suit for spécifie performance of a contract to transfer corporate 
stock, évidence that the value of the stock in question was not readlly 
ascertalnable, and that it could not be had In the market, except at in- 
convenlenee and expense, Ueld to bring the case wlthin the rule glvlng 
the court jurisdlction In equlty to compel a transfer. 

3. Specific Performance ®=>32(3) — Agbeement as to Employment of Man- 

ager— Bilatéral Characteb. 

Where one oU company, actlng through Its président, induced the man- 
ager of another company to enter its employment under a contract where- 
by the manager took 30 shares of stock, glvlng a note to be discharged 
by divldends, and agreed to work for $120 a month salary and 5 per cen- 
tura of profits In his district, which contract was performed by the man- 
ager untll he was discharged, the contract of employment, including the 
collatéral matter of the purchase of stock, was uut unilatéral, binding 
only on the oil company, and so not speciflcally enforceable as to the 
stock by the manager. 

4. Corporations iS=>426(10) — Contract by Président— Acceptance of Bbne- 

FITS. 

A corporation was bound by a contract for the employment of a man- 
ager, made on its behalf by its président, who, when he made It, had 
gênerai control over the corporation, which company later, with knowl- 
edge by the incorporators, dlrectors, and secretary, accepted the benefits 
of the manager'» services, acqulesced in the arrangement, and for sev- 
eral years falled to make any objection thereto, though the contract cov- 
eriug the manager'» employment was not formally brought before the 
board of dlrectors for three years. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana ; Geo. M. Bourquin, Judge. 

Suit by H. G. Hills against the Mutual Oil Company. From a de- 
cree for plaintifï, défendant appeals. Affirmed. 

This is a suit in specific performance, brought by Hills, plaintiff, against 
the Mutual Oil Company, défendant, to requlre the performance of an agree- 
ment for the sale of stock in the défendant company, and for aecounting. It 
is alleged by plaintiff that before December 18, 1909. the corporation author- 
Ized Greenlees, its président, to make ail arrangements necessary to enable 
défendant to engage in the business of marketing oils and petroleum In Mon- 
tana, and Intrusted to Greenlees the entire supervision, management, and 
control of the business; that in December, 1909, défendant, through Green- 
lees, negotiated with plaintiff for the purpose of inducing him to end his rela- 
tions with the Continental Oil Company at Great Falls, Mont., and to take 
charge of the business of the Mutual Oil Company in the Great Falls section ; 
that Greenlees represented to Hills that the district managers of the new 

^caFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
248 F.— 17 
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Company must be stockholders in défendant; that as the resuit of the nego- 
tlatlons an agreement, a partial mémorandum of which was In writlng, was 
made. The writlng was dated at Great Falls, December 18, 1909, and la as 
follows: 

"Gt. Falls, Mont., 12—18, 1909. 
"Whereas, I hâve thls day executed a note to the Mutual Oil Co., of Law- 
rence, Kansas, for $3,000.00, same being given. for 30 shares, of $100.00 each, 
of the common stock of the Mutual OU Co.: It Is hereby agreed that the 
dlvidends accrulng on this stock, together with my share of thenet earnlngs 
of the Great Falls district, same being 5 per cent., as set out in one certain 
contract, shall be applied on sald note untll same is fuUy paid. The above 
shares of stock to be then dellvered to me together with the canceled note by 
the Mutual OU Co. Should this note not be fuUy paid in this manner when 
due, it Is agreed that a new note for the balance then due shall be executed 
to be hcld in the same manner untll fuUy paid. The old note to be canceled 
and returned. H. G. HUls. 

"Mutual Oil Co., 

"By J. R. Greenlees, Pt." 

It is further alleged that under the terms of the agreement Hills was to be 
employed as manager of the business of the Oil Company in the Great Falls 
district for such period as Hills should be in good health and able to give bis 
attention to the management of the business; that the 011 Company would 
pay to Hills $120 per month and 5 per cent, of the net earnlngs of the business 
doue by the défendant in the Great Falls district; that plaintiff would, buy 
from the défendant 30 shares of the capital stock at $100 per share; that 
Hills made and delivered hls promissory liote for $3,000, payable on or about 
July 1, 1911, for the 30 shares of stock, the ceftiflcates for whlèh were to be 
issued and delivered to HUls whenevèr the note was paid; that ail dlvidends 
upon the 30 shares and the 5 per cent, of net earnlngs were to be applied on 
the note untll it was paid, and if not paid at maturlty renewal note for bal- 
ance due was to be made, to be paid off under like arrangements. It Is alleged 
that Hills began his work as manager about January 19, 1910, and remained 
untll about March 1, 1913, when, without reason, he was dlscharged. Plaintiff 
allèges that the 5 per cent, of the net earnlngs in the district Would be at 
least $3,000 per annum, and that the dlvidends earned on the stock had' been 
at least 100 per cent., and that the market value of the shares when suit was 
brought was at least $200 per share; that about July 11, 1911, the défendant 
required him to make a renewal of the flrst note, and that he made such re- 
newal ; that dlvidends earned upon the 30 shares of stock exceeded the $3,000 
owlng by him to the défendant on the promissory note, and that the note 
ought to hâve been canceled; that the business and value of shares will great- 
ly Increase; that the stock is not for sale in the market; that the shares 
bave a spécial and péculiar value, andj that the défendant can dellver 30 
shares. 

The défendant denied that Greenlees was authorlzed to make the writlng 
of December 18, 1909, or arrangements to enable it to engage in business in 
Montana, as alleged, and set up that about December 18, 1909, Greenlees met 
Hills in Great Falls and employed him as the manager of the business of the 
défendant company for the Great Falls district at a salary of $120 per month, 
but that In doing so Greenlees acted on hls own responslbility, and that the 
salary considération was the only thing offered by Greenlees to Hills as an 
Inducement for him to terminate bis relations with the Continental Oil' Com- 
pany; that. If Greenlees made any représentations to the eflfect that the man- 
agers must become stockholders, they were untrue and unauthorized ; that 
Hills remained in the empioy of the company untU February, 1913, when he 
was dlscharged as its résident agent and manager for the Great Falls district, 
and was thereafter employed by the company as a clerk at $100 a inonth until 
this action was commenced. The averménts with respect to the contract are 
denied, as Is ratification of any act of Greenlees in assumlng to enter Into 
any such contract, and it is alleged that, when Greenlees made the writlng, 
plaintifC was fully Informed that before it would hâve any efEect It would 
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have to be ratlfled by the board of directors. It Is alleged that the wrlting 
was to be regarded as temporary and Informai, and a proposed arrangement, 
but that the formai contract was never executed or ratlfled, ail of which the 
plaintiff knew ; that plaintiff was discharged for incompetency about March, 
1913; that if plaintiff ever made the $3,000 note, as alleged, défendant did 
not know of it, and never ratlfled in any manner any action with respect to the 
note; that the contract set out in the plalntifC's complalnt is illégal and void at 
law; that plaintiff did not render satisfactory services, disregarded Instruc- 
tions made to hlm, and caused the loss of considérable money. 

The District Court heard the évidence and found that on December 18, 1909, 
a contract between plaintiff and défendant was made, whereby plaintiff was 
to become local manager for the défendant, to establlsh and conduct local 
stations at Great Falls and elsewhere in Montana for sale and distribution of 
oil, so long as plaintiff was in good health and âttended to business; that 
plaintiff was to be paid $120 per month and 5 per cent, of the net earnings of 
the managed territory; that plaintiff agreed to buy of défendant 30 shares of 
its common stock, and gave therefor his note for $3,000, to be paid by appli- 
cation of divldends accruing and the 5 per cent. ; that the défendant com-! 
pany had no directors until Junè, 1910, but that prior to that time Greetilées; 
wàs the practical head of the conipany, assumed to be président, madç bis 
ofl^ce the oflice of the eompany, alone traiisacted ail business in establishing 
and carrying on the business, alone was actively engaged thereln, sustained 
it wjth his mpney and crédit, borrowed money on its crédit, supported by hls 
Personal indorsement of its notes, executed and pledged by him as collatéral, 
made ail deféndant's contracts, submitted them to no one, "and In ail things 
did ail the corporation could do"; that hls co-lucorpôrators knew and ac- 
quiesced in ail that he did; that the parties intended the contract to take 
Immédiate effect; that tbe note of the plaintiff was delivered December 18, 
1909, to Greenlees, for the corporation ; that Hills actively entered the 
service of the eompany about January 19, 1909, and remained thereln some 
thrée years, without any action by the directors; that réduction of tlié agree- 
ment to writlng was not a condition : précédent, but that, if it was, it wàs 
waived and performance of the contract entered upon. The court found that 
the directors took no adverse action, notwithstandlng the fact that, the, in- 
corporators ançl directors of the défendant eompany knew that Greenlees liad 
"made sbme arrangement" with Hills, and that Greenlees, for the défendant, 
pledged Hills' noté prior to the création of the board of directors, and rené vr- 
ed and repledged the note ; that in March, 1910, Hills' application for a fldelity 
bond passed through the eompany office and! was signed by the secretary, and, 
notwithstandlng the fact that the attorney's draft sent to Gre^enlees became 
known to the secretary and directors of the eompany, and that Hills had re- 
mained in the service of the eompany, "no one of them," flnds the court, "even 
suggested to plaintiff, prior to the summer of 1912, that défendant denied the 
contract and would not perform it," 

Fletcher Maddox and I. W. Church, both of Great Falls, Mont., 
and S. D. Bishop, of Lawrence, Kan., for appellant. 

James W. Freeman and John N. Thelen, both of Great Falls, Mont., 
Edwin L. Norris, of Dillon, Mont, and George E. Hurd, of Great 
Falls, Mont., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1] It is 
urged by défendant that it was error for the court to decree that the 
défendant corporation should cause to be issued and delivered to plain- 
tiff certificates for 30 shares of its stock. The assignment of error 
is predicated upon certain évidence that Hills had bought stock for 
himself in the corporation in ppen market within two years of the date 
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of the trial of the case, and that under such circumstances equity would 
not interfère, but would leave the plaintiff to his remedy at law. While 
ordinarily, complète and satisfactory remedy for failure to deliver cer- 
tificates of stock may be had in damages at law, there are exceptions. 
For example, where the value of stock in question is not readily to be 
ascertained, as in Newton v. Wooley (C. C.) 105 Fed. 541, or where the 
stock cannot be had in the market, except at great inconvenience and 
expense, as in Equitable G. Co. v. Baltimore Coal Tar & Mfg. Co., 
63 Md. 285, equity will give relief. Story Equity Jurisprudence, 717(a), 
718. The Suprême Court, in Hyer v. Richmond Traction Co., 
168 U. S. 471, 18 Sup. Ct. 114, 42 L. Éd. 547, in considering a contract 
specifically for the transfer of corporate stock, said : 

"If stock has a recognlzed market value, courts wUl ordinarily leave the 
parties to their action at law for damages for breach of the agreement to sell; 
but in Cases vrhere the stock has no recognlzed market value, is not purchasa- 
ble în the market, or has a value whloh is not settled, but is contingent upon 
the future Workings of the corporation, equity will sometlmes decree spécifie 
performance of a contract of purchase." 

See Express Co. v. Railroad Co., 99 U. S. 191, 25 L. Ed. 319; 
Eeach V. Forbes, 11 Gray (Mass.) 506, 71 Am. Dec. 732; Cushmân v. 
Thayer Mfg Ce, 7(> N. Y. 365, 32 Am. Rep. 315 ; Johnson v. Brooks, 
93 N. Y. 338; Schmidt v. Pritchard, 135 lowa, 240, 112 N. W. 801. 

[2] Plaintiiï's évidence was to the effect that the value of shares of 
stock had risen to not less than $200 per share ; that the business of 
the Company has increàsed, and will increase; that large dividends 
will be earned, the exact amount of which could not be estimated by 
plaintiff; that there is but a limited amount of stock issued; that it 
is not for sale upon the market, and cannot be readily bought ; that it 
was impossible to détermine the actual damage which plaintiff would 
sustain if the stock should not be delivered to him; and it is not de- 
nied that défendant has sufficient stock to enable it to live up to the 
agreement and deliver 30 shares. There was some testimony by the 
secretary of the défendant company to the effect that at the time of the 
trial Mr. Greenlees and another person were offering stock for $160 
per share; but it was indefinite, not only as to the amount of stock 
so offered, but whether there was any gênerai market for the stock. In 
Bernier v. Griscom- Spencer Co. (C. C.) 161 Fed. 438, cited by the ap- 
pellant, plaintiff did not allège that the common stock could not be 
bought in the market, or that it had any peculiar or spécial value to 
the plaintiffj or that the défendant retained any of its stock. The 
court, however, expressly recognlzed that equity would sustain an ac- 
tion for spécifie performance under conditions not generally unlike 
those presented in the présent ciase. In our opinion the court was well 
within the rules which gave it jurisdiction in equity. 

[3] It is contended that the contract was implied, and not express- 
ed, and that equity should riot decree spécifie performance, unless there 
was mutuality, certainty, and definiteness. But there was nothing 
unilatéral in the agreement, for the évidence clearly shows that after 
the parties had been to the office of an attorney in Great Falls, with 
the purpSse of putting their whole contract in writing, Hills gave up 
his position with his former company and directed ail his énergies to 
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the advancement of the interests of his new employer, the défendant 
Company. The note for the shares of stock was given and accepted, 
the défendant company paid him $120 per month, the agreed compen- 
sation, and Hills went ahead to extend the business of the company, 
and for a long time carried it on, apparently to the satisfaction of 
the président of the company and to the advantage of the corporation. 
The contract is enf orceable for benefits corresponding with the time of 
performance by plaintiff. Law v. Smith, 68 N. J. Eq. 81, 59 Atl. 327. 

[4] It is said that the contract was not expressly authorized, and 
was not within the implied povvers of the président of the défend- 
ant company, and that there never was a subséquent ratification 
of the agreement. But it is plain that Greenlees, when he made 
the contract, had gênerai control over the management of the busi- 
ness of the défendant company, and it is found that the corporation, 
with knowledge on the part of the incorporators and directors and 
secretary, accepted the benefits of the services of the plaintiff, acquiesc- 
ed in the arrangement, and for several years failed to make any objec- 
tion thereto. Under such circumstances it does not help the défendant 
that the contract was not formally brought before the board of direc- 
tors until 1912, for the corporation will be bound by the contract. 
Paul Steam System Co. v. Paul (C. C.) 129 Fed. 757; Cook on Cor- 
porations, § 727 ; Marshall on Private Corporations, § 363. 

Other errors assigned are of less importance, and we find none well 
founded. We think plaintifif was entitled to maintain the suit, and to 
hâve the stock transferred, and to the relief granted by the lower 
court to the extent stipulated upon between the parties in case of 
afïirmance. 

Affirmed. 



SOTJTHERN PAC. CO. v. WRIGHT et al. 

(Circuit Court of Appeals, Ninth Circuit. February 18, 1918. Rehearing 

Denied April 1, 1918.) 

No. 2942. 

1. Négligence <©=592 — Imputed Négligence — Driver and Passenger. 

Where deceased, for the purpose of trying out a motor truck with a 
vlew to its purchase, appUed to the owner for the use of the truck, and 
the owner assented on condition that an experlenced chauffeur should 
drive and demonstrate It, the deceased, who was paylng for the use of 
the truck, must, though ridlng thereon and dlrectlng its gênerai route, 
be deemed a passenger, and the négligence of the chauffeur cannot be 
Imputed to deceased. 

2. Railroads <g=>,^50(21) — Crossing Accidents— Jury Question. 

Where deceased, vvhile ridlng on a motor truck In company with a 
presumably compétent driver, who was demoustratlng It for the owner, 
was kllled when the truck was struck by défendants train, the fact 
that deceased, the vlew belng open, did not interfère with the manage- 
ment of the truck when it was drlven on the tracks, does not as a mat- 
ter of law show that the deceased was guilty of contributory négligence, 
but that question is for the jury. 

Hunt, Circuit Judge, dlssentlng. 

^;=>Foi other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Érror to the District Court of the United States for the Nortli- 
ern Division of the Southern District of California ; Oscar A. Trippet, 
Judge. 

Action by Gertrude Wright and others against the Southern Pacific 
Company. Judgment for plaintiffs, and défendant brings error. Af- 
firmed. 

L. L. Cory, of Fresno, Cal., and Elmer Westlake, of San Francisco, 
Cal., for plaintiff in error. 

Gallaher & Aten and Frank Kauke, ail of Fresno, Cal., for défend- 
ants in error. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. On May 22, 1914, George R. Wright, 
while riding upon an auto truck, was instantly killed at a railroad 
crossing in Selma, Cal., in a collision between the truck and the engine 
of a passenger train operated by the plaintiff in error, hereinafter 
referred to. as the Railroad Company. Défendants in error, the sur- 
viving wife and children of the deceased, had judgment in the lower 
couift for $12,000 damages, to reverse which the Railroad Company 
prosecutes this writ of error. 

There are numerous assignments, but, when analyzed, if is found 
that, in so far as they hav.e substance, they are ail coniprehended in 
the question whether or not the court below should hâve held as a 
matter of law that the deceased was chargeable with such contribu- 
fory négligence as to bar recovery by his heirs. The Railroad Com- 
pany introduced no évidence, and, adopting the view of the plaintiffs' 
testimony which the jury might reasonably hâve taken, we may 
State the salient f acts as f ollows : 

The deceased was in the drayage business at the town of Selma, 
and apparently, both for the purpose of trying out an auto truck with 
a view to its purchase and to make certain transfers, he appliéd to 
the owner, Phelan, for the use of the truck in question. Phelan as- 
sented, upon the condition that one Tucker, an experienced chauffeur, 
should drive the truck and "demonstrate" it, and that Wright should 
pay for its use at the rate of $15 per day. With this understanding, 
the truck was put into service on May 22d, and at about 9 o'clock in 
the morning Tucker, with the deceased sitting in the seat, on the right 
side, drove the truck southerly for about a quarter of a mile along a 
road running parallel with the railroad track, and then turned to make 
the crossing. The passenger train from the north was about due, and 
as he turned he looked in that direction, but could see no train, although 
the track was plainly exposed to view for approximately 1,500 feet. 
Up tb this time his speed had been about 6 miles an hour, but as he 
made the turn, a distance of about 145 feet from the main track, he 
slowed down to 3 or 4 miles, and, proceeding at that speed, and looking 
down the track to the south for trains from that direction, he passed 
over the first and second tracks, and was just about to go upon the 
main track, when, again looking to the north, he saw the passenger 
train somewhere between 200 and 400 feet away, coming rapidly. He 



SOUTHERN PAC. CO. V. WRIGHT 263 

made an effort to increase his speed, but not soon enough, for the en- 
gine struck the rear end of the truck, overturning it, and injuring him 
and killing Wright. The train was running at a speed of between 30 
and 40 miles per hour, without bell or whistle, in violation of an ordi- 
nance limiting the speed to 8 miles an hour, and a statute requiring 
the sounding of a bell or the blowing of a whistle. 

[1,2] Undoubtedly a prima facie case was made of gross négli- 
gence on the part of the engineman, and the cause was properly sent 
to the jury, unless, as aiready suggested, the deceased was conclu- 
sively shown to hâve been guilty of contributory négligence. It is un- 
necessary to décide whether or not Tucker was wanting in due care, 
for he is not a party to the suit, and his négligence, if any there was, 
could not be imputed to the deceased. In no sensé were the two men 
engaged in a joint or common enterprise. Their relation was substan- 
tially the same as the ordinary relation between passenger and cab 
driver. The passenger pays for the service, and assumes the right to 
direct where and over what gênerai route the cab shall be driven, but 
has nothing to do with its opération or management. So hère, if, fa- 
vorably to the Railroad Company, we attach no significance to the 
fact that the truck was being "demonstrated," Wright was paying for 
the service of the truck, and presumably was directing where it should 
go, and over what gênerai route, but, by express understanding, Tucker 
was running it. Under such circumstances, Wright was responsible 
only for his own conduct, not for Tucker's. Little v. Hackett, 116 U. 
S. 366, 6 Sup. Ct. 391, 29 L. Ed. 652; Shultz v. Old Colony Street 
Ry. Co., 193 Mass. 309, 79 N. E. 873, 8 L. R. A. (N. S.) 597, 118 Am. 
St. Rep. 502, 9 Ann. Cas. 402; New York, L. E. & W. Ry. Co. v. 
Steinbrenner, 47 N. J. Law Rep. 161, 54 Am. Rep. 126. 

Was he himself guilty of négligence? Can we say as a matter of 
law that he failed to use the degree of care for his own safety which 
an ordinarily prudent person under like circumstances would hâve 
exercised? If so, in what respect was he careless? What did he leave 
undone, that he should hâve done? We must bear in mind that there 
is no évidence that he was an experienced driver ; f air inf erences are 
to the contrary. In so far as we are advised, Tucker was compétent, 
and by Wright was believed to be compétent, to operate the truck skill- 
fuUy and saf ely. As was aptly said by Judge Marshall, in Pyle v. Clark 
(C. C.) 75 Fed. 647: 

"It is a matter of common expérience that passengers in a velilcle trust to 
the driver to avold the ordinary dangers of the road, and I do not know of any 
principle of law which requires them to tender advice, unless consclous of the 
driver's ignorance or want of care." 

It is not a case where the passenger, knowing the danger, volun- 
tarily takes the risk, as where he rides in the nighttime over a perilous 
road or without lights. There was no circumstance to warn 
Wright of danger, or to suggest the need of assistance, or the advis- 
ability of cautioning Tucker. True, the railroad tracks were there, 
and they always warn of danger; and he may bave known that the 
passenger train was about due. But until he had some reason to sus- 
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pect that Tucker was incompétent or careless, or vvas unable safely 
to operate the truck, he not only had the right, but it was his diity, to 
assume that he would not rashly or carelessly go into péril. Generally 
it is the duty of the passenger to sit still and say nothing. It is his 
dtity, because any other course is fraught with danger. Interférence, 
by laying hold of an operating lever, or by exclamation, or even by di- 
rection or inquiry, is generally to be deprecated ; in the long run, the 
greater safety lies in letting the driver alone. And there is nothing 
in the circumstances hère suggesting an exception to the rule. Tucker 
was sober, awake, and had the truck completely under control; and, 
so far as we know, he had shown no disposition to be reckless or ven- 
turesome. It was a bright morning, and the view of the track was 
unobstructed, so that in an instant he could glance either way and see 
an approaching train. There were no other sources of possible dan- 
ger requiring vigilance, and plainly Wright's assistance as a lookout 
was not required. In short, it was a case where a reasonably compé- 
tent, vigilant driver needed no assistance, and would in the long run 
be better off if left alone. 

We are not advised whether or not Wright saw the train, as soon as 
it came into view, a quarter of a mile away, or before it was seen by 
Tucker. He might hâve seen it, and yet reasonably hâve remained 
silent, for he might naturally hâve assumed that, the view being unob- 
structed, Tucker saw it, too, and was governing himself accordingly. 
So that up to the very time that the truck approached the main track 
he may hâve reasonably supposed that Tucker would stop the car in 
time to avoid a collision. And when he realized that he was going to 
attempt to cross ahead of the train, what could, or should, he hâve 
donc? Who can now say as a matter of law? Cry out? He might 
thus hâve confused and disconcerted the driver, and an instant of 
indécision in such a case may be fatal. Hère, with the truck a 
half a second sooner or the train a half a second later, the tragedy 
would not hâve happened. It must be borne in mind that there was no 
time to reflect or reason. If the train was running only 30 miles an 
hour — the speed was probably greater — it was only about 30 seconds 
from the time it came into view a quarter of a mile away until it 
crashed into the truck. 

In view of thèse circumstances, we are of the opinion that, in sub- 
mitting the question of contributory négligence to the jury under prop- 
er instructions, the trial court gave the plaintifï in error no just 
ground for complaint; whether the facts were sufficient to warrant 
its submission over the objection of the défendants in error we need 
not inquire. No case has been brought to our attention where, under 
analogous conditions, it has been held as a matter of law that the con- 
tributory négligence of a passenger, either actual or imputed, was a 
bar to recovery, and the following décisions more or less directly sup- 
port the view we hâve taken : Little v. Hackett, supra ; Shultz v. Old 
Colony Street Ry. Co., supra; New York, L. E. & W. Ry. Co. v. 
Steinbrenner, supra; Partridge v. Boston & M. R. Co., 184 Fed. 211, 
107 C. C. A. 49 ; Wilson v. Puget Sound E. R. Co., 52 Wash. 522, 
529, 101 Pac. 50, 132 Am. St. Rep. 1044; Parmenter v. McDougall, 
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172 Cal. 306, 156 Pac. 460; Pyle v. Clark (C. C.) 75 I^ed. 644, affirmed 
79 Fed. 744, 25 C. C. A. 190. 

The judgment will therefore be affirmed, with costs to défendants 
in error. 

HUNT, Circuit Judge (dissenting). As Tucker described the acci- 
dent, he would hâve "to make a circle to cross the track." He said 
that he looked up the track, and could see with a clear vision to the oil 
tanks, or a little further, at the point he looked ; that he saw no train 
and heard no warning whistle or bell; that he then directed his view 
to his left, easterly and toward a packing warehouse and the dépôt; 
that the warehouse was not far east of the crossing of the tracks, and 
hid the view of the two side tracks ; that he directed his observation 
that way until, as he described it, he got — 

"clear out beyond until I knew everything was safe the way my view was 
ahead. * * * i loolîed to tlie left, wliich would be southeasterly, down to- 
wards the dépôt and Castle Bros.' paclcing house, to see whether anythlng was 
coming northwesterly. Then, atter I was through loolting that way, I turned 
and loolced the other way. When I turned my gaze from the southeasterly, 
and looked back the other way, I had reached the point where the truck was 
practically goiiig onto the main Une track, as near as I can remember, when 
I saw the train coming, the front end of the train; practically the front part 
of the truck was on the main Une. I could only see the train coming, and 
didn't hear any whistle or bell. When I saw the train, it appeared to be 
coming very fast; it seemed to be 200, SOO, or 400 feet away. * * * It was 
coming from the northwest. I then reached down and opened the throttle 
and trled to gain a little more speed ; I was golng very slow ; my automobile 
went forward. I watched this way until the train struck. That is the last 
I knew." 

Witness said he believed Mr. Wright looked up the track at the same 
time he did. On cross-examination the witness gave substantially the 
same account, and also said : 

"I never looked that way agaiu, to see if there was a train approaching, 
until I passed a clear vision of the packing house. I was practically on the 
main track, and looked and saw the train coming right on us. * * * The 
whole space was there unobstructed, and there was no reason why, if I had 
looked, I couldn't hâve seen the train approaching." 

The map introduced shows a crossing of four railway tracks at the 
foot of the crossing street; two side tracks easterly from the main 
track, then the main track, and a track west of the main track. They 
had crossed the two easterly side tracks before reaching the main 
track, where the engine hit the truck. From the time they started 
to cross th© tracks at right angles with East Front street they would 
hâve had to travel approximately 75 feet before reaching the center of 
the main track. 

It simplifies the case to détermine Tucker's attitude from the stand- 
point of the duty of one driving a truck across steam railroad tracks. 
The train was in plain view before he drove the truck upon the two 
side tracks, and if before crossing, or if in crossing, them, he had 
looked in the direction toward the oil station, he would hâve seen 
the engine coming down the main track, and could easily hâve stopped 
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and let it pass. As to Tucker, the case clearly demonstrates contribu- 
tory négligence. 

The question, then, is: Was Mr. Wright guilty of culpable négli- 
gence? I agrée that Wright was not the master of Tucker; on the 
other hand, he was not a passenger for hire, intrusting himself to a 
carrier. As the hirer of the truck and driver, utilizing the truck and 
driver's services in attending to his own affairs, and with control over 
its movements as to direction and service, he was bound to exercise 
ordinary care and diligence to protect himself in the hazardous situa- 
tion of crossing the tracks. Mr. Wright was on the right side of the 
seat of the truck, and therefore had a better view than Tucker, and 
if, before Tucker drove over any of the tracks, Wright had turned 
his eyes toward the cil station, he would hâve seen the train coming, 
and could hâve warned Tucker in ample time to let him stop the au- 
tomobile. But, instead of exercising what seems to me to be the ordi- 
nary vigilance, specially called for when it is considered that there 
were four tracks ahead of them as they crossed, Mr. Wright, hke Mr. 
Tucker, failed, until too late, to give attention to the danger of trains 
from the direction of the oil station. 

Undef the undisputed facts and circumstances, I therefore think 
it should hâve been held that Mr. Wright, as well as Mr. Tucker, 
failed in the duty to exercise ordinary and proper care for his own 
safety, and by his omission to do so directly contributed to the cause 
of the accident. Little v. Hackett, 116 U. S. 366, 6 Sup. Ct. 391, 29 
L. Ed. 652; Schofield v. Chicago & St. Paul Ry. Co., 114 U. S. 615, 
5 Sup. Ct. 1125, 29 L. Ed. 224; N. P. R. Co. v. Freeman, 174 U. Si 
379, 19 Sup. Ct. 763, 43 L. Ed. 1014; New York Central, etc., v. Maid- 
ment, 168 Fed. 21, 93 C. C. A. 413, 21 L. R. A. (N. S.) 794; Rebillard 
V. Minneapolis, St. P. & S. S. M. R. Ce, 216 Fed. 503, 33 C. C. A. 
9, L. R. A. 1915B, 953; Green v. So. Cal. Ry. Co., 138 Cal. 1, 70 Pac. 
926; Martz v. Pac. Elec. Ry. Co., 31 Cal. App. 592, 161 Pac. 16; 
Brickell v. N. Y. C. & H. R. R. Ce, 120 N. Y. 290, 24 N. E. 449, 
17 Am. St. Rep. 648; Dryden v. Penn. R. Co., 211 Pa. 620, 61 Atl. 
249; Noakes v. N. Y. C, & H. R. R. Co., 121 App. Div. 716, 106 N. 
Y. Supp. 522. 

But, while I think the court erred in not holding that initial con- 
tributory négligence on the part of Wright was conclusively shown, 
nevertheless, in my opinion, the case should hâve been submitted to the 
jury, but upon a phase which was expressly eliminated.from considéra- 
tion. It is this: The men in the truck were not trespassers. They 
were at a street crossing upon a thoroughfare which they had a right 
to use. An imperative duty devolved upon the engineer and fireman, 
who were running the locomotive through the city at a high and un- 
lawful rate of speed, and without whistling or ringing the bell, to 
keep a specially vigilant lookout, in order to see whether or not peo- 
ple lawfuUy using street crossings were exppsed to imminent danger 
upon the tracks ahead of their train. 

The way ahead on both sides of the track, and toward the truck as it 
approached the main track, was perfectly clear for observation by the 
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engineer. The engineer knew the speed of his train. Therefore, in 
the ligiit of the presumption that he and the fireman did keep a look- 
out, impartial common-sense minds could say that the most reasonable 
inference from the évidence is that the men on the engine did see 
the truck, and did observe its movements, as it slowly approached and 
started to go upon the track directly ahead of the train. There was, 
therefore, ample évidence to require the court to hold that, notwith- 
standing the fact that the négligence of Wright and Tucker had 
brought them to a situation of fearful danger, nevertheless, v^fhether 
or not the engineer actually saw the truck, and, observing its move- 
ments, saw the péril of the men, yet was guilty of omission to use the 
means at his hand to give timely warning, and, if necessary, slow 
down and thus avoid collision with the truck and in jury to the men in 
it, was for the jury to détermine. Grand Trunk R. Co. v. Ives, 144 
U. S. 408, 12 Sup. Ct. 679, 36 h. Ed. 485 ; Fluckey v. Southern R. Co., 
242 Fed. 468, 155 C. C. A. 244. 

But, as the District Court expressly charged the jury that the "last 
clear chance doctrine" had no application, the jury were precluded 
from considering the phase of the case just referred to. It therefore 
results : There was material error against the railroad company 
in submitting the issue of initial contributory négligence, which in my 
opinion ought not to hâve been submitted, and there was material 
error against the défendant in error in a refusai to submit the issue 
of knowledge of péril which by subséquent occurrences might hâve 
avoided the conséquences of the contributory négligence. Under such 
circumstances this court must assume that the jury obeyed the charge 
of the court, and that the verdict and judgment were founded upon 
the single theory, which I think was improperly submitted. 

The remedy, I think, should be by reversai, with directions to grant 
a new trial. 
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ARMSTRONG et al. v. UNION TRUST & SAVINGS BANK. 

(Circuit Court of Appeals, Ninth Circuit. February 18, 1918.) 

No. 3009. 

1. Corporations ®=5566(5) — "Capital Stock" — Nature of — "Certificate of 

Stock" — "Certificate of Indebtedness." 

"Capital stock" of a corporation repre.sents the capital on wliich It 
is authorized to do business, and It constitutes one of the assets to whieli 
ail creditors may look for paynuent of their demands. Thus an owner 
of capital stock cannot share in the assets until ail of the debts of the 
corporation hâve been paid ; hence a "certificate of indebtedness," whlch 
represents a liabllity of the conipany, is wholly distinct from a "certifi- 
cate of stock." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Capital Stock ; Certificate of Stock ; First Séries, Certifi- 
cate of Indebtedness.] 

2. Corporations <g=>5e6(5) — "Preferred Stock" — RiaiiTs of. 

"Preferred stock" is nierely a particular class of capital stock, being 
differentiated from the ordinary stock, as endowed with some peculiar 
quality ; but as against creditors a holder of preferred stock cannot 
reach corporate assets. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Preferred Stock.] 

.3. Corporations <S=>]70 — Obligation.s— Namé or Instrument. 

In determining whether holders of corporate certiflcates are creditors 
or stockholders, the name given to the certificate is not controlling. 

4. Corporations (®=>170 — Certificates— Preferred Stock. 

Where a corporation, authorized to issue preferred stock, Issued cer- 
tificates reeiting that the holder was the owner of shares of preferred 
stock and entitled to interest on the par value thereof, and providlng 
for a premium in case of retirement within ten years from issuance, the 
holders of such certificates are preferred stockholders, and not creditors, 
purchasers of the certiflcates no doubt expecting to participate in dlvi- 
dends deelared after paymeiit of stipulated interest. for it cannot be as- 
sumed that the purchasers expected to be creditors, and at tlie same 
time share in dividends. 

Appeal from the District Court of the United States for the North- 
ern IDivision of the Eastern District of Washington; F. H. Rudkin, 
Judge. 

Bill by the Continental & Commercial Trust & Savings Bank, a 
corporation, and anotlier, as trustées, against the Fidelity Lumber 
Company, in which the Union Trust & Savings Bank, a corporation, 
was appointed permanent receiver. Objections by S. G. Armstrong 
and others to the receiver's report of claims were overruled, and claim- 
ants appeal. Judgment affirmed. 

The Union Trust & Savings Bank is receiver of the Fidelity Lumber Com- 
pany, a corporation. Many claims against the Lumber Company hâve been 
filed with the receiver for adjustment. Thèse claims consist of certain cer- 
tiflcates, in form as follows: "This certifies that is the owner of — 

shares of the preferred stock of the Fidelity Lumber Company of the par 
value of one hundred dollars per share, transférable only on the books of the 

@=>For other cases see same topic & KQY-NUMBER in ail Key-Numbered Digests & Indexes 
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corporation by the holder hereof in person or by attorney, upon the surrender 
of this certiflcate of stock properly indorsed. The owner of this certiflcate 
of stock is entitled to Interest on the par value hereof at the rate of seven 
per cent, per annum, payable semlannually on the flrst days of July and Jan- 
uary of each year. The Fidelity Lumber Co. réserves the right, however, to 
retire this certiflcate of stock, or any part thereof, at any time after five years 
and prior to ten years from date of issuance hereof, by paying the holder 
hereof the par value of this certiflcate or such part thereof as is retired, to- 
gether with accrued interest on the part so retired, and a premium of flve 
per cent, thereof, and said company also reserves the right to retire this cer- 
tiflcate or any part thereof at any time after ten years from date of issu- 
ance, by paying the owner thereof the par value of the part so retired, to- 
gether with accrued interest thereon. This stock is issued pursuant to reso- 
lution adopted at a stockholders' meeting held January 5, 1909." Some of 
thèse certiflcates hâve what are termed "riders" attached, in effect as fol- 

lovs's: "For value received the Fidelity Lumber Co. hereby agrées with , 

owner of preferred certiflcate of stock No. for shares of the 

preferred of the Fidelity Lumber Co., to redeem said stock at par, with ac- 
crued interest, at the end of flve years, from the date of said certiflcate, upon 
wrltten request of the holder or his assigns. Fidelity Lumber Co., by A. J. 
Wilson, Secretary." 

The Lumber Company was orlglnally incorporated with a capital stock of 
$100,000, of whieh $50,000 was to be preferred at the option of the company. 
Subsequently the capital stock was increased to $400,000, of which $100,000 
was preferred, with optional rédemption within flve years, and a foroéd re- 
tlrement within ten years. I^ter the capital stock was Increased to $500,000, 
with no provision for preferred stock. On November 15, 1907, a resolution 
was adopted by the board of trustées authorizing the issuance of $250,000 of 
preferred certiflcates of indebtedness. Thèse were to run six j^ears, with in- 
terest at 7 ver cent., payable semlannually, and to contain a stipulation that 
the holders should not be stockholders, but creditors. The company was ac- 
corded the option of exchanging preferred stock for the certiflcates, with Uke 
terms of payment and like conditions. The stockholders subsequently rati- 
fled this action of the board of trustées. On January 25, 1909, the stock- 
holders of the company adopted a resolvition increasing the capital stock of 
th« company to $1,000,000, of which 2,000 shares, or $200,000, were to be pre- 
ferred. The company reserved the right to redeem the preferred stock In 
language comporting with that contained in the form of certiflcate above set 
ont. It was further resolved that "said preferred stock shall be issued in 
such nianner that the holder thereof shall not be entitled to vote the same, 
unless the company has been dellnquent in the payment of interest thereon 
for a period of one year, and in such event such owner shall be entitled to 
participate in the conduct of the affairs of the company in the same manner 
as the owner of common stock therein." 

Charles P. Lund, of Spokane, Wash., and Faville & Whitney and 
Frederick F. Faville, ail of Storm Lake, lowa, for appellants. 
Hamblen & Gilbert, of Spokane, Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOEVERTON, District Judge (after stating the facts as above). 
The question presented for solution is whether thèse certiflcates con- 
stitute the holders thereof stockholders of the company, or creditors. 
If the former, they are not entitled to participate in the assets of the 
company until the claims of ail the creditors are paid in fuU. If the 
lutter, they would be entitled to share with the other creditors in the 
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distribution of the fuiïds in the hands of the receiver. The Lumber 
Company Hiàs, without variation dèsignated the obligation for which 
thèse certificates were issued as pref erred stock, and the certificates 
themselves denominate it as stock. But, notwithstanding this, it is 
urged that the name by which the paper is called is not controlUng, and 
that its real character is to be ascertaiiled f rom the language of the en- 
tire instrument and the purposes for whjch it was given. 

[1, 2] The Company appreciated very well the différence between 
certificates of indebtedness and preferred stock, as it, by its board of 
directors, provided for the création of each kind of liability. Capital 
stock has a distinct characteristic, and représenta the capital upon 
which the corporation is authorized to do business. It may be pàid 
up, or merely subscribed. If the latter, the subscriber is liable to the 
company for its par value, and it constitutes one of the assets of the 
company, to ail of which creditors may look for payment of their de- 
mands. A certificate of indebtedness is therefore quite a différent 
thing from a certificate of capital stock in a corporation. The one 
represents a liability of the company to the créditer; the other a lia- 
bility to the stockholder, who has contributed of his means to the 
capital of the corporation, and has become in that respect a party to 
the venture. If the corporation loses money, he loses in the propor- 
tion of his stockholding. If it makes money, his stock is advanced in 
value. So, if the corporation becomes involved by debt, his stock is 
reduced in value, and is increased as the debt is lèssened. The stock- 
holder mUst therefore stand aside in the winding up of the business of 
a corporation until its creditors are paid, before he can share in the 
assets. One of the characteristics of capital stock, says the Suprême 
Court, "is that no part of the prop^rty of a corporation shall go to 
reimburse the principal of capital stock until ail the debts of the cor- 
poration hâve been paid." Warren v. King, 108 U. S'. 389, 396, 2 Sup. 
et. 789, 795 (27 h. Ed. 769). 

Thus it is that the right of the stockholder in a failing concern of 
the kind is subordinated to that of the créditer. Preferred stock is a 
particular class of capital stock. It bears the same relation to the 
creditor as other capital stock, and is differentiated from ordinary 
stock, in that it is endowed with some peculiar quality that the ordinary 
stock does not possess. As between the holder of such stock and the 
creditor, his rights to share in the assets of a failing corporation are, 
like those of the ordinary stockholder, subordinated to the rights of 
the creditor. Preferred stock does not confer any greater or larger 
privilège in that respect, and, generally speaking, the holder of such 
stock is not a corporate creditor. 

[3] Concurring in the view that the name by which an instrument 
is called does not attest its real character, we may inquire whether 
thèse certificates render the holders creditors or stockholdei-s — call 
them preferred stockholders or what not. 

[4] The Luniber Company reserves the right to retire the certifi- 
cates on certain conditions specified, and further agrées to redeem 
'said stock" at par, with accrued ihterest, etc. Looking bick of this 
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to the records of the corporation, we find that the capital stock was in- 
creased and fixed at $1,000,000, of which 2,000 shares, or $200,000, 
were to be preferred. The $200,000 was therefore designed as, and 
was directly declared to be, a part of the capital stock of the corpo- 
ration. So that a person, in negotiating for and acquiring this prefer- 
red stock, became a contributor to the capital stock of the company. 
He thus signified his désire and purpose to participate in the venture of 
carrying on the business for which the company was incorporated, and 
his willingness to share in the profits it might dérive and the losses it 
might sustain in engaging in the enterprise. Thèse certificate pur- 
chasers must be held to full knowledge and appréciation of the real 
character of their investments, and that they were to become partic- 
ipants in the enterprise, and not mère creditors of the corporation. To 
intimate otherwise would be to impugn their intelligence. No doubt 
they expected to share in whatever dividends were declared on the 
stock after payment of the stipulated interest, and to await the déclara- 
tion of such dividends until the earnings of the capital stock would war- 
rant such action. They could not well expect such dividends and at 
the same time claim that their certificates constituted them creditors. 
Creditors are entitled to no dividends on their demands. What they 
might get from the company would go in the way of a discharge of 
the liability, either partially or entirely. The two positions are wholly 
inconsistent. They must be considered either stockholders or cred- 
itors. They cannot be both. Whatever may be the engagement of 
the company as between its stockholders, it can hâve no bearing upon 
the question for détermination. From a review of the entire situation 
we conclude that thèse certificate holders are stockholders — preferred 
stockholders, as the certificates indicate — and not creditors. The fol- 
lowing adjudicated cases amply support the view we entertain: Ham- 
lin v. Toledo, St. L. & K. C. R. Co., 78 Fed. 664, 24 C. C. A. 271, 36 
L. R. A. 826; Ellsworth v. Lyons, 181 Fed. 55, 104 C. C. A. 1 ; 
Spencer v. Smith, 201 Fed. 647, 120 C. C. A. 75 ; Miller, Executor, v. 
Ratterman, Treas., 47 Ohio St. 141, 24 N. E. 496; Rider v. Delker 
& Sons Company, 145 Ky. 634, 140 S. W. 1011, 39 L. R. A. (N.S.) 
1007; Inscho v. Mid-Continent Development Co., 94 Kan. 370, 146 
Pac. 1014, Ann. Cas. 1917B, 546 ; Schulte v. Boulevard Gardens Land 
Co., 164 Cal. 464, 129 Pac. 582, 44 L. R. A. (N. S.) 156, Ann. Cas. 
1914B, 1013 ; Warren v. Queen & Co., 240 Pa. 154, 87 Atl. 595. 

The authorities relied upon by appellants as supporting the contrary 
view hâve had our particular attention. The case of Heller v. Na- 
tional Marine Bk., 89 Md. 602, 43 Atl. 800, 45 L. R. A. 438, 73 Am. 
St. Rep. 212, realiy supports the view we entertain; so construed by 
the court in Spencer' v. Smith, supra. The cases of W. C. & Phil. R, 
Co. V. Jackson, 77 Pa. 321, and Williams v. Parker, 136 Mass. 204, 
involved only préférences between diflferent stockholders; so dis- 
tinguished in Ellsworth v. Eyons, supra. In Vent v. Duluth Cofifee 
& Spice Co., 64 Minn. 307, 67 N. W. 70, the court held that the 
agreement involved was in the nature of a conditional sale and.per- 
mitted recovery. The court was careful to say, at the conclusion of 
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its opinion: "There is no question hère as to the rîghts of creditors." 
So in Mulford v. Torrey Exploration Co., 45 Colo. 81, 100 Pac. 596, 
the court adjudged recovery on a, similar agreement, saying that "such 
a transaction is not prohibited by the statute." But there, as in the 
Minnesota case, it does not appear that creditors were involved. In 
Porter v. Plymouth Gold Min. Co., 29 Mont. 347, 357, 74 Pac. 938, 
940 (101 Am. St. Rep. 569), the court has this to say : 

. "We belleve the rule to be well settled in the United States by the over- 
whelming weight of authority and reasoni that a prlvate corporation may 
purchase Its own stock if the transaction is falr and in good falth, If it is 
free from fraud, actual or constructive, if the corporation ds not insolvent, or 
in process of dissolution, and If the rlghts of Its creditors are in no way af- 
fected thereby." 

The rule as thus ascertained illuminâtes the argument for denying 
the relief demanded by appellants. It is said in Schulte v. Boulevard 
Gardens Land Co., supra. 

"Undoubtedly a créditer of the corporation would be entitled to hold the 
conditional purchaser as a stockholder and to inslst that the amount of his 
subscription be made applicable to the satisfaction of the corporate debts." 

The cases of Burt v. Rattle, 31 Ohio St. 116, and Savannah Co. v. 
Silverberg, 108 Ga. 281, 33 S. E. 908, corne nearer to appellants' pur- 
pose. The first, however, arose under a statute peculiar to that state, 
and the latter is distinguishable by the terms of the certificate, whereby 
it is provided that the pref erred stock is accumulative, but does not par- 
ticipate in any dividends or profits on the common capital stock over 
and above an 8 per cent, dividend. But whatever may be said for thèse 
cases, they are not in accord with the great weight of authority. 

The judgment of the trial court will be affirmed. 



KENTUCKT WAGON MFG. CO. v. JONES & HOPKINS MFG. CO. 

(Circuit Court of Appeals, Flfth Circuit February 21, 1918.) 

No. 3143. 

1. Courts <g=3312(8) — Fédéral Courts— Jueisdictiow. 

Wliere a créditer, whose clalm was less than $3.000, by asslgnment, 
■\vhich was absolute, acqulred çlaims of other nonresident credUors, whjch 
in the asgregate, with his own, exceeded $3,000, the fédéral courts hâve 
jurlsdictiou of his suit, there being a dlversity of citlzenshlp. 

2. Ckeditobs' Suit <S=11(1) — Conditions Précèdent. 

An ordlnary créditoi-s' suit, for judgroent and for cancellatlon- Of an 
alleged fraudulent couveyance, cannot be :inaltitained by a creditor whose 
claiHlljasnot.been reduced tojtjidgmept. : 

3. Corporations ®=»548(3)^MAiriTENANCK — Jusisdictiojî of Eç^uitt. 

A§ egujty will take jùrisdictlon to enforce a trust, an uhsecured cfedl- 
tor, xvlib had not rednced his clalm to Judgment, may malntàlh k <ïredlt0;rs' 

€;=3For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexe* 
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bill against tlie debtor corporation and another, which had received funds 
and property devoted to the payaient of unsecured creditors, transferred 
to it in violation of tlie trust agreement, by the commlttee appointed ta 
mauage the affairs of the debtor. 

4. Tbusts i@=5356(1) — Misappropriatio.n — Accountinq. 

Etniity will compel the restoration of a trust fund by one who has lîl- 
duced the trustée to unlavvfully transfer it to hlm. 

5. Equity ®=4;01 — Refehencb to Master — Denial op Hearinq Beforb 

COCKT. 

Where the court had determined the substantial rights of the parties^ 
référence to the master for aecounting Is not a deiiiul of heariug be- 
fore the court, particularly as either party, if dissatisfied with the uiaster's 
findings, niight except, and such exceptions would be passed on by the 
court. 

Appeal from the District Court of the United States for the North- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Bill by the Jones & Hopkins Manufacturing Company, on behalf of 
itself and ail other creditors, against the Asa W. Allen Company, a 
corporation, and others. From a decree for complainant, défendant 
Kentucky Wagon Manufacturing Company appeals. Affirmed. 

W. D. Anderson and W. A. Blair, both of Tupelo, Miss., for appel- 
ant. 

T. T. McCarley, of Nashville, Tenn., and John A. Sykes, of Aber- 
deen. Miss., for appellee. 

Before WALKER and BATTS, Circuit Judges, and EVANS, 
District Judge. 

BEVERLY D. EVANS, District Judge. This is a creditors' bill 
by appellee, in its own behalf and in behalf of other creditors of the 
Asa W. Allen Company, a mercantile corporation, and its président 
and manager, Asa W. Allen, against its debtors and about 25 other 
creditors, including appellee. Ail matters charged against the défend- 
ants, except appellant, hâve been disposed of and are not before the 
court. The cause resulted in a decree against appellant, from which 
it took an appeal. The case will not be stated, as the facts necessary 
to elucidate the points made in the appeal will appear from discussion 
of the assignment of errors. 

[1J 1. The complainant alleged itself to be a corporation chartered 
and existing under the laws of Tennessee, and that the respondent Asa 
W. Allen Company was a corporation organized under the laws of 
Mississippi, with its principal office in Mississippi, and that the re- 
spondent Asa W. Allen was a citizen and résident of the state of Mis- 
sissippi, and that thèse two respondents were indebted to the complain- 
ant in a sum in excess of $3,000, principal sum. The answer chal- 
lenged the jurisdiction of the court, on the ground that the claim on 
which the bill ,is based is less than $3,000, exclusive of interest and 
costs. It appeared that the complainant held four notes of thèse re- 
spondents, aggregating $2,083.20, and prior to the filing of the bill 

©EwFor other cases see aame toplc & KBY-NUMBBR in ail Key-Numbered tJlgésts & Indexes 
248 F.— 18 
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had acquired by written assignment daims of other nonresident cred- 
itors against the respondents, which enlarged its indebtedness to a sum 
in excess of $3,000, principal debt. If thèse transfers were abso- 
lute, and the assignors parted with ail their interest in the debts assign- 
ed, there being diverse citizenship, the complainant could maintain 
an action on the aggregated claim in the fédéral court. Crawf ord v. 
Neal, 144 _U. S. 585, 12 Sup. Ct. 759, 36 L. Ed. 552. The District 
Judge in his decree made a spécial finding of fact that thèse respond- 
ents were indebted to the complainant in a sum in excess of $3,000, 
principal, and we find that there is évidence sufficient to uphold this 
finding of fact. There is no merit in the assignments of error based 
on this ground. 

[2, 3] 2. Appellant raised the point that the bill was not maintain- 
able by appellee, becauçe the latter was a, simple contract créditer of 
the Allen Company and of Allen, whose claim had not been reduced 
to judgment. If this was an ordinary creditors' suit, for judgment and 
for the cancellation of an alleged fraudulent conveyance, it could not 
be maintained by a créditer whose claim had not been reduced to 
judgment. Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. 
Ed. 804. This case contains other features which bring it within the 
équitable jurisdiction of a fédéral court. The bill is brought by the 
complainant, in its own interest and in behalf of other beneficjaries 
of a trust, against appellant, as a trustée, who is alleged to hâve un- 
lawfully diverted the trust fund to its own use. The appellant's al- 
leged conduct cannot be reached by any proceeding at law, and there 
is no reason for requiring it to resort to légal processes. Whenever 
a créditer has a trust in his favor, he may go into equity without ex- 
hausting légal processes and remédies. Case v. Beauregard, 101 U. 
S. 688, 25 L. Ed. 1004. The crux of the appellee's allégations against 
the appellant is that the Allen Company and Allen turned over ail df 
their property to a committee of three appointed by their creditors, 
for liquidation by them. Appellant's agent was a member of that 
committee, and he, at the instance of appellant, induced his associâtes 
on the committee to divert the funds coming into their hands for the 
benefit of ail unsecured creditors, to the separate use and benefit of 
appellant. An accounting was prayed against the committee and ap- 
pellant, and a recovery was asked f or the funds alleged to hâve been 
misapplied, so as to be administered as a trust fund, for distribution 
among ail creditors entitled to participate therein. Other neceSsary 
and ancillary relief was prayed. The bill presented a case of équitable 
jurisdiction. 

[4] 3. The Allen Company was à mercantile corporation, organized 
and managed by A. W. Allen, its président, who was the chief, if not 
the oiily, stockholder. In fact, thé corporation was used by Allen as a 
convénient means of doing business, and the transactions between the 
corporation and himself were so intermingled that it was impossible to 
separate them. The finances of thé corporation became so iiivolved 
that Allen called a meeting of its creditors for the purpose of obtain- 
ing an extension of time on its indebtedness. Appellant and ap- 
pellee were among the corporation's creditors and participated in the 
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creditors' meeting. In the meeting of the creditors, in which Allen 
took part, it was agreed that a committee of three should take charge 
of the business of the Allen Company, and the committee was em- 
powered to sélect a manager and to retain the services of Allen on a 
salary, and the entire business of Allen and the Allen Company was 
to be carried on under the direction of the committee. Allen had con- 
sidérable individual property, which was incumbered, and the equities 
in thèse properties were to be administered by the committee for the 
benefit of the unsecured creditors of the Allen Company. 

In his review of the facts the trial court found that one Palmer, 
the accredited agent of appellant, was made a member of that com- 
mittee. Prior to his appointment, Palmer, for the benefit of his princi- 
pal, had secured a deed of trust from Allen and the Allen Company 
to secure the payment of a debt due to appellant by the Allen Company 
and a sum of money which appellant had theretofore advanced for the 
purpose of securing an assignment to it of a deed of trust held by the 
Bank of Brooksville on certain land belonging to Allen. After Palmer 
became a member of the creditors' committee, and entered upon his 
duties as a trustée of the properties and assets of the Allen Company 
and of Allen for the benefit of the unsecured creditors of both, with 
the knowledge of his cotrustees and in breach of his duty as trustée, 
and in fraud of the rights of the unsecured creditors, Palmer procured 
the assignment to his principal, appellant, of certain notes amounting 
to $2,100, which were a part of the assets of Allen and the Allen Com- 
pany in the hands of the creditors' committee as trust funds for the 
benefit of the unsecured creditors of the Allen Company and Allen. 
Likewise Palmer procured the érection of certain houses on land to 
which his principal held a deed of trust, for the purpose of enhancing 
the security of his principal, and paid for thèse improvements out of 
the funds in the hands of the creditors' committee, held in trust for the 
unsecured creditors. The court decreed that appellant should account 
for this diversion of assets. The évidence is sufficient to support the 
court's finding, and its decree, that appellant should account for the 
collatéral received and money used in enhancing its value, results from 
the application of familiar principles of équitable jurisprudence, which 
will compel the restoration of a trust fund by one who has unlawfully 
diverted it to his own use. 

[5] 4. The court in its decree appointed a master, and directed 
him ta take an accounting of the collatéral received by appellant and 
of the money realized on it, and also to détermine the number of 
houses, date of construction, and their reasonable value, to the end of 
ascertaining the amount of trust funds which had been misappropriat- 
ed by appellant. It is urged that the efïect of this part of the decree 
is to deprive appellant of the right to a hearing before the court. The 
decree determined the substantial rights of the parties, and the référ- 
ence to the master only involves an ascertainment of the amount of the 
trust fund for which appellant was to account. If appellant should 
disagree with the master, it would be entitled to except, and the court 
wouïd then pass on its exceptions. There is no merit in this assignment 
oi error. 
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S. The record is voluminous, and involves many matters which had 
been eliminated. The foregoing discussion disposes of ail of the as- 
signnients of error adversely to the appellant, and the decree is af- 
firmed. 



CLARK V. SCHIEBLE TOY & NOVELTY CO. 

(Circuit Court of Appeals, Slxth Circuit. December 14, 1917.) 

No. 3023. 

1. Patents <g=>319 (1) — Accountinq foe Infringement — Apportionmbnt of 

PEOFiTa OB Damages. 

On an accountlng for Infringement of a patent for an Improvement or 
of a part of a structure, the ultlmate question is whether the real Inven- 
tion and its Influence In brlnging about the Inf ringlng sales ean be so far 
identifled as to admit of reasonable apportionment of profits or damages ; 
If it can, the apportionment must be made. 

2. Patents <g=>319(l) — Accounting foe Infeingement — Measure or Dam- 

ages. 

There is no légal presumption that, but for Infringement by a défend- 
ant, eomplalnant, whlch was the owner of the patent and manufactur- 
ing thereunder, would hâve made as many sales at the same profit as 
were made In a Ulie perlod before the Infringement, when défendant was 
a partner In the business, and such an assumption Is too conjectural to 
be safely taken as the measure of damages for the infringement. 

3. Patents <S=9312(3) — Damages for Infringement — Reasonable Royalty. 

Complainant was owner of a patent for a povver truclî frame for loco- 
motive toys, àdapted for use wlth varions kinds of vehlcle bodies, which 
patent was Infrlnged by défendant. Both parties were manufacturera and 
sellers of vehicle toys, on some of whlch the povver truck was used, and 
others not Held, that the testlmony of the parties themselves, taken 
on an accounting before a master, as to the priées at which such toys 
were sold, both with and wlthout the patented truck, aflforded a basis for 
apportionment of profits or damages, and also for establlshlng a reason- 
able royalty for the patented devlce. 

4. Patents <g=»31&(l) — Infringement — Accounting foe Damages. 

On an accounting for damages for Infringement, each case Is con- 
trolled at last by Its own pecullar facts and circumstances, and the pe- 
cuniary loss in any event can be determlned only through reasonable 
approximation. 

5. Patents ©=324(5) — Damages foe Infringement — Inceeasb of Awaed by 

Couet. 

The refusai of a trial court to Increase the damages awarded agalnst 
an Infrlnger on an accounting held so far wlthin Its discrétion that, on 
the facts shown, It would not be disturbed by the appellatè court. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

@=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Suit in equity by the Schieble Toy & Novelty Company against David 
P. Clark. From final decree on accounting, défendant appeals. Re- 
versed. 

H. A. Toulmin, of Dayton, Ohio, for appellant. 

Wm. R. Wood, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEiN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Final decree was entered below 
upon an accounting and report of a master. Three suits were origi- 
nally brought by appellee against appellant upon three distinct patents ; 
and interlocutory decrees were entered, adjudging that the Clark pat- 
ent, Nt). 676,420,. contested in the first suit, was valid, though not in- 
fringed, and that the Turner patents. Nos. 930,107 and 930,633, in- 
volved, respectively, in the second and third suits, were invalid. Up- 
on appeals to this court the interlocutory decree in the first suit was 
reversed, with direction to enter the usual decree for injunction and 
accounting, and the decree in each of the other suits was afifirmed. 
The interlocutory appeals were heard hère together, and the facts and 
rulings in respect of them are reported in 217 Fed. 760, 133 C. C. A. 
490. The master awarded as damages, instead of profits, the sum 
of $30,611.70 in the first suit. Exceptions were reserved in behalf 
of Clark to the master's report, and also to his rulings upon objections 
to évidence ; the exceptions were overruled, and decree was entered, 
Clark appealing. 

The assignments, 24 in ail, are in substance and effect involved in 
the questions we find it necessary to discuss. The record, as counsel 
interpret it, présents a number of intricate questions, which do not 
lead to any décisive and satisfactory conclusion, and their conten- 
tions also obscure the identity of the infringing device and the value 
attributable to it in ascertaining either the profits or the damages re- 
coverable. The patent in suit purports to be an improvement upon 
a previously patented device called in this litigation the Boyer patent. 
The earlier invention and the later one are each a combination patent ; 
and it is stated in each spécification that the invention is an improve- 
ment in "locomotive toys." The patents are both described sufficiently 
in our original opinion. 217 Fed. 764, 766, 133 C. C. A. 490. It may, 
however, be remarked that unpatented toy bodies, each comprising 
locomotive boiler, cab, cylinders, and pilot, an automobile or other 
vehicle body, were mounted on the patented structure, which com- 
prised the operative parts, that is, the running wheels, inertia wheel, 
idlers, truck frame, etc. Indeed, it was provided in the spécification 
of the patent in suit: 

"That tlie truck frame may serve as a support for any sultable vehlele body 
or other toy mounted thereon, and this weisht in addition to the truck frame 
and of the inertia whcrl and its axle is utillzed to increase the efficiency of 
the contact between sald axle and the running wheels." 

Appellee (hereafter referred to as con-.plainan*) called an expert 
before the master, who testified in référence to the patented structure 
in suit : 
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"I do not flnd in such toy structures any mechanleal basis by whlcb profits 
could be apportloned as betvveeu patented and unpatented portions of the 
structure, because from a mechanleal standpolnt eacb devlce stands as an 
indivisible combination of éléments." 

Upon a similar theory it is insisted for complainant that toy bodies 
mounted on the patented structures are themselves éléments of the 
patent, and must be se considered in estimating either profits or dam- 
ages. It is true that in practice both parties frequently extended the 
side walls of the toy bodies downwardly, and adapted their lower por- 
tions so as to use them as complète équivalents of the truck frame de- 
scribed and shown in the patent spécification and drawings and called 
for in the claims. It is said that the toy body thus constitutes the ac- 
tuating élément of the combination in the sensé that the body, instead 
of the truck frame, aflfords a convenient handhold for starting the toy, 
and also that the weight of the body thus becomes effective in pro- 
ducing the wedging contact between the inertia wheel shaft and the 
rims of the running wheels without friction. Such features as thèse, 
however, could neither avoid infringement of the patent in suit nor 
make the whole toy body a truck frame within the meaning of the 
patent. In many instances the toy body was fastened to the top of the 
truck frame, literally mounted upon it, instead of having the side walls 
extended and in part substituted for the truck frame. Surely a toy 
body so connected with the truck frame does not become an élément 
of the patent; nor does the extension method of Connecting the toy 
body with the patented device in any material sensé efface the truck 
frame proper; the added weight and the starting facilities are the 
same, regardless of the method of connection. Further, the toy bodies 
in question were specifically described and claimed in the Turner pat- 
ents; and the présent complainant, as assignée of Turner, relied on 
those patents to prevent Clark's use of the toy bodies ; but both this 
court and the court below held the Turner patents invalid. 217 Fed. 
772, 133 C. C. A. 490. Is it to be said now that the right to use 
the toy bodies as patented articles résides exclusively in complainant 
simply because they were either mounted on the présent patented de- 
vice or were in the lower portions of their side walls made to in- 
fringe it? 

[1] Another contention made for complainant is that if the body, 
as distinguished from the truck frame or its équivalent, is not part of 
the patent in suit, the act of Clark in Connecting the bodies with the 
inf ringed device was to unité the parts so as to prevent ascertainment 
of the value to be attributed to either of the parts in estimating profits 
or damages, and consequently that the rule of confusion of goods must 
be applied. If this is a true interprétation of the record, it may be 
conceded, as counsel claim, that such décisions as Westinghouse Co. 
V. Wagner Mfg. Co., 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 
41 L,. R. A. (N. S.) 653, and Dowagiac Mfg. Co. v. Minnesota Plow 
Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398, are applicable; but 
we are not satisfied with this view ôf the record. The ultimate in- 
quiry in ail such cases is whether the real invention and its influence 
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in bringing about the infringing sales can be so far identified as to ad- 
mit of reasonable apportionment of profits or damages ; if this can be 
answered affirmatively, the long-settled rule is that apportionment must 
be made. Garretson v. Clark, 111 U. S. 120, 121, 4 Sup. Ct. 291, 28 
L. Ed. 371 ; Westinghouse Co. v. Wagner Mfg. Co., supra, 225 U. S. 
614, 615, 32 Sup. Ct. 691, 56 h. Ed. 1222, 41 L. R. A. (N. S.) 653; 
Hamilton Shoe Co. v. Wolf Brothers, 240 U. S. 251, 260, 261, 36 
Sup. Ct. 269, 60 E. Ed. 629. This results from the rule that, while 
the owner of an infringed patent, as well as the owner of any other 
kind of property tortiously taken and used, is entitled to be recom- 
pensed for the injury so committed (section 4921, U. S. Rev. Stat. ; 
Westinghouse Co. v. Wagner Mfg. Co., supra, 225 U. S. at page 615, 32 
Sup. Ct. 691, 56 E. Ed. 1222, 41 E. R. A. (N. S.) 653 ; United States 
Frumentum Co. v. Lauhoff, 216 Fed. 610, 615, 132 C. C. A. 614 [C. 
C. A. 6]), yet, apart from acts that would charge the infringer or 
other tort-feasor as a trustée ex maleficio, of course no owner can be 
sufïered to recover anything in respect of property which does not 
belong to him or as to the use of which he has no rightful control. 

[2] How, then, may the amount complainant should recover be 
rightly estimated? The infringement extended over a period of about 
four years. The master found that during this period the profits eam- 
ed by Clark through bis sales of infringing toys were $22,748.13; but 
the profits so found include those derived from sales of both the in- 
fringing device and the toy bodies. The master f urther found that 
"the infringed patent gave the entire marketable value to the toy," 
and he was of opinion that "there should be no apportionment." His 
ultimate holding, however, was that "damages should be awarded rath- 
er than profits" ; accordingly he examined into the subjects of impaired 
profits and diverted profits, finding the former to be $16,015.70 and 
the latter $14,596, which sums were awarded as damages, $30,611.70. 
The basis of the impaired profits was complainant's "réduction of sell- 
ing priées and increase of cost attributable to défendant," and that of 
the diverted profits was "profits on sales complainant would bave made 
had défendant not been in the market." It is to be obseirved of the 
last two findings that the master allowed impaired profits only on toys 
with the power in suit (i. e., toys containing the patented device), while 
he allowed diverted profits on ail toys, those with and those without 
this power. Besides the apparent inconsistency of thèse allowances, 
the first is based on the master's conclusion that, in the absence of 
Clark's infringing compétition, complainant could bave earned as an 
average profit on each toy having the power device it sold during the 
infringing period a sum equal to the mean of the total profits earned 
on each toy (both with and without such power) by the copartnership 
before and by itself during that period; and as ground for the sec- 
ond the master concluded that, but for such compétition, the complain- 
ant's sales of both classes of toys during the infringing period would 
hâve equaled the highest average of the partnership sales in a séries 
of four years prior to that period. There is no presumption of law 
that complainant could hâve accomplished thèse ends (United States 
Frumentum Co. v. Eauhofï, supra, 216 Fed. at 614, 132 C. C. A. 614; 
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Seymour v. McCormick, 57 U. S. [16 How.] 489, 490, 14 L. Ed. 1024) ; 
and the évidence shows that such doubtful considérations enter into the 
findings in this behalf as to render them unduly spéculative and con- 
jectural, as, for instance, the increase in cost of manufacture, large 
sales made by both parties of toys without the power device, though 
otherwise substantially like those with the device, Clark's greater ex- 
périence and capabilities in the toy business, which were not only lost 
to but also exercised against Schieble as well as complainant, and 
which seem to hâve enabled Clark to gain distinct préférence over com- 
plainant among toy dealers — thèse and kindred considérations would 
(even assuming that no infringement had taken place) make it unsafe 
in the instant case to adopt the master's methôd of so measuring com- 
plainant's pecuniary loss. Further, if we presently lay to one side the 
question of apportionment of profits, the finding as to profits received 
by Clark présents questions of much doubt. The master was not satis- 
fied that even the whole of thèse profits as he found them, much less 
any apportionment of them, would furnish the true measure for re- 
covery. Complainant's expert accountant fixed Clark's profits at 
$19,247.05, while the opposing accountant first fixed them at $5,537.09, 
and later at $2,702.48. The master says of thèse results : 

"The great différence shown is due, not to différent reading of the boolis, 
but to différent views as to item.s to be allowed for expense." 

We need not attempt hère to analyze or reconcile thèse différences 
between the accountants or between them and the master ; for this 
would lead to an extended discussion of expenses, such as dépréciation 
of Clark's machinery, déduction of his salary, also other subjects af- 
fecting profits, and in the end to an unsatisfactory solution of the 
ultimate problem. 

[3] Moreover, even if Clark's profits were resorted to as a measure 
of damages, the rule of apportionment would hâve to be applied. Tes- 
timony was ofFered showing that complainant sold toys which, apart 
f rom the running whéels and axles, did not contain the power device ; 
and enough appears as to the priées at which thèse toys were sold to 
show approximately complainant's own estimate of the value of the 
body portion and of the power device separately. Mr. Schieble, prés- 
ident of complainant, testifying in référence, to locomotive toys illus- 
trated in complainant's catalogue of 1911 and sold within the infring- 
ing period, said: 

"Thi.s engine body was preclsely the same as the engine or locomotive No. 1 
of that catalogue, which has the power in suit, aud was made from the 
same die. * * * Thèse locomotives without power so sold, had the sauie 
body as the locomotives with power, and sold without power for $4.15 a dozen. 
The locomotives with the povyer In suit sold at $7.20 per dozen, and the 
locomotives without the power in suit Ht $4.15 per dozen, or a différence of 
$3.Q5 per dozen, or 356/is cents apiece." 

Thus the complainant sold locomotives equipped with the power 
device for 60 cents each, and others having exactly the same body, 
though without the power device, save as to the wheel and dxle fea- 
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tures, for 35 cents each. The object of including the running wheels 
and axles of the power device in sales of the body portion was ob- 
viously to supply contrivances called "pull toys." The power device 
proper would therefore appear to add, not only 25 cents to the selling 
priée of the toy, but also the reasonable value of the running wheels 
and their axles ; for in view of the patent in suit any estimate of rela- 
tive values would be manifestly erroneous which would subtract f rom 
the power device its running wheels and axles and add them to the 
toy body. Yesbera v. Hardesty Mfg. Co., 166 Fed. 120, 125, 126, 92 
C. C. A. 46 (C. C. A. 6) ; Herman v. Youngstown Car Mfg. Co., 216 
Fed. 604, 608, 609, 132 C. C. A. 608 (C. C. A. 6). According, then, 
to Mr. Schieble's testimony, it would seem safe to treat the toy body 
alone and the power device proper as substantially equal in value. This 
view is strengthened by Mr. Clark's testirnony concerning his own 
sales. Testifying in relation to a locomotive with cars attached as 
illustrated in his catalogue of 1912, and the retail priées at which they 
were sold within the inf ringing period, he stated : 

"The retail price of No. 550 train engine retalls for $1, and each car at- 
tachée! to the engiiie, that has no jwwer, retalls at 50 cents each." 

He also stated that this locomotive "has the power in suit," but that 
the cars of the train, passenger cars, "hâve no power" ; and it is sig- 
nificant that the cars each sold for one-half the price of the engine. 
Although the bodies of the cars differ in form from the body of the 
locomotive, yet we understand that the bodies are each struck up from 
a single sheet; and Clark's testimony does not indicate that the dif- 
férence in priées was due to anything other than the présence of power 
in the locomotive and its absence in the cars. We bave in mind that 
the toys sold by the respective parties were not ail of the same dimen- 
sions; and yet we infer from the catalogues and exhibits that those 
embraced in the sales mentioned are equal to, if not above, the average 
toys involved. The importance of such sales cannot well be overesti- 
mated; they represent the concurring estimate and judgment of both 
buyer and seller in actual transactions. They represent the selling or 
commercial value of the toys in both wholesale and retail transactions ; 
but above ail they effectiveiy establish the relative values of the pat- 
ented and unpatented parts of the toys in issue. The master points out, 
it is true, that no separate cost account was kept of either infringing 
or noninfringing toys, though some disputed estimâtes of cost appear. 
The commercial values alone, however, as the parties themselves thus 
separately determined them, furnish an answer to the insistence of 
counsel, as well as the ruling of the master, that apportionment could 
not be made as to profits or damages arising from the use of the in- 
fringing device ; for, when it is once clear that the selling value was 
fairly attributable half to the patented and half to the unpatented fea- 
tures, it follows that profits should be attributed in the same pro- 
portions — unless it appears that due regard to the cost élément calls 
for another inference. It is enough to say that we are not satisfied 
that there was any materially différent relation between cost and sell- 
ing value in the patented and in the unpatented parts. 
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[4] What has been said of the master's report might seem to re- 
quire a further accounting, but we think this is not necessary ; on the 
contrary, enough appears in the record safely to dispose of the case, 
and it is certain that the litigation should be brougiit to an end. It 
scarcely need be said that cases of this class are each controlled at last 
by their own pecuHar facts and circumstances, and that the pecuniary 
loss in àOy event can be determined only through reasonable approxi- 
mation. Our considération of the record is Convincing that the diffi- 
culties entering into the présent case may be solved best by ascertain- 
ing the value of the patent property taken, or of the earning capacity 
of that property. Such a course was approved in Dowagiac Mfg. Co. 
V. Minnesota Plow Co., supra, 235 U. S. 648, 35 Sup. Ct. 224, 59 L,. Ed. 
398, the court saying : 

"As the exclusive right conferred by the patent was property, and the In- 
fringement was â tortious taking of a part of that property, the normal 
ineasure of damages was the [real] value of what was taken." 

As this court said in United States Frumentum Co. v. lyauhoff, su- 
pra, 216 Ped. at page 616, 132 C. C. A. 620: 

"The real value — the actual value — of what has been taken is always the 
ultimate question." 

The opposed expert accountants furnished estimâtes of the total net 
profits earned by the copartnership, composed of Schieble and C'ark, 
for the five years next; preceding the infringing period, and likewise 
of complainant's as well as of Clark's profits during the latter period. 
The accountants do not agrée in amount as to the first period, though 
they substantially agrée as to complainant's profits during the infring- 
ing period; and their différences concerning Clark's profits in the 
latter period hâve already beén pointed out. In view of the circum- 
stances of the infringement and the established rule of apportionment, 
we cannot think that Clark's profits, even as the master found them, 
would afford a reasonable measure of complainant's loss or show the 
true worth of the use of the patented power device ; indeed, if either 
estimate of Clark's accountant were accepted, he would in efi^ect be re- 
warded for his own wrong. 

The complainant's accountant and likewise the master estimated the 
average profit on each toy containing the power device which was pro- 
duced by the copartnership and by the cùmplainant and Clark respec- 
tively thereafter and during the infringing period; and thèse profits 
can in the same manner also be estimated from data furnished by 
Clark's accountant, such as the total net profits on ail toys and the 
number of toys produced by the parties respectively during both pe- 
riods; but for reasons already stated în respect of the infringing 
period we need not consider the estimâtes of profits made during that 
time. The value as well as the earning capacity of the power device 
may, however, be safely based on the average profit earned upon each 
of the toys containing that device during the noninfringing period. 
As it seems to us, that is the normal period from which such value is 
to be derived; it was the time in which Clark, as well as Schieble, 
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devoted his unbiased efforts to ascertain the utility and advantage of 
the invention, the power device, "over the old modes or devices for 
working out similar results" (Suffolk Co. v. Hayden, 70 U. S. [3 Wall.] 
320, 18 L,. Ed. 76; United States Frumentum Co. v. Lauhofî, supra, 
216 Fed. 618, 132 C. C. A. 614) ; certainly Clark is in no position to 
question such utility and advantage ; he subsequently appropriated the 
patented device through infringement. In Bemis Car Box Co. v. J. 
G. Brill Ce, 200 Fed. 749, 764, 119 C. C. A. 229, 244 (C. C. A. 3), 
when refusing to disturb the finding of a référée who had taken an 
average of selling priées occurring part in the infringing and part in 
the noninfringing years, Judge Buffington said: 

" * * * There Is strong reason for basing the selling price on the non- 
infringing years and excludlng the infringing years, for the former represent 
the normal légal status during which the plalntifE was reaping the legitlmate 
profits from Its patent nionopoly, while the latter represent that price de- 
preciated by the wrongful compétition of the défendant. * * * " 

Considering the opposed accountants' estimâtes of the net profits 
earned by the partnership during its life of five years, in connection 
with the number of toys the firm produced in that time containing the 
power device, and giving effect to the rule of apportionment, and con- 
sidering also the tortious character of the taking and the value of the 
cultivated trade field which Schieble had bought from the partnership. 
we conclude that a conservative estimate of the value of the patent 
property taken, or of the earning capacity of that property, is 21 
cents per dozen toys, or 1% cents each, one size and style with an- 
other. By either name (value of property or earning capacity) we 
merely describe the damage suffered by complainant, reduced to a 
unit basis. We do not see that it wouïd be improper to call this a 
royalty, whether fixed by a court or jury after the event, instead of 
by the parties in advance ; the name is immaterial.^ The total number 
of toys produced by Clark during the infringing period and contain- 
ing the power device — 1,026,172 — is not in dispute. The resulting 
sum to be recovered as damages is $17,958, with additional damages 
for delay in payment, which are to be estimated upon this sum at the 
rate of 6 per cent, per annum from the close of the infringing period 
to the date of the final decree to be entered in the court below. 

It is urged that the allowance made to the master as compensation 
for his services is excessive. In the face of the trial judge's knowl- 

1 In the Frumentum Case, supra, 216 Fed. 617, 132 0. C. A. 621, It Is said: 
"This damage or compensation is not, in précise terminology, a royalty at ail, 
but it is frequently spoken of as a 'reasonuble royalty' ; and this phrase is a 
convenient nieans of iiaming this particular klnd of damage." Again lu 
Dowagiac Mfg. Co. v. Minnesota Tlow Ce, supra, 225 U. S. 648, 35 Sup. Ct. 
224, 59 L. Ed. 398, when speaking of a patent that had been kept in close 
monopoly, it was said: "In that situation it was permisslble to show the 
value by proving what would hâve been a reasonable royalty, considering the 
nature of the invention, its utility and advantages, and the extent of the 
use involved." And see Hunt Co. v. Oassiday, 64 Fed. 585, 586-7, 12 C. 0. A 
316 (C. G. A. 9); Cassidy v. Hunt (C. C.) 75 Fed. 1012, 1017; Bemis Car 
Box Co. V. J. G. Brill Co., supra, 200 Fed. 759 to 762, 119 C. C. A. 229. 
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edge of the services, we cannot say that the allowance exceeds the 
bounds of a sound discrétion. 

[5] It is strenuously urged for complainant that the recovery al- 
lowed below ought to be materially increàsed by the addition of an 
arbitrary sum in the nature of damages; and we assume that a hke 
view will be entertained in respect of the présent allowance. There 
was no foundation for treble damages. Clark first operated under a 
patent ; the court below held there was no inf ringement ; hence Clark 
can scarcely be treated as having intended a willful in jury. Vrooman 
V. Penhollow, 222 Fed. 894, 899, 138 C. C. A. 374 (C. C. A. 6) ; Sey- 
mour V. McCormick, 57 U._ S. (16 How.) 479, 488, 14 1,. Ed. 1024. 
Further, upon the coming in of the master's report the court below 
declined to impose a penalty. The matter was so far within the dis- 
crétion of the court that we are not inclined to disturb the ruling. Top- 
liff V. Toplifï, 145 U. S. 156, 174, 12 Sup. Ct. 825, 36 L. Ed. 658; Fox 
V. Knickerbocker Engraving Co., 165 Fed. 442, 444, 91 C. C. A. 386, 
and citations (C. C. A. 2). 

The decree below is reversed, and the cause remanded, with direc- 
tion to enter final decree for the recovery above allowed ; the costs of 
this court will be divided. 



OHRISTENSEN et al. v. GENERAL ELECTRIC CO. 

(District Court, N. D. New York. January 15, 1918.) 

No. 186. 

1. Costs ®=>48— Dismissai,— Suits in Equitt. 

Légal and allowable taxable costs are In the discrétion of the court on 
the dismissal of a bill in equity. 

2. Costs <S=>48 — Dismissal— "Final Détermination"— "Final Heabing." 

Where, in a patent Infringement suit, it was stlpulated and ordered 
that each party should furnlsh the other a copy of ail dépositions, with- 
out maklng any charge before the décision of the case, but that the cost 
should be taxed as part of the costs of the suit on the final détermination 
thereof, the dismissal of the suit at plalntlffs' cost on their motion was a 
"final détermination," and entitled défendant to tax the items mentloned 
in the stipulations; the dismissal ibeing a "final hearlng" In one sensé, 
though not in the usual sensé of a hearlng on the merlts. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Final Détermination; Final Hearlng or Order.] 

3. Patents ®=j325 — Infringement Suits— Dismissal— Costs. 

Under District Court rule 11, requirlng ail papers furnlshed the court 
in calendar causes, with certain exceptions, to be printed, and Rev. St. § 
983 (Comp. St. 1916, § 1624), providlng that the amount paid prlnters, etc., 
shall be taxed, the cost of prlnting the record in a patent infringement 
suit was taxable, though, in the absence of a rule or statute requiring such 
printlng, the expense is not taxable. 

4. Pate'nts <S=>313 — Infringement Suits— Dismissal— Costs. 

In granting a motion to dlsnUss a patent infringement suit wlthout 
préjudice to the bringing of a new action, the court had power to dismiss 
it at platntiffs' cost. 

^=»For other cases see same toplc & KEY^NUMBER in ail Key-Numbered Dlgests & Indexe» 
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5. Patents ®=5313 — Infringement Suits— Dismissal— Cosis— "At Cost os 

Pr.AINTTFFS." 

The dismissal of a patent infringement suit wlthout préjudice "at the 
cost of the plaintiffs" was a dismissal witti taxable costs, wliich included 
disbursements incurred and paid, which would hâve been taxable, had 
the case gone to a final hearing and décision favorable to défendant. 

6. Patents ®=»325— Infringement Suits— Dismissal— Costs. 

On dismissal of a patent infringement suit at the cost of plaintiffs on 
their motion, charges for transcribing five copies of dépositions were not 
taxable. 

7. Patents <@=>313 — Infbingement Suits— Dismissal— Costs. 

Au order dismissing a patent infringement suit, "wlthout préjudice, 
however, to the plaintiffs to commence a new action within one year, upon 
the payment to the défendant of the taxable costs," did not impose costs 
as a condition of dismissing the suit, but conditioned the brlnging of a 
new action within one year on the payment of costs. 

In Equity. Suit by Niele A. Christensen and others against the 
General Electric Company. From a taxation of costs, plaintiffs ap- 
peal. Affirmed. 

Visscher, Whalen & Austin, of Albany, N. Y., for appellants. 
Charles Neave and Clarence D. Kerr, both of New York City, for 
appellee. 

RAY, District Judge. This suit was at issue and on the calendar 
for final hearing at the February, 1917, terni of this court. The solic- 
itors for the plaintiffs presented and filed a pétition, accompanied by 
an affidavit, the material part of which stipulation reads as follows: 

"Wherefore they pray that the said biU may stand dismissed out of 
this court wlthout préjudice. ïhese plaintiffs présent herewith a stipulation, 
duly executed by their duly authorlzed attorneys, agreelng that ail déposi- 
tions hitherto taUen in this cause may be used in any subséquent or other 
pending litlgation between the above-named plaintiffs and défendant." 

The affidavit related to the inability of plaintiffs to procure funds 
to prosecute the suit. On a hearing of both parties, an order of dis- 
missal was entered February 15, 1917; in place of same, and on a 
further hearing an amended order was substituted March 20, 1917, 
reading, so far as material, as follows : 

"Ordered, that the said bill stand dlsinlssed out of this court at the cost 
of plaintiffs, without préjudice, however, to the plaintiffs to commence a 
new action within one year ; and it is further 

"Ordered, that ail dépositions stlpulated or otherwlse hitherto taken In 
this cause may be used in any other pending or subséquent litigation be- 
tween the above-named plaintiffs and défendant on any of the patents in- 
volved herein ; and It is further 

"Ordered, that as a condition of the dismissal the défendant may take 
by déposition the testimony of such witnesses as it deems necessary to per- 
petuate for the défense of its case, and that any such dépositions so taken 
may be used by défendant in any other pending or subséquent litigation 
Taetween the above-named plaintiffs and défendant or any of the patents 
Involved herein." 

October 31, 1917, the défendant duly presented a bill of costs for 
taxation, on notice, amounting to $844.45, and the matter was ad- 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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journed to November 27, 1917. Objections were filed : (1) That there 
had been no final détermination of the cause ; (2) the bill of costs 
was not verified ; (3) "the taxed bills covering the fées of the clerk, 
attomeys and solicitors, notariés, amount paid printers, amount paid 
witnesses and for copies of exemplification, etc„ hâve not been filed 
with the clerk ;" (4) the items included in the bill of costs under the 
heading, "Costs of Reporting Defendant's Record," are not authorized 
by any law of the United States; (5) a docket fee in anv equity case 
is not taxable, where there has been no final hearing and détermina- 
tion of the cause ; (6) in an equity case solicitors' fées for the taking 
of dépositions are not taxable as costs, where there has been no final 
détermination of the case. 

On the taxation the clerk struck out the "docket fee, $20 ;" "solici- 
tors' fées, at $2.50;" defendant's dépositions, $27.50; also $86.80 of 
the charge "costs of reporting defendant's record," viz., paid for 
transcribing certain dépositions of named witnesses (5 copies), which 
was charged at $217; part of the charge for transcribing dépositions 
of certain witnesses named (5 copies)^ and one-half of a notary's fee 
and photo copies, $24.75— in ail, $184.83; and taxed the bill bf costs 
at $659.62. Of this $146.37 is for transcribing certain dépositions 
of witnesses, $32 for notary fées, $62 for certifying defendant's rec- 
ord for file $376.80 for printing defendant's record, and the balance 
for witness fées and mileàge. 

[1] I>egal and allowable taxable costs are in the discrétion of the 
court on the dismissal of a bill in equity. Hère on plaintiffs' motion 
it was ordered that "said bill stand dismissed out of this court at 
the cost of plaintififs." It was without préjudice, ho we ver, to the com- 
mencement ofanother action for the samé' cause. There was no final 
hearing, and no decree on the merits. 

[2] What costs maya défendant recover in an equity action, where 
there has been no final hearing and decree and it is dismissed on the 
motion of the plaintifif "at the cost t)f plaintiffs"? September 12, 1916, 
it was stipulated between the parties to the suit that the déposition 
of oné Potter and the stipulated testimony of Priest, Libby, and Day 
be used at the trial the same as if taken without the district, and "that 
a printed copy of said testimony may; be filed in lieu of the original 
typewritten copy thereof ." December 12, 1916, it was stipulated be- 
tween the parties, and on filing same an order of the court was entered 
thereon 'December 28th, that "each partyshall furnish to the other a 
copy of ail dépositions taken in its behalf without making any charge 
therefor before the décision of the case, but the cost of such copies, 
as well as of the original, shall be taxed as part of the costs of the 
suit upon the final détermination thereof." This plainly indicates that 
copies of dépositions taken by the one party were to be furnished the 
other without charge therefor at the time, but that on the termination 
of the suit, if costs were awarded, the cost of such copies and of the 
original should be taxed in favor of the one furnishing the same, if 
successful in the suit, against the other. No charge was to be made 
therefor before the "décision of the càsè," but the cost thereof was 
to be taxed "as a part of the costs of the suit upon the final termina- 
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tion thereof." It was then contemplated there would be a trial or 
final hearing and a "décision of the case" and "a final détermination 
thereof." 

The order of December 28th was net in exact accordance with the 
stipulation thereto annexed. The order added the words "upon the 
final détermination thereof." February 15, 1917, a stipulation dated 
December 12, 1916, was filed, and an order made "that eaeh party 
shall furnish to the other a copy of ail dépositions taken in its be- 
half, without making any charge therefor before the décision of the 
case, but the cost of such copies, as well as of the original, shall be 
taxed as part of the costs of the suit, and that an order of court may 
be entered in accordance herewith." I think this stipulation is num- 
bered in this case erroneously, and belongs with the second case be- 
tween the same parties, to which attention will be directed. 

This suit bas been dismissed on motion and application of the plain- 
tiflfs and finally disposed of. It bas not been decided on the merits, 
as the plaintifïs saw fit to take the course they did and the court grant- 
ed the dismissal on terms — that is, "at the cost of the plaintifïs," which 
means with çosts, if the words used hâve any significance whatever. 
The cause of action bas not been passed upon, or its merits decided. 
Another suit may be brought thereon. When the plaintifïs moved for 
a dismissal, and it was granted, there was a "final hearing" in one 
sensé, so far as this suit is concerned. It was not a "final hearing" 
in the usual sensé; that is, on the merits. 

in Ryan v. Gould (C. C.) 32 Fed. 754, an equity suit, thé bill was 
dismissed on complainant's motion "with the usual costs to défend- 
ant," and, as was donc hère, the docket fee of $20 was disallowed by 
Judge Lacombe, as was the charge for copies of file wrapper and 
certain patents procured by défendant to enable him to properly pré- 
pare bis défense. In Wooster v. Handy (C. C.) 23 Fed. 49, Judge 
Blatchford said "that to constitute a final hearing in equity * * * 
there must be a hearing of the cause on its merits." The first stipu- 
lation referred to does nOt state that the cost of the documents or 
copies are to be taxed as a part of the costs of the suit upon a final 
hearing thereof, but "upon the final détermination thereof." In 
Kaempfer v. Taylor (C. C.) 78 Fed. 795, Judge Townsend held that, 
"to constitute such a 'final hearing' as will authorize the taxation of a 
solicitor's docket fee of $20 under section 824, Rev. St. [Comp. St. 
1916, § 1378], there must be a hearing of the cause on the merits." 
Is "final hearing," as used in the statute, the same as "final détermi- 
nation," as used in the stipulation referred to ? 

The plaintifïs hère place the same meaning on the words "upon the 
final détermination thereof" as if the stipulation read "upon the final 
détermination thereof after a hearing on the merits." Taking the sec- 
ond stipulation and order, it is absolute that "the cost of such copies 
as well as the original shall be taxed as part of the costs of the suit." 
This seems to mean that such costs are to be taxed, without regard to 
whether the suit was decided on "final hearing" or dismissed "at cost 
of plaintifïs" prior to a final hearing. Why may not the parties so 
stipulate? The costs of the suit are such as the court, acting within 
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its powers, grants. Stallo v. Wagner, 245 Fed. 636, C. C. A. , 

is not concerned with stipulations, but there are numerous cases where 
they hâve been recognized. See Sedlacek v. Bryan (C. C.) 192 Fed. 
361. My impressions, are yery strong that thèse stipulations were in- 
tended to carry to tlîe prevailing party the cost of the items mentioned 
therein on a dismisss^l or final détermination of the suit for any cause. 
The court on motion of plaintiffs determined to finally dismiss the 
pending suit at the cost of plaintiflfs. 

[3] The cost of printing the record is another matter and is not 
covered by stipulation. In this district, rule 11 (old circuit rule, now 
district rule 1 1) provides : 

"The cases nnd points and ail otlier papers fumlshed to the court in 
calendar causes, other than causes for trial before a .lury, except the pa- 
pers sent up from the District Court on appeals in admiralty cases, shall be 
printed on white Avriting paper, with a rnargin on the outer edge of the leaf 
not less than two Inches wlde. The printed page, exclusive of any marginal 
note or référence, shall be seven Inches long, and three and a lialf inches 
wide. The folios, numbering from the commencement to the end of the pa- 
pers, shall be printed on the outer margln of the printed page. But the 
court or either judge thereof, may, before the papers are printed, and at 
least ten days before the time for which the cause is notleed, or is to be no- 
ticed for hearing, by written order, dispense with the printing of papers 
as aforesald, a copy of which order shall be served on the attomeys of the 
parties to the suit interested in such hearing, at least ten days before the 
day appointed for such hearing. (October Terni, 1864)." 

This rule has never been abrogated or changed. It was adopted at 
the October term, 1864, by thé judge then in office in this district. 
This has the force of law and requires the printing of the record in 
equity cases, unless the judge by order dispenses therewith. This I 
hâve always done on request. When a rule of court makes it obliga- 
tory on a party to print his record, it would seem that the cost thereof 
ought to be a proper charge against the losing party. See Stallo v. 

Wagner, 245 Fed. 636, 638, C. C. A. , and section 983, R. S., 

there quoted. In Kelly v. Springfield Ry. Co. (C. C.) 83 Fed. 183, 
page 187, the court expressly held: 

"In no case is the printing of the record and of briefs a taxable cost, ex- 
cept where there is a rule of court requiring the same to be printed, or 
Avhere there is a stipulation to the same effect." 

It is évident the papers and witnesses and dépositions of witnesses 
allowed for by the clerk were obtained for use on the trial or final 
hearing, then anticipated, and are allowable under Monahan v. God- 
kin (C. C.) 100 Fed. 196. There are statutory costs allowable only 
when a final hearing is had, as we hâve seen, and as the clerk recog- 
nized ; but this does not apply to ail disbursements when awarded as 
a condition. This printing was necessary if the défendant would com- 
ply with the rule of court. The record was not printed for the con- 
venience of counsel or the parties plaintiffs. The rule quoted is silent 
as to the taxation of the cost of printing the record, but section 983, 
R. S. (U. S. Comp. Stat. 1916, vol. 3, p. 3223, § 1624), provides: 

•'The bill of fées of the clerk, marshal, and attomey, and the amount pald 
priuters and witnesses, and lawful fées for exempliflcations and copies of 
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papers necessarily obtained for use on trials in cases where by law costs 
are recoverable in favor of the prevalling party, shall bé taxed by a judge oir 
clerk of the court, and bc lucluded in and form a portion of a judgmént or 
decree against the loslng party. Such taxed bills shall be filed with the pa- 
pers in the cause." 

This expressly names "amount paid printers." I think the allowance 
for the charge of printing defendant's record clearly right under the 
statute and followitig authoritiés: Hake v. Brown (C. C.) 44 Fed. 734; 
Dennis v. Eddy, Fed. Cas. No. 3,793 ; Neiï y. Pennoyer, Fed. Cas. 
No. 10,084;' Jordan v. Agawam Woolen Co., Fed. Cas. No. 7,516. 
Thèse cases demonstrate, I think, that where there is a rule requiring it 
the cost of printing the record is taxable. In the absence of a rule or 
statute requiring such printing such expense is not taxable. Atwood 
V. Jaques (C. C) 63 Fed. 561. 

[4-6] My conclusions are that under the rule in this district and 
the statutes referred to the cost of printing defendant's record was 
properly allowed by the clerk, that the items mentioned in the stipu- 
lations were properly allowed, and that there has been a final déter- 
mination of this case within the meaning of such stipulation; also 
that this court had power, on granting the order on plaintifïs' motion 
dismissing the case without préjudice to the bringing of a new action 
on the same cause of action, to dismiss it "at the cost of the plaintifïs," 
and that the words used mean with taxable costs, and that thèse costs 
include disbursements incurred and paid by défendant prior to such 
dismissal, which would hâve been taxable, had the case gone to a final 
hearing and décision favorable to défendant. If this is not the intent 
and meaning of the language used, it is difficult to ascribe to the words 
any meaning at ail. During the proceedings on taxation the bill of 
costs was verified and the bills were filed, and as the docket fee and 
solicitor's fées were stricken out by the clerk, thèse various objections 
are out of the case. The clerk struck out the charge for five copies 
properly. 

[7] Thèse observations are determinative to an extent of the appeal 
from taxation of costs in equity cause No. 195 between the same 
parties. In that case, however, there is no charge for printing, and 
the order of dismissal, so far as material, reads : 

"Ordered that said bill stand dlsmissed out of this court, without préju- 
dice, however, to the plaintiffs to commence a new action within one year, 
upon the payment to the défendant of the taxable costs." 

On merely reading this order, made on plaintifïs' motion to dismiss 
and granted by the court, it becomes a question whether the action 
was dismissed upon the payment to the défendant of the taxable costs, 
or dismissed without the imposition of costs as a condition of such 
dismissal, but with a provision that such dismissal is without préjudice 
to a new action by plaintifïs within a year upon payment to the de- 
fendant of the taxable costs ; that is, are costs imposed as a condition 
of dismissing the suit, or is the payment of taxable costs made a condi- 
tion of bringing a new action for the same cause within a year? I 
hâve given the punctuation as found in the original order which was 
drawn by plaintifïs' counsel and "approved as to form" by defend- 
248 F.— 19 
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ant's counsel. Both causes, 186 arid 195, were up at the same time, and 
the original order in 186 was entered at the same time as this order 
just quoted from in No. 195. So far as costs are concemed, the condi- 
tions of dismissal in both cases read the same; but, as stated, an 
amended order, with a decided change of language as to costs, was 
substîtuted in case No. 186. There was no amended order of dismissal 
or change of language in the order in No. 195. In No. 186 the original 
order read : 

"Ordered that sald blll stand dlsmlssed out of this court, wlthout préju- 
dice, however, to tlie plaintiffs to commence a new action witliin one year, 
upon tlie payment to the défendant of the taxable costs." 

The amended and substituted order reads: 

"Ordered, that the sald blll stand dismissed out of this court at the cost 
of plaintiffs, wlthout préjudice, howèver, to the plaintiffs to commence a 
new action ; within one year." 

This change is significant, and points to the conclusion that, while 
défendant may tax its costs and enforce payment as a condition of the 
plaintiffs bringing a new action for the samej:ause within a year from 
such dismissal, it cannot collect or enforce payment unless such new 
action is brought within the time specified.; In No. 195 the suit was 
dismissed without costs as a condition of such dismissal, but with 
leave to plaintiffs to commence a new action for the same cause with- 
in one year and with the condition of dismissal that in case such action 
is brought the défendant is to recover the taxable costs of the first 
suit. The object was to make the practice conform to the New York 
State practice that where a cause is dismissed, but not on the mer- 
its, and a new action is brought for the same cause against the same 
défendant, as in such case it may be, it cannot be prosecuted until the 
costs of the first action are paid. The amount of the bill of costs 
in 195 as finally taxed by the clerk is correct. With this limitation 
and condition, and for this purpose, the taxation in 195 is also af- 
firmed. 



UNITED STATES v. SOHAEFBR et al. 

(District Court, E. D. Pennsylvania. January 23, 1018.) 

No. 89. 

Wab <S=>4 — Precautionaby Measures — Espionaoe Act — Indictment. 

Under an indictment charglng violation of the Esplonage Act June 15, 
1917, e. 30, 40 Stat. 217, hy making "false reports and statements, with 
intent to promote the success of the enemles of the United States," wheth- 
er the acts charged sufflciently show the intent is a trial question, and not 
a question of pleading. 

Criminal prosecution by the United States against Peter Schaefer, 
Paul Vogel, Louis Werner, Martin Darkow, and Herman Lemke. On 
demurrers to indictment. Overruled. 

<B — 'H*"* otber cases see same toplc & KBY-NUMBER in ail Key-Numbered pigests & Indexes 



UNITED STATES V. 8CHAEFEB 291 

Ernest Harvey, Asst. U. S. Atty., Francis Fisher Kane, U. S. Atty., 
and Samuel Rosenbaum, Sp. Asst. U. S. Atty., ail of Philadelphia, Pa. 
Wm. A. Gray, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. The demurrers are filed separately 
on behalf of each one of the défendants. The grounds of demurrer 
set forth apparently go only to a challenge of the criminal çharacter 
of the acts charged, but the argument extended also to a criticism of 
the form of the indictment. We will refer to both features. 

The présent unhappy state of the Russian people and the bayonet 
thrust which has been made at the heart of Italy are commonly thought 
to be illustrations of the baneful results which may foUow an enemy 
propaganda when permitted to undermine the défensive strength of a 
nation at war. This is the offense, the guilt of which Ls the charge laid 
at the door of thèse défendants, in that they "did knowingly, willfully, 
and unlawfully make and copvey false reports and statements, with in- 
tent to promote the success of the enemies of the United States" ; the 
particular enemy whose success was meant to be promoted being nam- 
ed. When we reflect upon the immeasurable calamity which the vie- 
tory of such an enemy over us would be to ail our people, a déniai of 
the guilt of the commission of any act which would in the least degree 
promote it can be understood and would be expected. It is not easy to 
understand, however, how it could possibly be that such acts had not 
been made to constitute an ofifense against the law, if there was any 
law upon the subject. 

The point made is that the acts charged hère are not acts of the 
kind and çharacter condemned by the law, in that they "are not such 
as constitute the making and conveying of false reports and statements 
with the intent to promote the success of the enemies of the United 
States," and are not such as to constitute the offense of "obstructing 
recruiting and enlistment," and the like. AU which need now be said 
is that the act of Congress of June 15, 1917, brands as a crime reports 
and statements made with the intent indicatèd, and as equally criminal 
with obstructing recruiting and the like, and this indictment charges 
thèse défendants with the commission of thèse acts. Whether what 
they did was in légal intendment and eflfect what they are charged with 
doing is a trial question, not a question of pleadings. 

We refuse to sustain the demurrers in this respect, basing our re- 
fusai on the familiar ground that the question raised can always be at 
least as well raised at the trial as by demurrer, and we think is hère 
one which can be properly ruled only at the trial. United States v. 
Pierce (D. C.) 245 Fed. 878, is a case which présents the only thought 
which can properly be advanced in cases of this kind. Freedom of 
political discussion, either through the printed page or otherwise, is 
without doubt a right essential to the cause of democracy, and is one 
to which the American people are so devoted that, without a change in 
our Constitution, made with their sanction and approval, such discus- 
sion cannot be made unlawful, nor this freedom curtailed. Whenever 
this right is involved, it will be upheld by courts and juries alike. This 
is a far cry, however, from the judicial finding that the right is in- 
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volved whenever it suits the purposes of a défendant to assert that it 
is involved. It is the whole act done which détermines its character. 
This is sometimes disclosed by the surface indications, but criminality 
is no less real because accompanied with subtle and cunning attempts 
to hide itself under the cloak of constitutional privilèges. 

The vice of dupHcity in pleading àscribed to this indictment does not 
appear to be présent. Ammerman v. United States, 216 Fed. 326, 132 
C. C. A. 470, presented a wholly différent question. There one act of 
Congress made it a criminal offense to introduce liquor into a political 
territorial division, defined as the Indian Territory, and prescribed a 
punishment for the offense; another act of Congress made it an 
offense to introduce liquor into any Indian coUntry, defining the mean- 
ing of that term as used in the act, and prescribing a différent penalty. 
Not only did the punishment to be imposed differ, but the offenses 
were created by différent acts and virere wholly separate and distinct 
offenses, and the évidence by which guilt could be established was 
différent. The court held that the two offenses could not be charged 
together in one count. It is clear that R. S. § 1025 (Comp. St. 1916, § 
1691), justîfied the court in sustaining the demurrer. The ruling has, 
however, no application to the présent case. R. S. § 1025, supplies us 
with an all-sufficient guide to détermine what indictments are good. 

We find no defects in the présent indictment which can préjudice 
the rights of the défendants. The only substantial thing they are 
claiming by thèse demurrers is that the court shall say, in advance of 
the évidence being heard, that the acts charged to be criminal are not 
criminal. The défendants by this are invoking no right which belongs 
to them. 

The demurrers are overruled, and judgment is entered in accordance 
with R. S. § 1026 (Comp. St. 1916, § 1692). 



In re ARMSTRONG. 

(District Court, S. D. Californla, S. D. January 28, 1918.) 

No. 3055. 

1. Bankbuptct <S=405 — Cbeditor's Right to Oppose Dischakge. 

Bankruptcy Act July 1, 1898, c. 541, S 14b, 30 Stat. 550, provides for 
opposition to discharge by the trustée or other parties In Interest, and 
clause 3 prohlblts discharge wheré the bankrupt has obtalned money or 
property on crédit on a materlally false statement in wrltlng. This clause 
was added by the amendment of 1803 (Act Feb. 5, 1903, c. 487, § 4 
[Comp. St. 1916, § 9598]). Section 17 (2). déclares that a discharge In 
bankruptcy shall not release a debtor from liabilitles for obtalnlng 
property by false prêteuses or false représentations. That section like- 
wise was anaended In 1903 (Act Feb. 5, 1903, S 5 [section 9601]); the 
Word "liabilitles" belng substituted for "judgment," which formerly was 
used. Held, in vlew of the amendments, that one holding a provable 
claina, and.to whom the bankrupt made a materlally false statement in 
wrltlng for the purpose of obtalnlng crédit may oppose discharge, though 
hls clalm would not be barred for sueh perso'n must be considered a party 
In Interest. 

^=>For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Bankruptcy <g;=>404(l)— Dischaege— Rigiit to. 

The right to a gênerai discharge in bankruptcy Is purely statutory, and 
can be granted or withheld, as the législative department may deem best. 

3. Bankruptcy <S=5405 — Dischabge — Opposition — "Okeditor." 

As Bankruptcy Act July 1, 1898, § 1 (9), bcing Comp. St. 1916, § 9585, 
déclares that "creditor" shall include any one who holds a demand or 
claim provable in bankruptcy, one having a provable claim is a creditor 
and party in interest, eutitled to oppose the discharge of tbe bankrupt, 
even though he bas not proven bis claim. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Creditor.] 

In Bankruptcy. In the matter of the bankruptcy of Robert F. Arm- 
strong. On opposition to discharge. Objections to the report of 
Référée Force Parker of Los Angeles, Cal., recommending discharge, 
sustained, and discharge denied. 

Robert L. Williams, of Los Angeles, Cal., for creditor. 

Chas. La Verne Larzelere, of Los Angeles, Cal., for bankrupt. 

BLEDSOE, District Judge. Before the référée on spécial référence 
on opposition to granting a discharge, one A. C. Nelson, who seems to 
hâve represented some sort of a "loan company," gave évidence that 
he had loaned $25 to the bankrupt, taking his note therefor in the sum 
of $32.70, no part of which has been paid. The loan was given pursu- 
ant to a written application signed by the bankrupt, which stated, 
among other things, that the total amount of his then "présent indebted- 
ness" did not exceed $15. As a matter of fact, the bankrupt was then 
indebted to another "loan company" in a sum in excess of $90, which 
amount is also still unpaid. Objection to the discharge was based upon 
the ground that the bankrupt had obtained crédit fi^om Nelson on a 
written statement of his financial condition relied on by Nelson, but 
which was materially false, and that it was made by the bankrupt to 
Nelson for the purpose of obtaining crédit f rom him, etc. 

[ 1 ] The référée has recommended the discharge of the bankrupt, but 
with his conclusions I am constrained to disagree. It is assumed by ail, 
apparently, that in virtue of clause 2 of section 17 of the Bankruptcy 
Act a discharge of the bankrupt herein would not operate to relieve 
him from liability on the debt due to Nelson, because of the provision 
that such a discharge shall not operate as a release as to "habilities for 
obtaining property by false pretenses or false représentations," and the 
référée is of the opinion that because of this provision the creditor will 
not now be heard in opposition to a gênerai discharge of the debtor; 
in other words, that such creditor is not a "party in interest" entitled 
to oppose a discharge in bankruptcy (section 14b), that "section 14 of 
the Bankruptcy Act is modified by the provisions of section 17," and 
that, in conséquence, "those creditors or parties in interest whose claims 
would not be released by a discharge bave no right to oppose the same." 
Some cases are cited in support of this view. In re Servis (D. C.) 140 
Fed. 222; In re Gara (D. C.) 190 Fed. 112. To which might be added 
In re Maples (P. C.) 105 Fed. 919, and In re Main (D. C.) 205 Fed. 

^=3 For other cases see Bame toplc & KEY-NUMBBR in ail Key-Numberéd DigeBts & Indexes 
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421. And it is also true that thé matter lias been determined adversely 
by otber courts. In re Reed (D. C.) 191 Fed. 920, 931 ; In re Menzin 
(D. C.) 233 Fed. 333 ; In re Lewis (D. C.) 163 Fed. 137. 

The conclusion of the référée, however, seems to overlook the essen- 
tially pénal provision of section 14b, respecting a déniai of gênerai dis- 
charge from debts. If Congress had not intended to provide a gênerai 
penalty for the obtaining of "money or property on crédit upon a ma- 
terially false statement in writing" made "for the purpose of obtaining 
crédit" — section 14b (3) — it would not hâve made the existence of that 
fact a ground of opposition and a reason for refusing a gênerai dis- 
charge. It would hâve contented itself merely with the provision con- 
tained in section 17, supra, that a particular liability based on such a 
circumstance should not be released though a gênerai discharge was 
granted. To hold, however, that the owner of a provable daim falling 
in the category above referred to may not voice a success fui opposition 
to the gênerai discharge of the bankrupt, beçause under section 17 (2), 
supra, his claim is in no event a dischargeable one, is to overlook and 
put out of considération the clause of section 14 above referred to. 
The resùlt irievitably would be that no opposition could ever bé con- 
sidéred, if drawn pursuant to that clause of the section. Practically it 
is to read the Bankruptcy Act as if clause 3 of section 14b were not in- 
cluded therein. This may not, of course, be done under any circum- 
stances, and particularly in view of the fact that clause (3) waS added to 
section 14 by the amendnjents of 1903. U. S. Comp. Stat. vol. 9, p. 
11187. Up to that time no provision existed for opposition to a dis- 
charge on the ground considerèd herein, and no exemption from the op- 
ération of a gênerai discharge ' save as to debts evidenced by "judg- 
ments," now "Habilities." Comp. Stat. p. 11239. By the same act of 
Congress, in 1903, both sections were amended in the particulars men- 
tioned, and with me the conclusion is irrésistible that both sections as 
thus amended are to be given full force and efficacy. In otlier words, if 
any part of section 14 is to be, considerèd as "modified," the phrase 
"party in interest," inserted in 1898, is modified by the amendment of 
1903, sô that now a créditor, presenting opposition to a discharge based 
on clause (3) of thë Section, is to be considerèd ex propio vigore a "par- 
ty in interest." 

[2] Thé right to a gênerai discharge of one's debts in bankruptcy 
is purely statutory, and can be granted or withheid as the législative 
department may deem beét. Under the. présent Bankruptcy Act it is 
granted only under certain conditions, to wit, that the bankrupt hàs re- 
frained from conducting himsélf in. certain forbidden ways. The proof 
being that he has so conducted himself in violation of the statute, theh 
he is to be denied a gênerai discharge, and this is entirely unrelated to 
—or, ràther, in addition to — the fact that, even in the face of a gênerai 
discharge, certain spécifie obligations are nondischargeable. 

[3] The suggestion is indulged in that the opposition herein is not 
well based, because of the fact that the créditor, Nelson, did not file a 
clàim in the estate. It is difficult to see, however, how this is material. 
Jt is the holding of a "provable" claim rather than a "proved" one — 
section 1 (9), Bankruptcy Act — which constitutes him a créditor of the 
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bankrupt. Being a créditer, surely he is a "party in interest" as that 
phrase is used in the act. 

Objections made to the report of the référée are sustained, and an 
order denying the discharge of the bankrupt will be entered. 



In re SNOW. 

pistrict Court, D. Massachusetts. Aprll 2, 1915.) 

No. 20983. 

1. Bankuuptcy <®=j126 — Review of Election of Trustée— Confirmation of 

FiNDINGS of REFEREE. 

On pétition to review the élection of a trustée in hankruptcy, in the ab- 
sence of the évidence on which the référée acted in making his décisions 
as to the rights of certain claims to be voted, the referee's findings of 
fact as to ail the claims must be conflrmed. 

2. Bankhuptct <s=>125 — Election of Trustée— Discrétion of Référée to 

Adjoubn Meeting of Creditors. 

The référée in bankruptcy has the discrétion to adjourn the flrst meet- 
ing of creditors from tlme to time, to investigate dlsputed claims hefore 
the votlng for trustée is completed. 

In Bankruptcy. In the matter of the bankruptcy of William J. 
Snow. Pétition for review of the élection of a trustée dismissed, and 
report of the référée confirmed. 

W. Edwin Ulmer, of Boston, Mass., for Gurney Heater Mfg. Co. 
Rudolph W. Currier, of Lynn, Mass., in pro. per. 

MORTON, District Judge. This is a controversy over the élection 
of a trustée. The errors complained of relate, in substance, to the 
action of the référée in allowing certain claims to be voted, in dis- 
allowing other claims from voting, and in declaring Currier elected 
trustée. 

[1] As to the disputed claims: It appears from the referee's re- 
port that material évidence upon which he acted in making his déci- 
sion concerning the Coburn claim is not before the court. On the 
other disputed claims, no évidence whatever has been sent up. The 
referee's findings of fact as to ail the claims must be confirmed. His 
rulings of law upon the Coburn claim were clearly correct. This 
claim, in addition to those about which no question is now open and 
which were voted for Currier, was sufficient to elect Currier, even 
if the Usher and Wright claims had been allowed and had been voted 
against him. It is therefore not necessary to décide in thèse proceed- 
ings the questions of law concerning those claims. 

[2] Upon the facts stated in the report, it does not appear that the 
référée abused his discrétion in the adjournments of the first meeting, 
which he ordered from time to time for the purpose of investigating 
disputed claims before the voting for trustée was completed. There is 

Ê=3Foi other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexée 
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no évidence before the court on which it can be found tbat Çurrîer is 
not a proper person to act as trustée. 

The pétition for review is dismissed, and the report of the référée 
is confirmed. 



COLUMBtlS MERCHANDISE CO. v. KLINE. 
(District Court, S. D. Ohlo. 1917.) 

1. Sales «S^épl— Conditiojjal Sale Contbact — Law (Joverning. 

A conditional sale cohtfaut for property, wlilch Is dellvèred and to be 
resold In the same state, Is governed by the law of that state. 

2. Bankruptcy <g=»184(2) — Lieks — Conditional Sale Contracts — Suffi- 

. CIENCY QE BeCOBD — "TlJEÏiEpN." 

Gen. Code Ohlo, § 8568, provfdes that the condition. In conditional sale 
contracts retalning title In the seller iintil the property is paid for, 
shall be vqid as to subséquent purchasers and mortgagees In good faith 
and creditors of the purçhaser, unless the conditions are evidenced by 
writlng signed by the purçhaser "and also a statement thereon under 
oath," made by the seller or his agent, of the aniount of the claim, and 
the same, rtr a copy thereof, be flled with the county recorder of the coun- 
ty where the purçhaser résides. The statute oontains slmilar provisions 
respectlng chattel mortgages. Stich Instruments are not required to be 
recorded, but merely flled and Indexed. At varlous tlmes during more 
than two years claimant sold and delivered machlnery to bankrupt un- 
der separate contracts, taking notes therefor. Such contracts were not 
flled foi- record, but a short titoe before the bankruptcy claimant took 
seven renewal notes^ ; eiach being a conditional sale contract and deserlb- 
Ing the property covered thereby. Its agent made an afRdavlt on a separate 
sheet, stating the aggregate aniount due on the notes and of the property, 
as though it was a single transaction. Tliis sheet and the notes were 
attached together by a brass fastener and filed. Helâ that, under the 
rule of the Ohlo courts requiring strict compliance wltli the statute, the 
affldavit, being readily removable from any one or ail of the several con- 
tracts and givlng an opportunlty to substltute others, was not Indorsed 
"thereon," as required by the statute, and was insufficieut to sus'tain the 
seller's claim of prior right to the property as agalnst gênerai creditors of 
the bankrupt. 

[Ed; Note. — For other deflnitions, see Words and Phrases, First aûd 
Second Séries, Thereon.] 

In Bankruptcy. In the matter of George W. Kline, bankrupt. On 
review of order of référée denying claim of International Harvester 
Company of America to certain property. Order confirmed. 

Watson, Stouffer, Davis & Gearhart, of Columbus, Ohio, for plain- 
tiff. 

O. H. Mosier, of Columbus, Ohio, for International Harvester Co. 

SATER, District Judge. The International Harvester Company 
(hereinafter called the vendor) and the défendant, Kline, as vendee, on 
October 12, 1912, entered into a contract of conditional sale for cer- 
tain farming implements which were delivered to the vendee. On 
October 24, 1913, he gave his note for their price. A séries of other 
Hke contracts were entered into in the years 1913 and 1914 under 
each of which like property was delivered to Kline, who was engaged 

<g=5For otUer cases soe same topic & KEY-NUMBBR in ail Key-Numbered Digests & ludexes 
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in the business, inter alia, of selling farming implements, and at the 
settlement made with him by the vendor, towards the end of each 
of such years, for goods furnished under each of such contracts, he 
gave it, conformably to such contract, his promissory note of the ordi- 
nary form for ail unsold goods received by him under it. Each of 
the contracts contained the provision that: 

"The title to, and ownerslilp of , ail goods whlch may be shipped under the 
termg of tWs contract, shall remain in and their proceeds (in case of sale) 
shall be the property of International Harvester Company of America, and 
subject to the order of said Company until fuU payment shall hâve been made 
by the purchaser to sald company for said goods or of any notes taUen for 
the purchase price thereof, but iiothing in this clause shall release the purchas- 
er from maliing payments as above stlpulated." 

No affidavit was entered on any of said contracts, nor were any of 
them ever filed for record in the office of the county recorder of Hock- 
ing county, Ohio, in which county Kline resided. On January 9, 1915, 
seven other notes were given by Kline to the vendor in alleged renewal 
of those hereinbefore mentioned. Each of such renewal notes specified 
the property for which it was given and related to and was for a sep- 
arate contract or shipment, and contained this provision: 

"ïhis note is given for [hère foUows a description of the property sold]. I 
agrée that the title thereto, and to ail repairs and extra parts furnished, shall 
remain în said company, its successors and asslgns, until this and ail other 
notes given for the purchase price shall hâve been paid in money. If I fail 
to pay this note when due, or if said property is niisused or seized for my 
debts, the holder of this note may seize and sell the same at public or private 
sale, with or without notice, pay ail expenses thoreby incurred, and apply the 
net proceeds upon this note and other notes given for the purchase price 
thereof, whether due or not due, and retain ail payments before made as 
rent for the use of said property. I expressly agrée to pay any balance on this 
note remaining unpaid after such property is sold, or If the same be burned 
or otherwise damagod or destroyed after its delivery to me." 

On January 29, 1915, an agent of the vendor duly subscribed and 
swore to a typewritten affidavit before a notary public, which recites : 

"That Exhibits A, B, C, D, K, F, and G, hereto attached, are tru6 and cor- 
rect copies of seven certain notes executed and delivered to sald corporation, 
evidenclng the conditional sale by said corporation as the vendor of the fol- 
lowing described property: 

"5 No. 1 cream harvesters. 

"5 I. H. C. spreaders. 

"8 8-8, 6 9-7, and 2 10-7 Empire 3r. grain drllls. 

"1 6-ft. McCormick binder. 

"16 Peg. Sec. 1-2 in. teeth, 1 riding and 1 walking cultivator. 

"1 S-D 9-ft. rake. 

"1 Hoosier alfalfa seeder. 

"3 in. oil, l-3Vi oil wet wagons, 1-3 in. ànd 2-314 Cols, wagons 
— to the maker of said notes. That of the amount specified to be paid for sald 
property, there is unpaid the sald vendor the sum of two thousand six hun- 
dred ninety-three and »<>/ioo dollars ($2,693.90) and interest as speelflèd 
therein." 

Copies of such seven purported renewal notes, with the above men- 
tioned aiifidavit attached to them as an entire lot by a MçGill brass 
fastener, were filed with the recorder of Hocking county on January 
30th. On March 12th foUowing the American Wire à Steel Company 
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obtained a judgment against Kline for $2,136.68. On April 3d, the 
Livingston Seed Company took judgment against him for $188. On 
April 9th exécutions issued On such judgments and the sheriff levied 
on that day on the bankrupt's property and closed his place of business. 
On April 15th at 11:15 a. m., an involuntary pétition in bankruptcy 
was filed against Kline. Adjudication was had four days later. A 
trustée was duly elected, and having qualified, took possession of the 
bankrupt's property and also, in so far as he was able to do, of that 
mentioned in the renewal notes. 

The vendor claims that the sherifï and the attorney of the American 
Wire & Steel Company released the property named in the notes from 
the levy made in behalf of such company, but there is no claim of a 
release of the levy rnade by the Livingston Seed Company. The 
vendor further claims by reason of the filing of its so-called renewal 
notes that its rights were preserved and that it is entitled as owner to 
the goods deUvered by it to Kline. It obtained possession of a por- 
tion of the property and still fetains the same, its contention being 
that possession was taken on the morning of April 15th before the 
pétition in bankruptcy was filed. 

The validity of such taking and the claim of release by the sheriff 
are disputed by the trustée in bankruptcy, one of the grounds being 
that in bankruptcy fractions of a day are disregarded, which point 
need not be decided. The trustée also petitioned to préserve the lien 
of the judgments and exécution levies for the benefit of Kline's gên- 
erai creditors. His prayer in that behalf was sustained by the réf- 
érée, who further found that as to certain property mentioned in the 
renewal notes the trustée was entitled to possession and also to a con- 
sidérable amount of the property of which the vendor took charge on 
the dày the pétition in bankruptcy was filed, the reasons for which 
need not be hère stated. The vendor seeks a review of the referee's 
order, except as to certain undeiivered property which it was permitted 
to retain. 

Each of the so-called renewal notes is a contract of conditional sale 
as regards the property mentioned in it, was manifestly intended to 
supersede the original contract in which such property is specified, 
and embraces terms not found in the original contract. Were such 
notes verified and filed as required by law? 

[1, 2] As the property was delivered in Ohio, for sale in that state, 
the Ohio statute as to conditional sales controls. Title Guaranty Co. 
V. Witmire, 195 Fed. 41, 43, 115 C. C. A. 43; Potter Mfg. Co. v. 
Arthur, 220 Fed. 843, 845, 136 C. C. A. 589, Ann. Cas. 1916A, 1268. 
Section 8568, G. C. of Ohio, provides that the condition in a contract 
of sale of Personal property that the title to such property shall re- 
main in the vendor until the property shall hâve been paid for, shall 
be voîd as to ail subséquent purchasers and mortgagees in good faith 
and creditors — 

"unless the conditions are evidenced by wrltlng, slgued by thg purchaser 
* • * and also a statement thereon [1. e., on the contract!, under oath, 
made by the person selUng * * * the property, his agent or attorney, of 
the amount of the claim, or a true copy thereof, wlth an affldavit that It Is 
a copy, be deposltèd wlth the eounty recorder of the county where the per.son 
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slgning the Instrument résides at the time of Us exécution, if a résident of 
the State, and if not such résident, then wlth the county recorder of the 
county in whlch the property Is situated at the time of the exécution of the 
instrument." 

Section 8564, relating to chattel mortgages, directs that: 

"The mortgagee, his agent, or attorney, before the instrument is flled, must 
State thereon, under oath, the amount of the claim, and that It is iust and un- 
paid, if given to secure the payment of a sum of money only," etc. 

On account of the similarity of statutory provisions touching chattel 
mortgages and contracts of conditional sale, décisions touching the 
original filing of the one are apphcable to the original filing of the 
other. Hamilton v. David C. Beggs Co. (C. C.) 179 Fed. 949, ap- 
proved in Cincinnati Equipment Co. v. Degnan, 184 Fed. 834, 842, 107 
C. C. A. 158. The state Suprême Court has never, in so far as diU- 
gent counsel and myself hâve been able to discover, been called upon 
expressly to décide w^hether a chattel mortgage or a contract of con- 
ditional sale, which has been filed with the j^roper recording officer, 
having no affidavit made thereon, but merely an affidavit on a separate 
sheet attached thereto by fasteners, as in the présent case, is valid as 
against the vendee's creditors; but in several instances in opinions 
and syllabi (which in Ohio state the law of the case) are utterances 
that in the case of chattel mortgages the affidavit must be on the mort- 
gage itself. Blandy v. Benedict, 42 Ohio St. 295, 297, 298; Bene- 
dict V. Peters, 58 Ohio St. 527, 51 N. E. 37; lianes v. Tifïany, 25 
Ohio St. 549; Cross, Trustée, v. Carstens, 49 Ohio St. 548, 574, 31 
N. E. 506; Ashley v. Wright, 19 Ohio St. 291; Gardiner v. Parma- 
lee, 31 Ohio St. 551 ; Voss v. Murray, 50 Ohio St. 19, 32 N. E. 1112; 
Boyer v. Knowlton Co., 85 Ohio St. 104, 113, 97 N. E. 137, 38 L. R. 
A. (N. S.) 224. The intermediate and trial courts hâve expressed them- 
selves to the same effect. See National Cash Register Co. v. Closs, 
32 Ohio Cir. Ct. R. 649 (12 N. S. 15) ; Engleright v. Annesser, 10 
O. C. D. 406; Id., 19 Ohio Cir. Ct. R. 72,, 75, 76; National Cash Reg- 
ister Co. v. Friedlander, 4 Ohio Dec. 347 (7 N. P. 170, 171); Re 
Merling, 5 Ohio S. & C. P. Dec. 390 (1 N. P. 35, 37). 

The rule of strict compliance to préserve the priority of the chattel 
mortgagee or the vendor who makes a conditional sale obtains. Bene- 
dict V. Peters, supra ; Boyer v. Knowlton Co. supra ; Boyer v. How- 
land, 31 Ohio Cir. Ct. R. 139 (UN. S. 564, 568); National Cash Reg- 
ister Co. V. Closs, supra ; Engleright v. Annesser, supra ; Whitaker v. 
Westfall, 1 O. C. D. 509; Id., 2 Ohio Cir. Ct. R. 321, 322, 323. In 
National Cash Register Co. v. Closs, supra, it was expressly niled that 
a contract of conditional sale which has been filed, but which bears no 
affidavit other than one written upon a separate sheet of paper and 
attached to such contract, is insufficient and not in compliance with the 
statutory requirement. The manner of attachment in that case is not 
stated. The same court, but difïerently constituted as to its majority, 
overruled the Closs Case in Oglesby v. National Box Board Co., 25 
Ohio Cir. Ct. R. N. S. 61, and held that the attachment of an affidavit 
on a separate sheet by brass fasteners to the contract was sufficient. 
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relying on Norman v. Shepherd, 38 Ohio St. 320. An examination of 
the Norman Case, howçver, dififerentiates it, in my judgment, from the 
Oglesby Case. In the Norman Case the court found that the mortgage 
was so written that no fraudulent use could be made of it witliout 
actual forgery, and that the crime could be as easily perpetrated by 
writing a whole mortgage as the half of one. It further held that 
there is no Ohio rule requiring a deed or a mortgage (i. e., the body of 
such instrument) to be written entirely upon one sheet of paper. The 
statutory requirement (section 8510) that the certificate of the officer 
taking the acknowledgment of a deed, lease or mortgage shall be "on 
the same sheet" on which the instrument is printed or written was 
said to hâve no application to the case then under considération and 
that such case was distinguishable from Winkler v. Higgins, 9 Ohio 
St. 599, in which a deed was held not to be executed according to law 
because the acknowledgment thereof was on a separate sheet of 
paper and attached to the deed by a wafer. The statute fixes the place 
on which the oath to a chattel mortgage or contract of conditional sale 
is to be located, just as it détermines the place for locating the cer- 
tificate of acknowledgment to a deed, lease or mortgage. The location 
designated in each instance is on the instrument itself . If an affidavit 
on a separate sheet be so securely attached to a chattel mortgage or 
contract, by means of some adhesive substance or otherwise, that its 
removal would resuit in the mutilation of the instrument, or leave 
behind sufficient évidence that the instrument had been tampered with, 
I doubt not but that such instrument, when properly filed, would be 
held sufficient. 

As neither the Closs nor the Oglesby Cases are binding on a féd- 
éral court, because not decided by the state's highest judicial tribunal, 
this court is at liberty to adopt its own views, and is inclined to be- 
lieve that the right resuit was attained in the Closs Case, unless the 
affidavit was so affixed that it could not be removed without leaving 
behind proof that the instrument as originally filed had been tamper- 
ed with. To hold that the affidavit to a chattel mortgage or a con- 
tract of conditional sale of personalty need not be on the instrument, 
and that it may be merely fastened thereto in an easily removable man- 
ner or in any manner which will not aflford évidence of removal, if its 
detachment be made, is to hold that the syllabi of such cases as Blandy 
V. Benedict, Benediçt v. Peters, and Hanes v. Tifl^any are mère dicta. 
Note also the language of Cross v. Carstens and Voss v. Murray. A 
fédéral court, in view of such rèpeated announcements, may well as- 
sume, until the Suprême Court has modified the same, that such utter- 
ances correctly state the Ohio law. The rule thus announced does 
not militate against the modem use of the typewriter in the prépara- 
tion of légal instruments, for the reason that the pages of such instru- 
ments may be so fastened or pasted together as to be nondetachable 
and the affidavit may still be written thereon, or, like the acknowl- 
edgment to a deed, be made an intégral part thereof. Unless some 
such method be pursued, if an instrument of the character in ques- 
tion be inclosed in a cover and the county recorder enters the date 
of filing on such cover, the removal of one or more pages and the 
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substitution of others in their stead is not a difficult matter, especially 
in view of the fact that such instruments may be temporarily with- 
drawn from the files. Stevenson v. Colopy, 48 Ohio St. 237, 27 N. E. 
296. As the law is satisfied by the mère appropriate filing of a duly 
verified chattel mortgage and contract of conditional sale and does not 
require their recording, the opportunity for making altérations in such 
instruments is greater than in the case of deeds, mortgages, and leases 
whose recording is required. 

The Ohio statute is exacting as to the location of affidavits and ac- 
knowledgments on the instruments requiring the same, and the safe- 
guards against fraud which the statute has thrown about them hâve 
been scrupulously preserved by the Suprême Court, as I interpret its 
décisions. As the vendor cannot for other reasons prevail, it is not 
necessary, however, for the purposes of this case, to détermine which 
of the opposing conclusions reached in the Closs and the Oglesby Cas- 
es respectively is correct. In each of those cases, and in every re- 
ported case that has come under my observation, there has been but 
one chattel mortgage or contract of conditional sale concerned. In 
this case seven separate contracts (each note being a contract of con- 
ditional sale), with an afbdavit on a separate sheet, are ail held to- 
gether by an easily removable brass fastener. The goods for which 
the respective notes or contracts were executed were furnished at dif- 
férent times under distinct sales and under différent original contracts. 
The date on which the goods were delivered whose price is repre- 
sented by any given note is not stated in such note. The affidavit 
recites that the notes évidence "the conditional sale (not conditional 
sales) * * * of the following described property." It does not 
show that each note represents the value of goods contained in a sep- 
arate shipment made in pursuance of a distinct contract entered into 
on a given date, or that there were, as the fact is, as many contracts 
and shipments as there are notes. It does not contain a statement of 
what goods were delivered at any one time or what amount is due on 
any note for goods so delivered. The amount due on the seven con- 
tracts (notes) is stated in the aggregate and as if such amount repre- 
sents a single transaction. The affidavit, f airly interpreted, means that 
the goods were ail shipped at one time and represent a single sale, 
and consequently does not speak the truth. 

The vendor was compelled to resort to extrinsic évidence, written 
and paroi, to show when the goods were delivered for which the 
notes were executed — some being delivered in 1913, others in 1914, 
and still others in 1915. The date of maturity of the remaining notes 
is not stated. The statute characterizes as an instrument every deed, 
mortgage, lease (section 8510), chattel mortgage (sections 8562, 8563, 
8564), and every contract for the conditional sale of personal prop- 
erty (sections 8568, 8569, 8571). Each contract of conditional sale, 
as well as each of such other instruments of whatever kind, is treated 
as a distinct and separate entity. The law contemplâtes that it shall 
be complète within itself. In this connection it may be noted that 
sections 8562 and 8569 require the county recorder to indorse on each 
chattel mortgage and contract of conditional sale the date on which 
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it was filed, which indorsement, if a certifiéd GOpy of the instrument 
be made, must appear in such copy (section 8571). 

The law intends that: every instrument belonging to either of such 
classes shall speak the truth and fix with ail reasqnable certainty the 
rights of the parties to it. If, in the instant case, any one or more of 
the notes in question should be paid, the vendee would at once be en- 
titled to hâve the same delivered to hixn ; but this would involve the 
unfastening and opening up of the package of notes for the removal 
of the note or notes which hâve been satisfied, and a refastening to- 
gether of those remaining — a procédure not contemplated by the stat- 
ute- — after which the affidavit, in whatever aspect viewed^ would 
cease to represent the amount claimed to be due. If the satisfied note 
or notes be not delivered to the vendee and should the property men- 
tioried therein remain in his possession, he would, as to prudent pur- 
chasers, be obstructed in its sale, althougli the title thereto would hâve 
fully passed to him ; and his creditors, relying on the disclosures made 
by the notes and affidavit, might be hindered and delayed and per- 
haps entirely defeated in the collection of their just claims. Should 
any note not be paid at maturity, the right to sue thereon as an inde- 
pendent cause of action would at once arise. The vendqr would not, 
however, be able to prove compliance with the law and maintain his 
right to the property described in such note as against any subséquent 
purchaser or mortgagee in good fàith, or as against any creditor, be- 
cause the alîîdavit neither states the amount of such note nor does it 
correctly or specifically set forth the property for which such note 
was given. Paroi évidence would be necessary to establish the rela- 
tions of the vendor and vendee and the nature of the transaction be- 
tween them, but this is not permissible, nor was the statute f ramed to 
meet contingencies such as are above enumeràted. The rule stated 
in Benedict v. Peters as to chattel mortgages is applicable. It is said 
(58 Ohio St. at pages 534 and 535, 51 N. E. at pages Z7 , 38): 

"The statèment requlred by this section to be niadé under oath by the 
mortgagee on the mortgage, as to the amount of his elafm and that It Is 
just and impaid, Is vital to the spirlt of the statute in the Ught of the mlsehlef 
it was Intended to prevent. It subjects the conscience of the party to the 
severe test of an oath as to the amount and justice of his claim to be secured 
by the mortgage. * * * Ail that is requlred to make it a mortgage as 
against creditors must appear upon the instrument flled as such. It cannot 
be helped out by paroi." 

Gardiner v. Parmalee, 31 Ohio St. 551, cannot be rightfully claimed 
as an authority favorable to the vendor, because the affidavit in that 
case related to but one mortgage in which, the notes were fully de- 
scribed. The statèment of the amotint dUe in the affidavit coincided 
with the amount shown in the mortgage. 

If the claim of the vendor may be upheld, a persOn may, in his deal- 
ings with another, accumulate any number of chattel mortgages or 
contràcts of conditional sale of personal property, no two of: which 
relate to the same transaction, bear the same date; describe the same 
property, or designate the same amount as due, andwithhold them at 
his pleasure from the files of the côunty recordtr and at his conven- 
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ience make oath as to them ail on a separate sheet of paper, fasten 
such oath and the instruments together into a single package, and pré- 
serve his rights as to each of such instruments by fihng the package 
as an entirety, What entry or entries the county recorder would make 
on the index which he is required to keep under section 8562 is not 
apparent. If he should index the instruments separately, the affidavit 
will not meet the statutory requirements of any one of them. To 
index them as a single instrument is to disregard the obvious fact dis- 
closed by the package itself that there has been filed with him not a 
single instrument, but a number of instruments. 

The vendor's claim of prior right to the property by virtue of its 
contracts (notes) cannot be sustained. The référée is affirmed. 



GENERAL INV. CO. v. BETHLEHEM STEEL CORP. et al. 
(District Court, D. New Jersey. FeBruâry 6, 1918.) 

1. Corporations <S=382 — Certiïicates of Incoepobation— Statement of Ob- 

jECïs— Nature. 

A certificate of incorporation, contalning a statement of the objects of 
the cor])oration. is a limitation of the purposes to which the corporators, 
as between themselves, hâve agreed that the joint capital shall be devoted. 

2. Corporations <s=»19t) — Resolutions— VALiciTY—STocKHOLnERS Voting. 

The question wliether the requisite number of quallfled stockholders 
were présent and afïirmatlvely voted for a resolution Is one of fact, and, 
where the resolution was adopted by the requisite number, it is not sub- 
ject to attack on the ground that it was not passed at a legally constituted 
meeting of the stocliholders, because the inspectors of élection failed to 
examine the booUs, to détermine whether the persons voting were regis- 
tered stockholders. 

3. Corporations <S=370(3) — Powees— Charters. 

A corporation possesses only such powers as hâve been expressly con- 
ferred by its charter or certificate of incorporation, or such as are neces- 
sary for carrying such powers Into effect; but those powers arlsing by 
Implication are as much wlthln the grant as those clearly expressed. 

4. Corporations !®=374 — Powebs— Implied Powers— "Necessary.*' 

In determining whether powers are implied as necessary to those grant- 
ed to a corporation, the word "necessary" should not be defined as in- 
dispensable, but as includlng those powers suitable and proper for carry- 
ing into exécution the ones granted. 

[Ea. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Necessary.] 

5. Corporations ®=>484(3) — Powers— Execution of Contracts of Guaranty. 

A corporation orgaiilzed under the New .lersey Corporation Act (P. L. 
1896, p. 277), which in sections 2, 7, 49, and 51 authorlzed corporations 
to exercise ail the powers and privilèges contained In the act, in addition 
to those enumerated in their certificates of Incorporation, so far as the 
same are necessary or convenient to the attalnment of the objects set 
forth in such certificates, and empowered corporations to purchase, sell, 
pledge, or otherwise dispose of the shares of stock of other companies, 
■was under its certificate of incorporation empowered to acqtiire the capi- 
tal stock of corporations engaged in any of the businesses mentioned in 
the certificate, which included steel and coke business, to aid in any man- 
ner any corporation whose stocks it owned, and to borrow money and 
issue obligations for moneys borrowed. IJcld, that such , corporation, 

.®S'For other cases see same topic & KEY-NUMBER in ail licy-Numbered Digests & Indexes 
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which owned the stock of a subsldiary steel company, had Implled author-^ 
ity to guarantee bonds Issued to take up a note glven In payment for 
property of a coke company, wbose property was acquired for the beneflt 
of the steel company, and to furnlsh It wlth a supply of coke and gas, 
for the corporation might hâve advanced the money for the purchase. 

6. OOEPOBATIONS ®=5297 — AUTHOKITY OF DlBECTORS — InTHA ViEPS TbANSAC- 

TIONS. 

In vlew of Corporation Act N. J. § 12, vesting the management of cor- 
porate affairs in a board of dlrectors, the proprlety of the directors' ac- 
tion as to an Intra vires matter Is, In the absence ot fraud or breach of 
trust, exclusively a question for the dirèdtorate. 

7. CoEPORATioNS <S=»484(S) — Contbacts or Guaranty— AuTHOBmr to Exé- 

cute. 

Corporation Act N. J. § 6, as aôiended hy Act March 26, 1907 (P. L. p. 
35), declaring that incorporations are authorized for any lawful purpose 
whatever, excepting insurance and surety companies, is not an inhibition 
on the authorlty of a corporation organlzed under the act to guarantee 
bonds Issued by one of its subsidlarles; the purpose of the section being 
merely to prevent insurance and surety companies from incorporating un- 
der the act. 

In Equity. Bill by the General Investment Company against the 
Bethlehem Steel Corporation and others. On pétition for preliminary 
injunction. Writ denied. 

McCarter & English, of Newark, N. J. (Elijah N. Zoline, of New 
York City, and Robt. H. McCarter and Arthur F. Egner, both of 
Newark, N. J., of counsel), for complainant. 

Pitney, Hardin & Skinner, of Newark N. J. (John R. Hardin, of 
Newark, N. J., of counsel), for défendant Bethlehem Steel Corp. 

RELLSTAB, District Judge. The complainant, a Maine corpora- 
tion, is a holder of common stock of the Bethléhern Steel Corporation, 
a New Jersey corporation. The gênerai purposes of the bill, as stated 
by Gomplainant's counsel, are : 

"To enjoln the Bethlehem Steel Corporation frpm gu^ranteeing the bonds 
and obligations of other corporations and mortgaging its property to secure 
such guaranties and the debts of other corporations, on the ground that the 
corporation has no authorlty to do the thlngs eomplàlned of; also, to dé- 
clare Invalid the guaranty by the défendant Bethlehem Steel Corporation of 
the bonds of the ïîastem Coke Company, which hâve been purchased by the 
défendants Mellon National Bank and Union Trust Company of Plttsburgh." 

The présent application (on an order to show cause) is for a prelimi- 
nary injunction to restrain the Bethlehem Steel Corporation (herein- 
after callçd the Bethlehem Corporation) from guaranteeing the obli- 
gations of any other corporation, under îts resolution passed by the 
stockholders of that company on April 3, 1917, and was heard on bill, 
answer, and affidavits. This résolution^ as will presently appear, is 
nbt the one under which the guaranty of the Eastern Coke Company's 
bonds was made, which was passed previously, to wit. Marché 21, 
1917, and which is set forth at length in a subséquent part of this 
opinion; but, as the attack of the bill is not limited to this spécifie 
guaranty, so much of that resolution as relates to guaranties of the 

'or other cases see saine topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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bonds of other corporations, or indicates proposed corporate action in 
respect to such bonds, is hère set f orth : 

"Resolved, that the stoekholders of Bethlehem Steel Corporation do hereby 
consent that said corporation mortgage and pledge the property, rlghts, privi- 
lèges and franchises now owned by It or which it may hereafter acquire, or 
such part thereof as its board of directors may détermine and as shall be 
described and speeified in the mortgage or mortgages or deed or deeds of 
trust or instrument or instruments of pledge by which said mortgage and 
pledge shall be created, or as shall be subjected thereto in accordance wlth 
provisions thereln contained, for any or ail of the foUowing purposes as said 
board of directors may, in its discrétion, détermine: 

(a) To secure the payment of the principal and Interest of bonds or other 
obligations of said corporation; 

(b) To secure the payment of bonds or other obligations of subsidiary 
companies, now outstanding or hereafter issued and for the payment of 
which said corporation is now or may hereafter become liable : and 

(c) To secure the guaranty by said corporation of the principal and interest, 
or both, of bonds or other obligations of any subsidiary company or com- 
panies: Provided, however, that the aggregate principal amount of bonds or 
other obligations the payment of whicli or the guaranty of the payment of 
which shall be secured by said mortgage and pledge (including bonds and 
other obligations issued or reserved for issue to pay off or retire existing bonds 
or other obligations of the corporation or of subsidiary companies) shall not 
exceed at any one tlme $200,000,000 or an amount equal to twice the aggre- 
gate amount of the capital stock of said corporation of ail classes at the 
tlme outstanding, whichever shall be the larger amount ; and provided, fur- 
ther, that said aggregate principal amount of bonds or other obligations, se- 
cured and to be secured as aforesaid shall not exceed in any event at any one 
tlme $200,000,000 without the consent of the holders of two-thirds of the 
capital stock of said corporation of each class having votiiig powers repre- 
sented and voted upon in person or by proxy at a meeting speciully called for 
the purpose of procuring such consent, or, if such purpose be speeified In the 
notice thereof, then at any annual meeting." 

[1] The Bethlehem Corporation was incorporated about December 
10, 1904, under the New Jersey act concerning corporations (Rev. 
1896) P. L. 1896, p. 277, and the acts supplementary thereto and 
amendatory thereof, and in the third section of its certificate of incor- 
poration, as amended about February 17, 1917, the objects of the 
corporation are stated to be : 

"To manufacture, buy, sell, or otherwise deal or traffic in iron, steel, manga- 
nèse, nickel, copper, coal, coke, lumber, and other metals, minerais, or ma- 
terials, and ail or any products or articles, consisting or partly consisting ol 
Iron, Steel, manganèse, nickel, copper, coal, coke, lumber, or other metals, min- 
erais or materials. To acquire, own, lease, occupy, use, develop, or deal in 
any lands containing coal, iron, manganèse, nickel, copper, stoue, or other 
ores or minerais, gas or oil, and in woodlands or other lands, and to mine or 
otherwise extract or to remove coal, ores, stone, tiraber, gas, oil, or other 
minerais, materials, or substances froni any lands. To construct or purehase, 
or otherwise acquire, buildings, machinery, engines, api)aratus, locomotives, 
cars, railroad equipment, rallroads, docks, ships, elevators, water works, gas 
Works, electric works, bridges, viaducts, aqueducts, canals, and any other 
waterways, and any other means of transportation, and to sell or otherwise 
dispose thereof, or to maintaln or operate the same, except that the corpora- 
tion shall not maintaln or operate any railroad or canal within the state of 
New Jersey. To manufacture, buy, sell, or otherwise deal or traffic in ord- 
nance, large and sinall arniss amior, armor plate, explosives, munitions, and 
stores of war, and military, naval, maritime, marine, and submarine ma- 
terials, substances, appliances, engines, articles, and contrivances of any and 
every sort. To design, build, construct, repair, operate, maintaln, buy, sell, 
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charter, or otherwlse manage, deal, or trafic in shlps, boats, and vessels of 
ail kinds, and their equlpuient, f umlshlngs, and appurtenances, armor and 
armament, bollers, englnes, tackle, and apparel, together wlth ail materials, 
articles, tools, maehlnery, docks, and appUances entering into or suitable 
and conrenient for the construction, equipment, maintenance, or opération 
thereof. To transport goods, mercliandlse, and passengers upon land or water. 
to own, operate, and maintain gteamship Unes, vessel or other Unes, for water 
transportation. To construct, purchase, lease, or otherwise acquire, maintain, 
operate, or use wharves, warehouses, plers, docks, dry docks, floating docks, and 
ail other structures, buildings, or works. To apply for, obtaln, reglster, purchase, 
lease, or otherwise to acquire, and to hold, use, own, exerrfse, develop, operate, 
and introduce, and to sell, assign, grant licenses in respect of, or otherwise 
dispose of, any trade-marks, trade-names, patents, or inventions, improve- 
ments, or processes used in connection wlth or secured under letters patent of 
the United States or elsewhere,, or otherwise. In relation to any of the other 
purposes hereln stated, and to acquire, use, exercise, or otherwise tum to 
gain licenses in respect of any such trade-marks, patents, inventions, processes, 
and the llke, or any such property or rlghts. To engage in any manufacturing, 
mlnlng, construction, transportation, or other business connected wlth any of 
the purposes hereln stated, but not to engage in any business hereunder whleh 
shall require th,e exercise of the right of eminent domain, within the state 
of New Jersey. To act as flnancial, commercial, or gênerai agent for other 
corporations engaged in business slmilar or allied to that of this corpora- 
tion, or in any business in whleh any product of this corporation is employed, 
or in the production of anything used in the business of this corporation. To 
enter into any contracts or arrangements wlth any government or authority, 
national, state, municipal, local, or otherwise, conductive to the other pur- 
poses hereln stated, and to obtaln from any such government or authority 
any and ail rlghts, privilèges, grants, or concessions relating to any of the 
objects hereln stated. To carry ont, exercise, comply wlth, and enforce any 
such contracts, rights, privilèges, and concessions. To subscribe for, acquire, 
Invest In, sell, or dispose of any bonds, securities, or obligations of any na- 
ture issued by any suth government or authority, or guaranteed thereby. To 
acquire by purchase, subscription, or otherwise, and to invest in, hold, or dis- 
pose of stocks, bonds, securities, or other obligations of any other corporation 
or corporations, domestic or f oreign, formed for, or then or theretofore engaged 
In, any one or more of the kinds of business, purposes, objects, or opérations 
hereln stated, or ownlng or holding or produclng any property of any klnd 
hereln mentioned, or of any corporation ownlng or holding the stocks or 
obligations of any such corporation, and while owner of any such stocks, 
bonds, securities, or other obligations to exercise ail the rlghts, powers, and 
privilèges of ownershlp, includlng the rIght to vote thereon for any and ail 
purposes. To aid in any manner any corporation whose stock, bonds, or other 
obligations are owned or held by It, or in which, or in the stocks, bonds, se- 
curitiesr or other obligations of whleh, it is In any way Interested, and to do 
any other acts or things for the préservation, protection, improvement, or 
enhancement of the value of àny such stocks, bonds, securities, or obligations. 
To borrow money. To Issue bonds, debentures, or obligations of the cor- 
poration from time to tlme, for moneys borrowed or in payment for property 
purchased, or for any of the other objects or purposes of the corporation. To 
secure the sanie by mortgage or mortgages or deed or deeds of trust upon, 
or pledge of any or ail of the property, rights, privilèges, or franchises of the 
corporation, wheresoever situated, acquired or to be acquired, and to sell or 
otherwise dispose of any or ail such bonds, debentures and obligations: Pro- 
vided that no such mortgage or pledge shall be made without the conisent of 
the hoiders of two-thirds of the capital stock of the corporation of each class 
having votlng powers represented and voted upon in person or by proxy at a 
meeting speeially called for the purpose of procurlng such consent, or, If 
such purpose be specifled In the notice thereof, then at any annual meeting; 
but no approval of stockholders shall be requlslte in respect of thé exécution 
of any purchase-money mortgage or any other purdhase-money lien, or In 
respect of any pledge of assets In the ordinary course and conduct of the 
business of the corporation. To conduct its business in ail or any of Its 
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branches In the state of New Jersey and in other states. qf the United States 
of America, and In the territories and the District of Columbia, and in any 
or ail dependencies, colonies, or possessions of the United States of America, 
and In foreign countrles, and for or in connection with such business, to hold, 
possess, purchase, mortgage, and convey real and Personal property and to 
maintaln offices and agencles either within or anywhere wlthout the state 
of Kew Jersey. In gênerai, to do any and ail thlngs, and exercise any and 
ail powers, whieh it mlght now or hereafter be lawful for the corporation to 
do or exercise under and In pursuance of the act of the state of New Jersey 
under whieh the corporation is incorporated, or any act amendatory thereof 
or supplemental thereto that may be now or hereafter in force, or any other 
act that may be now or hereafter applicable to the corporation. The board of 
direetors shall hâve plenarj' power and discrétion to sell, lease, or otherwise 
dispose of, from time to time, any part on parts of the properties of the 
corporation, and to eease to conduct the business connected tlierewith or 
again to résume the same, as it may deem best." 

This statement of objects is "a limitation of the purposes to whieh 
the corporators as between themselves hâve agreed that the joint 
capital shall be devoted." Colgate v. United States Leather Co. (E. & 
A.) 75 N. J. Eq. 229, 236, 72 Atl. 126, 19 Ann. Cas. 1262, 

[2] The first contention is that the resolution was not properly 
passed at a legally constituted meeting of the stockholders. The 
alleged infirmity in this respect is said to be that the inspectors of élec- 
tion, acting at such meeting, did not examine the stockbooks to ascer- 
tain whether the persons voting were registered stockholders. No law 
is referred to as requiring such an examination. Whether the requi- 
site number of qualified stockholders were présent and affirmatively 
voting for said resolution is a question of fact. The affidavits used 
on the hearing hereof show that there were présent, and affirmatively 
voting for the passage of the resolution, the requisite number of 
registered stockholders. Therefore this contention is without merit. 

The remaining contention, and the one mainly pressed on the argu- 
ment and in the briefs, is that the Bethlehem Corporation has no pow- 
er to guarantee the obligations of other corporations. The Bethlehem 
Corporation is not an operating company. It holds the capital stock, 
other than direetors' shares, of other corporations whieh are authorized 
to engage in, and whieh carry on, one or more of the objects mentioned 
in its certificate of incorporation. Some of thèse corporations also 
hold the capital stock of other corporations, whieh also are authorized 
to, and do, engage in one or more of those objects. The largest of 
thèse corporations, whose stocks are held by the Bethlehem Corpora- 
tion, is the Bethlehem Steel Company, a Pennsylvania corporation 
(hereinafter called the Bethlehem Company). The stock so held by 
the Bethlehem Corporation is its trading capital. 

Prior to the events now to be stated, in earrying out the objects of its 
incorporation, the Bethlehem Company obtained coke and gas from 
the Lehigh Coke Company (hereinafter called the Eehigh Company). 
On February 9, 1917, the Bethlehem Company, to be assured of a con- 
tinuance of the supply of coke and gas from such source, purehased 
from the Pittsburgh By-Produets Coke Company ail the capital stock 
of the Lehigh Company for the sum of $8,000,000, of whieh $7,000,- 
000 was represented by the Bethlehem Company's promissory note, 
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payable May 7, 1917. The payment of this note was secured by a 
pledge of ail the capital stock so purchased. 

The Bethlehem Company, deeming it unwise to pay that promissory 
note out of its cash working capital, proposed to exchange therefor 
14-year 5 per cent bonds, aggregating a like sum, to be issued by a 
new coke company to be organized to acquire the properties of the 
Lehigh Company. This ofïer was accepted by the défendant Union 
Trust Company of Pittsburgh, the then holder of the promissory note, 
upon the condition that the payment of the bonds, principal and in- 
terest, should be guaranteed by both the Bethlehem Company and the 
Bethlehem Corporation. This condition was agreed to by the latter 
two companies. 

On February 23, 1917, the Bethlehem Company organized the East- 
ern Coke Company under the laws of Pennsylvania (hereinafter called 
the Eastern Company), to which the Lehigh Company conveyed ail 
of its properties. AU the capital stock of the Eastern Company, except 
directors' shares, was taken and is held by the Bethlehem Company. 
Subsequently, the $7,000,000 14-year bonds referred to, and secured 
by a mortgage on its properties so acquired from the Lehigh Company, 
were issued by the Eastern Company and became the property of the 
Bethlehem Company in distribution upon a réduction of the capital 
stock of the Lehigh Company. Thereupon the Bethlehem Company 
and the Bethlehem Corporation respectively indorsed their guaranties 
upon the bonds, and on April 20, 1917, the same were delivered to the 
défendant Union Trust Company of Pittsburgh, in exchange for the 
promissory note referred to. The guaranty by the Bethlehem Corpora- 
tion was made under the authority of a resolution passed by its di- 
rectors on Mafch 21, 1917, of which the following is a copy : 

"Whereas, this corporation Is, and for many years past lias been, the owner 
of ail of the shares of stock of Bethlehem Steel Company, hereinafter termed 
the 'Steel Company' (except directors' quallfylng shares), and the Steel Com- 
pany in the conduct of its manufacturing business has received a large part 
of its supply of coke and of gas from the by-products coklng plant formerly 
of Ijehigh Coke Company, situate at South Bethlehem, Pa., contlguous to the 
properties of the Steel Company, the said plant having been constructed pri- 
marlly for the purpose of supplying coke and gas to the Steel Company ; and 

"Whereas, the Steel Company has deemed It advantageous and essential in 
the proper conduct of Its business that it acqulre the entire control of the 
management and opération of said by-product coklng plant, and for that pur- 
pose has purchased the entire capital stock of said Lehigh Coke Company, and, 
In order to make part payment therefor, borrowed upon Its short tlme col- 
latéral promissory note the sum of seven million dollars ($7,000,000), which 
obligation the Steel Company and this corporation are, each of them, dé- 
sirons shall be promptly pald and the indebtedness evldenced thereby funded 
so that the same may be made payable over a séries of years ; and 

"Whereas, the Steel Company has caused or is about to cause said coklng 
plant to be sold and transferred to said Eastern Coke Company, of which it 
owns ail of the outstanding capital stock, in considération whereof the 
Steel Company will acquire seven million dollars ($7,000,000) of the first 
mortgage iive per cent, fourteen-year sinklng f und gold bonds of Eastern 
Coke Company, secured by mortgage upon the properties and assets of said 
Eastern Coke Company, and the Steel Company has arrangea wlth the holder 
of said collatéral promissory note to accept payment of said note by the de- 
livery to such holder on or before May 7, 1917, of said seven million dollars 
($7,000,000) of iarst mortgage five per cent, fourteen-year siuking fund gold 
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bonds of Eastern Coke Company, on condition, however, that the payment 
of the principal thereof and interost thereon shall be guaranteed by the Steel 
Company and by this corporation; and 

"Whereas, the board of directors of this corporation deems It advisable that 
payment of said indebtedness of seven million dollars ($7,000,000) now owing 
by the 8teel Company be provided for, and that the arrangement proposed by 
the Steel Company is an advantageous one and to tlie best interest of the 
Steel Company and of tlils corporation; and 

"Whereas, the forra of said bonds and of the naortgage securing the same. 
and, as vvell, the form of guaranty to be executed by the Steel Company, and 
by this corporation bave been dnly submitted to and considered by this board: 

"Hesolved, that, in order to provide for the payment of seven million dol- 
lars ($7,000,000) owing by the Bethlehera Steel Company, and to aid said 
Company advantageously to sell and dispose of said seven million dollars 
($7,000,000) flrst mortgage flve per cent, fourteen-year sinking fund gold bonds 
of the Eastern Coke Company, this corporation guarantees the punctual pay- 
ment of the principal and interest of said seven million dollars ($7,000,000) of 
bonds. 

"Kesolved, that the guaranty to be indorsed upon each of the permanent 
bonds of said issue of seven million dollars ($7,000,000) Of first mortgage 
five per cent, fourtcon-year sinlïing fund gold bonds of Eastern Coke Com- 
pany shall be substantlally in the following form: 

" 'Guaranty. 

" 'Bethlehem Steel Corporation, a corporation created and existlng under the 
laws of the state of New Jersey, for value received, does hereby guarantee to 
the liolder, or, if registered, to the reglstered owner, of this bond, the punc- 
tual payment of the principal of and interest on said bond, as the same shall 
become or be made due and payable according to the ternis of said bond and 
of the indenture tliereln mentlonod, dated February 1, 1917, made by Eastern 
Coke Company to the Union Trust Company of Pittsburgh, as trustée, to 
secure the same. 

" 'In witness whereof, said Betlilehem Steel Corporation bas eaused its cor- 
Ijorate seal to be hereunto aftlxed, and to be attested by its secretary or an 
assistant secretary, and thèse présents to be signed by its président or a 
vice président, as of the first day of February, 1917. 

" 'Bethlehem Steel Corporation, by . 

'"Attest: .' 

"Resolved, that the président or one of the vice présidents of this corpora- 
tion be and hereby they are, severaDy and respectively, authorized and directed 
from time to time, as said bonds shall be authenticated by the trustée, to 
exécute said guaranty in the name and on behalf of the Bethlehem Steel 
Corporation (not exceeding, however, the aggregate principal sum of seven 
uiilUou dollars ($7,000,000), and that the secretary or one of the assistant 
secretaries of this corporation be and hereby they are, severally and re- 
spectively, authorized and directed. at the same time, to aflix to every such 
guaranty the corporate seal of the Bethlehem Steel Corporation, duly attested 
by the signature of such secretary or assistant secretary. 

"Resolved, that, pending the préparation and exécution of the permanent 
bonds, the officers of this corporation, herelnbefore named, be and hereby they 
are, severally and respectively, authorized and directed, whenever any tem- 
porary bond or bonds issued under said flrst mortgage of the Eastern Coke 
Company shall be authenticated by the trustée, to exécute on said bonds (not 
exceeding, however, the aggregate principal sum of seven million dollars 
[$7,000,000]), said guaranty, substantlally in the form herelnbefore set forth, 
with appropriate variations, omissions, and additions, in the name of and on 
behalf of Bethlehem Steel Corporation, and to affix to every such guaranty the 
corporate seal of Bethlehem Steel Corporation, duly attested by the signature 
of such secretary or assistant secretary. 

"Resolved, that the proper officers of this coiTporation be and hereby they 
are authorized and directed to do such other acts and things as may be 
requlsite fully to carry out and perform upon the part of this company the 
terms and provisions of this resolution." 
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It is this guaranty by the Bethlehem Corporation that fumishes 
the basis of the principal attack made by the présent bill. 

[3, 4] In gênerai, a corporation possesses only such powers as hâve 
been expressly conferred by its charter or certificate of incorporation, 
or by statutes applicable thereto, or such as are necessary for carrying 
into effect the objects and powers expressly granted. Green Bay & 
Minnesota R. R. Co. v. Union Steamboat Go., 107 U. S. 98, 100, 2 
Sup. Ct. 221, 27 h. Ed. 413 ; Penna. R. R. Co. v. St. Louis, Alton 
& Terre Haute R. R. Co., 118 U. S. 290, 308, 6 Sup. Ct. 1094, 30 
L. Ed. 83 ; State of New Jersey, etc., v. Hancock, Collector, etc. 
(E. & A.) 35 N. J. Law, 537; State of New Jersey v. Atlantic City 
& Shore R. R. Co. (E. &. A.) 77 N. J. Law, 465, 72 Atl. 111. The 
powers which are thus necessary arise by implication, and are as much 
within the grant as those clearly expressed (Rabe v. Dunlap, 51 N. J. 
Eq. 40, 45, 25 Atl. 959; Tod v. Kentucky Union Land Co. [C. C] 
57 Fed. 47, 50;: Marbury v. Same, 62 Fed. 335, 10 C. C. A. 393), 
and "the word 'necessary' in this connection does not mean 'indis- 
pensable.' It embraces ail things suitable and proper for carrying into 
exécution the powers granted." State of New Jersey, etc., v. Han- 
cock, Collector, etc., supra. ; Ellerman v. Chicago Junction Rys. & 
Union Stockyards Co., 49 N. J. Eq. 217, 241, 23 Atl. 287; McCauley 
V. Ridgewood Trust Co., 81 N. J. Law, 86, 91, 79 Atl. 327. 

[5] The power to guarantee the bonds of another corporation, 
whether independent or subsidiary, is not expressly granted to the 
Bethlehem Corporation by its certificate. Nor is express power to guar- 
antee given by the New Jersey act (P. L. 1896) under which that cor- 
poration was organized, nor by any other législation of that state. 
However, by this act of 1896 (section 2) corporations are authorized to 
exercise ail the powers and privilèges contained in the act, in addition 
to those enumerated in their certificates of incorporation, "so far as the 
same are necessary or convenient to the attainment of the objects set 
forth in such * * * certificate of incorporation." This section 
further provides that "no corporation shall possess or exercise any 
other corporate powers, except such incidental powers as shall be 
necessary to the exercise of the powers so given." By section 6, as 
amended by P. L. 1907, p. 35, incorporations are authorized "for any 
lawful purpose * * * whatever," excluding insurance and surety 
companies and certain other companies carrying on businesses not in- 
volved in the présent controversy. By section 7 a corporation is au- 
thorized to "conduct business, * * * hold, purchase, mortgage and 
convey real and personal property out of this state [New Jersey], pro- 
vided such powers are included within the objects set forth in its cer- 
tificate of incorporation." By section 49 it is empowered to purchase 
property necessary for its business, or the stock of any corapany "own- 
ing, mining, manufacturing or producing materialSj or otner property 
necessary for its business," subject to certain limitations not perti- 
nent to this controversy.' By section 51 corporations are empowered 
to purchase, sell, pledge, or otherwise dispose of "the shares of the capi- 
tal stock of, or any bonds, securities or évidences of indebtedness créât- 
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ed by any other corporation * * * ^^^^ while owner of such stock 
* * * exercise ail the rights, powers and privilèges of ownership, 
including the right to vote thereon." 

While some of thèse sections, notably 49 and 51, hâve undergone 
législative changes since their enactment in 1896 (see N. J. P. L. 
1913, pp. 28, 32; 1915, p. 180; 1917, p. 566), yet, so far as afïects the 
power of the Bethlehem Corporation in respect to the acts challenged 
in this bill, the powers hereinbefore mentioned in substance and légal 
effect are as stated. As neither the statutes nor the certificate of in- 
corporation expressly authorized the making of a guaranty, the validi- 
ty of the Bethlehem Corporation's guaranty of the Eastern Company's 
bonds, hère specifically challenged, as well as that corporation's power 
to guarantee bonds of other of its subsidiaries and their subsidiaries, 
dépends upon whether the same is necessary or convenient to the at- 
tainment of one or more of the objects expressly set forth in the Beth- 
lehem Corporation's certificate of incorporation, 

Among the numerous objects mentioned in the certificate referred 
to, it is noted that the Bethlehem Corporation was empuwered (a) to 
acquire the capital stock of other corporations authorized to engage in 
one or more of the kinds of business, objects, or opérations mentioned 
in its certificate, or of corporations which owned the capital stock of any 
such corporations ; (b) to aid in any manner any corporation whose 
stocks it owned "or in which or in the stock * * * of which it is 
in any way interested, and to do any other acts or things for the préser- 
vation, protection, improvement or enhancement of the value of any 
such stocks ; * * * (c) to borrow money ; * * * ^q issue obli- 
gations * * * for moneys borrowed or in payment for property 
purchased or for any of the other objects or purposes of the corpora- 
tion ; to secure the same by mortgage * * * upon or pledge of any 
or ail of the property, * * * Qf ^]-jg corporation: * * * p,-Q. 
vided that no such mortgage or pledge shall be made without the con- 
sent of the holders of two-thirds of the capital stock of the corporation 
of each class having voting powers ;" (d) to conduct its business or any 
part thereof in any of the states of the United States of America, 
and in connection therewith to purchase, hold, mortgage, and convey 
real and personal property within or without the state of New Jersey ; 
and (e) in gênerai to do ail things lawful under the législation of New 
Jersey, now or hereafter in force appHcable to that corporation. 

If the Bethlehem Corporation, instead of its subsidiary, the Bethle- 
hem Company, had purchased the capital stock of either the Lehigh 
Company or the Eastern Company, and had issued its own bonds to 
pay the $7,000,000 promissory note representing part of the purchase 
price of the stock, such purchase of stock and issue of bonds would 
hâve been clearly within its corporate power ; or if, instead of guaran- 
teeing the payment of the Eastern Company's bonds, the Bethlehem 
Corporation had loaned the $7,000,000 to the Bethlehem Company and 
the latter had used it in paying for the stock of the Lehigh Company, 
such loan unquestionably would hâve been within the Bethlehem Cor- 
poration's powers, for that character of aid is expressly granted. By 
its guarantee of the Eastern Company's bonds, the Bethlehem Com- 
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pany avoided the necessity of using its cash working capital, or in- 
creasing its indebtedness by borrowing money to meet the greater part 
of the purchase price of the capital stock of the Lehigh Company ; and 
the Bethlehem Corporation, without using its cash or borrowing 
powers, was enabled to aid the Bethlehem Company in consummating 
said purchase, without the use of cash by the latter, and in securing 
for it an unhampered supply of coke and gas, materials essential to 
the carrying out of its opérations, thereby enhancing the value of 
the Bethlehem Company's stock which, as already noted, was owned 
by the Bethlehem Corporation. 

[6] As an aid, it was as effective as if the cash had been advanced; 
and, as a business proposition, it seemingly was a préférable mode 
of taking care of its purchase, as it deferred the payment of cash for 
such purpose, thus permitting its use for other objects. But whether 
it was good business — a matter intra vires— is, in the absence of fraud 
or breach of trust, a question to be determined exclusively by the board 
of directors. New Jersey Corporation Act, supra, § 12 ; Berger v. 
United States Steel Corporation, 63 N. J. Eq. 809, 829, 53 Atl. 68; 
Hawes v. Oakland, 104 U. S. 450, 459, 26 L. Ed. 827; Wilson v. 
American Ice Co. (D. C.) 206 Fed. 736, 743 ; United Copper Securities 
Co. V. Amalgamated Copper Co., 244 U. S. 261, 263, 264, Z7 Sup. Ct. 
509, 61 L. Ed. 1119. 

[7] The eomplainant argues that this guaranty is a surety transac- 
tion within the prohibition of section 6 of the New Jersey Corporation 
Act. That section, as already noted, excludes insurance and surety 
companies from the opération of the act. The législative purpose there 
is not to f orbid the carrying on of the businesses indicated by the names 
of the companies excluded, but to prevent insurance and surety com- 
panies, and the others named in the excluding provisions of that sec- 
tion, from organizing under that act and from invoking its powers. 
See Robotham v. Prudential Insurance Co. of America, 64 N. J. Eq. 
673, 53 Atl. 842; McCarter, etc., v. Impérial Trustée Co., 72 N. J. 
Eaw, 42, 60 Atl. 223 ; State v. Atlantic City & Shore R. Co., 77 N. J. 
Law, 465, 479, 72 Atl. 111. The Bethlehem Corporation is not an in- 
surance or surety company, and the guaranty under considération is not 
insurance or surety, within the contemplation of that section. 

The cases cited by eomplainant, as authorities in support of its 
further contention that a corporation may not guaranteô, unless power 
to do so hàs been expressly granted, on examination will be found to 
deal with guaranties of the obligations of other persons, natural or 
artificial, for which there was no other warrant than that it aided 
an independent business enterprise, the successful opération of which 
would or might inure to the pecuniary benefit of the guarantor. Of 
such citations the following are typical: 

Best Brewing Co. v. Klassen, 185 111. 37, 57 N. E. 20, 50 L. R. A. 
765, 76 Am. St. Rep. 26, wherein the exécution o-f an appeal bond by 
a brewing company as surety for the benefit of one of its custbmers 
was held ultra vires, notwithstanding that some incidental advantage 
might accrue to the company's business. 

Humboldt Min. Co. v. American Mfg., Min. & Milling Co., 62 Fed. 
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356, 10 C. C. A. 415, wherein a guaranty of performance of another's 
■contract for the érection of a mining plant and accompanying war- 
ranties by a company organized to make iron work for mining plants 
was invalid, though the guarantor by reason of such guaranty, was 
enabled to sell the iron work used in the plant. 

Western Maryland R. Co. v. Blue Ridge Hôtel Co., 102 Md. 307, 
€2 Atl. 351, 2 L. R. A. (N. S.) 887, 111 Am. St. Rep. 362, wherein a 
guaranty by a railroad company to pay the interest and dividends on 
the bonds and stock of a hôtel company lodated along the guarantor's 
hne of railway, was held invalid, notwithstanding that the business 
•of the hôtel would increase the travel on the railroad, and consequently 
the receipts of the guarantor. 

Davis V. Railroad Co., 131 Mass. 258, 41 Am. Rep. 221, wherein a 
donation to support a musical festival, upon the well-founded supposi- 
tion that it would increase the travel on the railroad, was held void, 
as altogether a too remote benefit. 

In none of thèse cases, or any others brought to the court's attention, 
were the bonds issued, or the obligations incurred, by a subsidiary 
of the guarantor, or one of its subsidiaries, nor were the guaranties 
made pursuant to power expressly conferred on the guarantor to ren- 
der financial aid to the obligor. 

In Ellerman v. Chicago Junction Rys. & Union Stockyards Co., 
supra, the power of a corporation organized under an earlier New 
Jersey statute than the one applicable to the Bethlehem Corporation 
was considered. That statute (Act April 7, 1875 [G. S. N. J. p. 907]) 
did not expressly authorize corporations to purchase, etc., the shares 
of stock of other corporations. With référence to such power it 
was held: First, that a corporation organized thereunder was au- 
thorized to include it among the objects specified in its certifîcate of 
incorporation; and, second, that, having purchased such stock, it 
was authorized to guarantee the bonds of a corporation whose stock it 
had purchased. Concerning the guaranty attacked in that case Green, 
V. C, said : 

"By tUis means, Instead of paying the money Itself , which might hâve 
been requlred, it gains a crédit for ail the years during which thèse bonds 
hâve to run ; Instead of pledgiug its own crédit directly, as by issuing its own 
bonds, or debentures, or notes, it lets the Tolleston Company remain the 
principal debtor, whiie It assumes the formai position of surety. If it re- 
ceived no considération and was only guaranteeing for the accommodation 
of the Tolleston Company, in whkh it had no interest, the contract would 
be ultra vires and void — it would be a fraud on the stockholders ; but glven 
as part of the considération, the transaction amounts slniply to this: The 
packers dld not exact money, nor even the bonds of the Junction Company 
for the money ; they agreed to accept the direct promise of the Tolleston 
Company, secured by its mortgage, and a eondltional agreement of the Junc- 
tion Company that the promise should be kept. It is just as lawful for the 
corporation to give a conditional contract to its créditer to pay liim money 
as it is to give him a contract to pay directly and witliout provision. It is the 
business of the creditor to détermine whether he will take one or the other. 
Both are equally binding, if there is considération for them. The form of the 
contract is nothing. The whole question turns on the considération." 49 N. 
J. Eq. 247, 248, 23 Atl. 297. 

In Zabriskie v. Cleveland, Columbus & Cincinnati R. R. Co., 64 U. 
S. (23 How.) 381, 16 L,. Ed. 488, the défendant railway company was 
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empowered by the Ohio statutes to aid Connecting roads by subscrib- 
ing for their stock, or otherwise, provided such aid should not be 
f urnished until two-thirds of the stock represented and voted at a 
meeting called by the directors should hâve assented thereto. The 
défendant purchased somé of the stocks of a Connecting railway and 
indorsed some of its bonds. This guaranty was held to be within the 
powers of the guaranteeing cbmpany. See Loqisville, New Albany 
& Chicago Ry. Co. v. lyouisville Trust Co., 174 U. S. 552, 571, 19 
Sup. et. 817, 43 L. Ed. 1081. 

In Tod V. Kentucky Union Land Co. (C. C.) 57 Fed. 47, approved 
on the point of the présent référence, sub nom. Marbury v. Kentucky 
Union Land Co., 62 Fed. 335, 10 C. C. A. 393, a land company em- 
powered to inine, manufacture, and dispose of the products of its 
minerai and timber lands, was authorized to effect a consolidation with 
any railroad company in furtherance of such granted powers, and 
to exercise the powers of both companies. Instead of so consolidat- 
ing, it acquired ail the capital stock of a railroad company and guar- 
anteed the latter's bonds and dividends on its pref erred stocks. It 
was held that such acquisition of stock was similar to, and included 
within the express power to consolidate, and that the guaranty was 
valid as such railroad was necessary to the success of the land com- 
pany's business. : : 

The opinions in thèse last-cited cases fully discuss the authorities 
on the question of corporate power to guarantee and are most im- 
portant and instructive. The complainant's contention that Bijur v. 
Standard Distilling & Distributing Co.,- 74 N. J. Eq. 546, 70 Atl. 934, 
is opposed to the Ellerman Case on the point hère considered, and that 
Ivouisville, New Albany & Chicago Ry. Co. v. Eouisville Trust Co., 174 
U. S. 552, 19 Sup. Ct. 817, 43 h. Ed. 1081, has rendered the Zabriskie 
Case negligible as an authority for the rule hère invoked, is, to my 
mind, a misconception, as is also its further insistence that the facts 
of the Tod Case are so différent from the instant case as to make it 
inapplicable as an authority for the position hère taken. 

There is nothing in thèse cases, or in any others that hâve been 
brought to the court's attention, that in any way qualifies or limits 
the Ellerman, Zabriskie, or Tod Cases as authorities for the doctrine 
that where one corporation is authorized to acquire the stock of an- 
other, and to aid it in carrying out its objects, a guaranty by the former 
of the latter's obligations is valid, where it carries forward some of the 
powers expressly granted to the guaranteeing company. Thèse cases, 
in my judgment, control the instant case. Irrespective of statutory 
authority, express or implied, pqrmitting one corporation to guarantee 
the obligations of another, the cogent reason against the right so to do 
is that it dévotes the crédit of the guarantor in a venture not çontem- 
plated by the subscribers to its capital stock, and compels them to 
assume a risk not within the objects for which the guarantor was in- 
corporated. Tod v. Kentucky Union Land Co., supra, 57 Fed. 51. 
This reason is not présent in the guaranty under considération, as it in 
no way diverts the trade capital or the crédit of the Bethlehem Cor- 
poration into channels other than those authorized by its certificate of 
incorporation. It does not fasten upon the invested capital a charge 
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or liability other than that contemplated by the subscrîbers thereto. 
The liability incurred by the Bethlehem Corporation in guaranteeing 
the Eastern Company's bonds was net a risking of the former's capi- 
tal in another's enterprise, but in aid of its own, and over which, 
through its subsidiaries, it had complète control. 

I am therefore of the opinion that the guarantee of the Eastern 
Company's bonds specifically attacked in the présent proceedings is 
within the corporate powers of the Bethlehem Corporation. With réf- 
érence to the bill's attack generally upon the powers of the Bethlehem 
Corporation to guarantee the bonds of other corporations, and to se- 
cure the same by a pledge or mortgage of its property, it is sufficient 
to say that, on this application for a provisional injunction, the an- 
swer and supporting affidavits deny any présent intention or purpose 
to guarantee the bonds of any other corporation. However^: it is not 
amiss to add that, if the views hère expressed as to the right to make 
the guaranty specifically challenged are correct, any other guaranty 
made by the Bethlehem Corporation for a Hke purpose would be with- 
in its powers. 

The application for a preliminary injunction is denied. 



PENNSYLVANIE ïl. CO. v. SWIFT & CO.. 

(District Court, E. D. Pennsylvania. February 13, 1918.) 

No. 3822. 

Carriers ©=5211 — Interstate Carriagte of TjIve Stock— Twentï-Eight Hotjr 
liAw— Proper ITeeding. 

Under Act Juiie 20, 1900, c. 3594, §§ 2, 3, 34,Stat. 608 (Comp. St. 1916, 
§§ 8652, 8653), which require railroad carriers of live stocli to unload the 
same into pens for rest at least once in each 28 hours, and unless provi- 
sion is made therefor by the shipper, to properly feed aud water such 
stock durlTig the rest period, under penalty, and giving them a lien for the 
reasonable expense thus incurred, a railroad held entitied In such case to 
recover for 250 pounds of hay prepared in advance and furnished to each 
carload of a shipinent of cattle, although a quautlty of hay amountlng 
to 150 to 200 pounds, was placed in the raeks in each car by the shipper 
when the shlpnient was made, tlie statutory obligation of the carrier be- 
Ing to feed duriiig the period of rest, and it being the opinion of the De- 
partment of Agriculture, stated in a circular issued for the information 
of carriers, that 250 pounds per car Is a proper allowance. 

At Law; Action by the Pennsylvania Railroad Company against 
Swift & Co. On motion by défendant for neW trial. Discharged. 
See, also, 242 Fed. 92. 

John Hampton Barnes, of Philadelphia, Pa., for plaintifif. 
R. D. Rynder, of Chicago, 111., and M. Hampton Todd, of Philadel- 
phia, Pa., for défendant. 

DICKINSON, District Judge. The plaintifï's action was based up- 
on the provisions of the act of Congress approved June 29, 1906. The 
pertinent provision is that which gives the right to a railroad com- 

(gr=>Por other casca sce samo topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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pany to colleCt the reasonable expense incurred in the feeding of live 
stock required by the act to be fed by the railroad carrier. The dé- 
niai of liability by the défendant grows eut of certain fact features of 
the feeding out of which the demand has grown. One which may 
be deemed the moving feature is that the défendants at the time the 
cattle were shipped placed them in cars which were provided with 
racks in which from 150 to 200 pounds of hay had been placed to 
sustain the cattle, or help sustain them during the journey, which was 
expected to occupy something more than 24 hours. 

The secondary fact, or the fact upon which what may be termed the 
secondary défense, or the second line of défense, is based, is this : 
The cattle were unloaded at Pittsburgh and received there in a 
stockyard. In order to facilitate the transportation of the cattle,. 
or of their feeding, in order to speed their final delivery at their des- 
tination, the practice had grown up, with the concurrence of ail par- 
ties concerned, including the shippers, that in préparation for the ar- 
rivai of the cattle 150 pounds of hay should be placed in the racks of 
the pens in the stockyard into which the cattle were received after 
unloading, and 100 pounds of hay should be placed in the cars from 
which they had been unloaded and into which they were reloaded. 
This was upon the basis of the cattle requiring 250 pounds of hay 
for each carload. 

The Department of Agriculture, in response to, or in anticipation of, 
a request from the railroad carriers of the quantity of feed which 
the carriers might properly feed the cattle thus unloaded, put out a 
circular in which the opinion was expressed that proper feeding of 
cattle called for the issue to them of 250 pounds of hay during every 
24 hours. The soundness of the opinion thus expressed is confirmed 
by ail the évidence in the case, including that ofïered on behalf of the 
défendants. There was no controversy over this in the case, and a 
virtual admission on ail sides that what may be called the government 
requirement was the minimum quantity which could be considered 
as constituting a proper feeding. The opinion thus expressed by the 
Department, however, did not take into considération the fact, which 
as applied to the shipments in question was an uncontroverted fact, 
that the cattle which were fed by the carrier were not cattle which had 
fasted for 24 hours ; but cattle which within a period of from some- 
thing more than 24 hours up to a maximum of 28 hours, or at the 
most 36 hours, had ail been fed from 150 to 200 pounds. 

The shippers were therefore disposed to take issue with the rail- 
road carrier, and through them with the Department of Agriculture, 
not over the opinion that cattle which had not been fed should prop- 
erly be fed 250 pounds, but over the proposition that cattle which had 
already been fed from 150 to 200 pounds of hay would require 
over 100 pounds additional. In conséquence, the shippers asserted 
that, in view of the fact above stated, 100 pounds, and not 250 pounds, 
constituted a proper feeding within the meaning of this aci of Congress 
at the place: at which and the time when the cattle were unloaded. 
The shippers in further conséquence notified the railroad to limit the 
feeding at the relay stations to 100 pounds. With this demand the 
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défendants did not f eel justified in complying, and continued the prac- 
tice of feeding 250 pounds, in the manner above stated. To raise the 
question suggested, the shippers paid the railroad company fer 100 
pounds, refusing to pay for the additional 150 pounds. This action 
was then brought as a test case. 

What may be termed the two main thoughts presented by the dé- 
fense are thèse : 

(1) The act of Congress has as its purpose to save the cattle from 
suffering. What is proper feeding within the meaning of the stat- 
ute must be determined in the light of the facts. If the fact had been 
that the cattle had not been f ed for 24 hours, the propriety of a feed- 
ing of 250 pounds would not hâve been questioned. Inasrnuch, how- 
cver, as they had already been fed 150 or 200 pounds, the propriety 
of feeding more than 100 pounds additional is questioned. What is 
proper feeding must therefore be determined in the présence of the 
fact of this prior feeding. 

If we were dealing only with the question of a proper feeding, the 
proposition upon which this part of the défense rests must be accept- 
ed. We are not dealing, however, with this question, but the narrow- 
er and more technical question of the feeding which is required by the 
statute. We assume Congress to hâve legislated within its powers. 
The requirement of the statute is that cattle in transit must be unload- 
ed, rested, watered, and fed within every 24-hour period of their 
transportation in cars. This requirement must be met, and it is not 
met by any substitute provision for feeding in transit. The require- 
ment of the statute is not limited to cattle which hâve been confined in 
cars without feed, but to ail cattle which hâve been in transit for 
more than 28 hours. What may be termed the administrative reasons 
for the requirement as written are obvious. Congress, it is true, 
did not dictate, as is well pointed out by défendants, specifically what 
weight or quantity of feed should be given. The carrier is, how- 
ever, required to feed, and to properly feed. The reasonable expense 
thus incurred it may recover. The thought is not lost sight of that 
the obligation which rests upon the shipper is an imposed obligation, 
and is limited to the command of the statute. The other command, 
however, to feed, rests with its full weight upon the carrier. It must 
feed, and is given the right to be reimbursed "the reasonable expense" 
thus incurred. 

The thought expressed in the charge is that if, in the performance 
of this imperative duty, the carrier does not incur an expense beyond 
that which a reasonably good judgment would approve as, under ail 
the facts and circumstances, the outlay which proper feeding demand- 
ed, it may enforce its right to reimbursement. To this view, we ad- 
hère. There is no déniai by the défendants of the thought that the 
statute must permit of a practical working rule in its application. Such 
a rule should hâve sufficient elasticity, to allow, not only for feeding, 
but also for provision for feeding. They do not criticize the prac- 
tice, in which they acquiesced, of preparing in advance for the feed- 
ing by having feed placed in the stockyard racks, nor of the transporta- 
tion of the cattle being faciHtated by feed being placed in the cars. 
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Their own practice of placing f eed in the cars is, in their view, wholly 
in line with the practice foUowed by the carrier. 

The. real défense is founded upon the claim of equality of treat- 
ment. They take their stand upon the aphorism that vvhat is "fîsh for 
one should not be made flesh for another." They view the obligations 
as the same, and demand a corresponding likeness in the applications. 
The obhgations, however, are not the same, or rather the question 
which arises is not quite the same. If it successfully argued, for 
illustration, that the command of Congress is that the feeding shall 
be during the rest hours, and that in conséquence a feeding outside 
of thèse hours (either before or after) is not a compliance with the 
statute, the proper application of this principle is in a case in which 
the carrier is charged with the penalty for noncompliance. The 
principle does not hâve the same exact application to a case between 
the carrier and the shipper. A carrier, for further illustration, who 
had disembarked the cattle, rested them for the 5 hours, and watered 
them, might be liable to an imposition of the penalty because it had 
not fed them, or because, although it had fed, it had not properly 
fed, them. Certainly, in the latter case, the shipper could not dé- 
fend an action against him by the carrier. There must be a somewhat 
différent principle which controls as between the carrier and the ship- 
per than that which controls between the United States and the car- 
rier. The controUing principle applied in the former case is that 
which we hâve already formulated. It is that, when the carrier has 
performed the duty of feeding, it has the right to recover the "rea- 
sonable expense" thereby incurred, and ifit has exercised a reason- 
able judgment in determining what is fed in the kind and quantity 
of feed supplied, this détermines the question of a proper feeding. . 

Hère again, of course, what is proper feeding is to be determined 
under ail the facts and circumstances as before. The défendants 
hâve, in conséquence, no just ground of complaint that they hâve not 
been given the benefit of the application of the same principle in the 
cases of feed put into the cars by them, and in the case of feed put into 
the cars by the carrier. So far as the cases are alike, the same prin- 
ciple has been applied. Back of the whole discussion is this basic 
fact. The shippers are by the act of Congress protected in their right 
to feed their own cattle. If they assert this right by feeding the 
cattle, the carrier is not called upon to feed, because the latter is 
required to feed only'in case of the default of the owners of the cattle. 
The whole défense, so far aa it has merit, is seen upon analysis to rest 
upon the unstable foundation of the assertion of a right in the shipper 
to refuse to feed, and yet reserve to themselves to dictate in Avhat man- 
ner the duty shall be performed by the carrier. They hâve no such 
right. 

The only remaining complaint is the admission in évidence of the 
Department circular. This was one fact among the facts and circum- 
stances in the light of which the détermination of what was a proper 
feeding was to be determined. They asked to hâve, and were allowed 
to hâve, go in évidence their own demand that 100 pounds was a 
proper food supply. The Department demand of 250 pounds stands 
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on the same support. The probative effect of each was limited to that 
of each being an exression of opinion which entered into the circunl- 
stances and made up the atmosphère in which the carrier made up its 
own judgment and through which what was donc was to be viewed in 
order to be judged. 

The motion for a new trial is discharged, and plaintiflf has leave to 
enter judgment on the verdict. 



HICKSON et al. v. DAVENPOBT et al. 
(District Court, W. D. South Carolina. February 23, 1918.) 

1. Deeds ®=>93 — WiLLS (S=3457 — Construction— Meaning or Language— 

Technical Words. 

Though, under a statute provldlng that every devise shall be con- 
sldered one In fee simple, unless against the nianlfest Intention of the 
testator, words In a will would earry a fee simple, when the same words 
in a deed could carry only a life estate; and, while words may hâve a 
technical meaning In a wlU which they do not hâve In a deed, the courts, 
in construing either, seek to ascertain the intention and glve it effect, 
and technical words, when used in thelr technical sensé in a will, must 
be glven effect as though found in a deed. 

2. Deeds <S:=»128 — Wills iS=3608(1) — Construction— Btji.e in Shei,ley'8 Case. 

The rule in Shelley's Case, when applicable, appUes alike to a will or 
a deed. 

3. Deeds ®=3l28 — Construction — Application of Rule in Shelley's Case 

— "Issue of Her Body." 

Though it is the rule in South Carolina that the word "issue" is a word 
of limitation, except when the language of the deed shows that it was 
intended as a word of purchase, where a deed conveyed to B. durlng 
her natural life, and after her death to the "issue of her body," wlth 
habendum to her "and then to the issue of her body, them, thelr helrs 
and assigns forever," but, if she should die without leavlng issue, then 
the land to revert baek to the grantor's estate, the words "issue of her 
body" meant children, and they took as purchasers, and the rule In 
Shelley's Case dld not apply. 

[Kd. Note. — For other définitions, see Words and Phrases, Issue of 
the Body.] 

4. Deeds <S=>123 — Estâtes Cbeated — "Right Heirs." 

"Rlght helrs" means helrs gênerai, and créâtes an estate In fee simple. 
[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Kight Heir.] 

In Equity. Suit by one Hickson and others against one Davenport 
and others. On motion by defendeuits to dismiss the bill. Motion 
denied. 

McCullough, Martin & Blythe, of Greenville, S. C, for complain- 
ants. 

Cothran, Dean & Cothran and Haynsworth & Haynsworth, ail of 
Greenville, S. C, for défendants. 

JOHNSON, District Judge. This is a motion by the défendants to 
dismiss the bill for want of equity. The rights of the parties dépend 

^soFor other cases see Bame toplc 6 KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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upon the construction of a deed. In 1844 Tully Bolling conveyed the 
land described in the bill "tù my sajd daughter, ; Martha Ann Bolling, 
during her natural life and after her death to the issue of .her body." 
The habendum clause is : . 

"Unto the sald Martha Ann Bollhig, and then to the issue of her body, 
them, thelr helrs and a^sigps, forever; but If any child of Martha Ann should 
die before she does, leaving issue, th,^n the child or children to take the share 
its father or mother would of been entitled to if allve ; but If Martha Ann 
should die wlthout leaving issue living at her death, then this tract of laud 
is to revert back to my estate and be disposed of as directed in my will." 

Martha Ann subsequeritly intermàrried with William Hickson. In 
1875, after issue born, she conveyed the land to Francis M. Davenport, 
under whom défendants claim. In 1897 William Hickson died, and in 
1915 Martha Ann died. The complainants are her children. If 
Martha Ann took a fee conditional under the deed of 1844, her con- 
veyance in 1875 was efïectual to carry the fee to Francis M. Daven- 
port, afid défendants' motion to dismiss the bill should be granted; but 
if she took a life estate only, the complainants are entitled to relief. 

The décision of this motion has been delayed, as the court desired to 
examine practically ail of the décisions of the highest courts of the 
State construing common-law deeds, trust deeds, and wills, with par- 
ticular référence to the limitation of estâtes. It is essential, if possible, 
to harmonize the décisions and to conform to them, in order that there 
may be uniform rules of property, and so that both the state and 
fédéral courts may admihister justice by the same standard. There 
hâve been many cases, and much confusion arises from loose expres- 
sions about the leniency of the courts in construing wills and brushing 
aside ail forms in order to carry out trusts. 

[1, 2] In this State the statute on wills provides that: 

"No words of limitation shall be neeessary to convey an estate in fee simple, 
but every gift of land by devise shall be consldered a gift In fee simple un- 
less such meanlng is against the manifest intention of the testator," etc. 

Of course, under this statute, words in a will would carry a fee sim- 
ple, when the same words in a deed would carry no more than a life 
estate. It is also true that the same words may hâve a technical mean- 
ing in a will which they do not hâve in a deed. Nevertheless, the pur- 
pose of the courts in construing a will, a deed, or any other written 
instrument is to ascertain the intention of the maker, and to give effect 
to such intention if it can be donc without violating established prin- 
ciples of law. Thus, when it is found that technical words are used 
in their technical sensé in a will, the courts are bound to give eiïect to 
such words, just as they would if the same words were fourid in a 
deed. The rule in Shelley's Case, when applicable, applies alike to a 
will or a deed. 

[3] The words used in the conveying clause of the deed we are 
called upon to construe are "issue of the body." If "issue" is used as a 
synonym of "heirs," the conveying clause would create a fee condition- 
al in Martha Ann, and the rule in Shelley's Case would apply ; but if 
the word "issue" was used in the sensé of "children," the' words in the 
conveying clause would carry to Martha Ann a life est?te only, and 
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the: rule in Shelley's Case would not apply. ,It is clear, therefore, that 
the meaning of the word "issue" will détermine the character of the 
estate conveyed to Martha Ann. Technical words are given their 
teehnical meaning, unless the context shows clearly that they were 
lised in sorne other sensé. The words "heirs," or "heirs of the body," 
hâve a clearly defined and well-under'stood technical meaning. The 
Word "issue" in a deed is not an apt word with a well-defined mean- 
ing, like "heirs" or "heirs of the body." , The Suprême Court of South 
Carolina says that, whenever the word "issue" is used in either a deed 
or a will, it must be used in one of three sensés : (1) It may describe a, 
class of persons who are to take as joint tenants with the parties 
named ; (2) it may be descriptive of a class who are to take at a defi- 
nite, fixed time as purchasers ; (3) it may dénote an indefinite succes- 
sion of lineal descendants, who are to take by inheritance.. At the 
common law there can be no doubt that the word "issue" was not côn- 
sidered an apt word in a deed. Blackstone, who has no peer i(j clear- 
ness and accuracy of statement, says : 

"As the word 'heirs' is necessary to create a fee, so in fartlier limitation of 
the strictness of the feudal donation, the word 'body' or some other word of 
procréation Is necessary to make it a fee tail and ascertain to what heirs 
in partlcular the fee Is llmited. If, therefore, either the words of inheritance 
or words of procréation be omitted, albelt the words are inserted in the front, 
thls will not niake an estate tail. As, if the grant be to a nian and tlie issue 
of his body, to a man and his seed, to a nmn and his chlldren, or offspring— 
ail thèse are only estâtes for life, tliere wanting the words of inheritance, 'liis 
heirs.' " 

In McMillan v. Hughes. 88 S. C. 298, 70 S. E. 804, the court quoted 
from McMichael v. McMichael, 51 S. C. 557, 29 S. E. 403, the follow- 
ing: 

"The technical rule of tlie common law makes it essential to the création 
of an estnte in fee simple In a uatural person by deed that there. be in the 
deed an express limitation to sucli person and his 'lioirs.' This rule is gener- 
aliy 'and Inllexibly enforced in the United States, except where abropated or 
modittcd by statute. While many States hâve altered this rule by statute, no 
siich stiitute, as api)licablo to deeds, lias been adopted in this state, and our 
courts Juive repcatedly and uniformly recognized and enforced the strict rule 
of the common law." 

To support this the court cites Knotts v. Hydrick, 12 Rich. (S. C.) 
318; Bratton v. Massey, 15 S. C. 284; Varn v. Varn, 32 S. C. 85, 10 
S. E. 829; Jordan v. Neece, 36 S. C. 298, 15 S. E. 202, 31 Am. St. 
Rep. 869; Harrelson v. Sarvi.s, 39 S. C. 18, 17 S. E. 368; Bradford 
V. Griffin, 40 S. C. 468, 19 S. E. 76; Wilson v. Watkins, 48 S. C. 341, 
26 S. E. 663. 

Washburn, in his work on Real Property, in the fourth édition, at 
page 604, says: 

"'Issue' in a will is either a word qf purehase or Inheritance, as will best 
answer the intention of the devisor. In the case of a deed, it is always taUen 
as a word of purehase." 

Lord Chancellor Hardwicke says : 

"The word 'issue' in a will would be a word of limitation, but In a deed. is 
always a word of purehase." 
24S F. —21 
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In Marklëy V. Singletary, 11 Rich. Eq. (S. C.) 397, the court said: 

"It must be observed that the instrument which created thèse estâtes Is a 
deed, and the term used to describe thosé to whom the remalnder is limited 
Is 'Issue.' The word 'issue' in a deed is designatio personœ, always a word of 
purchase. An estate in fee condltional * * * could not be created * • » 
by the use of this word, even when clearly designed as a word of limitation as 
'to A. and hls issue.' " 

In Bradford V. Griffin, 40 S. C. 470, 19 S. E. 77, the court says: 

"Ali the authoritles from Lord Coke to the présent tlme lay down the rule 
that (with certain exceptions unnecessary to be hère mentioned, as this case 
cannot be brought wlthln any of them), in order to create a fee by deed, thé 
word 'heirs' is necessary to be used. Coke's Littleton, § 1; 4 Kent, 5; 2 
Bl. Com. Mr., Preston, in his treatise on Estat«s (volume 2, p. 1), says: 'To the 
création or transfer of an estate in fee by deed it is requlsite that the land 
should be llmitéd, as to individuals, to the Individual and his heirs.' " 

The words in the deed in Bradford v. Griffin, supra, were to a son 
"for life and after his death to the ipsue of his body" forever. The 
words in the deed we are callëd uppn to construé are "to Martha Ann 
for life and àfter her death to the issue of her body." Tiedeman on 
Real Property, 434, says : . 

"limitation to the sons, chlldren, or issue of hlm who takes the life estate, 
will not be converted by the rule into a fee In the first taker, unless they are 
created by wlll and from a considération of the whole will it appears that 
thèse words were used in the sensé of heirs." 

The early décisions in South Carolina harmonize perfectly with the 
common-law rule, but in the case of Holman v. Wesner, 67 S. C. 307, 
45 S. E. 206, the word "heirs" was not used in a deed. The grant was 
"to John Lewis Haigler during his life and after his death to the law- 
ful begotten issues of his body, and should the said John Lewis Haig- 
1er die without leaving such issues as above, or should his issues as 
above die without leaving lawful issues, then" over. The court held 
that this deed created a fee conditional in John Lewis Haigler. The 
court cited to sustain its conclusion two cases. Whitworth v. Stuckey, 
1 Rich. Eq. (S. C.) 410, and Bethea v. Bethea. 48 S. C. 440, 26 S. E. 
716. In Whitworth v. Stuckey, the devise was "to his son, 'for and 
during his natural life, and at his death to the lawful issue of his body; 
and if he should die without lawful issue, living at the time of his 
death, then' " over. Held a fee conditional. The court said : 

"The words 'heirs of the body' and 'Issue' are generally équivalent in a 
will, though the former are regarded as the stronger and more technical 
words." 

In Bethea v. Bethea, supra, the devise was to the "wife 'during her 
natural life, and at her deçease to my son R., and to the lawful issue 
of his body, and if the said R. should die without lawful issue,' " then 
over. It was held a fee conditional in R. Unquestionably, the déci- 
sions in thèse cases are sound and in perfect consonance with the gên- 
erai weight of authority; but it is obvious that the cases cited were 
not authority for the décision that the word "issue" in a deed was 
synonymous with the words "heirs of the body." 
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Standing alone, Holman v. Wesner would not be very persuasive or 
authoritative ; but it is not alone. It has been distinctly recognized in 
Williams v. Cause, 83 S. C. 265, 65 S. E. 241. The court, reviewing 
various cases and after referring to Mendenhall v. Mower, 16 S. C. 
311, Mcintyre v. Mcintyre, 16 S. C. 290, Holman v. Wesner, supra, 
and Markley v. Singletary, 11 Rich. Eq. (S. C.) 393, said: 

"The correct rule is * * * that 'Issue' Is a word of limitation, except 
when the » • * deed shows that it was intcnded as a word of purchase." 

In Adams v. Verner, 102 S. C. 9, 86 S. E. 211, the court again re- 
ferred to the case of Williams v. Cause. In that same décision, in re- 
ferring to Porter v. Lancaster, 91 S. C. 300, 74 S. E. 374, the court 
said: 

"It wlll be obsérved that thè word 'issue' was there used, which, though 
generally équivalent to the words 'helrs of the bod.v' in a will, is not as stroug, 
even in a will, as a word of limitation, as the words 'helrs of the body.' " 

It being clearly established by the late décisions in this state that the 
Word "issue" is a word of limitation, except when the language of the 
deed shows that it was intehded as a Word of purchase, it becomes 
necessary to examine the deed to see in what sensé the grantor used 
that word. The same words in the same instrument should be given 
the same meaning. Bell's Rules of Interprétation, 161. The grantor 
says in the habendum : 

"But If any child or children of Martha Ann should die before she does 
leaving issue, then the child or children to talce the share its father or motliet 
would of [bave] been entitled to, if aliye." 

In Guy V. Osborne, 91 S. C. 293, 74 S. E. 617, the devise was "to my 
nephew, Samuel Blair, during his natural lif e, * * * and at his 
decease I give and bequeath to his surviving issue * * * my tract 
of land, * * * but should my said nephew die without any sur- 
viving issue of his body, * * * the said lands * * * here- 
in bequeathed to his children, I allow to descend," etc. The court held 
that, in using the words "the said lands herein bequeathed to his chil- 
dren," the testator had evidently used the preçeding words "surviving 
issue" in the sensé of children. 

I am not discussing the légal effect of the clause, but I am looking 
at it solely to ascertain if Bolling used "issue" as a synonym of "child." 
or "children," or "heirs." The meaning of the word in the granting 
clause being doubtf ul, we may resort to the habendum and other parts 
of the deed to find the quantity and quality of the estate to be enjoyed. 
We there find that unto Martha Ann is attached no word of inherit- 
ance, but it is to hâve and to hold "unto Martha Ann and then to the 
issue of her body, them, their heirs and assigns, forever." The gran- 
tor seems to bave known the meaning of the word "heirs," for, if he 
used "issue" in the sensé of children, he used the apt word in the right 
place to constitute Martha Ann's children purchasers of the fee. Thus 
the grantor clearly evinced an intention to qualify the words "issue of 
her body," so that they should not be descriptive of an indefinite line 
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of descent, but to indicaté à new stock of inheritance, and to preveiit 
the application of the rule in Shelley 's Case. 

Mr. Moorman, who is an authority on limitations of estâtes, says : 

"The raie iri Shelley's Cïise may be contrôliez by the maiiifest intention of 
the testator or grantor, where- It appears upon tlie face of the instrument, 
first, that he meant to confine the flrst taket to an estate for life; and, second, 
that he meant to etfeetuate that intention by soine clear and intelligent ex- 
pression of a design to hâve the issue, heirs, or heirs of the body talie by pur- 
ehase, and not by descent." 

In support of that proposition he cites Dott v. Willson, 1 Bay (S. 
C.) 457; Lemacks v. Glover, 1 Rich. Eq. (S. C.) 141 ; Myers v. Ander- 
son, 1 Strob; Eq. (S. C.) 346, 47 Am. Dec. 537 ; Whitworth v. Stuckey, 
1 Rich. Eq. (S. C.) 404; McLure v. Young, 3 Rich. Eq. (S. C.) 576; 
Mclntyre v. Mclntyre,,16 S. C. 297. Again he says: 

"The authorltles eonclusively show that, when the words 'heirs,' 'heirs of 
the body,' or 'issue,' are so quallfled by addltlonal words as to évince an In- 
tention that they are not to be taljen as descriptive of an indéfini te Une of 
descent, but are usedito indicaté a new stoclî of inheritance, thé rule does not 
applyV eiting Henry v. Archer, Bailey, Eq. (S. C) 536; Myers v. Andersen, 1 
Strob. Eq. (S. C.) 344; McLure v. Young, 3 Rich. Eq. (S. C.) 576; Templeton 
V. Walkér, 3 Eich. Eq. (S. C.) 543, 55 Am. Dec. 646; Cox v. Buck, 5 Rich. (S. 
C.) 605; Evans v. Godbold, 6 Rich. Eql (S. C.) 26; Flelds v. Watson, 23 S. 
C. 46; MeCown V, King, 23 S. O. 236. 

Further he says : 

"As where the words 'and to their heirs* are added, they so quallfy and 
the remaindermen take as purchasers" — citing Shearman v. Angel, Bailey, Eq. 
(S. C.) 351, 23 Am. Dec. 166; Dott ,v. Cunningham, 1 Bay (S. C.) 455, 1 Am. 
Dec. 624 ; Lemacks v. Glover, 1 Rich. Eq. (S. C.) 143 ; McLure v. Young, 3 
Rich. Eq. (S. C.) 576; Mclntyre v. Mclntyre, 16 S. C. 294. 

The case of Danner v. Trescot, 5 Rich. Eq. (S. C.) 362, holds that 
the qualification by the addition of the words "and to their heirs" is 
too broadly laid down, and applies to personal estate, and not to real 
estate. But that is not true, becaus.e the courts haye dècided real es- 
tate cases since Danner v. TresCot and affirmed the older cases. Mr. 
Moorman says that it may be that Datiner v. Trescot was distinguished 
from the older cases on the groùnd, stated by the circuit's decree, that 
the limitation there was to the heirs gènetal and their heirs, and it 
seems td be authority to modify.this qualification as stated to that ex- 
tent. 

[4] In the case pf Danh'ér v. Trescot, the limitation was "to D. for 
life, and àftèf her death to ând for the right heirs of her, their heirs 
and àssighs, fÔrever." "Right hëirs"meàns heirs gênerai, and créâtes 
an estâtê iri fee sinlple. Once that is.doîié, such superadded words can 
hâve np effect, as it is impossible to itiàke the estate Idrger and the 
laW' prohibits an esta-té in fee simple, having once bëen given, from 
being eut dpwn. Jud^e Wafdlaw^ îi;!' 'd,elivering the circuit decree in 
Darinèr\^; Trescot, qùotes Jarmari' as folîgws; 

'"Where the supeiàddecf words amount to a niere répétition, of the preced- 
ing words of lirriltàtioû; they are, df ' c'citii^, Jiioiierative to vary the construc- 
tioii." ■ 
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Judge Wardlaw proceeded to say: 

"But to uiake the )nost of the" quotatlon from "Myers v. Anderson, It Is 
simply this, that 'If the limitation be to tlie lieirs of the body, or to the issue, 
and to their licirs, this constitutes them purehasers.' " 

But he asks : "Where is the authority for saying, * * * if the 
limitation be to the heirs gênerai * * * and their heirs," that the 
words "their heirs" can qtialify heirs generally? Thus it is seen upon 
close analysis that Judge Wardlaw never questioned the soundness of 
the rule that "heirs of the body" or "issue" could be qualified by the 
addition of the words "and their heirs." The doctrine of qualification 
is as well established by the English décisions and by the décisions in 
this State as the rule in Shelley's Case itself. 

Another case which seems to question the doctrine of qualification is 
Clark V. Neves, 76 S. C. 484, 57 S. E. 614, 12 L. R. A. (N. S.) 298. 
Hère the limitation was to C. "for and during her natural life, and at 
her death the said premises are to belong of right in fee simple to the 
lineal heirs of the said Eleanor B. Clark forever." The only words of 
inheritance are "lineal heirs." The court properly held that it was a 
fee conditional. The plaintifï in the action, however, was contending 
that the words "of right in fee simple, forever," were words of qualifi- 
cation, which constituted lineal heirs purehasers. This contention was 
untenable. I subscribe unhesitatingly to the court's construction of the 
deed, but I cannot agrée with the court in its reasoning in one or two 
particulars. For instance, the court said : 

"If tlie deed in the présent case had been unto A. for life, and at her death 
to her lineal heirs, their heirs and assigns, forever, A. would take a fee condi- 
tional," 

The court was not construing any such limitation, and this expres- 
sion must be regarded as a dictum, for it is absolutely contrary to the 
décisions in this state. To sustain this dictum, the court referred to 
four cases — Danner v. Trescot, 5 Rich. Eq. 356; already referred to; 
Miller v. Graham, 47 S. C. 288, 25 S. E. 165 ; Kennedy v. Colclough, 
67 S. C. 122, 45 S. E. 139 ; and Davenport v. Eskew, 69 S. W. 292, 48 
S. E. 223, 104 Am. St. Rep. 798. It is not necessary to say more than 
has already been said in regard to Danner v. Trescot. In Miller v. 
Graham, the land was conveyed " 'to * * * India J. Miller and the 
heirs of her body,' * * * 'to bave aiid to hold, etc., unto the said 
India J. Miller and the heirs of her body, to her and their heirs and 
assigns, forever.' " In that case there was no life estate, but the con- 
veyance was to take efifect immediately, and of course Mrs. Miller had 
no heirs. The only question determined by the case was that it was 
an ordinary common-law deed, without a life estate being carved out, 
and that the superadded words were not sufficient to make the words 
"heirs of the body" mean children. In Kennedy v. Colclough, the 
limitation was "to A. for life and after her death to her heirs at law 
forever." "Heirs" was the only word of limitation and inheritance, and 
hence the first taker unquestionably took an estate in fee. The word 
"forever," not being a word of inheritance, could hâve and did hâve 
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no effect whatever on the estate conveyed. In Davenport v. Eskew, 
the grant was "to A. for life and then to be distributed equally between 
her remaining heirs." The only word of limitation was "iieirs," which 
created in the first taker an estate in fee simple, and the rule estab- 
lished in the case of Danner v. Trescot would apply. 

One other loose expression in the case of Clark v. Neves should not 
pass unnoticed. That is where the court, in referring to a number of 
cases that had established the doctrine of qualification in this state, 
passed the cases by with the remark that they were will cases, and more 
latitude was allowed in the construction of wills than in the construc- 
tion of deeds. The case the court was considering had no qualifying 
words, and this is another unnecessary dictum, and is in direct con- 
flict with numerous authorities. When the rule in Shelley's Case does 
apply, there is no différence in its application in will cases and deed 
cases, nor is there any différence in construing the qualifications which 
will take a case out of the rule. If the superadded words are sufficient, 
whether in a will or in a deed, to show that the maker intended to 
create a new stock of inheritance in the heirs of the body or the issue, 
then such new stock take by purchase, and not by descent. 

Reading and construing the deed.under considération in the light of 
the décisions of the highest courts of this state prior to Holman v. 
Wesner, there can be no doubt that Martha Ann Bolling took a life 
estate, with remainder tçher children as purchasers ; . ,and read even 
in the light of the récent décisions, omitting unnecessary and uncalled- 
for dicta, I am still impelled to hold that the "issue of the body" meant 
children, and that the superadded words in the habendum so qualified 
them as to make them purchasers. 

If the décisions in this state are irreconcilable, then under the au- 
thority of Sèligman v. Burgess, 107 U. S. 20, 2 Sup. Ct. 10, 27 h. Ed. 
359, and Kuhn v. Fairmont Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 
54 h. Ed. 228, it would be the duty of this court to construe the deed 
in the light of the décisions at the time of its exécution, because the 
maker is presumed to hâve known the established rules of property and 
contractée with référence thereto. 

Wherefore the motion to dismiss the bill for want of equity is re- 
fused. 
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Ex parte BIAZEKOVIO. 

(District Court, E. D. Michlgan, S. D. February 20, 1918.) 

No. 6054. 

1. AitMT AND Navy <S=20 — Conscription Act— Exemptions. 

As Conscription Act May 18, 1917, c. 15, 40 Stat. 76, which In section 
5 déclares that ail maie persons between the âges of 21 and 30 shall be 
subject to registratlon in accordance witli régulations to be prescribed by 
the Président, except offlcers and enllsted men of the regular army, etc., 
and that ail persons so registered shall be and remain subject to draft, 
unless exempted or excused, provides in section 4 that local and district 
exemption boards to be created by the Président shall hâve power vclthin 
thelr respective jurisdictlons to hear and détermine ail questions of ex- 
emption, such boards hâve jurisdictlon over nondeclarant aliens, and as 
such aliens are required to register, they are not, though the act pro- 
vides for their exemption automatically, excluded from its provisions, but 
must présent their claims to the proper boards in compUanee with the 
rules provlded. 

2. CoNSTiTTJTioNAL Law <S=318 — Dtje Pboçess of Lav?. 

A nondeclarant alien, although by the terms of Conscription Act May 
18, 1917, exempt from service, is not denled due process of law because 
required to présent and secure his exemption through the exemption boards 
provided for ; the requlrement as to due process of law not entitling him 
to a judicial trial as to the question of exemption. 

3. Treaties <S=35 — Suspension— CoNGRESs. 

As Conscription Act May 18, 1917, § 14, déclares that ail laws in confllct 
with the act are suspended during the emergfency of existing war, a treaty 
entered into before the enactment of the statute, exempting an alien from 
military service, does not, unless he was duly exempted by the act, entitle 
hlm to such exemption, for the treaty, if in conUlct with the act, was re- 
pealed; Congress having the same rlght to suspend or abrogate a treaty 
as any other law. 

4. Treaties iS=5ll — Nondeclarant Aeiens — Tueatt Rights. 

That Conscription Act May 18, 1917, which provides for the exemption 
of nondeclarant aliens, requires them to présent their claims for exemption 
to the exemption boards created by the Président pursuant to the act, 
does not deprive such aliens of treaty rights securlng them agalnst llabil- 
ity for military service ; it not being an Inf ringement of the treaty ex- 
emption to prescrlbe the conditions under which it should be clalmed. 

5. Army and Navy ®=520 — Conscription Act— Exemption— Présentations. 

The fliing of an exemption elaim as required by Rules and Régulations, 
§ 10, for the sélective draft provided for by Conscription Act May 18, 1917, 
and the affidavlt required by section 18, showlng that the registrant was 
a nondeclarant alien, Is a condition précèdent to exemption on that ground, 
and, where the exemption is not claimed as provided, such alien is not 
entitled to be exempted from military service. 

6. Constitutional Law ®=70(3)— Séparation op Powers— Wisdom or Légis- 

lation. 
The courts hâve no concern with the expediency or policy of a statute. 

7. Abmy and Navy <ê==20 — Conscription Aci^Enemy Aliens. 

As Conscription Act May 18, 1917, § 14, suspends ail inconsistent stat- 
utes, and, while exempting subjects of Germany, malîes no provision as 
to others who mlght become alien enemies, a subject of Austria-Hungary, 
unless excused as a nondeclarant alien, is not entitled to exemption be- 
cause, by reason of a subséquent déclaration of war agalnst Austria-Hun- 
gary, he had become au alleu enemy. 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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8. Army and Navy <©=:520 — Conscription Act— Décision of Exemption 

BOARDS. 

Though the provisions of Conscription Act May 18, 1917, makinj; tlie 
décision of the exemption boards final, Is constltutioiiul, tlje civil courts, 
wliile tlioy cannot review sucli décisions, may, where tlie boards bave act- 
ed In excess of their jurisdictiofl, or hâve denied a fair heurlng, givint 
relief. 

9. IIabeas Corpus <®=»23 — Conscbipti'on, Act— Décision of Local Boards.' 

Çules' and Régulations, § 14^ for the sélective draft provlded for b.v 
CdùsCription Act' May 18, 1})17, déclares that, as sooh as practicable àfter 
the order in whicli persons are iiable to be called for nillitary service shall 
hâve been determiïietl;, a list of the names and résidences of such persons 
in the order of their liability shall be posted in the offices of the respective 
local boards in a place acbessible to the public view, that as proniptly 
as practléàble a complète copy of such list shall be made accessible to the 
press, and that, when any person is called by a local board, notice shall 
be mailed by tlie clérk, directed to the address on his registration card. 
Petltioner, a nondeclaraiit alien, and a subject of AustriarHungary, was 
certified Into mllitary service, not haying presented his objection to the 
lOeal or district boards. Held, in the absence bf any showing, ôther tlian 
petitioner's assertion that he received no notice, that the local board had 
not performed its officiai duty, petitioner is not, as the provisions of the 
act nialdng the détermination of sUeh exemption boards final, are consti- 
tutional, and there is a presumption of performance of officiai duty, en- 
tltled to habeas corpus to secure his release on the theory that he was 
denied a fair hearing by the exemption boards. 

10. IIabeas Corpus ®=32.3 — Consckiption Act— Certification into Service 
, — Habeas Corpus. 

A nondeclarant alien is not entitled to habeas corpus to obtain his 
release, having been eerttfled into' service under Conscription Act May 
18, 1917, as he failed to claim his exemption on aecount of alienage, where 
it did not appear that in accordance with Rules and Régulations, §§ 28 
and 50, that he had by proper affldavit, together with an excuse for fail- 
ure to'earlier présent the same, made claim for exemption to either the 
district or local board after certification. 

11. Habeas Corpus <S=36 — Relief— Discrétion. 

Where petitioner, who was certifled into the service under Conscription 
Act May 18, 1917. having failéd to comply with the rules and régulations 
as to claim for exemption, was not absolutely entitled to relief on aecount 
of his alienage, the issuanee of habeas corpus to secure release rests in 
the Sound discrétion of the trial court. 

12. Habeas Corpus <S=36 — Conscription Act. 

Where petitioner, who was certified into service under Conscription 
Act May 18, 1917, after appealing to his conimanding oiHcer for relief on 
the ground that he was a nondeclarant alien, did not file a pétition for 
habeas corpus untîl nearly two months thereafter, and he had not present- 
ed his claim for exemption in accordance w'ith the rules and régulations 
governlng the draft, it is not an abuse of discrétion to deny his applica- 
tion, for such claim should be presented at the earliest possible moment, 
and an alien should not be allowed to receive nmlntenance, pay, and 
allowauces for a considérable time and then assert lils exemption., 

13. Army and Kavt è=>20— Conscription Act— Scope cf. 

As the Conscription Act i)rovides for the exemption of nondeclarant 
aliens, and as such aliens would prove unsatisfactory soldiers, if unwilling 
to serve, it is against the policy of the law for local draft boards to at- 
tempt to include such aliens in the army; It belng for the beneflt of the 
service that they be excluded. 

<g=pFor other cases see same toplc & KEY-NUMBER in ail Key-Numberefl Dlgests & Indexe» 
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14. IIap.eas CoRrus <S=385(1) — Writ— Pétition— Issuance op Writ. 

Ont' iictitioniuR for lialieas corpus to secure release from railltary service, 
into which he was certifiée! undcr Conscription Act May 18, 1017, must, in 
View of the autliority of tlie independent executive tribunals and military 
. ofticers to tirst détermine clainis of exemption, affirinatively show ou tlie 
face o£ liis pétition that he is eutltled to sucli writ, and ou hearins will 
be able to make at least a prima facie case eiititling liini to the release, 
or the pétition will be disniissed, and neither will the writ be granted, 
nor will a rule to show cause why it should not be granted be issued, as 
in ordinary cases. 

Habeas Corpus. In the matter of the pétition of Dragutin Blazeko- 
vic. Pétition denied. 

Joseph B. Beckenstein, of Détroit, Mich., for petitioner. 
John E. Kinnane, of Bay City, Mich., U. S. Dist. Atty. 

TUTTLE, District Judge. This is a pétition for a writ of habeas 
corpus, alleging that petitioner has been illegally and without war- 
rant of law drafted into the military service of the United States under 
the conscription statute. 

The pétition allèges that petitioner is an alien, 25 years of âge 
and a citizen of Austria-Hungary, who has not declared his intention 
to become a citizen of the United States ; that on June 5, 1917, he 
duly registered under the provisions of the act of Congress of May 
18, 1917, known as the Conscription Act ; that when he presented him- 
self for registration he informed the registration clerk that he was an 
alien, and had not declared his intention to become a citizen of the 
United States, which fact said clerk duly noted on his registration 
card ; that he was given a sériai and order number by one of the local 
boards in the city of Détroit, where he resided and registered ; that 
he received no call tO' appear for physical examinatioh, and that he 
first knew that he had been drafted when he was arrested, on or about 
September 26, 1917; that thereupon he immediately advised the per- 
sons who arrested him that he was not aware that he had been called, 
that he was an alien who had not declared his intention to become a 
citizen of the United States, and that he desired to claim exemption 
on that ground; that while in jail he notified one of the members of 
said local board to the same effect ; that he was certified for mihtary 
service without having been given an opportunity to présent' a claim 
for exemption therefroin ; that, after being in custody for about two 
weeks, he was, in the month of October, 1917, transported to Camp 
Custer, near Battle Creek, Mich., within the jurisdiction of this court, 
where he is now detained by the commanding officer of said camp; 
that he bas never taken any ôath of enlistment in the National Army, 
has never released any of his rights in the premises, but has persistent- 
ly and at ail times asserted his right of exemption, and contended that 
he had been illegally drafted; that on or about Noyember 16, 1917, 
by counsel, he presented to the local board a pétition, stating the facts' 
hereinbefore set forth and requesting gaid board to réopen hiS case 
and tb grant him exemption as an alién, which request was denied ; 

^^aFor other cases see same toplc & KEY-NUMBER lu aU Key-Numbered Dlgests & Indexes 
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that on or about Novembcr 22, by counsel, he presented to the district 
board a pétition stating said facts, and requesting said board to re- 
open his case and to grant him said exemption, the nature of the dé- 
cision on which pétition is net alleged ; that on or about November 23d, 
by counsel, be petitioned said commanding officer, stating the said facts 
and requesting rehef, which was refused; that said local board has 
no jurisdiction over his person, because an alien who has not declared 
his intention to become a citizen of the United States is not subject to 
military service, being expressly excluded from the opération of the 
draft by section 2 of the Conscription Act, and that his status is not 
subject to détermination by the exemption boards; that he is also 
excused from liability to military service by the provisions of a treaty 
between the United States and Austria-Hungary, promulgated June 
29, 1871, and in force at the time of his draf ting, the United States then 
not being at war with Austria-Hungary, such treaty "containing a 
clause for the rights of Austro-Hungarians in the United States as 
existing by the most f a vored nation clause"; that at said time there 
existed between the United States and Switzerland a treaty, ratified 
November 6, 1854, article 2 of which provided that "the citizens 
of one of two countries residing or established in the other shall be 
free from personal military service," and that under the "most favored 
nation clause," referred to in the first treaty mentioned, he was not 
liable to such military service ; that under the rules and régulations 
governing the draft petitioner has no means of reviewing the décisions 
of said boards, and his only resort is to this court, and his only remedy 
in the premises a writ of habeas corpus ; that after he had been trans- 
ported to said camp, and on December 11, 1917, war was declared by 
the United States against Austria-Hungary, and he thereupon immedi- 
ately became an alien enemy, and is now being held in the military 
service of the United States "contrary to the law of the land and to the 
policy of the government of the United States"; that the proceedings 
of said local board were illégal and void ; that he was fraudulently and 
illegally denied the opportunity of a fair hearing ; that he was denied 
the right of due process of law guaranteed to him by the United States 
Constitution ; that the décision of said board was illégal, and contrary 
to the évidence presented, and without any support of fact or évidence. 
Wherefore he prays for a writ of habeas corpus, directed to said 
commanding offiicer and to ail officers in the military service of the 
United States, so that inquiry may be made into the legality of his 
détention. The pétition is signed and verified by petitioner as re- 
quired by the fédéral statute applicable. 

As I view this pétition and the issues which it raises, the f ollowing 
questions are presented for considération: 

(1) Are nondeclarant aliens subject to the jurisdiction of the boards 
established under the Conscription Act for the purpose ot executing 
the provisions of such act and of enforcing the rights and liabilitie.= 
created thereby? 

(2) What effect, if any, on the jurisdiction of such boards, or on the 
rights of a nondeclarant alien, has a treaty between the United States 
and the nation of which such alien is a citizen, entered into bcfore 
the enactment of the Conscription Act, and providing for the exemp- 
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tion of citizens of such nation from the military service of the United 
States ? 

(3) May a nondeclarant alien be drafted into the military service 
of the United States by reason of his failure to file any claim for ex- 
emption in the manner provided by the rules and régulations governing 
the draft as prescribed by the Président? 

(4) May a citizen of Austria-Hungary, who has been drafted into 
the military service of the United States before the déclaration of 
war between the United States and Austria-Hungary, if properly so 
drafted, be retained in such service against his will after the déclara- 
tion of such war ? 

(5) To what extent, if at ail, may the fédéral courts interfère with 
the décisions or actions of the exemption boards established under the 
Conscription Act and of the proper military authorities with respect 
to the drafting of nondeclarant aliens ? 

(6) How far must one seeking relief in the fédéral courts from the 
décisions of such boards and officers show his previous exhaustion of 
the remédies afforded by the Conscription Act? 

(7) To what extent, if any, must one seeking such relief show dili- 
gence on his part in instituting proceedings for the enforceroent of the 
rights which he claims? 

[1] 1. I cannot agrée with the contention presented in this pétition 
to the effect that exemption boards hâve no jurisdiction over nonde- 
clarant aliens, and that the latter are excluded entirely from the op- 
ération of the Conscription Act. It is true that by section 2 of the 
act it is provided that this draft "shall be based upon liability to 
military service of ail maie citizens or maie persons not alien enemies 
who hâve declared their intention to Lecome citizens" between certain 
âges, and that nondeclarant aliens are entitled to be excused from mili- 
tary service under the act. It does not follow, however, that such 
aliens are so excused automatically merely by the fact that they are 
nondeclarant aliens. Section 5 of the act provides, among other things : 

"That ail maie per^^ons between the âges of 21 and 30, both Inclusive, shall 
be subject to registration in accordance with régulations to be prescribed by 
the Président; and upon proclamation by the Président or other public notice 
glven by hini or by his direction stating the tlme and place of such registration 
it shall be the duty of ail persons of the designated âges, except officers and 
enllsted men of the Eegular Army, the Navy, and the National Guard and 
Naval Militia while in the service of the United States, to présent themselves 
for and submit to registration under the provisions of this act ; ♦ • * and 
ail persons so registered shall be and remain subject to draft into the forces 
hereby autliorized, unless exeuipted or excused therefrom as In this act pro- 
vided." 

Section 4 of the act authorized the Président to create certain 
boards, and conferred upon such boards when so created — 
"power within their respective jurisdlctlons to hear and détermine, subject 
to review as liereinafter provided, ail questions of exemption under this act, 
and ail que.stious of or claims for includiug or discharging ludlviduals or 
classes of individuals from the sélective draft, which sliall be made under 
rules and régulations prescribed by the Président." 

I think it clear that jurisdiction was thus conferred upon thèse 
boards to pass on the claims for exemptionj or discharge, or excusai, 
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or whatever term be used, filed by nondeclarant aliens, and that 
the latter are required to comply with the requirements of the rules 
and régulations goverriing the procédure of such boards for that pur- 
pose. This, it seems to me, is the clear intention of the language of 
section 5 of the act already quoted, to the effect that : 

"Ail persons so registered shall be and reinain subject to draft into the 
forces liereby authorized, unless esempted or excused therefrom as In this 
act provided." 

It is not denied that petitioner was required to register, or that he 
did so register. Clearly, therefore, he is thus expressly made "sub- 
ject to draft" unless he be "exempted or excused therefrom as in this 
act provided." The method provided by the act for enforcing and ap- 
plying such exemption or excuse consists of the establishment of the 
boards, exercising the jurisdiction referred to in the language of 
section 4 of the act, just quoted. Unless, therefore, petitioner be ex- 
empted or excused by such boards, in the manner provided by law, he 
is subject to draft. 

I do not overlook the argument that the words "as in this act provid- 
ed" refer to the grounds for exemption or excuse provided by the act. 
It will, however, be notéd that, while the act does conf er certain rights 
to exemption or discharge or excuse from the draft, yet such act 
does not itself actually exempt or excuse any one, within the specified 
âges, except women and those already serving the United States as 
members of certain military organizations. Ail that the statute does 
in this connection is to provide the grounds for exemption or excuse 
and a means of putting into exécution such grounds. The act con- 
fers upon certain classes of persons rights to exemption or excuse. 
Thèse rights are to be asserted through the machinery created by the 
act for that purpose. This is the only method whereby such persons 
may be exempted or excused. It will be noted that the statute does 
not provide that registrants remain subject to draft unless "exempt 
therefrom as in this act provided," but unless "exempted or excused" 
therefrom "as in this act provided." The words "exempted" and 
"excused," hère used, obviously are the past participles of the verbs 
"exempt" and "excuse," and necessarily imply that the subjects of 
thèse verbs hâve been thus acted upon by some other persons "as in 
this act provided" ; that is, by the draft boards expressly authorized — 

"to liear and détermine * * * ail questions of exemption nnder this act 
and ail questions of or clalms for including or discliarging individuals or 
classes of Individuals from the sélective draft." 

In other words, the language of section 5 just quoted first requires 
"ail maie persons" between the âges designated (except those already 
in military service), whether or not having a right to exemption or 
excuse, to register. The act then follows with the further provision 
that : 

"Ail persons so registered shall be and remnin subject to draft Into the 
forces hereby authorized, unless exempted or excused therefrom as in this 
act provided." 

The plain meaning of this is that thèse persons, when first registered, 
were subject to draft; that is, they were not at that time exempted 
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or excused therefrom as in this aCt provided, even though having a 
right to claim such exemption or excuse. This is clearly shown by the 
language to the efïect that they shall "remain subject to draft * * * 
unless exempted or excused therefrom." The query then naturally 
arises how they are to be thus exempted or excused therefrom. This 
question is expressly answered by the next words in the same sen- 
tence, "as in this act provided." How is a person having a right to 
exemption or excuse actually exempted or excused "as in this act 
provided"? Obviously, through the method created by the act itself, 
namely, the exemption boards having the exclusive jurisdiction already 
referred to. This construction, it seems to me, gives effect, not only 
to the intention of Congress to establish certain grounds for exemp- 
tion, but also to its plainly expressed intention to confer upon thèse 
boards jurisdiction to détermine — 

"ail questions of exemption under this act and ail questions of or claims for 
includlng or discharging individuals or classes of individuals froin the sélec- 
tive draft." 

Any other construction would render the provisions respecting 
thèse boards unnecessary and meaningless. If the words "as in this 
act provided" refer, not to the manner of exempting, but to the 
grounds for exemption themselves, then not only nondeclarant aliens, 
but ail other classes of persons having rights of exemption, discharge, 
or excuse under the act are also automatically excluded from the op- 
ération of the draft and from the jurisdiction of the exemption boards. 
No method for determining questions of exemption or discharge is 
provided by the act, or by any other statute, except through thèse ex- 
emption boards, and any construction of the act which would produce 
such a resuit, or which would remove any class or classes of such per- 
sons from the jurisdiction of such boards, would render it exceedingly 
Mifficult to apply such rights of exemption or excuse, and tend to make 
the act unworkable and to defeat its purpose. 

[2] Petitioner's contention that he has been deprived of his liberty 
without due process of law is manifestly without merit. The follow- 
ing language in the opinion of the Court of Appeals for the Second 

Circuit in the récent case of Angélus v. Sullivan, 246 Fed. 54, C. 

C. A. , where the same contention was made and overruled, is 

applicable : 

"But it is said that the act is unconstitutional, in that it deprlves the com- 
plainant of hls liberty without due process of law, contrary to the Fifth 
Ameudment of the Constitution, which déclares that no person shall be de- 
prived of life or property without due process of law. The Suprême Court has. 
however, held that a judicial trial does not prevail In every case. Murray's 
Ijessee v. Hoboken Land & Improvement Co., 18 How. 272, 280, 15 L. Ed. 372 
(1855). And in U. S. v. Ju ïoy, 198 V. S. 253, 263, 25 Sup. Ct 644, 646, 49 
L. Kd. 1040 (19€5), the court, speaking through Mr. Justice Holmes respect- 
ing the Ohinese Exclusion Act (Act Sept. 13, 1888, c. 1015, 25 Stat. 476 [Comp. 
St. 1916, §§ 4306, 4314]), under which the décision of the Department of I^bor 
Is final as to the exclusion, said: 'If, for the purpose of argument, we assume 
that the Fifth Amendment applies to him, and that to deny entrance to a 
citizen is to deprive him of liberty, we nevertheless are of the opinion that 
wlth regard to him due process of law does not requlre a judicial trial.' That 
the décision of the question vvhether a persofl of Chiaese descent was horn 
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In the United States, and therefore entttled to enter the country, or whether 
he was born In China and under the Exclusion Act not entltled to enter, may 
be intrusted to ah executive ofllcer whose décision is final, and that It is due 
process of law Is' established law. We see no reason why the same doctrine 
Is not equally applicable to the case In hand. And we therefore hold that 
the complainant is not deprived of due process of lawrby being compelled to 
submit to the final décision of the local and district boards the question 
whether he is a subject of Atistria-Hungary and whether he bas not declared 
his intention to become a citizen of the United States. 

"The Président, in the exercise of the authority conferred on him, bas pre- 
scribed the rules and régulations for the local and district boards, and they 
were announced by the Secretary of War on June 30, 1917. And section 41 
of the rules and régulations so prescrlbed is as follows: 'In the case of a 
clalm of appeal flled by or In respect of any person from the final décision 
of a local board wlthin the Jurisdirtion of such district board, the district 
board shall, If the name of such person is on the list certlfied to such district 
board by a local board wlthin its jurisdictlon as a person called and not 
exemptée! or diseharged, examine and consider the clalm, affidavits, and 
record in respect of such person filed wlth sùch district board by the local board. 
The district board may receive additîonal évidence in support of or In opposi- 
tion to any such claim, provided such additîonal évidence Is flled In the form of 
affldavlts wlthin five days after the receipt by such district board of the notice 
of flling a clalm of appeal by or In respect of such person. Within five days 
after the closlng of proofs in any such case, the district board shall décide 
in favor of or against any such claim, and shall affirm, modify, or reverse the 
décision of the loéal board. The décision of the district board shall be final. 
The district board shall thereupon notify, on a form provided by the Provost 
Marshal General for that purpose, the person by whom or in respect of whoni 
such clalm of appeal was flled that the district board bas afflrmed, modified, 
or reversed, as the case may be, the décision of the local board. If the décision 
of the local board is afflrmed, such person shall stand as called for military 
service to be flnally accepted as herelnafter prOvided.' It thus appears that 
the complainant seeks to bave the District Court set aside a décision on his 
exemption claim which the act and the rules and régulations of the Prési- 
dent déclare to be flnal. 

"The complainant's rlght of exemption is based on the provisions of section 
2 of the Conscription Act. which provides that 'such draft as herein provided 
shall be based upon liablllty to military service of ail maie citizens, or maie 
persons not allen enemies who hâve declared their intention to become citi- 
zens, between the âges of twenty-one and thlrty years, both inclusive, and 
shall take place and be maintained under such régulations as the Président 
may prescribe not inconsistent w-lth the terins of this act,' and on section 18 
of the rules and régulations prescrlbed by the Président, which enumerates the 
persons or classes of persons to be exempted by a local board. Among others 
It exempts any person who Is a subject of Germany, whether such person bas 
or bas not declared his intention to become a citizen of the United States. 
It then exempts 'any person who is a résident alien; that is, a citizen or 
subject of any foréign state or nation other than Germany who shall not 
hâve declared his intention to become a citizen of the United States.' It 
also pro vides that 'the claim to be exempted must be ma de by such person, 
or by some other person in respect of him, On a form prepa'red by the Provost 
Marshal General, and furnished by the local boards for that purpose.^ Such 
claims must be flled wlth the local board which notified such person that 
he is called for service on or before the seventh day after the mailing by the 
local board of the notice required to be given such person of his having been 
called for service. The statement on the reglstration card of any such person 
that exemption is claimed shall not be construed or considered as the prés- 
entation of a claim for exemption. If the complainant is, as he allèges, a 
subject of Austrla-Hungary, and bas never declared his intention to become a 
citizen of the United States, as he also allèges, it is perfectly clsar that he 
Is not subject to the draft. Whether his allégations in this respect are true 
must, however, be déterminée in the manner prescrlbed by the act." 
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In the words of Judge Mayer, of the United States District Court 
for the Southern District of New York, in the case of United States 
ex rel. Koopowitz v. Finley (D. C.) 245 Fed. 871, in considering the 
same question: 

"It would, of course, hâve been easy for Congress to except nondeclarant 
allens from the registratlon provision of section 5. For Instance, It did uot 
Include, and therefore excluded, women. It dld, however, Include ail maie 
persons within the draft âge. ïhe obvions purpose of this provision of sec- 
tion 5 was to construct a rester throughout the entire nation, which, as it 
were, would constitute prima facie the list from wlilch the draft was to he 
made up. Section 5 made ail reglstered persons subject to draft, 'unless ex- 
empted or excused therefrom as in this act provided.' There seenis to be 
good reason, as matter of language, for using both words— that is, 'exempted' 
and 'excused.' Certain persons were by the act made exempt. Thus, to illus- 
trate: Under section 4 regularly or duly ordalned ministers of religion are 
exempt. Under the same section, however, the Président was authorized to 
exercise his discrétion to exelude or diseharge from the draft or to draft 
for partial mllitarj' service ouly, certain other classes, such, for instance, as 
county and municipal ofticlals. Thèse latter classes were not entitled to 
«xemption as matter of right, for Congress conferred upon the Président 
the discrétion of determining whether certain classes should be excluded, 
which is but another way of conferring upon the Président the right to excuse 
thèse classes. By virtue of section 2 of the act above quoted, nondeclarant 
allens are exempt, beeause not Included. But section 2 provides that the 
draft 'slmll take place and be maintained under such régulations as the 
Président may prescribe uot inconsistent with the terms of this act' This, 
therefore, is a gênerai déclaration in the early part of the act that the draft 
Is to take place under lawful presldential régulations and, later in the act, 
to wit, in section 4, Congress has provided for the gênerai nature and 
character of the régulations. Oertainly section 5 as to registratlon, so far as 
it included nondeclarant allens, would hâve been a useless provision, if the 
act did not after that operate upon nondeclarant aliens, as well as upon ail 
other classes made exempt by the statute. Whether a person is a nondeclarant 
alien or not is a question of fact, exactly the same as whether a person Is a 
duly ordalned minister of religion or a student for the minlstry in a recog- 
nlzed theological or dlvinlty school, and the clear purpose of the act was that 
the fact should be ascertained by the administrative boards which the Prési- 
dent was authorized to ereate. Any other method would hâve made the act. 
In part at least, unworkable, and it is a famillar rule of construction of stat- 
utes that, whenever possible, effect shall be glven to the provisions of a stat- 
ute, and that that construction shall be placed upon It, if possible, which shall 
enable Its gênerai plan or scheme to be carrled out. 

"Further, it is quite plain that Congress had in mind that some of those 
«xempted by the act mlght not claim exemption and raight be willing to serve 
In accordanee with the draft. It must be further assumed that it was im- 
possible for the local and district boards, or any other govemmental agencles, 
independently to ascertain whether or not a relater was a nondeclarant alleu ; 
for such an inquiry would involvè a search of the records of the naturalization 
«ourts, fédéral and state, throughout the entire country, to ascertain a néga- 
tive, to wit, whether a person had not declared his intention — ^an obvlously 
impossible and absurd inquiry. The whole plan of the act is undoubtedly to 
require that those who claim exemption shall afflrmatively présent thelr claim 
to the appropriate body, so that that body can détermine as a fact whether 
the person falls within the exempted classes. When, therefore, no such claim 
Is presented, and the proceedings of the local and the district boards are regu- 
lar In every respect, tbe court cannot go outside of the proceedings of the 
boards to détermine independently somethlng which the act required should 
be determined by thèse boards. It is, of course, not strange that some who 
would hâve been entitled to exemption hâve falled to claim exemption; but 
the remedy, If any, in such cases, does not lie with the courts." 
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I am clearly of the opinion that petitioner was net, by the îact that 
he was a nondeclarant alien, automatically excused f rom tbe opération 
of the Conscription Act. It foUows that thèse exemption boards hâve 
jurisdiction to consider, and, acting within their jurisdiction and in 
accordance with due process of lavv, to détermine, the daims for ex- 
emption by such aliens, which daims must be made in compliance 
with 'the raies and régulations referred to, if such aliens désire to 
avail themselves of the right to exemption conferred upon them by the 
act, : ' 

[3] 2. The mère fact that this alien was exempt from mihtary 
service by a treaty entered into before the enactment of the présent 
statute does not entitle him to exemption. This treaty stood upon the 
same basis as any other law, and could be abrogated or suspended by 
later législation. The power to abrogate a treaty by statute rests 
with the Congress, and the responsibility for the wisdom and justice 
of such action tests w'here thè power is vested. Cherokee Tobacco 
Cases, 11 Wall 616, 20 L. Ed. 227; Head Monèy Cases, 112 U. S. 
5,80, 5 Sup. Ct. 247, 28 L. Ed. 798; Thomas v. Gay, 169 U. S. 264, 
18 Sup. Ct. 340,: 42 L. Ed. 740; Sanchez v. United States, 216 U. S. 
167, 30 Sup. Ct. 361, 54 E. Ed. 432. The rule applicable was thus 
stated by thè Suprême Court in Head Moiiey Cases, supra: 

"A treaty is priumrily a compact between independent Dations. It dépends 
for the enforeement of its provisions on the Interest and the honor of the 
governments whlch are. partie.^ to it. If thèse fail, its infraction liecomes 
tlie Rubject oi; international iiesîotiations,, and réclamations, ,so far as the iu- 
jured party ehooses to seek redress, ■wlileh inay in the end be enforced by 
actujil war. It is obvions that with ail this the judieial courts hâve nothing 
to do and, can giye no redress. , Byt a treaty uiay also contain provisions 
which confer certain rlghts upon the citiKeus or subjects of one of the nations 
residing in the territorial limits of the other, .which partake of the nature of 
municipal law, and which are capabje, of eijfoîcement as betvveeu private par- 
ties in the courts of the coiintry. An Illustration of ; this. character is fouud 
in treatles, which regulate the mutiial rights of, citisiens .and subjects of the 
contracting nations in regard tô rlghts of pyoperty by descent or inheritance, 
when the Indiyiduals concemed are , aliens.' The Constitution of the .IJnited 
States places sviçh provisions as thèse in the same category as other laws oî 
Çftng^'ess hy,'lts déclaration that 'this, ; (Constitution , and the laws niade lu 
pursuatjce thereof , and àll'treaties iiiàde,or' which shau'be made uuder authorl- 
ty of the United States, shall be the supresne law' of the land.' A treaty, then, 
is a law of the land, as an act of Coiigress , is, whenevcr Its provisions prescribe 
a rulé by which the rights of the private citizen or subject may be determined. 
And when stich rlghts are of a nature tô 'be, enforced in a court of justice, that 
court rèsorts to the treaty for a rule of décision for the case before It as it 
would to a^ statute. But even''lii this aspect of thè case there Is nothing in 
this law which makes it irrepealaWe or nnchahg'e01e. The Constitution giveS 
it rio suçerlqrltj' over an aCt of Congress lïi' thls'reèpect, whlch may be" repealed 
or modlflell'hy iàii act of £t later date, Nor is there anything, in its essential 
charactfer 'i6r In the branchés bf the, goteirnnient by whl'ch the treaty is made, 
which giVès'lt thïs àùperlor .sanctity. | A tfëa.ty.lS' made'hy the Président and 
the Senate. ' Stîïtutes are ma^e by thç Pk'éslderit, the Seuate, and the lïouse 
of Représentatives. The addition of the laftér body to the other two in 
rbaking a law certainly doeè hot rënder It less entitlèd to respect in the matter 
of its répeal or modification than a treaty 'iiid(Jè by the other tvto. If therç 
be any ' différence in this fégàrd, î't.'*btWd .èfeétù to bè Iri fav'or of an act, in 
whlch ail thrée of the bodies pitrti<il{3atie. ' ' Arïd 'such Is, ia fàct, the cftse In 
à déclaration of war, which hiust bethaWètii' Congress, and which, when 
made, usually stiSpeuds 'or destroys 'exlstlhg t^ëàties between the natiohé'thus 
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nt war. In sl'.ort. \ve are àf ojiinion that, so far as a trenty made hy tlie 
T'nited States with aiiy foroLmi nation can bectjme tlie subjeot of judicial 
cognlzunce in the eoxirtss of this. co.untry, it is sub.iect to sudi acts as Cougréss 
may pass for its enforceniout, modification, or repéal." 

Paragraph 14 of the conscription statute provides that: 

"Ail laws and parts of luws in eonfiict with the provisions of this act are 
hereby suspended during the period of this emergeney." 

If, therefore, I am correct in my opinion, just expressed, that non- 
declarant ahens are subject to the jurisdiction of the exemption 
boards, it foUows that any treaty in eonfiict with this conscription 
statute, thus construed, was thereby suspended, and cannot now be 
invoked by petitioner in his behalf. This conclusion makes it unnec- 
essary to détermine the effect of the déclaration of war against Austria- 
Hungary upon the treaty mentioned or the question as to whether, if 
the déclaration of war did set at naught this treaty, the petitioner, who 
was inducted into the army before the déclaration of war, could now 
avail himself of the benefits of the treaty. 

[4] Furthermore, it will be noted that the act does not deprive non- 
declarant aliens of any rights conferred upon them by treaty. As 
has been already explained, it does not deprive such aliens of the right 
to claim and receive the exemption provided by the treaty. On the 
other hand, it expressly gives such alien the right to claim such exemp- 
tion. It is true that the act provides a method for asserting and en- 
forcing such claim, and it is also true that, unless such method be 
pursued, the exercise of such right may be lost. This, however, is 
true of many, if not ail, rights conferred by law. In this country 
of law, rights must be asserted in the manner provided by law, and 
whenever one having a légal right fails to observe the laws governing 
the- assertion and enforcement thereof he runs the risk of finding him- 
self unable to so assert and enforce svich right. This, howeyer, is 
not a légal deprivation of any right to which he may be entitled, but 
only a hardship necessarily attending government by law. The estab- 
lishment, then, by the Conscription Act of the method for obtaining the 
benefit of this right of exemption or excuse conferred upon nonde- 
clarant aliens does not operate to deprive them of any right to which 
they were entitled under any treaty. Although Congress had the pow- 
ef, as I hâve alrëady pointed out, to take away such right, it is my 
opinion that it has not done so. A'iewed, therefore, from either angle, 
this coritention is without merit and must be overruled. 

[5] 3. Section 10 of the Rules and Régulations governing the draft, 
ih force at the time of the drafting of petitioner, provided that non- 
déclarant aliens — 

"sliall be exenii)ted by such local board iipou a claim for exemption being 
mad(! and filed by, or in respect of, any such persou and substantiated in thé 
opinion of the local board. * * * The claim to be exempted must be made 
by such person, or by some other person in respect of him, on a form prepared 
hy the Provost Mnrshal General and furnisljed by the local boards for- that 
purposG. ; Sncji claipi must be filed with the; local board whieh nOtifled sucl^ 
person tliat he is called for service on or before the seventh day after thé 
raaillhg by' the local board of the notice refiiiired to be given snch person of 
his having been called for service. The statement ou the reglstration card of 
248 F.— 22 
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any sueh person that exemption Is clalmed shall not be construed or considered 
as the présentation of a daim for exemption." 

Section 18 of the Rules and Régulations provides, among other 
things, as foUows: 

"The foUowing persons or classes of persons if called for service by a local 
board and not discharged as physically déficient, shall be exempted by such 
local board upon a claim for exemption being made and flled by or in respect 
of any such person and substantiated in the opinion of the local board: 
* * * Any person who is a résident allen : that is, a citizen or subject of 
any foreign state or nation other than Germany, who shall not hâve declared 
bis intention to become a citizen of the United States. * * • Any person 
who belongs to any of the classes above enumerated In this section shall be 
exempted on the following conditions: • • ♦ Any person who is a résident 
alien — that is, a citizen or subject of any foreign state or nation other than 
Germany — who shall not hâve declared his intention to become a citizen of 
the United States, upon présentation to such local board, at any time within 
ten days after tl.e flling of the claim of exemption by or in respect of such 
person, of ah affidavit signed by such person setting forth" certain informa- 
tion thereln specifled. 

It is therefore plain that the fiHng of this affidavit is expressly de- 
clared to be one of the "conditions" upon which such alien shall be 
exempted, and it is clear that petitioner has not complied with the 
requirements of law governing his right to claim exemption from the 
draft, the mode of enforcing such right having been thus prescribed 
by law. As was said in the case of United States ex rel. Koopowitz 
v. Finley, supra : 

"If relator as matter of law was called upon to file his claim for ex- 
emption, he was obligated to do so in the manner prescribed by the statute 
and the régulations. * * * Belator not having flled his claim for exemp- 
tion within the prescribed perlod, there was nothing before the board to show 
that he was entitled to exemption, and as a rcsult he was properly certified to 
the district board, which In turn properly disallowed the relator's appeal." 

[8,7] 4. No statutory provision nor rule of law is referred to in 
the pétition, and I know of none, excusing or releasing petitioner from 
the draft because he is now a citizen of Austria-Hungary, and there- 
fore an alien enemy. Assuming that, before the enactment of the 
Conscription Act, an alien enemy could not be enlisted in the military 
forces of the United States, under the statutes then in force, yet section 
14 of said act, as has been already noted, suspends any such statutes 
inconsistent with its terms, and as ail maie persons between the âges 
of 21 and 30 at the time of the registration thereunder are thereby 
made subject to draft unless properly exempted or excused as in such 
act provided, and no provision is made therein for the exemption or 
excusai of any aliens except those who hâve not declared their inten- 
tion to become citizens of the United States and subjects of Germany, 
it seems clear that ail other aliens between said âges are subject to 
said draft. With the expediency or policy of such législation the 
courts, of course, hâve no concern, and any arguments based on such 
expediency or policy must be addressed to the tribunals responsible 
therefor. It follows that petitioner is not entitled to the relief prayed 
on the ground that, as a citizen of Austria-Hungary, he is an alien en- 
emy. 
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[8,9] 5. It will be noted that théré is a broad allégation that pe- 
titioner bas been denied a fair opportunity to présent bis claim for 
exemption, yet no f acts are alleged on which such an allégation can be 
based, and it does net appear from the pétition that as a matter of fact 
petitioner was deprived of the right or opportunity to file his claim in 
accordance with the terms of the rules governing the making of such 
claims. Section 14 of said rules provides, among other things, as fol- 
lows : 

"As soon as practicable after the order in whlch the persons, whose regls- 
tration cards are in the possession of the respective local boards, are liable 
to be called for military service shall hâve been determined, * * * a 
list of the names and résidences of such persons in the order of their liabillty 
to be called for military service » » * shall be posted in the offices of the 
respective local boards in a place accessible to the public vIew. As promptly 
as practicable thereafter a complète copy of such list shall be niade accessible 
in the office of the respective local boards to the press with a request for pub- 
lication. « * * When any person is called by a local board, notice thereof 
shall be mailed by the derk of such local board to each person so called, 
directed to the address on his registration card. Each such notice shall con- 
tain a direction to appear for physical examinatlon as required by section 16 
liereof at a time and place flxed and stated in such notice." 

Assuming, as I must, and as is not denied by petitioner, that the 
proper officiais performed the duties thus required of them, it does 
not appear that petitioner has been deprived of any rights to which he 
was entitled in connection with the making of a claim for exemption, 
or that he was prevented from discovering that he had been called for 
examînation or from making such claim in the manner prescribed by 
law. It does not appear that petitioner made or attempted to make any 
inquiry to ascertain whether his name was posted or published as thus 
provided, nor is any reason assigned for the failure to make such in- 
quiry. Neither is it alleged that the board did not mail to his correct 
address the notice in question, and he does not explain or show why 
he did not receive the notice so mailed. So far as appears from the 
pétition, petitioner may bave removed from the address given at the 
time he registered and failed to notify the board of the change of 
such address. This may hâve been the reason for his failure to re- 
ceive such notice, or the notice may hâve failed to reach him through 
any one of numerous other causes not beyond his own control. 

Under thèse circumstances, I do not think that this court can inter- 
fère with the décisions of the local and district boards to which are 
committed the duty of enforcing and applying the provisions of the 
conscription statutes and the rules and régulations pursuant thereto 
governing the filing and allowing of claims for exemption and dis- 
charge. The Conscription Act makes the décisions of thèse tribunals 
final and this portion of such act was considered and declared con- 
stitutional by this court in the case of United States v. Sugar (D. C.) 
243 Fed. 423. It is true that on a proper showing of the déniai of a 
fair hearing, or a clear or gross abuse of the discrétion with which 
thèse boards are vested, this court has the power, and it would be its 
duty, to grant relief from the décisions of such boards. As was said 
by the Court of Appeals for the Second Circuit in the case of Angélus 
v. Sullivan, supra; 
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"The civil courts can afford relief from orders made by such boards In 
any case where It is shown that their proceedings hâve been without or in 
excess of their jurlsdictlon, or hâve been so manifestly unfair as to prevent 
a fair investigation, or that there has been a manifest abuse of the discrétion 
with whicti tliey are invested under the act." 

. In view, however, of the plaih provisions of the rules and régula- 
tions referred to, and the familiar rule that even ignorance of a lavv 
does not excuse the failure to comply therewith, this court cannot in- 
terfère with the rtilihgs of the tribunals and officers vested with au- 
thority to exécute this statute, acting within such . authority. Yama- 
taya v. Fisher, 189 U. S, 86, 23 Sup. Ct. 611, 47 L. Ed. 721; United 
States V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. lOCl; 
Zakonaite v. Wolf, 226 U. S. 272, 33 Sup. Ct. 31, 57 h. Ed. 218; 
United States v. Sugar, supra, and cases therein cited. 

[10] 6. Nor does it appear that petitioner has exhausted the remé- 
dies afforded him by the Conscription Act. Section 28 of the rules 
and régulations governing the draft provides that a local board may 
allow a daim for exemption or discharge to be filed or affidavits in 
support thereof to be filed after the expiration of the designated time 
within which such claim or such affidavits may be filed, provided it is 
shown to the satisfaction of the local board having jurisdiction that 
the failure to file such claim or such affidavits within the designated 
time arose because of the necessary absence of the claimant, or be- 
caùse the illness of the claimant prevented the filing of such claim or 
of such affidavits, or for any other cause or reason which appears to 
the local board to afford a reasonable ground for allowing the claim 
or affidavit to be filed. Section 50 confers the same power upon dis- 
trict boards. 

It thus appears that, when petitioner was arrested as alleged in his 
pétition, he was not without a remedy under the rules and régulations 
governing the draft, Althotigh the time prescribed for the filing of 
his claim for exemption had expired, yet he could hâve requested from 
the local and district boards permission to then file such claim. While 
he allèges that his counsel presented to the local board a pétition for 
thé reopening of his case and for this exemption, a copy of said péti- 
tion is not set out, nor are its allégations recited, and there is nothing 
to indicate whether it was a formai written pétition, or merely a 
verbal request by said attorney, made to an individual member of the 
board, and not brought before said board as a tribunal. In the orig- 
inal pétition filed hérein, no référence was made to any pétition pre- 
sented to the district board. In an amended pétition, however, it îs 
alleged that on or about November 22d, one day before the présentation 
by petitioner of his application to his commanding officer hereinbefore 
referred to, his counsel presented to said district board a pétition for 
a reopening of his case and his exemption on the ground claimed, 

What has just been said with référence to the pétition alleged to 
hâve been presented to the local board applies equally to the one thus 
alleged to hâve been presented to the district board. It does not ap- 
pear that such pétition was a formai written one, presented to said 
board officially. It does not even appear what, if any, action was 
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taken on said pétition by said district board. Furthermore, there is 
no allégation that an adéquate, or in f act any, affidavit or showing was 
màde in support of any of his said pétitions, if said pétitions were 
properly presented, nor does petitioner allège that he was dcprived of 
an opportunity to make such a showing. It does not, then, appear that 
petitioner has exhausted the remédies afiforded him by the Conscrip- 
tion Act and the rules and régulations pursuant thereto before re- 
sorting to this court. I cannot assume that, if proper application and 
showing had been made to the tribunals invested with primary juris- 
diction in such a case, petitioner would not hâve received the full meas- 
ure of relief to which he was entitled. On the contrary, I do assume 
that the proper military ofïicers will soon relieve our country of the 
necessity of clothing and paying this alien enemy who is unwilling to 
serve us. Our commanding ofiicers will, I am certain, prefer to hâve 
those who are in law and in fact alien enemies deprived of loaded 
guns. My expérience with the military authorities at Camp Custer in 
previous cases assures me of their careful attention and just treat- 
ment of ail misfortunes of this kind resulting from errors of draft 
boards. Under such circumstances, the writ of habeas corpus should 
not be granted. Ex parte Lancaster, 137 U. S. 393, 11 Sup. Ct. 117, 
34 L. Ed. 713 ; Minnesota v. Brundage, 180 U. S. 499, 21 Sup. Ct. 455, 
45 L. Ed. 639; Yamataya v. Fisher, 189 U. S. 86, 23 Sup. Ct. 611, 
47 L. Ed. 721 ; United States v. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 
621, 48 h. Ed. 917. 

[11,12] 7. One further considération may be mentioned. It will 
be noted that on or about November 23, 1917, petitioner appealed for 
relief to his commanding officer and that such relief was reîused. Yet 
it was not until January 17, 1918, that the original pétition herein was 
signed and verified, and no reason for this delay is showh. During 
the meantime petitioner was receiving military training, food, lodging, 
and pay from the government. It would seem not only fair and rea- 
sonable, but also necessary for the public welfare, that there should be 
a limit to the time within which one who has been certified to the 
army should be allowed to obtain release therefrom on the ground 
that he was improperly drafted. For example, could it be seriously 
contended that, after one had been so certified, had been taken to the 
military training camp, had completed his period of military training, 
and was on the eve of his departure to the battle ground, or perhaps 
even about to go into action, he could then for the first time resort 
to the courts for the purpose of raising objections to the proceedings 
whereby he was inducted into the army and be granted release there- 
from? It is obvious that there should be some limitation upon the 
right to thus seek such release. Every considération of public interest 
demands that in such cases a petitioner should show that he has been 
diligent in seeking this sort of relief. Petitioner did nOt'comply with 
the rules and régulations governing the draft, and requiring the filing 
of written claim for exemption within the prescribed period. His 
right to relief in this court under the circumstances is hpt absolute, 
but dépends upon the exercise of a Sound discrétion. It would seem 
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that it would not be an abuse of discrétion to refuse to grant relief 
after such an unexplained delay as that disclosed in the présent case. 

[13, 14] I do not désire to be understood as approving of the draft- 
ing of this alien into the military forces of the United States against 
his will, in the manner alleged in the pétition. Conceding that the 
motives of thèse draft officiais and of other boards, small in number, 
producing like results by similar methods, are patriotic, it is plain that 
the means employed and the end achieved do not promote the best 
interests of this country. If the purpose be to force an alien into the 
army, in ofder that an American citizen may be kept at home, it is un- 
patriotic. It would deprive the country of the services of an Ameri- 
can soldier and give in lieu thereof an unwilling alien. If the motive 
be patriotism, it is of the misguided and short-sightéd brand. Assum- 
ing that to thus take advantage of the opportunity, afïorded by a tech- 
nical form of law, to trap an unwilling alien into the military service 
of this country can be justified on moral or équitable grounds, what is 
tliereby gained? The resuit of each such case is, to inject into oiir 
brave American army one unfriendly alien, and, in the présent case, 
an alien enemy. Men of the type and spirit of this petitioner would 
make a poor army to champion the cause of liberty for the nation 
whose représentatives had accorded them such treatment in bringing 
them to the colors. The plain intent of the Conscription Act was to 
exempt nondeclarant aliens who were unwilling to perform military 
service. The rules promulgated by the Président were the machinery 
provided for accornplishing that purpose. The object in view is clearly 
as much the good of the army as the protection of the alien. The 
effort and discrétion of the draft boards ought to be exercised in 
such a way as to keep such men out of the army. The crisis which 
confronts our country and the necessity foir a strong American army, 
which can be quickly trained, I believe justify thèse observations. 
More than.50 similar pétitions by aliens hâve been filed in this court 
during the past few weeks. I cannot view such a situation with other 
than grave concern. Because the légal conclusions which I hâve 
reached may seem to imply an assent to actions resulting in such a 
situation, I hâve deemed it my duty to thus briefly express the views 
which I hold in this connection. 

It will be noted that I hâve disposed of the questions presented with- 
out first granting the writ prayed or issuing an order to show cause 
why such writ should not be granted. I hâve pursued this course be- 
cause I am keenly conscious of the duty of this court to avoid, so far 
as is possible, interférence with the proceedings of the independent 
executive tribunals and military officers to whom hâve been intrusted, 
in the first instance, the décision of questions arising in the exécution 
of the Conscription Act. I appreciate the danger, especially in such 
an emergency as now confronts us, of an unseemly conflict between 
the judicial and executive branches of thè government, and I am 
anxiousto avoid such conflict, so far as is possible, w^ithout neglect- 
ing or shirking what may seem to me the discharge of my full duty. 
I am therefore of the opinion that, before the writ should be issued 
in such a case, petitioner ought to affirmatively ' show, on the face 
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of his pétition, that he is clearly entitled to such writ, and that on the 
hearing thereon he will be able to make at least a prima facie case 
entitling him to the release sought. He ought, before such writ or 
order to show cause is issued, by his allégations to résolve in his 
favor ail doubts naturally arising in the niind of the court as to mat- 
ters which upon the hearing might make it the duty of the court to 
remand him to the custody of the officers who had been compelled 
to produce him in court. The petitioner has not affirmatively, on the 
face of his pétition, made out such a case as would warrant the court 
in subjecting the military authorities to the annoyance and embarrass- 
ment of transporting him from the military camp where he is detained 
and producing him before the court. 

For the reasons stated, the pétition will be denied. 



O'DEIX V. SOUTHERN RY. CO. 
(District Court, W. D. South Carolina. November 25, 1917.) 

1. Pleading <@=237(6) — Amendment— CoNroRMiNG to Peoof. 

In a railroad employé' s Personal in jury action, wliere the proof showed 
that he was not eugaged in Interstate commerce as alleged, and tliat 
averment had been denied by défendant, the allowance of an amendment 
to conform the complaint to the proof was proper, though défendant was 
denied time to answer; it not appearing that on the subséquent hearing 
défendant could malve out a case to the coutrary. 

2. Commerce <S=»27(8) — "Interstate Commerce" — Raileoad Employé. 

Whether a railroad employé was, within the fédéral Employers' Lia- 
bility Aet (Act April 22, 1908, e. 149, 35 Stat. 65 [Comp. St. 1916. §§ 8657- 
8665]), engaged in "Interstate commerce" at the time he was injured, dé- 
pends uix»n tlie character of the act at that time, and the fact that the 
appliance he was repairing when injured might in the future be used in 
Interstate commerce does not establish that tlie cause of action falls with- 
in the act. 

[Ed. Note. — For other définitions, see Words and Phrases, Rrst and 
Second Séries, Interstate Commerce.] 

At L,aw. Action by Clarence O'Dell against the Southern Raiiway 
Company. There was a verdict for plaintifï, and défendant moves for 
new trial. Motion denied. 

J. J. McSwain, of Greenville, S. C, for plaintifï. 

Cothran, Dean & Cothran, of Greenville, S. C, for défendant. 

JOHNSON, District Judge. The complaint alleged that the plaintifï 
was engaged in Interstate commerce work at the time of his in jury. 
There was no testimony to show that he was so engaged. The testi- 
mony showed that he was injured while working on an electric motor 
in the yards at Asheville, N. C. The plaintifï moved to strike out the 
allégation that he was engaged in interstate commerce, so as to hâve 
the complaint conform to the facts proved. The court allowed the 
■amendment. The défendant demanded time to answer. That demand 
was refused. The cause was argued by counsel, and, after instruc- 

igssFor otûer cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tions hy thé court, submitted to the jury. The verdict was for thc 
plaintiiï. Défendant moved for a new trial. 

The motion for a new trial is based upon ail the grounds upon which 
the défendant asked for a directed verdict, and upon two additional 
grounds : First, that the court erred in allowing the plaintifï to aniend 
his complaint and in denying the défendant time to answer; second, 
that the verdict is excessive. Only the last two grounds need be con- 
sidered hère, as ail the others were overruled when the court refused 
to direct a verdict. 

[1, 2] Did the court err in allowing plaintiff to amend his complaint 
af ter the évidence was ail in ? The allowance of amendments to plead- 
ings and the conduct of the trial must rest in the discrétion of the 
court; but such discrétion should be so exereised as not to deny any 
litigant a substantial right. The plaintiff, by the language of the 
complaint, indicated that his recovery would be on account of the 
defendant's breach of its duty to him as its servant while engaged 
in interstate commerce. The défendant denied that the plaintiff 
was engaged in interstate commerce. There is no dispute^ about when 
the plaintiff was injured, or where he was injured, or what he was 
doing at the time of his injury. The relation of master and servant 
existed between the plaintiff and the défendant. The plaintiff was 
working in Asheville, N. C, and at the time of the injury was engaged 
in repairing a motor which when in use operated a bucket. The buck- 
et lifted cinders from a pit into which they had been dumped by the 
defendant's engines. 

The plaintiff was engaged in interstate or infrastate commerce. The 
défendant, in fuU possession of ail information touching the time and 
place of the injury^ and what the plaintiff was doing when he was in- 
jured, deniêd that he was engaged in interstate commerce. If he was 
engaged in interstate commerce, the Êmpldyers' Liability Act is ap- 
plicable. If he was engaged in intrastate commerce, the laws of North 
Carolina, where the injury occurred, would apwly. When the facts 
are ail out, it is the duty of the court to apply the law applicable to 
the fapts. If it is necessary to amend the pleadings to conform to 
the facts proved, such amendments should be allowed. That is what 
was done in this case. It would be trifling with justice to dismiss 
the complaint because the évidence showed that the plaintiff was en- 
gaged in intrastate commerce and that the laws of North Carolina 
and not the: Employers' Liability Act applied. To do so would be but 
to compel the plaintiff to bring another suit, and go to the trouble and 
expense ôf provîng the same facts, in order to apply the véry law 
which the court has applied. 

It is^argued that the défendant is not requiredto admit plaintiff's 
allégations, or any of them. That is true. But can the défendant 
say that the court abused its discrétion- when it refused to allow the 
défendant time to plead as a défense the very thing that it had denied 
upon' the record, when an opportunity was given to it to admit it, or 
to suspend' the trial of the cause after it was ready to go to the jury, 
and try it agàih, in order to allow the défendant to prove a thing that, 
when it had an opportunity to prove, it had remained silent ?. It was 
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not claimed, at the time the défendant demanded time to answer, that 
it could prove any différent state of facts froni that which had been 
brought out ; but in the argument for a new trial the défendant says : 
"Suppose that testimoiiy could be introduced to show that the iBQtor, after 
being ropaired, 'would be used in operating a bucket to lift cindçrs out of a 
pit and load tliem on a car to be thence carried and put on the roadbed as 
ballast." ■.■■... ■ ; 

Take that supposition as a fact. It would not bring the action un- 
der the Employers' Liability Act, The characterof the act is fixed by 
what the servant was doing at the time of the injury. Repairing a 
motor which at some time in the past might hâve been used in Inter- 
state commerce, or which at Some time in the future might fb engaged 
in Interstate commerce, would not bring the act of repairing within the 
law. In the case of Minneapolis & St. Louis Railroad Co. v. Winters, 
242 U. S. 353, 37Sup. Ct. 170, 61 L. Ed. 358, decided by the Suprême 
Court of the United States on January 8, 1917, it was held that a ma- 
chinist helper, engaged in making repairs in the roundhouse upon an 
engine which had been used in hauling over the railroad company's 
lines freight trains carrying both intrastate and Interstate freight, and 
which was used in the same way after the accident, was not then 
employed in interstate commerce, within the meaning of the fédéral 
Employers' Liability Act of April 22, 1908. The court saîd: 

"Its character as an instrument of commerce depeuded «n its employment 
at the time, not upon reniote iirobabilitles or upon accidentai later events." 

Ail the cases hâve held that, if the servant was not engaged in in- 
terstate commerce at the time of the injury, the Employers' Liability 
Act did not apply. 

Upon this ground, the motion for a new trial is therefore refused. 



O'DELL V. SOUTHERN RY. CO. 
(District Court, W. D. South Carolina. December 19, 191T.) 

1. ÎS'EOLIGENCE i®=3l36(l) — DIRECTION OF VERDICT— JUBY QUESTION. 

Where there was évidence of defendant's négligence, the question was 
for the Jury. ', 

2. MastF.b and Servant ig=>289(S9) — Contributory Neoligence—Jijry Ques- 

tion — Pboximate Cause. , 

Where there was évidence of négligence on the part of a railroad Com- 
pany, and under the laws of the state where the accident occurred the 
servant's contributory négligence would only reduce the recovery, a ver- 
dict canuot be directed for the conipany on the ground that the servant's 
own contributory négligence caused the accident, for the proximate cause 
of the accident is a jury question. 

.S. Master and Servant ©=3288(14)— Assumption of Hisk—Jury Question, 
Where, before the accident, the injured servant complaiiied of the de- 
fects, and was assured that they would be remedied, his recovery can- 
uot be denled on the ground of assuniption of risk; but it is a question for 
the jury whether a reasonable time to remedy the defects had elapsed be- 
fore the injury. .; 

«gsaFor other cases see same toplo & KEY-NUMBER in aU Key-Numbered.Dlgests & Indexes 
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4. Evidence (&=329 — Judicial Notice— Public La ws. 

The United State.s courts take judlcial notice of the public laws of ail 
the stotes of the Union. 

5. Statutes <ê=>279 — Pleading— Judiciai, Notice. 

In an action In the fédéral District Court for South Carollna for Per- 
sonal injuries sustalned In North Carollna, the court, In vlew of the 
South Carolina requirement that the complaint shall conclSely state the 
facts givlBg rlse to the cause of action, should apply to the facts averred 
the applicable North Carolina statutes, even though not specially pleaded, 
for it takes judicial notice of them. 

6. New Trial <g=9l71— Pboceedings oN Betbial— Amendmbnts of Plbading. 

Where, on the flrst trial of a persohal injury action by a railroad, em- 
ployé, the proof falled to show that be was engagea in Interstate com- 
merce .^ alleged, go as to come withln fédéral Bmployers' Liabillty Act 
(Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1916, §§8657-86651), and 
an «imendment conformlng the complaint to the proof was allowed, the 
employé, a new trial having been granted, should be allowed, the évi- 
dence thén sbbwlng that be was en^ged in Interstate commerce, to amend 
his complaint so as to conforni to the proof notwithstandlng the railroad 
compaùy traversed the allégation of the amended complaint that the em- 
ployé Was engagea in Interstate commerce. 

7. CÔMMEBCE <S=»27(8) — "Interstate Commerce" — Fedebax Employées' Uia- 

BiLiTï Act. 

A railroûd employé, Injured whlle working on an electrlc motor, cannot,. 
though the company was engaged in both Intrastate and Interstate com- 
merce, be deemed engaged in Interstate commerce; it not appearlng that 
the parUcular motor was in any way usèd In Interstate commerce. 

lEd. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

At Law. Action by Clarence O'Dell against the Southern Railway 
Company. On motion by défendant to direct a verdict. Denied. 

J, J. McS'wain, of Greenville, S. C, for plaintifif. 

Cothran, Dean & Cothran, of Greenville, S. C, for défendant. 

JOHNSON, District Judge. When the évidence was ail in, the de- 
fendant moved for a directed verdict on varions grounds, which 
will betfound in the record. I shall not consider the grounds in the 
order in which the défendant subrnitted them, but will endeavor brief- 
ly to give my reasona for refusing the motion. 

[1] The défendant is not entitled to a directed verdict on the ground 
that there is no évidence tending to show négligence on the part of the 
défendant as the proximate cause of the plaintiff's injury, because there 
is such évidence and it should go to the jury. 

[2] The défendant is not entitled to a directed verdict on the 
ground that the plaintiff by his own contributory négligence produced 
the injury, because, there being évidence of négligence by the défend- 
ant, it is for the jury to say what was the proximate cause of the 
injury. If the négligence of the défendant was the proximate cause of 
the injury, everi though plaintiff was guilty of contributory négli- 
gence, it would not bar a recovery by him, but would only serve to 
reduce the. verdict in the mannçr and in; the measure provided by 
the North Carolina statu te. 

<g=3For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes. 
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[3] The défendant is not entitled to a directed verdict on the ground 
that the plaintifï assumed the risk, because the plaintifif testified that 
he had complained of the defects and had assurances that they would 
be remedied. In such a case it is for the jury to détermine whether 
or not a reasonable time to remedy the defects had elapsed. Besides, 
the North CaroHna statute has modified the common-law doctrine of 
assumption of risk. But, even if there had been no modification, this 
is a case that would hâve to go to the jury. 

[4, 5] This disposes of ail the grounds of the motion except the first, 
which is subdivided into three divisions: (1) That the complaint states 
a cause of action at common law, because the plaintifï has not pleaded 
the North Carohna statute, and not having pleaded a statute applicable 
to the facts, and not having alleged facts .showing the applicability of 
the fédéral Employers' Liability Act, it will be presumed that the 
complaint is based upon the principles of the common law; (2) that 
the évidence shows that the plaintiff at the time of his in jury was en- 
gâged in interstate commerce work, and that. the défendant was 
likewise so engaged; (3) the évidence showing a cause of action un- 
der the fédéral act, and the complaint one at common law, or at best 
under the North Carolina statute, the case pleaded has not been proved, 
and the case proved has not been pleaded. For ail thèse rèasons the 
défendant insists that it is entitled to a directed verdict. 

Let us consider theSe grounds in their order. There is 'absolûtely 
net presumption that the plaintiff has brought an action based upon the 
common law of North Carolina, because he has not said anything in 
his complaint about the laws of North Carolina. Thé South Carolina 
Code requires that the complaint shall contain a clear arid concise state- 
ment of the facts constituting the cause of action. The facts con- 
stituting this cause of action are thèse : The plaintiff was the serv- 
ant of the défendant, and was engaged in working for thé défend- 
ant at Asheville, N. C. ; that the défendant neglected tO furnish to 
the plaintiff a safe place in which to do his wqrk, and reasonably 
safe tools and appliances with which td do his vvork; and that de- 
fendant's bfeach of its duty to the plaintiff in that behalf was the 
proximate cause of the plaintiff's injury. Défendant cites Rosemand 
V. Railroad, 66 S. C. 97, 44 S. E. 576. The Suprême Court in that very 
case, in quoting Pomeroy on Remédies, says: 

"It [the reformed System of pleading] wholly rejects ail the subdivisions, 
vPhieh are merely légal rules or conclusions, and admits only those that consist 
of the faots to which the légal rulés apply, and which are the occasion whence 
the conclusions; arise. It assumes that the courts and the parties are famlUar 
with ail the doctrines and requirements of the law applicable to etery eon- 
ceivable condition of facts and circumstances ; so that, when a certain condi- 
tion of facts and circumstances is presented to them, they wIU at once per- 
ceive and know what are the primary and the remédiai rights and duties of 
both the lltigants, and, this knowledge being complète and perf ect, it is useless 
incumbrance of the record to spread out upon it légal propositions and in- 
ferences with which every one is presumed to he acquainted." 

This very fqrcibly expresses the ruie that obtains in the courts of 
South Carolina. In the very case just quoted from the court said that 
where the cause of action arose in another jurisdiction, o£ whose 
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laws the court does not take cognizance, it was necessary to allège and 
prove it as a f act in the case, or the court would présume that the law 
of the foreign jurisdiction was the common law. Wherever a court 
takes cognizance of the law, it is not necessary to plead the law, or to 
ref er to the l^w. It is only when a suit is brought in a court upon a 
cause of action arising in a foreign state that it is necessary to plead 
the law of the foreign state. The United States courts take judicial 
cognizance of the public laws of ail the states in the Union. Ther€ 
is therefore no more necessity to plead the law of any state in the 
Union in a United States court than it would be in the st^te court to 
plead the, law of that state. The plaintiff in this , case set forth the 
time and the place that he was engaged in work for the défendant 
^nd how his injury was brought about. It was not necessary for him 
to say any more, because tJie court is bound to know the laws of 
North Carolina, and to apply, the laws of North Carolina to the facts. 
Railroad'v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983, is 
the cthe.r,case cited by the défendant in support of his motion. It was 
an action brought in the state court of JVIisgouri upon a cause of 
action apsing in the state of Kansas, and th^nce removed to the United 
States court; but the pleadings were bound to be interpreted accord- 
ing to their meaning in the court in which the action was brought. If 
this case had been brought in the courts of South Carolina, and thence 
removed to this court, this court would hâve to construe the pleadings 
just as the state court would construe them; but this action was 
brought in this court, and, as I hâve hitherto said, this court taking 
judicial; cognizance of the public laws of North Carolina, there, was 
nq ïjecessity to. refer to it in the complaint. 

[6, 7] The next proposition of the défendant is that the défendant 
was engaged as a common carrier by railroad in interstate commerce, 
and the plaintjffwas likewise so employed at the time of his injury. 
Eyçn if this were true, the court would not think about directing a 
verdict, It would be the duty of the court to amend the pleadings, so 
as to conform to the facts proved. This cause was tried in October. 
At that tiine the complaint alleged that the plaintiiîf was engaged in 
interstate commerce at the time of his injury, and the défendant de- 
nied it. When tl^e évidence was ail in, there was nothing to show that 
tlie plaîntifï was engaged in interstate commerce at the time of his in- 
jury, and the court, oyer the objection of the défendant, allowed, the 
coiti|>la:irit to'be amended, so as to cphform to the facts proved, aqd 
submitted the, case to the jury under the North Carolina statute. There 
was a verdict for the plaintiff. On motion for a new trial, the court 
Çranted a' new trial nisi. Thereupon the plaiiitiiï. amended his com- 
plaint byd'çinanding $30,000, and gave the défendant notice thàt hp 
vybuldliprQçegçiito trial at the Anderson term of this court, with the 
understanding that the North Carolina statute was the law of the case. 
The défendant inits amended answer set up specifically that the plain- 
tiff was engaged in interstate commercé at the time of his injury and 
that the Eniployers' Liability Act was applicable tp the case, 

As i have aifeâdy sàid, evën if the évidence' showëd that the plaiptifï 
Was engaged in interstate commerce, it would be à travèsty upon jus- 
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tice to dismiss the complaint, instead of allowing the case to go to the 
jury under the law applicable to the facts. I see no connection be- 
tween the work the plaintiff was engaged in at the time of his injury 
and Interstate commerce. He was working upon an electric, motor, 
vvhich was certainly not peculiarly an instrumentality of interstate 
commerce in the opération of railroads. There was some évidence 
about cinders from engines that had come from beyond the state being 
dropped into the cinder pit, but the évidence ail showed that the inter- 
state journey of the engine had ceased long before the cinders were 
remoyed to the cinder pit. The crew, bringing the engine in, detach it 
from the train. It is turned over to a hostler.. The hostler carries the 
engine to some siding or to the roundhouse. Later, as opportunity 
affords, he placés the engine over the cinder pit to be cleaned, and the 
work of removing the cinders is donc by common laborers eniployed 
for that purpose. The electric motor is never iised in removihg the 
cinders from the engine. Some witness testified that cinders, when 
removed from the pit, were used for différent purposes, amongst oth- 
ers for ballasting the roadbed ; but there is no évidence that this- par- 
ticular motor at any particular time, either before or after the ilijury, 
was used in lifting cinders from the pit that were used in ballasting a 
roadbed. 

The Suprême Court of the United States in Winters v. Railroad, 
242 U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. 358, decided January 8, 1917, 
held that a helper who was engaged in repairing an engine in the round- 
house was not engaged in interstate commerce, although the engine 
being repaired had brought in a train of cars from beyond the state, 
and after being repaired carried out another train of cars in interstate 
commerce. The court said there was nothing about an engine to make 
it peculiarly an instrumentality of interstate commerce. There is noth- 
ing about an electric motor which makes it peculiarly an instrumen- 
tality of interstate commerce. To my mind it is clear, therefore, that 
the plaintiff was not engaged in interstate commerce, within the mean- 
ing of the Employers' Liability Act, and it is therefore proper to apply 
the North Carolina law to the facts of the case. 

The third ground is that, the évidence showing a case under the 
fédéral act and the complaint one at common law, or at best under the 
North Carolina statute, the case pleaded has not been proved, and the 
case.proved has not been pleaded; the défendant, therefore, is. enti- 
tled to a directed verdict. What has been said above sufficiently dis- 
poses of this ground. The plaintiff has proved his action under the 
statutes of North Carolina, and, even if he had proved an action under 
the fédéral Employers' Liability Act, I wpuld not direct a verdict. I 
would require the pleadings amended to conform to the facts proved. 
The défendant rwould hâve no ground to complain of that, because the 
défendant itself has undertaken to try to show that it was an interstate 
commerce transaction, and should. not object to the application of the 
very law that it insists is applicable to the case. 

; AU the grounds for a directed verdict are overruled, and exception 
aHowed. „Y. . 
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CENTKAL BAJS'K & TRUST CO. et al. v. GREENVILLE & W. E. CO. 
(STATE OF SOlfTH CAROLINA, Intervener). 

(District Court, W. D. South CaroUna. November 26, 1917.) 

Receivebs <S=>118 — Railroad Opekation — Receivee's Certificates. 

On bill to foreclpse a mortgage on tbe property of a South Oarolina 
railroad company, a receîTer was appointed. After opération of the 
road for some time had been contlnued at a loss, train service was dls- 
continued, on the ground : that f urther opération would endanger the 
llves of crews and passengers. It appeared that the railroad had al- 
ways been operated at a loss, but that no partlcular effort had been made 
to develop traflSc In the territory through which it ran. Civ. Gode S. 
G. 1912, § 3117, tinder which the company was organlzed, déclares that 
any peraon, company, or corporation now running or hereafter acquir- 
Ing any railroad by purchase or otherwise shall organize and put into 
opération sueh, road within dO days from purchase or acquisition. Held, 
it appearlng that there was mueh trafllc, for movement of which the op- 
ération Oï the railroad was necessary, and which might reasonably be 
expectéd to resuit iû a proSt, the pétition of thè state of South Caro- 
lina^ praylng a resumption of the service, should be granted, and the 
receiver directed to issue certiflcatçs to repair the roadbed, for not only 
is a railroad a public hlghway, tiut a resumption of opérations would 
natûrally, as the purchaser W'ould' be requlred to résume opération, re- 
svilt in a better price. 

Iil Equity. Bill by the Central Bank & Trust Company, à corpora- 
tion, and others, against the Greenville & Western Railroad Company, 
in which the State of South . Carolina intervened, praying that opéra- 
tion through a receiver previously appointed should be resumed. 
Receiver's certificates directed to be issued and opération resumed. 

McCulloiigh, Martin & Blythe, of Greenvillci S. C, for complain- 
ants and défendant 

Haynsworth & lîàytisworth, of Greenville, S. C, for intervener. 

j(3îîNSON, District: Judge. This is a Suit in equity to forefclosè 
a mortgage, executed by the deferidant on its franchises, roadbed, 
rolling stock, and equipment. At the institution df the suit, on motion 
of the complainants, défendant cônsenting, a receiver was appointed 
to take chargé of the property and to operate the same. The receiver 
cohtinued thé operatioii'of the road at a loss until November 2, 1917, 
when this court passed an order discontinuing train service, on the 
ground that the opération of trains endangered the lives of crews and 
passengers. Thereûpon the state, by consent of the Attorney General, 
at the relation df riumerdiïs citizens interested in thè continùed opér- 
ation of the road, filed a petitiori and prayed to be àllowed to ititervené. 
The intervention was allowed. The state then asked that the opéra- 
tion of the road be resumed, whereupop an order was issued and 
served upon the Complainants and défendant to show cause why the 
opération of the road should not be resumed, and upon the coming in 
of the return this matter wâs heard. 

The railway company and the bondhdlders introduded évidence tend- 
ing to show that the revenues of the road from the formation of the 

i@=3For other cases see same topic & KEY-NUMBKR in ail Key-Numbered Dlgests & Indexes 
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corporation in June, 1914, had at ail times been less than the operating 
expenses ; that the roadbed and trestles are in bad condition, in some 
places so bad as to endanger the lives of crew and passengers, if 
trains should run; that it would require $50,000 to put the road in 
good condition, and that at least $3,000 should be spent in repairs at 
the worst places, before it would be safe to rUn a train at ail; that 
the road is without equipment, engines, cars, etc., with which to oper- 
ate. Upon this showing, they ask that they be relieved of spending 
any more money in the unprofitable enterprise, and pray a speedy 
foreclosure and sale. 

The State introduced testimony tending to show that the road, when 
inspected by the state Railway Commission in the spring of 1917, was 
in good condition for a road of that character, and that in August it 
was found in better condition, with two or three exceptions, than on 
the previous inspection ; that the road, unless it has greatly deteriorat- 
ed since August, could be operated safely, but that, in order to put it 
in good condition $10,000 ought to be spent right away, followed by an 
expenditure of $2,000 per month for five successive months, and that 
this expenditure, totaling $20,000, would be ample to put the road in 
good condition; that the présent conditions along the line of road 
render its opération imperative, and that ample business would be fur- 
nished to make the road pay; that located on the line of road are 
freight-furnishing enterprises, including a granité quarry, a sand pit, 
a brickyard, and also a forest of 100,{XX) acres, from which could be 
eut firewood, cross-ties, and lumber in immense quantities ; that for ail 
thèse things the demands are unprecedented, at the highest priées ever 
known ; that the présent coal situation in Greenville is acute, and, 
unless the fuel supply can corne from the mountains over the railroad, 
the people will suflfer; that the government has established an artil- 
lery range at Cleveland, on the line of the road, where 2,000 men and 
500 horses are to kept, the men and herses to be constantly changed, 
and that the artillery range will require great quantities of supphes. 

Upon this showing, what shall be dorte? This court has no désire 
to take over and operate business enterprises, or to substitute its judg- 
ment for that of men in charge of business enterprises. This railway 
has lost money from the beginning. The owners certainly did not in- 
vest money for the purpose of losing it, but with their manner of 
managing it I hardly see how they could hope to make money. If the 
management had cultivated the virgin fields about them, there might 
hâve beeen a richer harvest; but with no acquaintance with the pa- 
trons, and no effort to encourage or stimulate business along the line, 
the resuit is not surprising. Railroads in thèse modem days create 
business, encourage the building of enterprises along their lines, and 
foster the improvement of agriculture, in order that their freight traffic 
may be increased. 

The receiver now in charge of the road is a banker. He résides 
in Atlanta. He is an estimable gentleman, but he is not in touch with 
the people along the line of road. He is not familiar with local condi- 
tions, or in sympathy with them. He cannot leave his bank to give 
this railroad the attention it needs. For thèse reasons, without mean- 
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ing any refleçtion whateyçr onhim, I hâve deGided to appoint a Green- 
ville man as cofecçiver^ and I.shall appoint a man.who not only knows 
local conditions, ; but a, man whoalsp knows railroading. What shall 
thèse receivers be required , .to. do,?; Shall .receivers'. certificates , be 
issued,; wiiich will be a prior liefi' .to the mortgage debt ? S.hakespeare 
puts itin themouth qf .o.ne oi ^hi^ xharacters to say, "When I was a 
toy aijd lost; an, , aryow^^ ,1 sgnt another in th,e selfsame way." I be- 
lieve tliat the :condition,s demand, that, notwitnstanding previous losses, 
the receivers shall issue a sufficient amount of certificates to put the 
road in condition to run trains over it, and just as soon as they can get 
the road in condition to run trains over it, without endangering the 
lives of the crew and passengers^ .opération should be resumed- The 
inter^ests of the public make this service imperative, and; I am bound 
vo beliève that such service v^fill be equally bénéficiai to the bondhplders. 
For surely, if the road is in opération or ready to operate, it will sell 
to better advantage than it wquld if idle and thç propërty .depreciating 
f rom nonuse. It should be put in opération, in order that the purchas- 
er may understand that he is buying a railroad, a.going railroa.d, which, 
under the law of South Carolina shall be continued as a railroad until 
the Législature shall consent for its abandonment. 

Section: 3117 of the Code of Laws of South Carolina of 1912, pro- 
vides: ,.,:,.. , / 

"Any persoiij cojnpany or corporation now running or hereafter acquirlng 
any : railroad within this state by purqhase or otherwise shall orgaiiize and 
put Into opération said' road within slxty days from their purchase or aequisi- 
tion thereof." 

That is the law under which the défendant railroad was purchased 
and organized by its présent owners. That is the law under which it 
rriust be sold, and under which the new purchasers must organize.and 
operate. Persons irt private business may abandon it at their whim or 
pleasure. Not so with a railroad. It is a public highway. . It is 
created by the state for the: public «se: It exercises the state!s'great 
power of eminent domain for the public good. The Suprême Court 
of the United States, in Barton v. Barhour, 104 U. S. 135, 26 L,. Ed. 
677, says : 

"A railroad is authorlzed to be constructed more for the public good to he 
subserved than for private gain. As a highway for public transportation, it 
is a matter of public coneern, and its construction and management belong 
primarily to the commonwealth, and are only put Into, prlyate hands to sub- 
sèrve the public convenieuce and economy. But the public retain rlghts of 
vast conséquence in the road and Its appendages, which neither the company 
nor. any créditer or niortgagee can interfère with. . They take thçir rlghts 
subject to the rlghts of the public, and must be content to enjoy them In sub- 
ordination thereto. It Is therefore a matter of publie right by which tlie 
courts, when they take possession bf the propel-ty, authorize the recel ver or 
other officer in \?hose charge it is plaeed to earry on In the usual way those 
active opérations for which it was deslgned and constructed, so that the pub- 
lie may not: receive détriment by the nonuser of the franchises. And In most 
cases the credltors cannot eomplain, because their înterests, as well as. those 
of, the public, are promoted bypreventirig the propërty. from beingsaerificed at 
&n tintlmely sale, and protectlng the franchises from forfelture for nonuser. As 
il choice, then, of less evil, If not of the most pôirftive good (but generally of 
the latter also), It bas corne to be settled law that a, court, of equity may, and in 



PCCKETT V. C0LUMBU8 POWEK CO. 353 

most cases ought to authorize Its receiver of railroad property to keep it In 
repair, and to manage and use It In the ordinary way until It ean be sold to 
the best advantage of ail interested. The power of the court to do this was 
expressly recognlzed in the case of Wallace v. Loomis, 97 U. S. 146 [24 h. Ed. 

895]." 

Wherefore it is ordered and adjudged and determined that V. E. 
McBee, Esq., be, and he is hereby, appointed as coreceiver with the 
présent receiver, Cari J. Lewis ;. further ordered that the receivers 
immediately issue receivers' certificates, not to exceed the sum of 
$3,000, and that they use the proceeds thereof , or so much as may be 
necessary, in so repairing the roadbed, especially that north of the 
bleachery, as to make it safe to operate trains over the same. As soon 
as trains can be safely run over the road, the service shall be resumed. 



PUOICETT V. COLUMBUS POWEiR CO. et al. 

(District Court, N. D. Georgla. February 15, 1918.) 

1. Removai, of Causes <g=>49(3) — Sepaeable Contboveesies— Right to Re- 

MOVAL. 

Where plaintlff's déclaration in an action begun in the state court, after 
setting forth a joint cause of action against his employer, a foreign cor- 
poration, and a local corporation, contained further averments dlsclos- 
Ing a cause of action against his employer, based on the relation of raas- 
ter and servant, there was a separable controversy, which the employer, 
being a foreign corporation, could, under the Removai Act (Judicial Code 
[Act March 3, 1911, c, 231] § 28, 36 Stat. 1094 [Comp. St. 1916, § 1010]), re- 
move to the fédéral court, for the cause of action for joint négligence was 
wholly distinct from the cause of action arlsing out of the relation of 
master and servant. 

2. Removal of Causes ®=361 — Separable and Distinct Contboveesies— Déc- 

laration. 

Where there is a suit against two or more parties, and one only Is a 
nonresident, and he seeks to remove the cause, the question whether there 
Is such a separable and distinct controversy as to warrant removai is de- 
termined by the state of plaintlff's déclaration at the time the cause is 
removed. 

At Law. Action by James G. Puckett against the Columbus Power 
Company and the Postal Telegraph-Cable Company, begun in the 
state court and removed by the last-named défendant to the District 
Court on the ground of a separable controversy. On motion to remand. 
]\'Iotion denied. 

Atkinson & Born, of Atlanta, Ga., for plaintifï. 

T. T. IMiller, of Columbus, Ga., and Anderson & Rountree, of At- 
lanta, Ga., for défendant Postal Telegraph-Cable Co. 

F. U. Garrard and A. W. Cozart, both of Columbus, Ga., for défend- 
ant Columbus Power Co. 

NEWMAN, District Judge. This is a case removed to this court 
from the superior court of IVluscogee county, Ga. The plaintifï is a 
citizen and résident of the state of Georgia and of the Northern dis- 
trict thereof. The défendant Columbus Power Company is a Georgia 

^=Foi other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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corporation. The défendant Postal Telegraph-Cable Company îs a 
citizen and résident of the state of Delaware. The first will be called 
hereafter the "Power Company" and the latter the "Telegraph Com- 
pany." 

The pétition for removal was filed. with the superior court on the 
ground that there was a separable controversy between one of the de- 
fendants, the Telegraph Company, and the plaintiflf. The order of 
the judge of the superior court of Muscogee county recites : 

"Read and considered. It appearing to the court that wrltten notice of the 
foregolng pétition and bond for removal has been glven to the plaintiff, and 
the pétition and bond being In terms of law: 

"It Is ordered and adjudged that this cause be and the same Is hereby re- 
moved to the District Court of thè United States for the Northern District 
of Georgia, Western Division; and the clerk of thls court is hereby directed 
to make up the record in sald case for transmission to said court forthwith. 

"In open court, this 4th day of August, 1917. 

"G. H. Howard, Judge Superior Court, Muscogee County." 

The case was thus removéd, and a motion is how made to remand 
the same to the state court, on the ground that no separable controversy 
exists. 

The plaintiff claims to haye been severely injured by the défendants' 
négligence while working as the Telegraph Company's lineman on its 
lines of wires in Columbus, Ga. The Power Company's wires crossed 
the Telegraph Company's wif es. The déclaration undoubtedly states a 
joint cause of action against thé two companies. The question hère is : 
Does it also state a separate cause of action against the Telegraph 
Company, which is not a joint cause of action, and which makes a 
separable controversy in this case as against the Telegraph Company? 

[1] In the déclaration, after stating a joint cause of action against 
both companies, this occurs: 

Paragraph 26: "Défendant Postal Telegraph-Oable Company was négli- 
gent, In that it furnished to your petitioner an unsafe place to work at the 
top of sald telegraph pôle, where your petltioner's duties required him to go 
and to be in order to eut down sald telegraph wires, as your petitioner was 
ordered to do." 

Paragraph 28: "Défendant Postar Telegraph-Oable Company was négligent 
In furnlshing to your petitioner an unsafe place to work In cutting down the 
aforesaid telegraph wires at the top of sald pôle, by reason of allowing the 
said hlgh-pbwered wlre to be and renaain In close proxlmity as aforesaid to 
said telegraph wires." 

Paragraph 29: "Your petitioner did not know, and had no opportunity of 
knowing, that he was encounterlng any danger in going to the top of sald 
telegraph pôle to eut down said wires." 

Paragraph 30: "Your petitioner did not know, and had no opportunity of 
knowing, that the master. Postal Telegraph-Cable Company, had furnished to 
your petitioner an unsafe place to work as aforesaid." 

Paragraph 31: "Your petitioner did not hâve equal means wlth his mas- 
ter, Postal Telegraph-Cable Company, of knowing that said place was dan- 
gerous in which to work." 

Paragraph 32: "Your petitioner did not hâve equal means wlth the défend- 
ant Postal Telegraph-Cable Company of discoverlng that the aforesaid place 
was dangerous in which to work."» 

Paragraph 33: "Your petitioner did not hâve equal means wlth the mas- 
ter, Postal Telegraph-Cable Company, of knowing or discoverlng that the 
aforesaid place had been rendered dangerous in which he was at work." 
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Paragraph 34: "Your petitioner mounted and cllmbed said pôle In the Une 
of his dutles, to discharge the labors he had been ordered to do, apprebendlng 
no danger whatever." 

Paragraph 35: "Said défendant Postal Telegraph-Cable Company was nég- 
ligent in ordering your petitioner to eut down its wlres from the top of said 
telegraph pôle, knowing, or in the exercise of ordlnary care It should hâve 
known, that at the top of said telegraph pôle It was furnlshing to your peti- 
tioner a dangerous place to work, without notlfylng your petitioner that it 
was furnlshing a dangerous place In whlch he was requlred to work." 

It will be seen that this states a separate and distinct cause of action 
against the Telegraph Company, and the law of master and servant 
is necessarily brought into the case and applied to the rights which are 
claimed as between the plaintiff and the Telegraph Company. No 
such law is involved and no such rights can: exist between the plaintiff 
and the Power Company. 

The language of the Removal Act (New Judicial Code, section 28 
[Act of March 3, 1911, in force January 1, 1912]), is: 

"And where a suit Is now pendlng, or may hereafter be brought, in any 
State court. In whlch there Is a controversy between a citizen of the state in 
which the suit is brought and a citizen of another state, any défendant, belng 
such citizen of another state, may remove such suit Into the District Court of 
the United States for the proper district," etc. 

It will be seen from this that any suit în the state court, in which 
there is a "controversy" between a citizen of the state and a citizen 
of another state, is removable. Undoubtedly, where, in addition to a 
joint cause of action, stated against two défendants, there is a sepa- 
rate and distinct cause of action, stated between the plaintiff and one 
of the défendants, arising out of the relation of master and servant 
(such relation not existing as between the plaintiff and the other de- 
fendant), a separable cause of action is stated. Hère such separable 
cause of action exists between the plaintiff and the nonresident de- 
fendant, the Telegraph Company. Of course, the duty to an employé 
arising from the relation of master and servant is a duty which can- 
not be charged to any one except the employer. The right claimed hère 
against the Telegraph Company is that of being entitled to a saf e place 
to work, and a claim for damages because he was injured by reason 
of the master's failure to provide him a safe place to work is an issue 
that could only arise between servant and master. The Power Com- 
pany would not be liable in any way to the plaintiff for the duty which 
a master owes to his servant. 

[2] Under the statute and under the authorities, where there is a 
suit against two or more parties, and one only is a nonresident, and he 
seeks to remove the case, there must be, of course, a separate and dis- 
tinct controversy. Whether the;re is such a separate and distinct con- 
troversy is tested by the state of the plaintiff's déclaration at the time 
the case is removed. Considering it so' hère, I am constrained to hold 
that a separable controversy exists in this case. The Suprême Court 
of Georgia, in So. Ry. Co. v. Edwards, 115 Ga. 1022, 42 S. E. 375, 
States very clearly the law which I think is applicable to this case. I 
hâve heretofore in two cases followed and approved that case and the 
law there stated. The first was the case of Adderson v. So. Ry. Co. 
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(C. C.) 177 Fed. 571, and subsequently in the case of Cayce v. So. Ry. 
Co. (D. C.) 195 Fed. 786. There is much authority upon the question 
of the right to remove cases because of a separable controversy, but T 
think it is unnecessary to refer further to the law. I hâve gone into 
this matter fully heretofore, and am satisfied with the décisions I hav-e 
made on this subject. 

Thèse authorities control the case hère, and the resuit is that the 
motion to remand must be overruled and denied ; and it will be so or- 
dered. 



In re BAST STROTTDSBUEG SDPPLT & CONSTRU(7nON CO. 

(District Court, M. D. Pennsylvanla. March 7, 1918.) 

No. 3465. 

1. Bankrtjptct <©=»151 — Trustée — Riqhts ot". 

The trustée in bankruptcy takes the property in the same condition In 
whlch the bankrupt held It. 

2. Bankkuptct <g=»253 — Tbustee — Rédemption. 

The trustée in bankruptcy bas the right to redeem property whlch has 
beea pledged by the bankrupt, and should exercise that right, where for 
the beneflt of creditors. 

S. Bankbuptct ®=>253 — Liens — Release. 

Where a vendor, who took back a mortgage for part of the purchase 
prlce, agreed, it being the intention of the purchaser to plat the premlses, 
erect buildings, and dispose of lots to release any lot upon payment of a 
flxed sum, the vendor may be required, the purchaser havlng become a 
bankrupt, to release lots on whlch bouses were erected on payment of the 
sum fixed, for the vendor had hls opportunlty of protectlng hlmself 
when he entered into the contract, and it would be inéquitable to allow 
him to hold such lots after hls securlty had been Increased. 

4. Bankbuptct ®=»293(1) — Courts of Bankruptcy — Jubisdiction. 

Where It was agreed between the bankrupt and its vendor, who toolc 
back a purchase-money mortgage, that separate lots should be released 
from the lien of the mortgage on a flxed payment, and the trustée in 
bankruptcy deslred to exercise that right as to lots on whlch the bank- 
rupt had erected buildings, a court of bankruptcy has jurlsdietion of a 
proceeding to require the vendor to release such lots from the lien of hls 
mortgage, for the trustée Is an officer of the bankruptcy court, and the 
matter affected the estate of tl;e bankrupt. 

In Bankruptcy. In the matter of the bankruptcy of the East 
Stroudsburg Supply & Construction Company. On rule to show cause 
why lyouis Suikin, mortgagee, should not release certain lots from 
the lien of his mortgage, and thé same should not be ordered sold, 
discharged of the mortgage lien. Rule made absolute. 

Houck & Benjamin, of Scranton, Pa., for trustée. 
E. J. & J. W. Fox, of Easton, Pa., for respondent. 

WITMER, District Judge. Louis Suikin was the owner of a tract 
of real estate in Stroudsburg, which he sold to the East Stroudsburg 
Supply & Construction Company, taking from the company, as part 
considération of the purchase money, a mortgage, which was recorded 

^SsFor other cases a«e wm« toplc & KBY^NUMBSR In ail Ker-Numbered Dlsests & Indexe» 
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and made a lien covering the entire property conveyed. It was the 
intent and purpose of the purchaser, the East Stroudsburg Company, 
to erect buildings upon said real estate and to sell and dispose of the 
same in lots and parcels, and, in order to transfer the required title, 
free and discharged of the lien of the mortgage, a release of any or 
ail of said lots or parcels of ground was necessary; hence the par- 
ties simultaneously, but separate and apart from the mortgage, en- 
tered into the foUowing agreement: 

"The said Ix)uis Sulkln covenants, promises, and agrées to and with the 
East Stroudsburg Supply '& Construction Company, Incorporated, and the 
East Stroudsburg Su])ply & Construction Company, Incorporated, for the 
considération aforesald, covenants, promises, and agrées to and wlth the said 
Louis Sulkln, as follows, to wlt: 

"I. The said I.ouls Sulkln wlU exécute a release of the aforesald mortgage 
unto the East Stroudsburg Supply & Construction Company, Incorporated, its 
successors and asslgns, for any or ail of the lots conveyed by the aforesald 
deed and covered by the aforesald mortgage, upon the payment to hlm, the 
said Louis Sulkln, hls executors, adminlstrators, or assigns, of the sum of 
three hundred dollars per lot. 

"II. The East Stroudsburg Supply & Construction Company, Incorporated, 
agrées to pay to the said Louis Sulkln, upon the release, three hundred dollars 
for each and eivery lot for whlch a release Is asked, by the said East Strouds- 
burg Supply & Construction Company, Incorporated, until the whole of tho 
mortgage debt is thereby or otherwise paid." 

It appears that afterwards, and before the Company was adjudi- 
cated a bankrupt, certain lots, designated as lots Nos. 13, 14, and 15 
on the bankrupt's plot of this ground, embraced in the conveyance, 
were improved by the érection thereon of houses. The trustée in 
bankruptcy, deeming it advisable and to advantage to the bankrupt 
estate to pay the money for the release of said lots, as provided by the 
agreement between the parties, obtained authority from the court to 
advance to the mortgagee the necessary money for the purpose, and 
having obtained such money, the trustée tendered and ofifered to the 
said mortgagee, Louis Sulkin, a légal tender of $950, being the amount 
due, including interest, for the release of the lots. The tender was 
refused and the release declined, whereupon the trustée came into 
court, asking for a rule to show cause why the said L,ouis Sulkin 
should not be compelled to accept said money and exécute a release 
for the three lots mentioned, and on failure thereof he be authorized 
and empowered to pay the money into court, so as to enable him to 
make sale of the lots, free and discharged of the lien of the mortgage. 

The respondent answers that his contract with the bankrupt was 
made to aid and assist the bankrupt company in developing the real 
estate sold to the bankrupt and mortgaged for a portion of the pur- 
chase price ; that it was the plan of the bankrupt to build houses upon 
it and to sell lots from time to time, and, in order to assist the en- 
terprise, the respondent entered into the agreement mentioned. The 
respondent dénies that the right which the East Stroudsburg Supply 
& Construction Company enjoyed before its bankruptcy under its 
agreement with him to hâve released from the lien of the mortgage 
certain of its lots passed to the trustée in bankruptcy and became an 
asset of the bankrupt company. 
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[1-3] Now, it must be conceded that the bankrupt was the owner 
of the lots subject to the equities of the mortgagee, and it is funda- 
mental that "the trustée in bankruptcy takes property in the same 
condition in which the bankrupt held it." Humphrey v. Tatman, 198 
U. S. 91, 25 Sup. et, 567, 49 L. Ed. 956. Ukewise the trustée has 
the right to redeem property which has been pledged by the bankrupt. 
Van Kirk v. Slate Co. et al. (D. C.) 140 Fed. 38, 15 Am. Bankr. Rep. 
239. It is in fact his duty to redéem such property, where the same 
may be accomplished by the payment of less than its value, so as to 
realize the equity of rédemption for the gênerai creditors. There 
appears to be no good reason for any contrary conclusion hère in the 
face of the admitted facts of the case under considération. The 
bankrupt erected houses on the designated lots, the builders and me- 
chanics contributing their portion, ail depending on the title of the 
bankrupt's right to release ori payment of the stipulated amount. That 
the trustée snould be denied the right of 7;elease contemplated by the 
agreement between the parties would indeed work great injustice and 
hardship to those who, relying on the mortgagee's promise, hâve ex- 
tended crédit to the bankrupt. The mortgagee, having fixed the 
amOunt for the release of the aliquot parts of the mortgaged premises, 
is bound to look to such parcel for its proportionate part only, and, 
when tender is made of the considération, the mortgagor, or his repré- 
sentative, is entitled to hâve the same discharged from the lien of 
the mortgage. Jones et al. v. Vogel, 185 Pa. 1, 39 Atl. 546; Levers 
V. Van Buskirk, 4 Pa. 309. 

[4] That the bankruptcy court has jurisdiction in this proceeding 
to détermine the amount and character of the mortgage lien on the 
property in question is not doubted. The officer of the court, the 
trustée, is in the possession of the property, and in order to couvert 
such property into cash, for distribution amongst the creditors in 
the administration of the estate of the bankrupt, it becomes necessary 
and imoortant that the court détermine the character of the liens and 
make disposition in regard to the same. To this end the court will 
exercise its jurisdiction over the estate of the bankruPt. Whitney v. 
Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157. 

The rule is made absolute, and an order will accordingly be entered. 



SOCIÉTÉ ANONYME DU FILTRE CHAMBERLAND SYSTÈME PASTEUR 
V. CONSOLIDATED FILTEJRS CO., Inc., et al. 

(District Court, S. D. New York. January 9, 1918.) 

No. 185. 

1. Tbade-Mabks and Trade-Names ®=»95(1) — Pbelimisabt Injunctions— 

CONFLICTINQ AFFIDAVITS. 

A prelliiiinary injunction, restralntng défendants from the use of a 
partlcular word as a trade-uiark and from incorporating it in tlieir cor- 
porate title, will not be granted, where the aflidavlts as to the rlghts of 
the parties were In hopeless conflict. 
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2. I'bade-Marks and Tbade-Names ®=568 — Use— Compétition. 

Where complalnant, a corporation ot a forelgn country whieh manu- 
factured "Pasteur" fllter tubes, was not doiiig business in the United 
States, and défendants were not in compétition with It, an injunctlon re- 
straining them from tiie use of the trade-mark "Pasteur" wilî be denied, 
where the tubes they sold were genulne tubes manuf actured toy com- 
plalnant, for the rlght In such trade-mark cases Is based on the décep- 
tion of the public, as in cases of unfair compétition. 

3. Injunctions ig=a 137(1)— Peeliminaby Injunction — Right to. 

Where an injunction had been issued against defendant's principal, 
and by its terms it restrained, not only the principal, but its agents, an 
injunction against défendant to protect the same rights which complaln- 
ant asserted in the suit against the principal wlU not on that ground be 
granted, for the flrst Injunction extended to défendant. 

4. Tradb-Mabks and Tkade-Names ^=95(5) — Usa of Tbade-Names— Right 

TO Enjoin Défendant. 

Where défendant, by the long-continued use of a trade-name, estab- 
lished a réputation in business, and thls was permitted by complalnant, 
though it was entitled to restrain defendant's use of such name, com- 
plalnant cannot at a later day prohibit deifendant's use of the name, for 
that would be Inéquitable. 

In Equity. Bill by the Société Anonyme Du Filtre Chamberland 
Système Pasteur against the Consolidated Filters Company, Incorpo- 
rated, and others. On application for preliminary injunction. Ap- 
plication denied. 

Ashley, Foulds & Galland, of New York City (Justin S. Galland, of 
New York City, of counsel), for complalnant. 

Wollman & Wollman, of New York City (Achilles H. Kohn, of New 
York City, of counsel), for défendants. 

MANTON, District Judge. The complalnant seeks a preliminary 
injunction restraining the défendants, dealers in filters and accessories, 
from the use of the trade-mark "Pasteur." Complalnant is a French 
corporation not engaged in business in America, except through 
agency. It also seeks to restrain the défendants from using the busi- 
ness name of Pasteur Filter Company and Pasteur Filter Agency, 
claiming unfair compétition in the use of such names in the téléphone 
book, City Directory, and Téléphone Red Book. The Pasteur Cham- 
berland Filter Company of America is the licensee of complalnant in 
the United States. Pasteur's System of filtration, and the apparatus 
employed therein, is what gave rise to the name; it having been in- 
vented and patented by a man named Pasteur. The apparatus de- 
signed by Louis Pasteur and Charles Chamberland is designed to carry 
out a filtration System, whereby the passage of microbes and other 
suspended matter in water and fluids generally might be prevented, and 
the same rendered bacteriologically stérile. For this System and ap- 
paratus, the joint names of "Pasteur Chamberland" are used and 
form part of the corporate name of the complalnant. 

A license for the manufacture and sale of this apparatus was grant- 
ed to the Pasteur Chamberland Company of Dayton, Ohio, which ex- 
pired on December 31, 1912, after which date the apparatus continued 
to be sold under said names, first by the Pasteur Filter Sales & Repair- 
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ing Company, a New York corporation, under a sublicense from com- 
plainant, and upon the termination thereof in May, 1916, by complain- 
ant's présent licensees, the Pasteur Chamberland Filter Company of 
America. 

Prior to the organization of the défendant Consolidated Filters Com- 
pany, Incorpofated, in February, 1916, the défendants Oppenheim and 
Lordly, in partnership, under claim of contract and authority, were 
engaged in selling filters and accessories manuf actured by the plain- 
tiff, and claimed authority to use thèse names by licenses and agree- 
ment. This, they claim, to hâve assigned to the ConsoHdated Filters 
Company, Incorporated. Lordly, in July, 1915, entered into a con- 
tract with the New York company, which was a sublicensee of com- 
plàinant, whereby he was perttiitted to sell and deal in Pasteur filters 
and tubes, in parts of the state of New York, with authority to ad- 
vertise in the City Directory and téléphone book. 

It is contended by complainant that whatever right was acquired 
under this contract, which was assigned to the Consolidated Filters 
Company, Incorporated, it bas terminated by time expiration, and that 
the continuation of the use of the names is an infringement. The 
défendant also makes use of the term "agent" or "représentative" of 
the complainant on its letter heads and advertising matter, and also 
"sole New York représentative of the Pasteur Chamberland Filter 
Company of Dayton, Ohio." It appears that an action was instituted 
in the United States District Court of Ohio against the Dayton com- 
pany for infringement of its trade-mark. This action is still pending 
and undetermined, but a preliminary injunction has been granted, 
which permits the use of the name, providing the Dayton company 
ceases the manufacture of the apparatus. 

[1,2] The aifidavits submitted on each side are irreconcilable and 
wholly in conflict. The défendants presented a claim of right to use 
this name by consent of the complainant, and also make claim of cer- 
tain contract rights secured by former negotiations resulting in con- 
tracts. On a motion for preliminary injunction, I do not think the 
court should décide this question of fact thus presented on affidavits, 
but should def er it until the trial is had. The défendants présent affi- 
davits which forcibly demonstrate that the filters sold by them con- 
tained genuine tubes manufactured by the complainant, and ail com- 
plainant's tubes, treated by the défendants, bave been treated in ac- 
cordance with the recommendations of the complainant, and no treated 
tubes hâve been sold as new, and claim that, the plaintiff not manu- 
facturing in this country, the défendants cannot, therefore, be in com- 
pétition with it. Thus it is claimed that the public has not been de- 
ceived, since the défendants sell only genuine Pasteur filters. Whether 
or not this claim is well founded dépends again upon the détermina- 
tion of a question of fact presented in affidavits, which are hopelessly 
in conflict. If the défendants sold the genuine article, and were not 
in compétition with the plaintiflf, an injunction should not be granted 
(F. Gretsch Mfg. Co. v. Schoening, 238 Fed. 780, 151 C. C. A. 630), 
for the essence of the wrong consists in the sale of goods of one man- 
ufacturer or vendor for those of another, and this appUes in trade- 
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mark cases as in cases of unfair compétition (Hanover Star Milling 
Co. V. Metcalf, 240 U. S. 403, 36 Stip. Ct. 357, 60 L. Ed. 713). 

The défendants further contend that the complainant has consented 
to and approved the use of the name Pasteur Filter Company by de- 
fendants. The truth about this shovild not be determined on the affi- 
davits presented, but should be left to the trial court. There is not 
sufficient presented by the complainant to warrant the granting of a 
preliminary injunction. 

[3, 4] The effect of the décision of Judge HoUister in the Dayton 
Company Case does not aid the complainant hère ; for, if the com- 
plainant is correct in saying that the défendants hère are the agents of 
the Dayton Company, and can establish that position, it has the bene- 
fit of the injunction in the Ohio court, which restrains the Dayton Com- 
pany and its agents, and, if wrong has been committed against the 
complainant by the acts or conduct of the défendants, they are sub- 
ject to the prohibitions and injunctive restraints placed upon the agents 
of the Dayton company. It does not, however, oflfer reason why a pre- 
liminary injunction should be granted hère. In this action, then, too, 
it is claimed by the défendants that the complainant, by granting li- 
censes or by contract obligations, has permitted the use of the name 
Pasteur Chamberland Filter Company in corporate names and other- 
wise, so as to constitute such conduct as to acquiesce in the use of the 
word "Pasteur" and relinquish what right it may hâve in that name. 
If a réputation in business were established by the use of such trade- 
name for a long period of time, and this permitted by the complainant, 
it would be inéquitable to forbid its continued use, when it lay within 
the power of the complainant at any time to hâve arrested the use of 
the trade-name by the défendants. 

However, thèse are ail questions which I shall leave to the trial 
court, and deny the application for an injunction at this time. 



UNITED STATE5S v. SCOTT. 

(District Court, D. Rhode Island. February 28, 1918.) 

No. 302. 

1. Army and Navy <©=328 — Statutory Provisions — Validity. 

The Sélective Service Act May 18, 1917, c. 15, § 13, 40 Stat. 83, au- 
tliorizing the Secretary of War to suppress and prevent houses of iU 
famé within such distance as lie may deem needful of any milltary camp, 
etc., is within the power of Congress under Const. art. 1, § 8, cl. 18, au- 
thorlzlng Congress to make ail laws necessary and proper for carrying 
Into exécution the powers vested in the government of the Tnited States 
or any department or offlcer thereof. 

2. CONSTITUTIONAL I^W <©=»62— LEGISLATIVE POWERS— DELEGATION. 

Sélective Service Act, § 13, as to dlsorderly houses, does not delegate 
législative power to the Secretary of War, but empowers him to ascer- 
tain and déclare the zone within which the statute shall take effect. 

3. CoNsriTUTioNAL liAw iS=>48 — Presumptions and Construction in Favob 

OF Constitûtionality. 

It is only in clear cases that statutes are declared unconstlttitional, and 
a statute is supported by the presumption of constitûtionality. 
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4. indictmeîft and information ®=»111(1) — sufficiency op accusation— 

Negativins Exceptions. 

Under Sélective Service Act, § 13, providlng that any one receiving or 
pernilttlng any person to be recelved or to remain In any place for an Im- 
moral purpose withln such distance of any milltary camp, etc., as may 
be deslgnated shall be punlshed as thereln speclfled, unless otherwlse 
punishable under the Articles of War, au indlctnient need not négative the 
exception, as it forms no part of the définition of the offense, and does not 
exempt any gênerai class of persons from crimlnal liabllity, but Is an 
"excusatory défense," which défendant lias the burden of alleglng and 
establishing. 

5. Indiotment and Information <®=»61 — Mattebs to be Pleaded — Judicial 

Notice. 

An indictment under Sélective Service Act, § 13, as to dlsorderly houses, 
was not defectlve, because not givlng the correct date of the régulations 
prescrlbed thereunder, as they hâve the force of law and are matters of 
judielal notice, which the pleader was not required to state. 

Cynthia Scott was indicted for keeping a house of ill famé within 
five miles of a naval training station and fort. On demurrer to the 
indictment. Demurrer overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 
William H. Lewis, of Boston, Mass., for défendant. 

BROWN, District Judge. By demurrer to this indictment, which 
charges the keeping of a house of ill famé within five miles of the naval 
training station and of Ft. Adams, Newport, R. L, the défendant ques- 
tions the constitutionaHty of section 13 of "An act to authorize the 
Président to increase temporarily the military establishment of the 
United States," known as the "Sélective Service Act," approved May 
18, 1917, and also the constitutionality and légal validity of the orders, 
rules, and régulations made by the Président, the Secretary of the 
Navy, and the Secretary of War in pursuance thereof. 

Thèse questions were fully considered in an opinion of the United 
States District Court for the Southern District of Ohio, Eastern Divi- 
sion, in United States v. Thomas Casey et al., 247 Fed. 362, printed in 
Bulletin No. 46, Interprétation of War Statutes. 

[1,2] Constitutional power in Congress to enact this législation is 
found in article 1, section 8, clause 18; and it is pointed out that the 
act does not delegate législative power to the Secretary of War, but 
empowers him to make a régulation ascertaining and declàring the 
zone within which the statute, which expresses the will of Congress, 
shall take effect. 

[3] The suppression in time of war, in districts immediately adja- 
cent to military stations, of sources of contagion likely to affect and 
impair the efficiency of the officers and enlisted men of the army and 
navy, violâtes no constitutional rights of the défendant, and seems 
properly within the constitutional power bf Congress. The demurrer, 
so far as it asserts grounds of Unconstitutionality seems without merit. 
It is only in clear cases that statutes are declared unconstitutional ; and 
this statute. is supported, not only by the presumption of constitution- 
ality, but by good authority and sound reasons. 
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[4] It is further urged that the indictment is defective, in that it 
contains no allégation that the offense set eut is not punishable under 
the Articles of War. Section 13 contains the clause "unless otherwise 
punishable under the Articles of War." Counsel for the défendant 
points out no Article of War under which, for the acts charged, the 
défendant, a woman, might be punishable as a légal possibility; but, 
even if there be any Article of War comprehensive enough to include 
this défendant, it would seem unnecessary that the indictment should 
négative this clause. It f orms no part of the définition of the offense ; 
neither does it exempt any gênerai classes of persons from criminal 
liability for the acts charged. It sets forth grounds of défense pecul- 
iarly within the knowledge and ability to prove of a défendant, if 
existing, and its purpose is to avoid a conflict with the jurisdiction of 
courts-martial rather than to afford immunity to an offender. 

In United States v. Cook, 17 Wall. 168, 173 (21 L. Ed. 538) it was 
said: 

" * * * If the language of the section definliig the offense is so entirely 
separable from the! exception that the ingrédients eonstltuting the offense 
may be accurately and clearly deflned without any référence to the exception, 
the pleader may safely omit any such référence, as the matter contained in 
the exception is matter of défense and must be shown by the accused." 

The character of this exemption shows that it is impractical to cast 
upon the government the burden of negativing it. lî the défendant 
is in fact amenable to and punishable under some Article of War, and 
thus has what is termed an "excusatory défense" against trial upon 
the indictment, the burden of alleging and establishing it is upon the 
défendant, and the indictment need not anticipate nor négative it. 1 
Wharton's Cr. L. 380; United States v. Carney (D. C.) 228 Fed. 163, 
169. See, also, State v. Heffernan, 28 R. I. 477, 68 Atl. 364 ; State v. 
Flanagan, 25 R. I. 369, 55 Atl. 876; State v. Gallagher, 20 R. I. 266, 
38 Atl. 655. 

[5] It is further objected to the second and fourth counts that they 
refer to régulations of July 24, 1917, when in fact the régulations are 
of the date of July 25, 1917. As the régulations, when promulgated, 
hâve the force of law, and in conjunction with the statute are matters 
of judicial notice, which the pleader is not required to state, there is 
no merit in this ground of demurrer. 

Demurrer overruled. 
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In re BOAEDWAT. 

(District Court, N. D. New York. March 17, 1918.) 

Bankruptcy ®=j,^91(3), 435 — Disoiiaboe — Waiver. 

Where a baiikrupt, thouKh duly served In an action on a claim barred 
bj' tis discharge, defaulted, and did not Interpose as a défense the dis- 
charge, the court ot banljruptcy cannot enjoin enforceinent of the judg- 
ment o£ the New Yorli state court, for, unless pleaded, the défense of 
discharge Is waived ; hence the bankrupt, if entitled to any relief, must 
resort to the method prescribed by Code Oiv. Proc. N. Y. § 1268, now 
Debtor and Creditor Law (Consol. Laws, c. 12), § 150. 

In Bankruptcy. In the matter of the bankruptcy of George Board- 
vvay. On motion to vacate an ex parte order restraining the collec- 
tion and enforcement of a judgment against the bankrupt recovered 
by default, after his discharge, on a claim which existed prior to his 
bankruptcy and which had been discharged by the gênerai order. 
Motion granted. 

Motion to vacate an ex parte order restraining the collection and 
enforcement of a judgment against the said George Boardway, recover- 
ed by default after his discharge in bankruptcy on a claim against him 
which existed prior to his bankruptcy and was provable and discharge- 
able in bankruptcy, and which claim was discharged by the gênerai or- 
der, etc., discharging him from ail his provable debts, notice of ail pro- 
ceedings having been given to the claimant, and the claim having been 
duly scheduled. 

Thos. R. Tillott, Jr., of Schenectady, N. Y., for judgment debtor. 
Del B. Salmon, of Schenectady, N. Y., for judgment creditor and 
bankrupt. 

RAY, District Judge. The judgment debtor, George Boardway, was 
duly adjudicated a bankrupt in this court and duly filed his schedules, 
which included the claim of the judgment creditor, David H. O'Brien, 
whose address was properly and correctly given, and who was duly 
notified of ail proceedings in the bankruptcy matter. O'Brien's claim 
was one provable in bankruptcy. In due time Boardway filed his ap- 
plication for a discharge, and the usual proceedings were had and 
notice duly given to ail creditors, including O'Brien. There being no 
appearances or objection, Boardway was discharged, and the usual 
order made and entered, and a discharge issued. 

Thereafter O'Brien sued Boardway on such claim, one provable in 
bankruptcy, in the City Court of the city of Schenectady, N. Y., and 
process was duly served. Boardway did not appear, and O'Brien took 
judgment on such claim by default, and issued exécution, and has 
garnisheed Boardway's wages. The said judgment has not been 
opened or vacated. Application was made, ex parte, to this court for 
an order enjoining further proceedings on the judgment andon the 
garnishee proceedings, and ail the facts not appearing, and this court 
assuming the bankruptcy proceedings to be pending, and that the judg- 

. ^ — % — * 
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ment was obtained prior to adjudication, granted the stay. The judg- 
ment créditer, O'Brien, moves to vacate such injunction order. 

The motion to vacate must be granted. The bankruptey proceeding 
was commenced in June, 1916, and the discharge was granted Novem- 
ber 6, 1917. The estate was closed, and the bankruptey proceedings 
ended, prior to suit brought on such claim and prior to the obtaining 
of such judgment. The jurisdiction of this court ended with the clos- 
ing of the estate. Whether or not said O'Brien, when he brought 
suit, had a claim on which he could sue and obtain judgment in the 
City Court, is not for this court to décide. He sued and obtained a 
judgment after the bankruptey proceedings were closed, which is in 
full force, and no bankruptey proceedings are now pending. Board- 
way, when sued, might hâve appeared in the City Court and there 
pleaded his discharge in bankruptey and defeated the suit, assuming 
the facts to hâve been as stated ; but this he did not do. This court 
has no power to interfère with the enforcement of that judgment. If, 
after bankruptey proceedings are ended,. a créditer sues the bankrupt 
on a claim which has been discharged, he may appear and plead and 
prove his discharge, and it will be a complète défense. If he does 
not appear, but allows judgment by default, the court in bankruptey 
is powerless to grant any relief. The remedy of Boardway, if any, is 
under section 1268 of the New York Code of Civil Procédure. That 
section provides: 

"At any tlme after one year has elapsed, slnce a bankrupt was discharged 
from his debts, pursuant to the acts of Congress relating to bankruptey, he 
may apply, upon proof of his discharge, * * • for an order, directing 
the judgment to be canceled and discharged of record. If it appears upon 
the hearing that he has been discharged from the payment of that Judgment or 
the deM upon tvhich such judgment icas recovered, an order must be made 
directing said judgment be canceled and discharged of record." 

In Walker v. Muir, 194 N. Y. 420, 87 N. E. 680, the Court of Ap- 
peals of New York has decided that this section of the Code applies 
to a case where the judgment is upon a debt which has been dis- 
charged in bankruptey. In that case the suit was commenced before 
the bankruptey proceedings were instituted, but judgment was not 
entered until after discharge. It may be the state courts will hold 
that section 1268 of the Code of Civil Procédure has no application 
to a case where suit on the claim discharged in bankruptey is com- 
menced after the discharge was gi-anted and default is taken; de- 
fendant not appearing or pleading his discharge. But that is for the 
State court, and not this court, to décide. 

In West Phil. Bank v. Gerry, 106 N. Y. 467, 472, 13 N. E. 453,, 
it was decided that a judgment is but a new form of the old debt. 
See, also, remarks of the court in Walker v. Muir, 127 App. Div. 
164, 111 N. Y. Supp. 465. In any event this court has no jurisdiction 
to grant the order after the bankruptey proceedings were terminated. 
It would seem that, to make the discharge in bankruptey available, it 
must be pleaded, and that the right may be waived. Schreiber v. 
Garden, 152 App. Div. 817, 137 N. Y. Supp. 747; Herschman v. Jus- 
tices, etc., 220 Mass. 137, 107 N. E. 543 ; In re Nuttall (D. C.) 201 
Fed. 557 ; and 7 C. J. 414, and cases cited. 

Motion granted. 
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TEDE REBBCCA R, DOUGLASS. 
(Mstrlet Court, S. T>. tieyv JotK February 1, 1918.) 

1. CusTOMS AND Usages <S=s17 — ^Agbeements— Vabiation. 

A cùstom or usage as to thé payment of port charges by a chartered 
vessel cannpt be permltted to vary a plain and unambiguous agreement 
maklng no such provision. 

2. SiiiïTiNG ®=337 — Chaetek Parties— MeRger. 

•Whlle the negotiations between tbe parties amounted to an oral char- 
ter party, yet where libelant, when he reduced it to wrltlng, as was con- 
templated should be done, introduced an unauthorized provision, constltut- 
Ing a materlal variation, tlië original agreement became Invalld, and li- 
belant could not hold respondents to the oral charter party. 

In Admiralty. Libel by Edward Lutz against Edwin Allen Doug- 
lass, part owner of the schooner Rébecca R. Douglass, and others. Li- 
bel dismissed, 

MacFarland, Taylor & Costello, of New York City (Willard U. Tay- 
lor and Alfred H. Strickland, both of New York City, of counsel), for 
libelant. 

Burlingham, Montgomery & Beecher, of New York City (Roscoe 
H. Hupper, of New York City, and Frederick Pennell, of Brooklyn, 
N. Y., of counsel), for respondents. 

HAZEL, District Judge. The libelant herein seeks to recover dam- 
ages for breach of an oral charter party. The respondent; however, 
contends that there never was a meeting of the minds of the parties, 
and that the negotiations at Mobile, Ala., in the early part of De- 
cember, 1915, did not eventuate in a charter party, but merely in an 
incompleted agreement that the schooner Rebecca R. Douglass should 
thereafter be chartered in writing for three trips from gulf ports to 
Cuba or San Domingo, at option. 

The évidence shows that the pfirties met and discussed the condi- 
tions of a charter party, specifyipg the trips, the parties, rate of load- 
ing and, discharge, and agreed th^t its terms should be reduced to writ- 
ing on; à,, specified form, with which.the respondent was familiar, and 
then sent to him for his signaturç. ■ I am convinced that, when the 
parties separated, ail the provisions of the charter party had been 
agreed upon, but that, when the writing was received by respondent, 
who meanwhile had saîled for St. Andrews, Fia., to complète a pre- 
vious charter, it contained in typewriting a provision that, if vessel 
discharged at Cuba, the charges weretobe account of vessel as cus- 
tomary, while in the printed form there was a provision that the ves- 
sel was.to be free of ail f oreign poi:t charges, including pilotage, coun- 
sel fées, custom fées, tonnage,,. tow^ge, etc. The respondent at once 
objected to gaying port charges, cjaitning that he had not agreed to do 
so, and declined to sign the charter party. 

. [1, 2] tibelant's contention, is that the verbal charter party was 
binding, regardless of any arrangement to reduce the same to writing, 
and that the inclusion without respondent's consent of the provision 

^s^For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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for the payment of port charges by the vessel at Cuba does not in- 
validate the agreement, as such payment was customary. Respond- 
ent's refusai to sign the vvritten document may hâve arisen, as asserted, 
from the sudden increase in freight rates, of which he had been in- 
formed in the intérim between the negotiations and the présentation 
of the written charter party; but such argument becomes immaterial, 
in view of the evidential fact that there existed an intention to defer 
completion of the charter party until it was reduced to writing on a 
specified form. I think it is clear enough that respondent intended 
the charter party to include only such ordinary provisions as appeared 
in the specified form — a printed form with which he was familiar — 
and accordingly that the inclusion of an agreement for the vessel to 
pay port charges was a material variation of the previous understand- 
ing. Even though such custom or usage existed, it cannot be permitted 
to vary a plain and unambiguous agreement. Great Lakes Coal & 
Dock Co. v. Seither Transit Co., 220 Fed. 28, 136 C. C. A. 110. 

In the case of La Compania Bilbaina v. Spanish American Light & 
Power Co., 146 U. S. 483, 13 Sup. Ct. 143, 36 L. Ed. 1054, a clause 
was inserted in the charter party upon which the minds of the parties 
had not met, and it was contended, as hère, that respondent's dissent 
to its inclusion did not invalidate the binding efïect of the original 
agreement; but the Suprême Court did not accept that view, and 
decided that, if there was any part of the charter party in regard to 
which the minds of the parties did not meet, the whole instrument be- 
came a nullity as to its provisions. In Starr & Co. v. Galgate Ship 
Co., 68 Fed. 234, 15 C. C. A. 366, a somewhat similar situation arose. 
The parties understood that the charter party was to contain a provi- 
sion for "charterer's" surveyor ; but this was afterwards altered, with- 
■out the consent of the charterer, to read "compétent" surveyor. See, 
also, Pew v. Laughlin (D. C.) 3 Fed. 39. Furthermore, there are adju- 
dications holding that, where a written contract is contemplated, no 
contract cornes into existence until the writing is signed. See Steam- 
ship Co. V. Swift, 86 Me. 248, 29 Atl. 1063, 41 Am. St. Rep. 545. 

It appears to me satisfactorily shown in this case that the negotia- 
tions between the parties amounted to an oral charter party, but that, 
when it was reduced to writing, it contained a material variation; 
therefore the original agreement became and was invalid. 

The libel is dismissed, with costs. 
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CARDINAL FILM CORP. v. BECK et aL 
(District Court, S. D. New York. Mareh 1, 1918.) 

Copyrights <ês=>31 — Infkingement— ' 'Publication . ' ' 

Copyright Law March 4, 1909, c. 320, § 62, 35 Stat. 1087 (Comp. St. 
1916, § 9583), declaring tliat ttie date of publication in tlie case of a work 
of -wliieh copies are produced for sale or distribution shall be held to be 
the earliest date when copies of the first authorized édition were plaeed 
on sale, was intended merely to flx the date from which the copyright 
term should t)egin to run, and not a gênerai définition of what constitutes 
publication ; hence a copyright of a motion picture play Is not invalld, be- 
cause there was no pùl)]lcatlon before deposit of copies of the play in the 
ofiîce of the llbrarlan of Congress. That deposit constituted sufficlent pub- 
lication to sustaln the copyright. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Publication.] 

In Equity. Bill by the Cardinal Film Corporation against Fred 
Beck and others. Decree for complainant. 

Nathan Burkan, ôf New York City, for complainant. 
Louis Ogust, of New York City, for défendants. 

AUGUSTUS N. HAND, District Judge. If the complainant has 
a valid copyright of the motion picture play, "Joan the Woman," it has 
been infringed by the défendants. The défendants, however, argue 
that the copyright was invalid because there was no publication before 
the deposit of copies of the motion picture photoplay in the office of 
the librarian of Congress. This défense has been considered before 
by Judge Learned Hand in the case of Stern v. Jérôme H. Remick 
(C. C.) 175 Fed. 282, where the coUrt said that no publication was 
necessary other than the deposit in the Library of Congress. The 
same view of the law was taken by several of the judges in the case of 
Jewelers' Mercantile Agency v. Jewelers' Pub. Co., 155 N. Y. 241, 49 
N. E. 872, 41 L. R. A. 846, 63 Am. St. Rep. 666, and by the New 
York Appellate Division for the Second Department in the case of 
Wright V. Eisle, 86 App. Div. 356, 83 N. Y. Supp. 887. See, also, the 
opinion of Judge Putnam in the case of Ladd v. Oxnard (C. C.) 75 Fed. 
at page 730: 

Section 62 of the Copyright Law, which provides that the date of 
publication in the case of a work, of which copies are reproduced for 
sale or distribution, shall be held to be the earliest date when copies 
of the first authorized édition were plaeed on sale, sold or publicly 
distributed by the proprietor of the copyright, or under his authority, 
was an enactment to fix the date from which the copyright term should 
begin to run, and not a gênerai définition of what constituted pub- 
lication. 

The usual decree should be granted for the complainant, upon the 
settlement of which I will hear counsel as to the amount to be awarded 
for infringement and counsel fées. 

^=aFor other caees see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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NORRIS et al. t. MONTBZUMA VALLEY IRR. DIST. et al. 

(Circuit Court of Appeals, Eighth Circuit. February 13, 1918.) 

No. 4901. 

1. Waters and Watér Courses ®=:j231 — Irrigation District — Bonds — Ob- 
ligation TO Levt Tax. 

Statutory power glven an irrigation district to Issue Its bonds, when 
exercised, iruposed an obligation on tlie district to levy a sutticlent tax 
to pay suoli bonds as they becouie due, unless the Constitution or statutes 
of the State forbade. 

8. Waters and Water Courses <g=5231 — Irrigation District — Appoktion- 

IIENT OP CoST of IStPROVEMENTS. 

The cost of the Improveraents in a local assessment Irrigation district 
must be apportioned in some just mode according to the benefits recelved 
by the several portions of the district. 
8. Municipal Corporations <©=o9B4 — Obligation to Pat Debt — Assessment 
AND Rate of Levy — Collection of Taxes. 

A statutory obligation of a nuinicipal or quasi municipal corporation 
to pay Its debt, or to flx a rate of levy necessary to provide the amount 
of money requlred to pay its debt, Is not satlsfied by an assessment and 
rate of levy sufflcient to pay the debt if the taxes are collected, but re- 
quires that there be a sutlielent assessment and levy and collection of 
the taxes ns levied actually to pay the debt. 

4. Taxation ©=542(1) — Unifokmity — Additional Levy on Propebty in Im- 

provement District. 

Provisions in state Constitution and statutes that asscssraents or levles 
for taxation shall be unlform upon the same clnss of subjects, or by 
value, are uot violated when, after lapse of a rcasoiiaMe tirae, and after 
reasonable efforts hâve been made to coUect the fiist levy. as for the cost 
of an Irrigation improvement, an additional levy Is niade on ail tlie 
property in the district, hecause of the failure of some of tbe taxpayers to 
pay their portions of the first levy. 

5. Mandamus <©=116 — To Compel Levy of Assessment — Patment of Judo 

ment on Bond.s. 

Where the debt of an irrigation district to Its bondholders had not 
been pald, wlicn they sued for mandamus to compel a levy of assessment 
against lands of the district to pay a Judgment on interest coupons, 
about 18 months after the coupons becanie due, and the lands dolinquent 
under a prior assessment had been olïered for sale for taxes, but had only 
been struck off to the couuty for lack of other buyers, and only a small 
number of such sales had been redeemed, the nuiuber of taxpayers wlio 
refused to pay increasing year by year, so that no furtber collection of 
any substautial sums from prlor levles was to be expected, the bond- 
holders were entitled.to mandamus to compel levy of assessment against 
the lands of the district to pay the judgment on the interest coupons. 
6., Watees and Water Courses ®=230(6) — Irrigation District — Bonds — 
Interest Coupons — ^Apporïionment dp Fund. 

Under Colorado Irrigation statutes, the coiinty treasurer was not re- 
qulred to pay coupons from bonds of an Irrigation district In the order 
of présentation, but the fund available, iusufliclent to pay ail coupons, 
was to be allotted to ail holders of coupons who preseuted them within a 
reasonable time after they were due. 

Amidon, District Judge, dlssenting. 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Pétition for mandamus by Mark Norris and others against the Mon- 
tezuma Valley Irrigation District and others. To review a judgment 

©sjFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
248 F. — 24i «Rehearlng denled May 30, 1918. 
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(240 Fed. 825) granting the prayer for relief in part and denying it 
in part, plaintiffs bring error. Reversed, and cause remanded for fur- 
ther proceedings in accordance with the opinion. 

Fred R. Wright, of Denver, Colo. (Charles D. Hayt and Clyde C. 
Dawson, both of Denver, Colo., and Mark Norris, of Grand Rapids, 
Mich., on the brief), for plaintiffs in error. 

B. W. Ritter, of Durango, Colo. (Edgar Buchanan, of Durango, 
Colo., and W. F. Mowry, of Cortez, Colo., on the brief), for défend- 
ants in error. 

Pershing, Titsworth & Fry, of Denver, Colo., amici curiae. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. The plaintiffs below sought a writ of 
mandamus to compel the county treasurer to apply a certain fund 
in his hands on the payment of a judgment held by them and to compel 
a levy of a tax to pay the unpaid balance of the judgment. The trial 
court granted a writ requiring the county treasurer to pay over a por- 
tion of the fund in his hands to apply on the judgment and denied the 
prayer for other relief, and the plaintiffs hâve prosecuted this writ of 
error. 

The Montezuma Valley irrigation district was organized under the 
statutes of Colorado, and in 1907 and 1910 it issued two séries of its 
coupon bonds to the amount of $805,000 to raise the f unds for the con- 
struction of an irrigation System. For some years it paid thèse inter- 
est coupons as they fell due from a fund derived from taxes levied 
against each acre in the district which was benefited by reason of ir- 
rigation. Some of the owners of the lands did not pay the taxes levied 
against their lands, and nearly $50,000 of such taxes were in arrears 
in 1914. To meet the interest coupons falling due on December 1, 
1914, the board of county commissioners made a levy in December, 
1913, of an amount against the lands of the district which would 
hâve been sufiicient to hâve paid the coupons, if ail the taxes had been 
collecièd ; but a large number of the taxpayers again defaulted in pay- 
ment. The Colorado statutes required that the lands on which the 
taxes were delinquent should be offered for sale for the taxes, but, 
in case no purchaser was wilHng to pay the amount of the taxes due 
upon the lands, the certificates were to be struck off to the county. The 
county was not obliged to pay any money for the certificates thus 
acquired, nor did it thereby obtain title to the lands; but it held the 
tax sale certificates for subséquent rédemption or purchase by those 
who should be interested. A pUrchaser of the certificates was re- 
quired to pay ail of the taxes levied against the land, and if he there- 
after paid ail taxes subsequently levied thereon he might obtain a 
tax deed after the lapse of three years; but this deed might be set 
aside withih five years if the proceedings had not been régularly con- 
ducted. A later statute, in force since 1915 (Laws 1915, p. 315), pro- 
vides that the lands are to be sold to the irrigation district, if no one 
offers to purchase them, and the district, or its assignée, is entitled to a 
tax deed in the same manner as a private purchaser at the tax sale 
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would hâve been entitled, upon payment to the couhty tfeasurÈl- of such 
a sum as the cbunty board of commissioners might détermine. 

The plaintiffs were the owners of some of the bonds of both séries 
issued by the district, and soon after they were due presented for pay- 
ment some of the coupons that were due on December 1, 1914, but 
payment was refused. They then brought suit upon the coupons, and 
obtained judgment in January, 1916. , In May, 1916, they brought 
this action in mandamus, seeking to compel the board of county com- 
missioners to levy an additional tax against the lands of the district 
sufficient to pay the judgment. The défendants' answer alleged that 
a levy of a sufficient tax had been made to pay the district's debts, and 
that a further levy could not be required, even if portions of the for- 
mer levy were unpaid, because such a levy would impose an unequal 
burden on the lands, and in eflfect require the whole debt to be dis- 
charged by that portion of the taxpayers who had paid their shares of 
the Drior levy. This contention was upheld by the trial court. 

The statutes of Colorado (sections 3440-3494, chapter 72, Rev. 
Stat. 1908) provide for the organization and opération of irrigation 
districts, and thèse districts hâve power to own property, to sue and be 
sued, to acquire and conduct ah irrigation System and to issue and 
sell its bonds for that purpose. Among the provisions of thèse stat- 
utes are the foUowing: 

"3456. Bonds — Payment — Lien. — Said bonds, and the interest thereon, shall 
be paid by revenue derived from an annual assessment upon the real property 
of the district, and the real property of the district shall be and remain 
liable to be assessed for such payments as herein provided. 

"34.57. Board of Directors — Lev^i. — It shall be the duty of the board of 
dlrectors, on or before September flrst of each year, to détermine the amount 
of moiiey required to meet the maintenance, operating and cnrrent expenses 
for the ensuing year, and to certify to the county commissioners of the coun- 
ty in whieh the office of said district Is located, said amount, together with 
such additional amount as may be necessary to meet any deficlency in the 
payment of said expenses theretofore incurred. 

"3458. Assessor — Assessment. — It shall be the duty of the county assessor 
of any county embracing the whole or a part of any irrigation district, to 
assess and enter upon his records as assessor in its appropriate column, the 
assessment of ail real estate, exclusive of improvements, situate, lying and 
being within any irrigation district in whole or in part of such county. Im- 
mediately after said asse.ssment shall bave been extended as provided by law, 
the assessor shall make returns of the total amount of such assessment to 
the county commissioners of the county in which the office of said district is 
located. Ail lands within the district for tlie purpose of taxation under this 
act shall be valued by the assessor at the same rate per acre: Provided, that in 
no case shall any land be tàxed for irrigation purposes under this act, which 
from any natural cause cannot be irrigated, or is incapable of cultivation. 

"3459. County Ga»vmissioiiers. — It shall be the duty of the county com- 
missitmers of the county in which is located the office of any irrigation district, 
immediately upon receipt of the returns of the total assessment of said dis- 
trict, and upon the receipt of the certiflcaté of the board of directors certifying 
the total amount of money required to be raised as herein provided, to fix the 
rate of levy necessary to provide said amount of money, and to flx the rate 
necessary to provide the amount of money required to pay the interest and 
principal of the bonds of said district as the same shall become due ; also, to 
flx the rate necessary to provide the amount of money required for any other 
puriîoses as in this act provided, and which are to be raised by the levy of 
assessments upon the real property of said district; and to certify said re- 
spective rates to the county commissioners of each county embracing any por- 
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tlon of sala district. The rate of levy necessary to raise the requlred amount 
of money on the assessed valuation of the property of sald district shall be In- 
creased flfteen per cent, to cover delinquencies. For the purposes of sald 
district It shall be the diity of the co\inty commissloners of eaoh county in 
whlch any Irrigation district Is located in Whole or In part, at the tlme of 
making levy for county pnrposes, to make a levy, at the rates above specifled, 
upon ail real estate in sald district vs'ithin their respective countles. Ail 
taxes levied under this act are spécial taxes. 

"3460. * • * The bond fund aceount shall conslst of ail moneys received 
on aceount of Interest and principal of bonds issued by sald district, sald ac- 
coiints for Interest and principal shall be kept separate. The gênerai fund 
shall conslst of ail other moneys or gênerai fund warrants received by the col- 
lection of taxes or otherwise. The district treasurer aforesaid shall pay out 
of sald bond fund, when due, the Interest and principal of the bonds of sald 
district, at the time and place specifled in sald bonds, and shall pay out of 
sald gênerai fund only upon the order of the district, slgned by the président 
and counterslgned by the secretary of sald district as herein provlded. • * • 

"3461. Assessment — Collection.— The revenue laws of this state for the 
assessment, levylng and collection of taxes on real estate for county purposes, 
except as herein niodified, shall be applicable for the purposes of this act, in- 
cluding the enforeement of penaltles and forfelture for delinquent taxes." 

[1 ] The power given to the irrigation district to issue its bonds, when 
exercised, imposed an obhgation upon the district to levy a sufficient 
tax to pay such bonds as they became due, unless the constitution or 
statutes of the state forbade. City of Galena v. Amy, 5 Wall. 705, 18 
L. Ed. 560; Loan Association v. Topeka, 20 Wall. 655, 22 L. Ed. 
455; United States v. County of Clark, 96 U. S. 211, 24 L. Ed. 628; 
United States v. New Orléans, 98 U. S. 381, 25 E. Ed. 225 ; United 
States V. County of Maçon, 99 U. S. 582, 25 E- Ed. 331 ; Rails Coun- 
ty Court V. United States, 105 U. S. 733, 26 L. Ed. 1220 ; Scotland 
County Court v. Hill, 140 U. S. 41, 11 Sup. Ct. 697, 35 E. Ed. 351; 
Loeb V. Columbia Township Trustées, 179 U. S. 472, 21 Sup. Ct. 174, 
45 E. Ed. 280; United States v. Saunders, 124 Fed. 124, 59 C. C. A. 
394. See, also. Bâtes County, Mo., v. Wills, 239 Fed. 785, 152 C. C. 

A. 571, same case on rehearing, 245 Fed. 556, C. C. A. ; Coy 

V. City Council, 17 lowa, 1, 85 Am. Dec. 539. 

[2] The trial court was of the opinion that the Colorado statutes 
relating to irrigation districts impliedly prevented an additional levy 
as demanded by plaintiffs because the statute provided for taxation 
by spécial assessments to pay thèse bonds, that each acre was subject 
to only the same burden as every other acre for this purpose, and 
that a requirement of a new levy as prayed would impose an unequal 
burden on the lands on which the prior levy had been paid, as com- 
pared to those lands on which the levies remained unpaid. Undoubt- 
edly the cost of the improvements in a local assessment district must 
be apportioned in some just mode according to the benefits received 
by the several portions df the district. Gast Realty Co. v. Schneider 
Granité Co., 240, U. S., 55, 36 Sup..Ct. 254, 60 L. Ed. 523; Hagar v. 
Réclamation District No. 108, 111 U. S. 701, 4 Sup. Ct. 663, 28 E. 
Ed. 569; 111. Cent. R. R. Co. v. Decatur, 147 U. S. 190, 13 Sup. Ct. 
293, 37 E. Ed. 132. 

[3] The scheme disclosed by thçse statutes relating to irrigation 
districts looks to uniformity of assessment per acre for the payment 
of the district's indebtedness, but they also provide that the "bonds, 
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and the interest thereon, shall be paid by revenue derived from an 
annual assessment upon the real property of the district, and the real 
property of the district shall be and remain liable to be assessed for 
such payments as herein provided" ; also, the county board are "to 
fix the rate necessary to provide the amount of money required to 
pay the interest and principal of the bonds of said district as the same 
shall become due." Sections 3456, 3459. In order to give to thèse 
statutes the construction contended for by défendants in error, it is 
necessary to read into them a provision that there shall be paid on 
the bonds only so much as the annual levy shall produce in money col- 
lected, whereas the statute is peremptory that the bonds and interest 
shall be paid, and the remaining provisions only indicate the source 
and mode of obtaining the fund. In order to give fuU force and eiïect 
to every portion of the statute there must not only be an assessment 
and levy, but the debt must be paid. A statutory obligation of a 
municipal corporation or quasi municipal corporation to pay its debt, 
or to fix a rate of levy necessary to provide the amount of money re- 
quired to pay its debt is not satisfied i)y an assessment and rate of levy 
sufficient to pay the debt if the taxes are collected, but requires that 
there be a sufficient assessment and levy and collection of the taxes 
as levied to actually pay the debt. East St. Louis v. Amy, 120 U. S. 
600, 7 Sup. Ct. 739, 30 L. Ed. 798; Rialto Irr. Dist. v. Stowell, 246 
Fed. 294; Boynton v. The District Township of Newton, 34 lowa, 510. 

There is neither express nor impHed prohibition of the making of 
a levy large enough to accomplish this purpose. The provision grant- 
ing power to the county board to estimate and fix the amount of the 
levy in no way undertakes to limit the amount of the levy they may 
make. Bâtes County v. Wills, supra ; City of Galena v. Amy, supra. 

[4] The défendants in error press the claim that a reassessment vio- 
lâtes the statutory scheme of uniformity of taxation on each acre of 
thèse lands. The objection is not made by any taxpayer claiming to 
hâve paid his full share of the prier levy, but is made by the de- 
fendants in error, the irrigation district, the board of county commis- 
sioners and the county treasurer. Considering the défense as one 
that may be made by the défendants in the action below, it will be 
observed that the statutes do not provide that a uniform amount shall 
be collected per acre, but that the lands shall be valued by the assessor 
at the same rate per acre. The Législature is presumed to hâve 
knowledge of the fact, that under any system of taxation by assess- 
ment hitherto devised, a portion of the taxpayers neglect to pay the 
taxes levied against their property for a long period after they be- 
come due. In partial récognition of this fact thèse statutes pro- 
vide that the county board shall increase the rate of levy on an irri- 
gation district fifteen per cent, to cover delinquencies. If the objec- 
tion that is made to a reassessment be carried to its logical conclu- 
sion, the regular annual assessment would be excessive in part, be- 
cause of the practical certainty that some taxpayers would not pay 
their taxes before the obligations of the district became due. Such a 
stout requirement of equality of collection would make a System of 
taxation that would be unworkable in practice. The ordinary ma- 
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chinery for tfae collection of taxes is not so perfect that it induces 
payment at the same time from ail alike and usually large portions 
of taxes upon real property, and larger portions of poli and Per- 
sonal property taxes are never collected. It is supposed that the 
interest and penalties exacted from those who delay prompt pay- 
ment and the summary means of enforcement of collection will 
somewhat equalize the burden that falls on those who pay promptly, 
but any final unpaid balance is a loss that falls uniformly upon the 
entire body of taxpayers, It is a common provision in the state con- 
stitutions and statutes that assessments or levies for taxation shall be 
uniform upon the same class of subjects, or by value. Such pro- 
visions are not violated, when, after the lapse of a reasonable time, 
and after reasonable efforts hâve been made to collect the first levy, 
an additional levy is made upon ail the property in the district because 
of the failure of some of the taxpayers to pay their portions of the 
first levy. State v. Common Council, 15 Wis. 30; Sheridan v. Flem- 
ing, 93 Mo. 321, 5 S. W, 813; State v. Holt County Court, 135 Mo. 
533, 37 S. W. 521 ; Wayne County Sav. Bank v. Superviser of Town- 
ship of RosGommoti, 97 Mich. 630, 56 N,. W. 944; Huey v. Police 
Jury, 33 La. Anh. 1091. See Bâtes County v. Wills, supra; Francis 
v. A. T. &,S. F. Railroad Co., 19 Kan. 303. In the case of State v. 
Common Council it was said : 

"Nor Is It of any Importanoe, in a légal point of vlew, that many of the 
citizens hâve contrlbuted their fnll proportions of the money which should 
hâve been applled in payment of thèse tlebts, whilst others hâve refused, it 
inatters not whether rightfully or wrongfully. It seems oppressive, and is, in 
some respects, no doubt, a great hardship, that those who are diligent and 
prompt In the discharge of their obligations to the public should be compelled 
to sutfer on account of the delinqueneles of others, occasioned sometimes by 
the mlstakes of the offlcers of the lavv, or, it may be, of the Législature, but 
more frpquently the fault of the delinquents themselves. It Is an evll m- 
separable from every system of taxation, a subject always difficult and never 
free from vices and imperfections — a mlsfortune vs'hich must ever attend 
those who dvyell In communities where any are unvvilling to bear their just 
share of the public burdens. In such afCairs, the taxpayers are, as it were, 
sureties for one another. What one gains by accident or fraud, the other 
must lose. No déductions are ever made from the public revenues for such 
causes. The deflciencles of one year must l>e made up the next, and diverted 
funds restored. If thèse inequalities, often inévitable, were to constitute an 
excuse for the nonpayment of taxes, public f aith would be at an end, and govern- 
ment must cease. Who doubts, for Instance, that under our présent law, rigid 
and Impartial as the Législature hâve eudeavored to make it, great injustice 
is frequeutly doné? That some are charged beyond their due proportion, 
whilst very many fall far short of It? So long as men suppress truth, and 
make false and corrupt statements of the amount and value of their property, 
and so long as mistakes occur, so long thèse things wlU continue. But the 
remedy does not consist in a refusai to pay ail taxes. The evils, so far as 
possible, are to be obvlated by the rigid enforcement of the law, the punish- 
ment of those vpho transgress Its provisions, and the élection of faithfui and 
compétent offlcers. Clearly such grievances, however perplexing and burden- 
some, are nothing to the public creditor, who has the right to look to the whole 
people for the payment of hls demand. The duty of the common council is 
continuing, and dœs not cease with the levying of one tax which is in part 
unsuccessf ul. It ends only when the whole money Is collected and the debt 
actually paid. They cannot, therefore, say that their powers are exhausted 
and no new tax can be levied." 
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[5] In the case now under considération, it appears that the plain- 
tiffs' debt had not been paid at the time of bringing this suit, about 
1 8 months af ter the coupons became due, and that the lands had been 
offered for sale for taxes, but had been struck off to the county for 
lack of other bidders. Only a small amount of thèse sales had been 
redeemed, the number of taxpayers who refused to pay taxes assessed 
against thèse lands increased year by year and no further collection 
of any substantial sums f rom the prior levies was to be expected. Un- 
der thèse circumstances the plaintiffs were entitled to a writ of man- 
damus to compel a levy of assessments against the lands of the dis- 
trict for the purpose of the payment of this judgment. 

[6] 2. When this suit was brought there was a small amount of 
money in the bond f und derived f rom prior levies. The plaintitïs had 
presented their coupons to the treasurer with a demand for payment. 
but other holders of coupons f rom thèse bonds had presented their 
coupons with demand of payment at about the same time. The plain- 
tiffs prayed that the writ should comniand the treasurer to apply ail 
of the money in this fund to the payment of plaintiffs' coupons, but 
the trial court directed that the treasurer should pay to plaintiffs only 
such proportion of the fund on hand as the amount of plaintiffs' cou- 
pons bore to the total amount of unpaid coupons due at the same date. 
This order is in accordance with the rule laid down by the Suprême 
Court of Colorado in the case of Thomas v. Patterson, 6I.C0I0. 547, 
159 Pac. 34, in which it was held that under thèse irrigation statutes 
the treasurer was not required to pay the coupons in the order of 
présentation, but that the fund was to be allotted to ail holders of 
coupons who should présent them within a reasonable time after they 
were due. The rule seems reasonable and just, and no error was com- 
mitted by the court in making the order accordingly. There are some 
other questions discussed in the briefs but they are not deemed es- 
sential to the disposition of the case. 

The judgment of the trial court will be reversed, and the cause 
remanded for further proceedings in accordance with the views ex- 
pressed herein. 

AMIDON, District Judge (dissenting). I am unable to concur in 
the foregoing opinion, and will briefly state my reasons. 

1. The défendant was organized for the purpose of carrying eut 
a spécial improvement. The cost of that improvement was to be 
paid by a spécial assessment upon the property benefited. The power 
to levy annual taxes is confined to the upkeep of the project after 
the irrigation ditches are constructed. The défendant is not authorized 
to levy gênerai taxes for any other purpose. It may not levy such 
taxes under the law of its création to pay the cost of constructing the 
irrigation System. The scheme of the statute does not contemplate 
that one pièce of land shall be responsible for the def ault of another in 
the payment of spécial assessments which the law authorizes. Land 
may be included in a project by majority vote against the will of its 
owner. It is manifest that if each parcel of land is liable for the entire 
cost of the project its assessment may greatly exceed any benefit 
conferred. The assessment provided by the law is not based upon the 
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value of thé property, but is apportioned ratably as spécial assessments 
usually are. A spécial assessment which substantially exceeds the bene- 
fits amounts to a taking of property without due process of law. Nor- 
wood V. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443. It is 
manifest that under the majority opinion a faithful remnant of the 
property embraced in the project may be charged with substantially 
the ■ entire cost of the irrigation project. That, in my judgment, is 
a clear departure from the scheme of the statute, and even if such 
were the scheme when properly construed, the resuit would be a vio- 
lation both of the state and the fédéral Constitution. It is not claimed 
that défendants hâve failed to levy the assessment or to take any step 
required by law for its collection. The only claim is that owing to 
delays in the procédure for the collection of the assessment, it has not 
yet resulted in a sufificient fund to pay the bonds. It results that de- 
fendants hâve not failed to perform any duty which may properly be 
enforced by mandamus, and that what they are commanded to do is 
something which they hâve no légal right to do. 

2. The bonds are what is known in the commercial world as im- 
provement bonds. They bear an exceptionally high rate of interest. 
They are, like ordinary municipal warrants, issued solely for the 
purpose ôf anticipating the collection of the spécial assessment. Un- 
der the statute they are payable out of a fund to arise from the col- 
lection of the spécial assessment, and do not create a gênerai liability 
upon the lands embraced in the project to be paid by ordinary tax 
levies. Such improvement bonds hâve been issued by municipalities 
in the coast and mountain states for hundreds of millions of dollars. 
Their character is well understood in the commercial world. It is 
well known that such bonds are payable solely out of a fund arising 
from the spécial assessment. They bear a high rate of interest, and 
are f requently sold at a discount because they are not what is known 
in the business world as municipal bonds. Parties purchasing such 
securities investigate the project lying behind them as carefuUy as a 
good loan agent invéstigates properties upon which he is taking a 
mortgage. The price paid, as well as the rate of interest, expresses the 
hazard which the purchaser of thèse improvement bonds takes. To 
treat them as municipal obligations, as the inajority opinion does, isj in 
my judgment, a complète departure frotn the view of the business 
world which deals in such securities. 

For thèse reasons I think the judgment should be affirmed. 
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BUSH V. BRANSON, Sheriff and Colloctnr. et al. 

(Circuit Court ot Appeals, Elghth Circuit. February 16, 1918.) 

No. 4958. 

1. Courts i©=j;566(1) — Fédéral Courts — Précédents. 

Décisions of a state Suprême Court, construing provisions of the state 
Constitution, lire concluslve on the national courts. 

2. CONSTITUTIONAL LAW <g=70(l) — ENACTMEKT — NOTICE — -REVIEW BY COURTS. 

Tlie Législature of Arkansas is the sole Judge whether the requlrementa 
as to notice of local and spécial bills hâve been complled wlth, and If the 
législature chooses to disregard such requlrements no issue on the subject 
can be raiscd in the courts. 

3. lIiaiiWAYs <S=3l36 — Establishment — Propertt Subject to Tax. 

TJuder the Arliansas Constitution, the property of a railroad can be 
assessed for beneflts derlved from a highway Improvement district. 

4. HiGHWAYS <©=3l22— Assessments — Railroad Property. 

As the state tax commission, after assesslng railroad property. certifies 
the assessment to each eounty, and it thereafter becomes the assessnient 
of the eounty In the same manner as If made by the eounty assessor, Sp. 
& Priv. Aets Ark. 1911, p. 642, provlding for the establishment of a high- 
way district, which In section 5 déclares that It Is ascertained and declar- 
ed tiiat ail real property wlthin the district, Including railroads, will be 
beneflted by the building of the highway more than the cost thereof as 
approprlated in the eounty assessment of each pièce of property veithiu 
the district, is not invalld, as provldiug for assessment of railroad property 
by eounty officiais. 
6. Highways iS=122 — Assessments — Railroad Property. 

As the state tax conitnisslon. In assessing railroad property, Includes 
noL only the tangible property, but also the franchise, which is intangible 
property, Sp. & Priv. Acts Ark. 1911, p. 642, declarlng In section 5 that it 
was ascertained that ail the real projierty withln the district, Including 
railroads, would be benefited by the building of the highway provided for, 
more than the co^t thereof as a(iproiu-iated In eounty assessment, is In- 
valid, uuder Const. Ark. art. 16, § 5, i>ioviding for unlformity of taxes, be- 
cause, as the franeiiise tnx was Included in the railroad company's assess- 
ment. its property was taxed at a hlgher rate than other real property In 
the district. 

6. HiGUWAYs <S=»140 — Improvement District — Assessment. 

The Législature of a state may charge on the property benefited tlïe 
cost of a local iinprovenient, such as a highway, elther according to valu- 
ation, or superficial area, or frontage. 

7. Constitution AL Law <®=:3290(1)— Due Process ofLaw — WiiatConstitutes. 

The state may by statute directly, or by appropriate légal proceedings, 
tix the basis of taxation or assessment for a local improvement, without 
viulating the due process clause of Const. U. S. Amend. 14; but an arbl- 
trary exercise of such power Is coniiscation, In violation of such provision. 

8. HiGuWAYS ©=3l36— Improvement District— Property Subject to Tax. 

Under Sp. & Priv. Acts Ark. 1911, p. 642, providlng for the establishment 
of a highway, and declarlng in section 5 that the real property in the 
district, including railroads, shall be subject to assessment, rolling stock 
and materlals belonging to the railroad eompany, being declared person- 
alty by Const. Ark. art. 17, § 11, are not subject to assessment. f 

9. CoK.STiTUTioNAL Law ig=j290(l) — DuE Process of Law — Confiscation. 

Whlle a railroad company's property may be assessed for road, bridge, 
and other Improvements, when benefited, an assessnient, when no ad- 
vantage or beneflt from the improvement results to its property, Is con- 
fiscation. 

^::=>Fot other casea see same topic & KEY-NUMBER lu ail Kef -Numbered DIgests & Indexe* 
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10. Appeal and Erbob ©=854(2) — Rbview — Reversai» 

A decree which is correct wlll not be reversed because the trial court 
gave an erroneous reason. 

11. Appeal AND Ebbob <g=> 1009(4) — Revibw— FiNiDiNGS — Equity Cases. 

On appeal In an equity case, the facts as well as the law are open for 
considération, and a finding of the trial judge, while entltled to hlgh 
considération, will be reversed, if clearly against the weight of the évi- 
dence. 

12. HiGHWAYs <g=148 — Spécial Assessments — Evidence. 

In a proceeding to enjoin the collection of spécial assessments for con- 
struction of a highway, iniposed by Sp. & Priv. Acts Arlî. 1911, p. 642, on 
the property of a rallroad company, évidence held to show that the rail- 
road was not beneflted by the Improvement, and hence collection of the 
assessuient would be enjoined. 

13. HioHWAYS <g=l.S7 — Assessments — Equitable Estoppel — Natube or. 

For more than three years after the enactment of a spécial act creatlng 
a highway district and imposing assessments, no steps for the construc- 
tion of the highway were taken. In the meantime a représentative of 
the railroad company, whose property was illegally assessed by the act, 
wâs advlsed by the attorney for the contractors that he would advise 
against hls clients' acceptlng for the work bonds provlded for in the act. 
Sotrie flve years after passage of the act, the highway having been con- 
structed, the railroad company sued to enjoin collection of the assessments, 
imposed under the act, whlch would be due that year. Held that, as 
neither the contractors nor the pUrchasers of the bonds Issued by the 
district were i)arties, the railroad company could not be deemed estopped 
to question the valldity of the assessments against its property, for no 
estoppel in pais can be created, except by the conduct which the party 
setting up the estoppel bas the right to rely upon, and does in fact rely 
upon. 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas ; F. A. Youmans, Judge. 

Bill by B. F. Bush, reeeiver of the St. Louis, Iron Mountain & 
Southern Railway Company, against J. H. Branson, Sheriff and ex 
officio Tax Collecter, and others. Frqm a decree for défendants, com- 
plainant appeals. Reversed, with directions. 

W. Iv. Curtis, of Sallisaw, Okl., and Thomas B. Pryor, of Ft. Smith,. 
Ark., for appellant. 

C. A. Starbird, of Aima, Ark., and George B. Rose, of Little Rock, 
Ark. (W. E. Hemingway, D. H. Çantrell, J. F. Loughborough, and 
V. M. Miles, ail of Little Rock, Ark., on the brief), for appellees. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, District Judge. The issue involved is the Hability of the 
appellant, the reeeiver of the St. Louis, Iron Mountain & Southern 
Railway Company, duly appointed in a proceeding to f oreclose a mort- 
gage executed by the railway company, for assessments on the railroad 
property for the construction of a road by a road district, created by 
a spécial act of the General Assembly of the state of Ai'kansas, ap- 
proved April 28, 1911. Act 228, Session Acts of Arkansas, page 642. 

The legality of the assessment is attacked upon several grounds. 
(1) That under the provisions of the act (section 5) the railroad's 
property was assessed on its 3.6 miles within the district for a sum 

(g=5For other cases see same toplc & KEY-NUMBBE In ail Key-Numbered Dlgests & Indexes 
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equal to 28 per cent, of the entire cost of the road. (2) That the 
assessment not only included the realty of the railroad, but also its 
rolUng stock and materials, which under the Constitution and laws 
of the State of Arkansas are personalty, amounting to $6,770, the tax 
thereon being $44.59 annually for the term of 20 years; that the lat- 
ter is in violation of section 11, art. 17, of the Constitution of the state 
and section 5 of this act, and also in violation of the equal protection 
clause of the Fourteenth Amendment, no other person's or corpora- 
tion's Personal property being so assessed. (3) That section 5 of the 
act provides that the county assessment is adopted, as conclusively 
determining the benefits from the construction of the road, and that 
under the laws of the state the property of the railroads is not assess- 
ed by county assessors, but by the state tax commission. (4) That the 
state tax commission is required by the laws of the state to include in 
the assessment of the railroad property the value of its franchise, in 
addition to its tangible property, and theref ore places a greater burden 
on the railroad than on other property, in violation of the Consti- 
tution of the state and the Fourteenth Amendment. (5) That the act 
wâs enacted without notice or investigation, and arbitrarily fixed the 
charge, in violation of the due process clause of the Fourteenth Amend- 
ment to the Constitution of the United States. (6) That the assess- 
ment is void, because based on the mileage basis of defendant's prop- 
erty, whereas ail other property is on the acreage basis. (7) It is al- 
so claimed that thé tax is void, so far as it taxes the property of the 
railroad, because it is in no wise benefited by the building of the road. 
(8) That the act creating the district is in violation of the constitu- 
tional provision of the state of Arkansas (section 26, art. 5), this being 
a spécial act, and no notice thereof was published, as required by that 
constitutional provision.. 

[1-3] So far as provisions of the state Constitution are affected, 
their construction by the Suprême Court of the state is conclusive on 
the national courts. This disposes of the assignment of error about 
local and spécial bills, notice of which had not been published, as it 
is the settled law of the state that the législature is the sole judge 
whether this provision has been complied with, and if it chose to 
disregard it, and passed a bill without notice having been published, 
no issue upon the subject can be raised in the courts. Davis v. Gaines, 
48 Ark. 370, 385, 3 S. W. 184; Waterman v. Hawkins, 75 Ark. 120, 
86 S. W. 844; Caton v. Drainage Dist., 87 Ark. 8, 112 S. W. 145. 
This also applies to the contention that the property of the railroad 
cannot be assessed for benefits derived from an improvement district 
under the Constitution of the state. That it may be was decided in 
St. Louis & San Francisco R. R. Co. v. Bridge District, 113 Ark. 493, 
168 S. W. 1066. 

[4] Does the assessment of the property of the railroad tax it 
equally with other property in the district, as required by section 5, 
art. 16, of the Constitution of the state and the Fourteenth Amend- 
ment? 

That this provision of the Constitution applies to improvement dis- 
tricts was determined in Davis v. Gaines, supra. The claim that 
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section 5 of the act, which makes the county assessment of the prop- 
erty within the district, including railroads, the benefit to the prop- 
erty, is void, because the property of the railroad is assessed by the 
State taxing board, and not by the county assessor, is untenable, for 
the State tâx commission, after making the assessment, certifies it to 
each county, and thereupon it is put upon the assessment books, and 
thereafter becomes the assessment of the county in the same manner 
as if made by the county assessor. The act does not say "the assess- 
ment made by the county assessor," but uses the words "county as- 
sessment." 

[5] But the assessment of the railroad property by the state tax 
commission difïers materially from that made by the county asses- 
sors, as it includes, not only the value of ail the tangible property of 
the railroad company, but also the intangible property, called the 
franchise, thereby imposing on it a higher rate of taxation than on 
ail other property of the district,, which is clearly in violation of sec- 
tion 5, art. 16, of the Constitution of the state (Ft. Smith, etc., Bridge 
Co., Ex parte, 62 Ark. 461, 36 S. W. 1060; Bank of Jonesboro v. 
Hampton, 92 Ark. 492, 123 S. W. 753; State ex rel. v. Meek, 127 
Ark. 349, 192 S. W. 202), and the equal protection clause of the Four- 
teenth Amendment. 

[6] The power of the Législature of a state to charge the cost of 
local improvements, either according to valuation, or superficial area, 
or frontage, cannot be questioned. Webster v. Fargo, 181 U. S. 394, 
21 Sup. Ct. 623, 45 h. Ed. 912; St. Louis Southwestern R. R. v. 
Board of Directors, 81 Ark. 562, 99 S. W. 843 ; Board of Directors v. 
Crawford County Bank, 108 Ark. 421, 158 S. W. 149; Board of Im- 
provement v. S. W. Gas & Electric Co., 121 Ark. 105, 180 S. W. 764. 

[7, 8] The act of the General Assembly, which declared the bene- 
fits to the property by the building of the road to be more than the 
cost thereof, as shown by the county assessment of each pièce of 
property within the district, it is claimed is not due process of law, 
and therefore void. It is charged in the complaint that the act was 
passed without any hearing or notice being given, giving the property 
owners an opportunity to be heard before the enactment of the law. 
This is not denied, nor is there any provision in the act giving the tax- 
payer an opportunity to be heard on the assessment of the benefits, 
or appeal to any court or other tribunal. That a state may by statute 
directly, or by appropriate légal proceeding, fix the basis of taxation or 
assessment, without violating the due process provision of the national 
Constitution, unless it is palpably arbitrary, and a plain abuse, is be- 
yond question. The latest cases on this subject are Wagner v. Balti- 
more, 239 U. S. 215, 36 Sup. Ct. 66, 60 L. Ed. 230; Houck v. Little 
River Drainage Dist., 239 U. S. 254, 262, 36 Sup. Ct. 58, 60 L. Ed. 
266-, Myles Sait Co. v. Board of Commissioners, 239 U. S. 478, 36 
Sup. Ct. 204, 60 ly. Ed. 392. But such power, arbitrarily exercised, 
imposing a burden without a compensating advantage of any kind, 
amounts to confiscation, and violâtes the due process provision of the 
Fourteenth Amendment. Myles Sait Co. v. Board of Commissioners, 
supra. In Gast v. Schneider Granité Co., 240 U. S. 55, 36 Sup. Ct. 
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254, 60 L. Ed. 523, a law establishing a pavïng district, levying the 
cost of paving on property îronting on the street, based on area with- 
out providing for equal depth of the assessment district, was held to 
be void, reversing the décision of the Suprême Court of the state of 
Missouri. In Myles Sait Co. Case, the court, in reversing the décision 
of the Suprême Court of Louisiana, said: 

"It Is to be remembered that a drainage district has the spécial purpose of 
the iinprovement of partlcular property, and when it Is so formed to include 
property whieh is not and caunot be benefited directly or Indlrectly, includlng 
It ouly that It uiay pay for the beneflt to other property, there is an abuse of 
power and an act of confiscation. Wagner v. Baltimore, ante [238 U. S. 207, 36 
Sup. et. 66, 60 li. Ed. 230]. We are not deallng wlth motives alone, but as 
well wlth thelr résultant action ; we are not deallng wlth dlsputable grounds 
of discrétion or dlsputable degrees of beneflt, but wlth an exercise of power 
determlned by considérations, not of the Improvement of plalntltC's property, 
but solely ol the improvement of the property of others — power, therefore, ar- 
bitra rlly exerted, imposlng a burden wlthoul a compensatlng advantage of 
any kind." 

And when assessments are thus imposed without the opportunity of 
having them reviewed by some authority, a court of equity may un- 
questionably interpose its protective arm to prevent wrong and injus- 
tice. 

The pleadings and évidence estabhsh the following undisputed 
facts: That in the assessment of benefits of the complainant there 
was included roUing stock and material of the value of $6,370. As 
this is clearly personalty under the laws of the state (section 11, art. 
17, of the Constitution of Arkansas), it was not subject to assess- 
ment under the act, which expressly limits the assessments to real 
property. 

The contemplated road begins at the opposite end of the town of 
Aima from where the railroad tracks and station are, one-quarter 
of a mile from them, and no portion of the road connects with the 
railroad's right of way. In addition to this, between one-eighth and 
one-quarter of a mile of the road is outside of the limits of the dis- 
trict. 

[9-12] The undisputed facts also show that ail the realty in the dis- 
trict, except that of the plaintiflf, is assessed on the acreage basis. If 
the property of the railroad company had been assessed on the acre- 
age basis, as the other realty was (there are 7,700 acres in the district), 
its assessment would hâve been on 53 acres, and the taxes to be paid 
by the railroad would bave been .0071 per cent, of the entire assess- 
ment, instead of being 28 per cent. Whether this is fatal need not, 
in view of the conclusions reached on other issues, be determined here- 
in. As to the benefits to be dferived by the plaintiff railroad, the tes- 
timony of Mr. White, the engineer of maintenance of way of the rail- 
road company, of Mr. Brown, who is in charge of the engineering 
department of that division of the plaintiff, of Mr. Morse, the superin- 
tendent of the plaintiff's road, and of Mr. Warden, the assistant engi- 
neer of the road, is to the effect that af ter a caref ul examination of this 
road, and being familiar with that section of the state and the condi- 
tions, the construction of this road will in no wise benefit the railroad, 
enhance its value in any way, or any portion thereof, or facilitate its 
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opération, or add to its traffic, and tliât the distance from the place of 
connection with the other road is 414 miles further to Van Buren than 
to Aima. 

On the part of the défendants; Dr, Crigler testified that he has 
for years resided at Aima, and is acquainted with this road; that in 
wet times it was, before the improvement was made, practically im- 
passable; that the greater per cent, of the people adjacent to the town 
of Aima used the road in coming to and going from Aima; that be- 
fore the construction of this road inany of them went to the town 
of Van Buren, during the wét seasoti, to do their trading, while in 
good weather they would corhe to Aima; that in 1914 a large gas 
belt was discovered near there, and perhaps some of the gas pipes 
used in the gas field were shipped over the plaintiff's road, and un- 
loaded at Aima, and carried over this new road. He also states that 
ail the produce brought over this road tp Aima is shipped out over 
plaintifif's railroad, and for this reason it is his opinion that the rail- 
road is benefited by the road. On cross-examination he testified that 
the construction of the road was begun in 1915. 

Mr. Cravens testified that he is à merchant residing at Aima, buys 
and sells farm produce, and is one of the commissioners of the road 
district; that he is familiar with the roads in and out of town, and, 
while thére are fair roads in and out of the town, this improvement 
district road carries 50 tp 60 per cent.' of the traffic ; that the old road, 
before the improvement was made, was a fairly good road, except in 
wet weather, and sométimes it was impossible to get through. It in- 
tersects with the road from Van Buren to Yoestown, 3% miles south 
of Aima. He believes that 50 per cent, of the pfoduce coming in to 
merchants and going out of the town of Aima comes over this road, 
and the btlîlding of the road increased the tonnage of the railrOad. 
He does not know the amount of the tonnage, oir the amount of stuff 
that goes out of Aima, but that practically ail farm produce brought 
into Aima over this new road is shipped out over the Iron Mountain 
Railroad. On cross-examinatiori he says that he is unable to say 
whether or not the revenues of the railroad . wiU be increased by the 
improvement of the road. His impression is that they would be, but 
he does not know. If the country served by this road had no way of 
getting to Aima, they would take their produce to Van Buren ; but 
he could not say whether that would affect the revenues of the road, 
but thought that it would make a différence, as Van Buren has a com- 
peting railroad, the St. Louis ^ San Francisco Railroad. 

Mr. Hamer, who is a f armer, and knows this road, testified that 
it is now a good road; that he lives right out of town, and is in a 
position to observe the traffic that comes into town over this road, 
and that twice as much comes over it now as did before it was 
improved; prior to the improvement and during the winter season 
that road was very bad. On, cross-examination he says he thinks it 
helped the traffic of the railroad, but "I don't know anything about 
the running of a railroad ; dpn't know what effect it would hâve on 
the railroad; it helps the people who live down there along the 
road, but so far as the railroad is concerned, and so far as its rêve- 
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nues are concerned, I do not know as to whether ît would afifect or 
help it or not." 

That was ail the évidence that was introduced on this subject. The 
maps of the road, showing the territory embraced in the district and 
location of the road, and the plaintiff's property in relation to the 
road, were also introduced by plairitiflf. Does the évidence show any 
benefit to the railroad, which justifies the assessment on its property? 
That the railroad may be assessed for road, bridge, and other im- 
provements, when benefited thereby, may be conceded, and it has been 
so held by the Suprême Court of Arkansas in several cases. But, if 
there is no advantage or benefit to its property, it clearly amounts to 
confiscation. 

The only benefit to appellant claimed by appellees is that, if this 
road had not been built, a great deal of the business, now coming to 
Aima by reason of the construction of the road, would go to Van 
Buren, and, there being a compétitive road at Van Buren, the St. 
Louis & San Francisco Railroad, the plaintifif's road would only get 
a share of the business, while at Aima it gets it ail, there being no 
compétitive road there. 

Although counsel in their briefs and argument indicate that the 
court rested its finding on the fact that the finding of benefits by the 
General Assembly is conclusive, even if the court erred in this dec 
laration of law, if the assessment is warranted by reason of bene- 
fits to be derived by the raili'oad from it, this court would not re- 
verse the cause upon the ground that the court gave a wrong rea- 
son for a correct conclusion. Latting v. Owasso Mfg. Co., 148 Fed. 
369, 78 C. C. A. 183; Bunday v. Huntington, 224 Fed. 847, 140 C. 
C. A. 415. To déclare the law, that the finding of benefits by the 
Législature, without any opportunity to the parties in interest ta be 
heard, is conclusive, would enable a state, under the guise of the 
taxing power, to confiscate property. It has been well said that the 
power to tax is the power to destroy. McCulloch v. Maryland, 4 
Wheat. 431, 4 L- Ed. 579; Loan Association v. Topeka, 20 Wall. 655, 
663, 22 L. Ed. 455. But, assuming that the trial court found that the 
proof established a benefit to the railroad, is the finding warranted 
by the évidence? 

The finding of a trial judge is entitled to high considération, and 
unless clearly against the weight of the évidence, or caused by a 
misappHcation of the law, will not be disturbed on appeal. On the 
other hatid, if the finding is clearly against the weight of the évi- 
dence, the appellate court, in a proceeding in equity, will reverse it, 
as on appeal the facts as well as the law are open for considération. 
Alexander v. Redmond, 180 Fed. 92, 103 C. C. A. 446. The évidence 
hereinbefore set out convinces that the finding that the railroad would 
be benefited by this road is clearly against the weight of the évidence, 
if not entirely without any évidence to support it. 

On the one hand, witnesses of expérience in railroad trafïïc testi- 
fied that this new road is of no benefit to the railroad, or any part of it. 
On the other hand, none of tlie witnesses introduced by the défend- 
ant had any expérience whatever in the management of railroads or 
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their tfaffic, and they merely expressed the opinion that, if the town of 
Aima increased its trade, this railroad, being the only one in that 
town, would be the beneficiary, and its traffic would be correspond- 
ingly increased, while without the improved road considérable traffic 
would be diverted to Van Buren, where there was a compétitive rail- 
road. This cannot be.said to be convincing testimony in view of the 
lack of expérience of the witnesses introduced by the plaintiff. Judg- 
ing from Mr. Hamer's testimony, the effect of the construction of the 
road is to "help the people who live down there along the road." 

Counsel rely on what was decided in St. Louis & San Francisco 
R. R. V. Bridge District, 113 Ark. 493, 495, 168 S. W. 1066. The 
report of that case fails to show what the évidence was, but the court 
expressly held that the act of the Législature did not undertake to 
détermine the amount of the benefits by the act creating that bridge 
district. Nor did the court pass on the sufficiency of the évidence on 
the question of benefits. The court held on that point : 

"We are of tUe opinion that the évidence Is sufflcient to sustaln the flndlng 
of the Circuit Court as to the extent and value of the benefits. The testimony 
is eonfllctlng, and conslsts mainly of the opinions of witnesses who quallfled 
themselves by showing that they had knowledge of the values of property In 
the district and the estlmâted benefits to accrue from the construction of the 
Improvement. Anything like an extensive analysls of the testimony would 
serve no useful purpose." 

And it concludes by saying: 

"We are not prepared to say that the évidence in this case, as it appears In 
the record, preponderates in favor of the amount of benefits found by the 
assessors and by the circuit court ; but we are not called upon to pass upou 
the weight of the évidence. The question of its légal sutticiency is ail that we 
need pass upon, and we are of the opinion that there is compétent testimony 
of a substantial nature sufflcient to base the flnding upon as to the amount of 
benefits flxed." 

It is to be noted that that case was an action at law, and the find- 
ings of facts by the trial judge, sitting as a jury, havè much greater 
weight in the appellate court than in a cause in equity. 

It is also claimed by appellees that the plaintiflf is estopped by his 
conduct to question the validity of the act. They say in their brief : 

"The railroad stood by, permltted the district to issue its uegotlable bonds 
and to borrow the money with which to do the work, and permltted the 
work to be done; and then, when the highway was completed, and it was as- 
sured of an increased traffic that would resuit therefrom, it brought this suit 
to restrain the collection of taxes. * * * without the tax upon the 
railroad, a large part of the bonds must go unpaid." 

[13] It may be conceded that the principle of estoppel can apply to 
cases of this nature, but in order to create an estoppel it is neces- 
sary that the party sought to be estopped by his conduct induced the 
other party to act on it to his détriment, or, as said in Bloomfield v. 
Charter Oak Bank, 121 U. S. 121, 135, 7 Sup. Ct. 865, 872 (30 h. Ed. 
923) : 

"No estoppel In pais can be created, except by conduct, whlch the person 
setting up the estoppel has the right to rely upon, and does in fact rely and 
act upon." 



• BUSH V. BBAN80N 889 

The only testimony on that point is that of Mr. Pryor, who testi- 
fied: 

"I made an investigation of this (that Is, prier to tlie latter part of 1914 
or the early part of 1915), I cannot remember liow long'before this. I re- 
member that Judge Hill représentée! the contractors, and \ve discussed the 
feasibllity of Imilding the road under the act creating Crawford County road 
improvenieiit district. ' No. 2 of the ActS bf 1911. Judge Hill stated to me that 
he did not lielleve that the eonimissioners would be able to get the contractors, 
whoin he represented, to take the contract and look to the bmids to be Issued 
for payment of the costof the construction of the road; that the commis- 
sioners were making an effort to do so, but that he had advlsed' hls Clients, the 
contractors, against the proposition. We discussed the matter several times, 
and he suggested that he would keep me advlsed as the matter progressed. 
I had no fnrther information from hlm, and knew nothlng at the time of the 
contract hein g let, or of any effort on the part of the commlssioners to obtaln 
a contract on any other terms for the building of the road. The neXt in- 
formation I had in regard to it was that the bonds had been sold, and that 
considérable work had been.done on the road." 

This clearly does not establish an estoppel, especially as to the con- 
tractors and purchasers of the bonds, who were not parties to the 
formation of the district, or the assessment of benefits, nor parties 
to this action. Deery v. Crày, 5 Wall. 795, 18 L,. Ed. 653; Thompson 
V. Sioux Falls Natl. Bank, 150 U. S. 231, 244, 14 Sup. Ct. 94, 37 L. 
Ed. 1063. Nor was the plaintifï, or the railroad company, a party to 
any of the board's proceedings. For more than three years after the 
enactment of the act nothing was done towards the construction of 
the road. This action was instituted on March 17, 1916, and while 
the record fails to show when the assessments were certified by the 
board to the collector of taxes, it must hâve been done on January 1, 
1916, as the bill only seeks to enjoin that year's taxes, and under the 
provision of the act the taxes were to be certified by the board on or 
before January Ist of each year, and become payable between the first 
Monday in January and the lOth day of April of that year. 

It therefore cannot be said that plaintiff did not act promptly. The 
decree is reversed upon two grounds : (1) That the act imposes a 
higher rate of taxation on the railroad property of the plaintiff than 
it does on the other property in the district, by reason of the fact that 
its franchise and other intangible property are included in its assess- 
ment. (2) That the évidence fails to show that the railroad company 
dérives any benefit from the road. 

The decree of the lower court is reversed, with directions to make 
the temporary injunction perpétuai. • 

248 F.— 25 
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HIGGINS et al. r. ANGLO-AIiGBRIAN S. S. CO., Llmltcd. 
(Citcuit Court of Appeals, Seconà' Circuit. Pebnla:ry 18, 1918.) 

Na 139. 

1. ShIPPINO *=»106 — BïIXS OF LADINO^CoNTBACrrAïi Bbuation. 

lilbelants, who became the owners and holders In course of brade of 
bUlB o£ lading representlng a sblpment tran^portçd by sea, are In con- 
tractual relations wlth the. carrier, and entltled to enforce the contract 
contalned lu the bllls of lading. 

2. SHippiHO e=»106-^BiiX8 OF Ladino^-EbtoPpkl. 

Where respondent, a carrier by water, though knowlng that shlpments 
of date» appeared to bave been damaged vrben recelved, ezecuted blUs of 
lading recltlng that the shlpments ;had been recelved In good con^tion, the 
shippeïS harlng agreed to inâernsll^ . it agalnst loss by reason of the 
false xedtals, respohdent Is, as agalnst holders of the bllls of lading -who 
acqulred them In course of trade, estc^ped to deny that it recelved the 
shlpments In good order. 
8. SHiPtiKTO <8ss>i06— Actions— FbaxJd. 

Where, on a Ubel based on bllls of lading recltlng recelpt of shlpments 
of dates In good condition, the carrier set up that the shlpments had not 
beeu so recelved, and that it Inserted such récital? In the bllls of lading 
onagreement by the shlppers to ï)rûtect It, recovery by the llbelant can- 
not bé denied, on the theor^ that the Ubel was based on cfontract, and 
that it could not take advantage of the fraud, for the fraud waa set up 
by respondent solely as a matter of défense. 

i. ApitiBALTT ®=»1 — Courts op AdmiBaltt^-Natitbs of JlEi,il!r. 

Though courts of admiralty are not courts of «îquity, and may not be 
able to glve affirmative relief In case of contracts IWdUced by prellmlnary 
fFaudulent représentations, still thèy proceéd on équitable prlnciples, and 
may prevent a party from taking advantage of hlsown fraud in the con- 
tract itself. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel hy William A. Higgins an(J another against the Anglo-Algeri- 
an Steamship Company, Limited. From a decree dismissing the libel 
(242 Fed. 568), libelants appeal. ReVersed. 

Foley & Martin, of New York City, for appellants. 

Kirlin, Woolsey & Hickox, of New York City (John M. Woolsey, 
and Harry D. Thirkield, both of New York City, of counsel), for ap- 
pellee. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. The libel alleged that Williams Hills, Jr., 
& Co. shipped November 8, 1911, on the steamer Armistan, then lying 
at Busreh, bound to New York, 3,000 cases of dates, receiving there- 
for a clean bill of lading reciting that they were apparently in good 
order and condition, of which William A. Higgins & Co., the libelants, 
became owners and holders in due course of trade, and that on arrivai 
at New York 2,085 of the cases were found to be damaged by con- 
tact with water. 

The answer denied that the cases were shipped in good order and 
condition, relied on exceptions in the bill of lading (a) that the quaUty, 
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contents, and value of the cases were unknown ; (b) rain, sprîng, 
sweat, or land damage; (c) that the mate's receipts were to be con- 
clusive évidence of the condition in which the goods were received by 
the Company; (d) that no claims against the company should be en- 
forceable, unless notice be given in writing before, removal of the 
goods, and claim be received in London within 60 days after discharge. 
Further, the respondent had the courage to set up as a défense its own 
complicity in a f raud, viz., that a large number of the cases which had 
been wet and were stained and discolored by rain were received from 
lighters ; that their stained, damaged, and discolored condition had 
been noted on the mate's receipts, but that a clean bill of lading was de- 
livered to the shippers at their request, against their agreement to 
indemnify the respondent against loss for so doing. This was pleaded 
as an adinission binding on the holder of the bill of lading that the cases 
wefe tiot shipped in apparent good order and condition, and a bar to 
the maintenance of the libel. 

The mate's receipts were taken up at Busreh upon delivery of the 
bill of lading, of which the libelants became owners for value without 
notice of the circumstances under which it was delivered. 1,665 of 
the caSes were by order of the libelants delivered January 8, 1912, to 
a warehousé, and, their condition being discovered, the libelants on 
the next day served notice of the damage, and the balance were re- 
moved from the ship théreafter and survey held. 

The District Judge found that the cases were injured by rain water 
iQT sea water while on lighters bé fore delivery to the ship; but he 
further hèld, while recognizing the fraud, that the untruthful state- 
ment of receipt in apparent good order and condition only estopped 
the carrier from assérting that the cases were in good order and condi- 
tion, but not from showing that they were damaged by rain water, lia- 
bility for which was exceptèd in the bill of lading. 

[1] The libelants, as holders of the bill of lading, are in contractual 
relation with the carrier and.entitled to enforce the contract; The car- 
rier agreed to deliver the shipnient in like good order and condition 
as when received, to the order of the shipper. That it has broken the 
contract to deliver in apparent good order and condition is quite clear. 
If the statemeht in the bill of lading were true, the carrier could show 
thàt thé goods really were not in good order and condition, and could 
protëct itself by any applicable exception in the bill of lading. 

[2] The effect of acknowledging in a bill of lading the receipt of 
goods as in a;pparent good order and condition when they are not so 
hàs been considered in seyeral cases. Channell, J., in Campania Navi- 
era v. Churchill, [1906] 1 K. B. 237, in considering the effect of such 
4 statement as against the indorsee of the bill of lading, expressed sur- 
prise that the question had not been decided. He did not regard tha 
statement as part of the contract, but as an affirmation which the car- 
rier must be taken to haye known would be àcted on by purchasers of 
the bill pf lading, and whiCh it was therefore estopped from denying. 
Açcordingly he held the carrier liable to the indorsee for the différ- 
ence betwefen the value pf the goods as dehvered and the value they 
would havé had if actually in good order and condition. This deci- 
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sion was followed by Scrutton, J., in Martineau, Ltd., v. Royal Mail 
Co., [1912] 17 Com. Cas. 176, and Judge Nelson came to a similar 
conclusion in Bradstreet v. Heran, 2 Blatchf. 116, Fed. Cas. No. 
1,792a. Hesaid: 

"The consignées made large advances upon the cotton, on the f alth of the 
représentation in the bill of làding that It was shlpped In gdod order. They 
were justifled in dolng so, and their security should not be lessened or im- 
palred by permitting the master to contradlct hls own représentation In that 
Instrument. It might be otherwlse if the question arôse between the inaster 
and the owner of the cotton. The question of damage mlght, In that casfe, be 
well Umited to that oecurrlng In the course of the voyage, notwlthstandlng the 
blU of lading. But the respondents stand in the Ught of bona flde purchasers, 
who become su eh on the faith of the représentations of the master." 

Crawford v. Allan Line, [1912] App. Cas. 130, arose iti l^CH out of 
a shipment of 41,000 bags of flour from Minneapolis to Glasgow on a 
through bill of lading. This was treated throughout as a novel instru- 
ment, needing construction because of the difficulty holders of the bill 
of lading in England had in recovering damage claims. The through 
bill of lading was signed on behalf of the successive inland carriers, as 
well as of the océan carrier, by an agent for ail the carriers at Minne- 
apolis. It recited that the goods were receiyed in apparent good order 
and condition. Its conditions were diyided into two classes; the first 
applying to the inland carriers, and the second to the océan carrier. 
It-was an express condition tliat each carrier should be responsible 
only for damage occurring on its own line. To enable the owner to 
know to whom to look for compensation, each carrier was obliged to 
notify the preçeding carrier of the condition of the goçds wl:«r. 
received by it. The océan carrier at New York receipted to the 
last inland carrier for the bags as in apparent good order, except 
in the case as noted of 110 bags. On delivery at Glasgow it was 
found that 4,132 bags were caked by fresh water. The proof showed 
that the shipment had been hurriedly loaded, without adéquate exam- 
ination, and in rainy weather. The Lord Ordinary decided in favor 
of the consignées, but his judgment was reversed by the Court of 
Session, and thereupon an appeal was taken to the House. of Lords, 
which was decided in December, 19,11. The material différence 
between the Scotch courts was that the Lord Ordinary held the récital 
as to the apparent condition pf the goods at Minneapolis applied to ail 
the carriers, except as each notified the preçeding carrier of some de- 
lect. On the other hand, the Court of Session held that the récital 
applied only to the first carrier from MinneapoHs. The House of 
Lords unanimously reversed. the décision,, holding the océan carrier 
liable because of its failure to notify the last carrier of any apparent 
defect in the shipment, except in the case of 110 bags. 

It is to be noted that in ail the f oregoing cases the statement, though 
' untrue, was the resuit of négligence, or n^isunderstanding, or mistake ; 
whereas, there çan be no other explanation of the carrier's çonduct in 
this case thatf that it was willing to assist the shipper in misleading 
subséquent holders of the bill. of lading,. proyided he agreed to hold it 
harmless for sodoing. Although a bill of lading is only a quasi 
negotiable instrument, we are not impressed by the argument that, be- 
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cause the carrier could hâve set up this défense a_çainst a shipper, it 
can set it up against the subséquent holder of the bill of lading, who 
was intended to be misled, because he is the assignée of the shipper. 

[3] The respondent insists that, as the libcl is founded on contract 
on the bill of lading, nothing being said about fraud, it would be allow- 
ing the libelants to recover on a new and différent cause of action if 
the case were disposed of on that ground. The answer is the respond- 
ent itself introduced ail the évidence showing the fraud.- 

[4] The case of The Persiana, 185 Fed. 396, 107 C. C. A. 416, is 
relied on as authority for holding that there can be no recovery, at 
least in connection with the 1,665 cases vvhich were removed fromthe 
carrier's possession before notice of claim was given. Though courts 
of admiralty are not courts of equity, and may not be able to give 
affirmative relief in the case of contracts induced by preliminary fraud- 
aient représentations (Williams v. Insurance Co. [D. C] 56 Fed. 159), 
still they do proceed upon équitable principles and may prevent a 
party from taking advantage of his own fraud in the contract itself. 
Pew V. Laughiin (D. C.) 3 Fed. 39, The Hero (D. C.) 6 Fed. 526, and 
The Electron (D. C.) 48 Fed. 689, are examples. To give the carrier 
the benefit of this exception would be to enable it to protect itself 
against the conséquences of its own fraud. 
The decree is reversed. 



ERIR R. CO. V. LINNEKOGKTj. 
(Circuit Court of Appeals, Second Circuit January lO. 1017.) 

No. 137. 

1. SIaster ANr Servant i©=>226(1) — Injuries to Servant — Assomption of 

KiRK — FEDERAL EMPLOYERS' LiABILITY ACT. 

Urider the fédéral Employers' Uablllty Act (Act Àprll 22, 1908, c. 149, 
35 Stnt. 65 [Comii. St. 1916. §S 8657-8665]), one actlng as brakeman. whlle 
asstimlng the risk of falliiif; from the car on which he was ridliig, does 
not assume the rlsk of beiiig thrown from the car by the négligent act of 
the railroad coiupany, Its agents, or ofîicers, for such risks are not rlsks 
incldental to the employaient assuraed under the act. 

2. Evidence <S=>49S% — Réception or Opinion Evidence — Discrétion of 

Court. 

Much discretlonary power rests In the trial .ludge In determlnlng wheth- 
er a statement is objectionable as opinion testiiuony, or recelvable as a 
statement of ultlmate fact. 

3. Evidence i©=j471(17) — Opinion Testimony — Statement or TJltimate Fact. 

Testimony by a brakeman, who asserted he w.ns in.iured when cars were 
Bhunted against the car on whlch he was riding, that the cars struck hls 
car with a crash, being subject to cross-examinatlon, was properly re- 
celved over objection that it was opinion évidence. 

4. Evidence <g=>553(3) — Opinion Evidence — Hypotiietical Qumtion. 

A hypothetljal question must rest upon facts in évidence at the tlme 
the question is put, includlng inferences properly drawn from the évidence. 
6. Appeal and Error <S=3l048(3)— Review— Haemi^ss Erbob. 

Tlie admission of a hypothetical question, not justifled by the évidence, 
w as hannless, where the évidence at a later stage warrauted the question. 

«:=>For other casen see Bame toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexa» 
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6. CoMMKBCB @=>8(6)j^Injuries to Servant — Workmen's Compensation Act 

— "DAMiA(ÏES.": ' 

Recpvery in an action falling, wlthin the fédéral Employers' Liabllity 
Act, deelarlrig that common carriers shall be llable in damages for In- 
juries due to their négligence, can in no way be modified by the Work- 
men's Compensation Act of the state in whleh the accident liappened (Act 
April 1, 1013 [P. L. N. J. p. 3021),; for the word "damages," as used in 
the Liability Act, means what juries assesw according to their oven views 
of value, and has no référence to compensation in the nature of Insurance 
provided by Workmen's CompeniSation Acta. 

[Kd. Note. — For othen définitions, see Words and Phrases, Mrst and 
Second Séries, Damages.] 

7. OôiscMERCE <g=»8(l)— State Stattttes — Effect. 

Where a congressional act supersedes state statutes, a statute of the 
state, enaetedaf ter the passage of the congressional act, is of no effect 
in so far as Itis wlthin the scope of the congressional act. 

8. Tbial <g=>419 — :MbTioN to Dismiss— WÀivbr. 

A defendant's motion to dlsmlss thè complaint at the close of plaintlfCs 
eiase is waived, where after déniai it proceeds with thé trial and intrù- 
duces évidence. ' j 

Iii Error to the District Court of the United States for the South- 
ern District of New York. 

Action by George W. Linnekogel against the Erie Railroad Com- 
pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Llnnekogel, hereinafter called "plaintiff," was a brakeman in the Erie em- 
ploy, and brought thls action for Personal injuries, alleglng that he had been 
hurt while on one freight car and t>y the' impact of other cars upon the one 
on which he was standing; such other cars havlng been "negligently caused 
and peiiriiitted tt) be sentdown hlU or grade upon the same trâcK iipbn which 
l)laintiff's car then was at a fast rate of speed, and wlthout having any person 
upon said other cars to hold or control tlie speed" of the same. 

The fédéral, Ereployers' Liability Act adniittedly applies to this lltigatiof. 

'Tlie blrcumstances of InjUry were sucji that no one but plaintiff himselfdi'd 
or could speak as to.many détails. He >vas a member of a "yard xrew" whose 
business It was to sort out or assemble, as might be required, freight cars 
eîthér ÏOr despatch or tinïoading. This opération wias treing çonducted at 
night oh traciis haVipg a.'sufttcient slqpe or grade to permit cars, once given an 
impetyis, to roll with accèlerating speed down hlll unless or until ciiecked by 
btaite bi? othervvise. Linnekogel mounted a car, which was then detaehed.from 
the Une in which it was, pérmitted to roll down hlll about 380 feet, when it 
was stopped by plaintiff** application bf brakes. He knew that other cars 
would come down the same incline and against the car on which he stood, and 
in expectàtîOft'of this evênt he stood on top of his car and in thé taiddle of it, 
with nothing to -hold onto. It was too dark to see the other and approaching 
cars until they were withln a few feet of him. Over objection and exception he 
testlfied that the other and expected cars came down the track and hit this 
car "with a crash" so violent that he "went up In the air," and came down 
with his own car "going out from undsrneath my feet." He testitied that the 
resuit was that. his car, with brakes set, was swept out froni under him, so 
that he fell between the car he had been on and the cars that struck his "with 
a crash," receifing painf ul and permanently disabling Injuries. ' . 

The "eut" wtilch thus came down the track "with a crash" consisted of two 
cars, on Wliicli there was no brakeman. At a time in the trial (during the 
plaintiff's case) when there was no évidence from what distance the "eut" 
had been dropped down upon plaintiff's car, expert witnesses for plaintiff 
•were askéd a hypothetlcal question which assumed that said "eiit" had been 
*'sent down onto a sldé track or siding for a distance of about 380 feét," or 
the same distance that plaintiff's car had been pérmitted to run before plain- 

©=»For other casec see same topic & KBY-NUMBBR ifi ail Key-Numbered Dlgests & Indexe» 
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tifiE stopped It ; the objeet of the questloner being to ellclt the answer (wWch 
was given) that cars traveliiig by gravity such a distance should hâve been 
attended by a brakemau. Plalntiiï ha vin? rested, and while a motion to dismlss 
was pending, thls expert was recalled and was asked the followlng: "What 
Is the greatest distance you ever saw a loaded frelght car allowed to go down 
that grade fl. e., somewhat siniilar grades in other yards where the witness 
had worked] without a man on top to man the brakes? A. None; ride them 
ail." Thls closed plalntiff's case, and the motion to dismlss was denled. 

Defendant's évidence frora the other members of the yard erew was to the 
effect that two cars had been eut o£E and permltted to roU down upon plaln- 
tiff's car frora a distance of not over 200 feet, whlch was common, ordlnary, 
and safe practlce. The majorlty of thls court consider that there was some 
testlmony ellclted from defendant's witnesses tendlng to show that the "eut" 
had been permltted to roll down grade a greater distance than 200 feet, and 
perhaps as much as 380 feet. With thls the writer does not agrée. At the 
close of ail the évidence défendant agaln made a motion to dismlss or to 
direct a verdict ; thls having been denled, and plalntlfC havlng a verdict, thls 
writ was taken. 

The Injury occurred in New Jersey, and at the time thereof the Workmen's 
Compensation Act of that state was in force. The asslgnments of error assert 
In substance: (1) Plalntiff was injured by an assumed rlsk of bis employment; 
(2) It was error to permit plalntiff to characterlzé the Impact of the "eut" upon 
hls car as a crash ; (3) the hypothetical question put to plalntiff's experts was 
not warranted by the évidence, and therefore its allowance was error; (4) 
the AVorknien's Compensation Act of New Jersey applied, at least in so far as 
to regulate the amount of recoverable damage; (5) the complaint should 
hâve tjeen dismissed at the close of plalntiff's case. 

Stetson, Jennings & Russell, of New York City (William C. Cannon 
and Coulter D. Young, both of New York City, of counsel), for plain- 
tiff in error. 

Sydney A. Syme, of Mt. Vernon, N. Y., for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1J 
1. It is true that one suing under the fédéral Employers' Liability Act 
is held to assume the risk of his employment, but that does not include 
risks incident to the négligence of defendant's agents, employés, or 
officers. Boldt v. Pennsylvania R. R. Co., 218 Fed. 367, 134 C. C. A. 
175 ; New York, etc., Co. v. Vizvari, 210 Fed. 122, 126 €. C. A. 632, 
L. R. A. 1915C, 9. As applied to this case, the risk of falling ofï a 
car properly managed or handled was a risk of plaintifï's employment ; 
but the risk of being thrown ofï his car by the négligent act of his 
employer or any one for whom that employer was responsible was not 
such risk. 

[2, 3] 2. To describe the meeting of two cars as a crash, or a vio- 
lent crash (as was also donc by the plalntiff while testifying), is to state 
an opinion or a resuit. Where to draw the line between permîssible 
statements of this nature and those which canriot be approved is not 
always easy, and is a matter concerning which much discretionary 
powerexists in the trial judge. Standing alone, the words complained 
of are of little or no probative force, yet they represent an endeavor to 
convey the idea of swift and ungoverned approach, and if the witness 
had stated what turned out to be the poorest of guesses as to the speed 
of the advancing cars, no one would hâve challenged his right so to 
testify. Subject to cross-examination, we think the words wère right- 
ly permltted to stand as well within the reasonable rule of the cases 
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collated in Wîgmore on Evidence, § 1977. See, also, Beers v. West 
Side, etc., pp., 101 App. Div. 308, 91 N. Y. Supp. 957. 

[4] 3. A hypothetical question must rest upon facts in évidence at 
tlie time thè question is put. Nothing beyond the reasonable éffect of 
such eyidence çan be embodied in. the question, though the effect of 
the eylâence , includes inf erence.Si i properly drawn therefrom. The 
question complained of was conf essedly put because it was thought 
a "fair inference" that the "eut" of cars that was said to hâve crashed 
into plaintiff's car cartie frofn the sanie point as had the plaiiitifï's ; 
i. e„ had rpllëddowri the same distance. Considering the^ nature of 
the freight yard- in which work was going on, with its multitude of 
switches, the absence of testimohy as to What cars, or how many, were 
to be switched;' of froïn or to what points, we do not think the infer- 
ence legitïmàte, and corisider the allowance of the question, at the time 
it was askedj error. : 

[5] But a majority of the court are of opinion that no harm was 
donè.by the question, because there subsequently appeared testimony 
that would hâve justified the question at a later stage of the case ; and 
the writer of this opinion thinks that plaintiff's experts by finally testify- 
ing that permitting any car to fun down hill at night unmanned, for any 
distance, was (in effect) bad railroading, put plaintiff's case on a dif- 
férent ground, but still consistent with the pleading. This last testi- 
mony. Was not objected to, and when it had been given the answer to 
the hypothetical question became (in my judgment) both immaterial 
and harmless. 

[6, 7] 4. The assertion that a recovery under the fédéral act hère 
invoked can beàn any way modified by the Workmen's Compensation 
Act of the State in which the accident happened certainly lacks au- 
thority. It seems to us unsustainable upon the reason of the matter. 
It is .'the essehtial nature of any compensation act that it does not 
dépend upon of is not invoked as the resuit of an act of négligence. 
What is assured to the workman thereby is not compensatory damages 
for a tort, but a species of insuratice against hurts received in the Une 
of occupation withbut (perhaps) anybody's f ault. But section 1 of 
the Liability Act (35 Stat. 65) déclares that common carriers shall be 
hable "in; damages" for injuries due to their "négligence." Thèse 
words refer to a course and habit of litigation only too well known for 
some générations and must be interpreted accordingly. Damages 
mean what juries assess according to their own views of value, and 
thè act authorizing such damages supersedes ail state laws relating to 
the same subject. Mondou v. New York, etc., Co., 223 U. S. 1, 32 
Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Seaboard Air 
Une v; Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. 
R. A. 1915C, 1, Ann. Cas. 1915B, 475. It must be equally true that 
such législation is unaffected by any subséquent state act, for what 
cannot survive congressional action certainly cannot control it. 

[8] 5. When defendant's motion to dismiss the complaint at the 
close of the plaintiff's case was denied, the défendant was bound to 
elect whether to go on and introduce évidence or rest upon the in- 
firmity of the case as made by plaintiff. It went on, and thereby waiv- 
ed the right to complain in this court of the déniai of the motion. 
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Union Pacific, etc., Co. v. Daniels, 152 U. S. 684, 14 Sup. Ct 756, 
38 L. Ed. 597. Nor is the rule différent in this state. Porges v. Unit- 
ed States, etc., Co., 203 N. Y. 185, 96 N. E. 424. 

It follows from the foregoing that the judgment must be affirmed, 
with costs. 



LEVI STRAUSS & CO., Inc., v. SILVERSTEIN. 

SILVERSTEIN V. LEVI STRAUSS & CO., Inc. 

(Circuit Court of Appeals, Second Circuit. January 16, 1018.) 

No. 126. 

1. Salés €=S8 — Contract by Courespondence — S\le by Sample. 

Wliere, by correspondence unambiguous in its terms, tlie buyer ordered 
thread according to sample previously furnislied by tlie seller, the con- 
tract was oue by sample, and It is the duty of the court to so déclare it. 

2. Sales i©=»420^Refusal to Accept — Action — Province of Court and Jury. 

Where a sale was by sample, the only question for the Jury, in an ac- 
tion wherein the seller claimed damages for the buyer's refusai to ac- 
cept deliveries, and the buyer damages for the seller's failure to deliver 
the goods bought, is whether those tendered conformed to the sample. 

3. Sales <S=>166(5) — Sale by Sample— Effect. 

Where thread was sold by sample, and the sample on which the price 
was based was manufactured of Egyptian yarn, the buyer is entitled to 
demand that the thread delivered be manufactured of that same yarn. 

4. Sales "Ss^lSSlS) — Samples. 

Where thread is sold by sample, the seller is bound to furnlsih thread 
according to the sample, even though, having no 3/24 in stock, it substitut- 
ed a better and stronger thread, wliich by mistake it labeled 3/24. 

In Errer to the District Court of the United States for the Southern 
District of New York. 

Action by Isaac J. Silverstein, doing business as the Globe Thread 
Company, against Levi Strauss & Co., Incorporated, begun in the 
State court and removed to the fédéral court, where it was consOlidated 
with an action by Levi Strauss & Co. against Silverstein, plaintifï in 
the other action. There was a judgment for Silverstein and Strauss & 
Co. brings error. Reversed. 

Leventritt, Cook, Nathan & Lehman, of New York City (Emil Gold- 
mark and Mortimer Brenner, both of New York City, of counsel), 
for Levi Strauss & Co., Inc. 

Blandy, Mooney & Shipman, of New York City (Edmynd L- 
Mooney and Eli S. Wolbarst, both of New York City, of counsel), for 
Silverstein, 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. Levi Strauss & Co., Inc., are manufactur-. 
ers of overalls at San Francisco, having an office in New York City, 
and Silverstein is a manufacturer of thread in New York City, tradihg^ 
under the name of the Globe Thread Company. Isaàc J. Silverstein 
sued Strauss & Co. in the state court to recover the price of thread 

<S=:»Fot other eaeea see same topic & KEY-NUMBER in ail Kay-NumbèriedDlgestS' S .Indexé*. 
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delivered by him to Strauss & Co. under a contract for 10,000 tubes, 
together with damages for their refusai to accept full deliveries. 
Strauss & Co. sued Silverstein in the District Court of the United 
States for the Southern District of New York to recover damages for 
his failure to deliver 10,000 tubes of thread conforming to sample, and 
removed his suit from the state court to the United States court. 
Thèse two causes were Consolidated, tried together, and this is a writ 
of error to a judgment eritered on the verdict of the jury in favor of 
Silverstein. 

The whole question in the case is whether the sale of 10,000 tubes 
of orange-colored thread was by sàrriple or by description,' and the 
contract, whichever it was, is contained in the correspondence of the 
parties. A contract prior to the one sued upon was entered into by the 
f ollowing order : 

"January 3, 1916. 
"Messrs. Globe Thread Co., 147 Spring Street— Gentlemen: We herewlth 
order from you orje (1) case euchôO tubes per case darU red, orange thread- 
silk finish as f oUows ; 

Sllk. Soft. 

3/24 9600 ya^-ds at.; $1.25 $1.18 

3/30 9600 " " 1.15 1.10 

3/36 12000 " " 1.10 1,05 , 

3/40 12000 " " 95 .90 

3/50 12000 " " 90 .84 

"The above are ail to be left twist and to be woiind on tubes universal wind 
and to be delivered î. o. b. our New Yorl<; office 377 Broadway. ïou are ta 
takç out two (2) tubes from eacb fin.se and pack separately and mark Levï 
Strauss & Co., San Francisco, Callfornia, aud deliver with the rest of the 
goods. We remain, 

"Eespectfully yours, I^vl Strauss & Co., 

"Per Simon B. Davis." 

One copy of this order was kept by the Thread Company and the 
other by Strauss & Co. The order was subsequently fiUed, paid for,, 
and is admitted to hâve been satisfactory. The next day negotiations 
began for the contract in suit, the Thread Company putting in the 

following oflfer: . , 

"New York, Jan. 4, 1916. , 
"Messrs. Levi Strauss & Co., 377 Broadway, New York City— Gentlemen: 

As wé are anxlous to be favored with your contract order on the dark red 

orange thread, we tiave refigured once again very cnrefully the cost, and are; 

herewlth giving you the very lowest prices whlch we can accept an order: 
No. Silk. Soft 

24/3 9600 yards @ $1.25 $1.18 

.90/3 9600 " " ..;. 1.15 1.10 

36/3 12000 " " 1.10 1.05 

40/3 12000 " " 95 .90 

50/3 12000 " " .90 .84 

"AU the above quotatlons are flgured on the very best quality cotton, ail 

left twist, to be put up on tubes, universal wind, f. o. b. New York. Thanklng 

you for your sample order, and hoping to receive your further order for this. 

goods, we are, , 

"Yours very truly, ïhe Globe Thread Co." 

Strauss & Co. say they answered this letter by one dated January 
5th, which the Thread Company says was unequivocally turned down 
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by it in a letter dated January 6th, which Strauss & Co. say they never 

received, though the verdict of the jury shows they must hâve found 

to the contrary ; therefore we will omit both in considering this record. 

The next letter is as foUows: 

"February 10, 1916. 

"Messrs. Globe Thread Co., 147 Sprlng Street, New York, New York- 
Gentlemen: We just now received the following telegram from our San Fran- 
cisco hôuse whlch Is no doubt prompted by their recelpt of two (2) tubes each 
o( thread that you expressed February 2: 'Confirm order Globe Thread Co. 
20OO tubes three cord flfty 500 tubes three cord forty 7500 tubes three cord 
twenty four half silk finish and half soft finish. Ship 1000 tubes per month 
rush flrst shlpment.' We therefore direct you to book the following order to 
apply against the coiitract made between yoûr Mr. Sllverstein and our Mr. 
Davis on January 3: 

2000 Tubes 3/50 500 Tubes 3/40 

7500 " 3/24 
half silk finish, half soft finish. Ship the above via Morgan & Sunset Une to 
Levl Strauss & Co., San Francisco, Californla, as per the attached form, at 
the rate of 1000 tubes per month and rush the first shipnient. As , soon as 
shlpment is made, send us three bills hère and original blU of ladlng. 

"Respectfully yours, Levl Strauss & Co. 

"P. S. — Thls thread must be the same eolor, quai, and finish as those ex- 
pressed." 

The référence to the contract of January 3d is evidently a typo- 
graphical error for the contract proposed by the letter of January Sth, 
which was rejected by the Thread Company, because admittedly the 
first contract of January 3d was wholly independent, was for différ- 
ent quantities and varieties of thread, and had been filled and shipped. 
When the New York agent of Strauss & Co. presented this letter to the 
Thread Company, its bookkeeper pointed out that there was no un- 
filled contract of January 3d and that the company had no thread in 
stock corresponding in color to that order. She asked thé agent to 
say which shade of five samples of différent shades of orange' they had 
received from Strauss & Co. he wished the color of the thread to 
be, whereupon he selected one to be used, which was used. Thén 
came the following letter, confirming the letter of February lOth, 
and inclosing Order No. 646 for 10,000 tubes : 

"February 14, 1916. 
"Messrs. Globe Thread Co., 147 Spring Street, New York, New York — 
Gentlemen: Herewlth plense find the officiai confirmation No. 646 fpr the 
thread purchased from you by our Mr. Davis. We hereby confirm the phone 
conversation had with you thls morning regarding the eolor of thé thread. We 
just received A telegram from our San Ifrancisco house reading: ' 'Globe thread 
is right shade.' So klndly go ahead and make the shade of the thread llke the 
samples you hâve expressed February 2d, and klndly acknowlege thls by re- 
turn mail to this office. 

"Respectfully yours, Levl Strauss & Co." 

"No. 646 Dep't P 2/9/1916. If this order Is not exactly as trade was made, 
return to our New York office. Address ail correspondence Concernlng 
this order to New York Office. 

"New York, 196 West Broadway. 
"Leyi Strauss & Co., San Francisco, Cal. ■ 
"To be dellvered below 
"Morgan S'inset 
"Bought of Messrs. Globe Thread Co. Address: New York City. Sample 
to New York offic-e. Terms 2/10— 60x ûot latér than % pet. annum al- 

lowed for unexpired tune. - 
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"We reserre the rlght to cancel any number of whlch samples and goodiç 
are not delivered promptly on time. 
"Packed . 

Original No. Call No, Bought. Description ofGoods. Prlce. 

1,000 tubes S/50 soft finish thread .84 

, , . 250 tubes 3/40 soft finlsb thread .90 

.! 3,750 tubes 3/24 soft finish thread 1.18 

1,000 tubes ^/50sllk finish thread .90 

. 250 tubes 3/40 sUk finish thread .95 

3,750 tubes 3/24 sllk finish tliread 1.25 

"Deldvery: 1000 tubes per month. Rush first shipment ail possible. 

"Freight allowance ewt. Est. Am't .¥11,315.00. 

"When goods are ready, send three bills to our New York office and get S/D." 

This order was accepted by the following letter of the Globe Thread 
Company : 

"New York, Feb. 15, 1918: 

"Levi Strauss & Company, 377 Broadway, Oity — Gentlemen: We hâve en- 
tered your order #646, dated February 9th for the followlng: 

"Terms: 2% lO/SOx, f. o. b. New York. 

1,000 tubes #50/3; soft finish 84 

250 tubes #40/3 soft finish 90 

3,750 tubes #24/3 soft finish 1.18 

1,000 tubes #50/3 silk finish .... .90 

250 -tubes #40/3 silk finish .95 

3,750 tubes #24/3 silk finish 1.25 

"All;abpve Is to he orange shade, put up on tubes, to be delivered about 1,000 
tubes pèr month, and we çxpect to begin shipment about March lOth. Thank- 
ing you for samè, we are, 

"Yery truly yours, The Globe Thread Co." 

: The, Thread Company made a number of deUveries, which were 
rejected by Strauss & Co. as not up to the sample, and they ultimately 
refused to receive any more. 

[1, 2] The coritract in our opinion results from the foregoing cor^ 
respondence.. We cannot accept the contention of the Thread 
Company that the letter of February lOth is to be disregarded. The 
effect of doing so would be to make the sale one by description, where- 
as it expressly required the thread to be of the same color, quality, 
and 'finish as the samples expressed February 2d. The Thread Com- 
pany rtevèr rejected the proposition contained in this letter; on the 
cbntrary, it accéptéd the offer, asking only for spécifie. directions as tp 
the shade of the orange-colored thread to be manufactured, about 
which particulartherenever has been any dispute. This correspond- 
ence being plaîrt and unambiguous, it was the duty of the court to con- 
strue it and to cçnstrue it as a sale by sample as Strauss & Co. re- 
quested'. The shàcie of the goods delivered was acceptable to Strauss 
& Co. andffie question for the jury was whether they conformed to 
the samples expressed February 2d of the original order- of January 
3d in ôther respects,; as required by the letter of February lOth. 

[3] Strauss & Co. likewisc assign error to the refusai of the court 
to charge that the thread was to be manufactured of combed Egyptian 
yarn. As.it is admitted by the Globe Thread Company that fhe sarnple 
thread of JaniTary 3d was combed Egyptian yarn, and that the price 
fixed in order 646 plainly indicated that yarn, the refusai of the rc- 
quest was error. 
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[4] In filling the original order of January 3d the Thread Company, 
having no 3/24 in stock, substituted a stronger and bettçr thread, 4/30, 
which it is said was labeled 3/24 by mistake. Assuming that this was 
an honest mistake, nevertheless the samples of the thread furnished 
on, that original contract were expressly made the samples to which the 
gobds ordered under the contract in suit must conform, and Strauss 
& Co. could not be required to take anything else. 

The judgment is reversed. 



P. M. DAVIES & CO. V. PORTER. * 
(Circuit Court of Appeals, Eighth Circuit. February 19, 1918.) 
No. 4954. 

1. Jury €=28(17) — Jubt Tbiai. — AVaiveb — Stipulation. 

A stipula tlou on tlie first trial, walvlng jury ti tal, does not affect the 
right of either party to deiuand trial by jury after judgment on tbe 
first trial bas been reversed and the cause remanded. 

2. JUDOMENT ©==715(2) — CONCLUSIVENESS — MaTTEBS OoNCLUDEO. '■ 

While a judgment is conclusive, not only as to what was decided, but 
as to what mlglit hâve been decided, a judgment In an action in the state 
court against a Chamber of Commerce and défendant, whom It waa 
clalmed asserted a lien on a certlficate of membershlp of which plaintlffl, 
as recelver, clalmed to be the équitable owner, is not, defendant's lien 
claim having been denied, conclusive against plalntifl's right to recover 
against défendant on account of alleged spéculative transactions betweeii 
défendant and the corporation of which plalntlff was recelver. 
S. Gaming <@=>2C(1) — Recoveby — Statute. 

In the absence of statute, authoriziug recovery, money lost In a gaming 
transaction cannot be recovered, as no court wlU lend Its ald to one who 
founds hls cause of action upon an immoral or illégal act. 

4. Corporations <©=>432(12) — Actions — Evidence — Suiticienct. 

In an action by the recelver of a corporation to recover against défend- 
ant on account of alleged spéculative transactions clalmed to hâve been 
cairied on through défendant by the secretary-manager of the corporatioui 
évidence held to show that such officer was acting for the corporation. 

5. Corporations <S=3428(5) — Directoes — Neqlect of Duty. 

Where corporate dire<îtors, who were the sole stockholders, other than 
an officer of the corporation and hls wife, neglected to examine the cor- 
porate books, and an examination would hâve dlsclosed the transactions 
complalned of, the dlrectors must, by reason of thelr derelictlon of duty, 
be deenied to hâve knowledge of such transactions, so that It was Imput- 
able to the corporation. 
•6. ÀPPEAI, AND Ebrob !©=1194(1) — Keview — Presumptions. 

Where the Appellate Court, on reversing judgment for défendant, ex- 
pressly declared It was not its intention to in any wise pass upon the 
merits of the controversy, the presumptlon that there was évidence suffl- 
cient to warrant a findlng for either party, for as otherwise the court 
would hâve afflrraed the judgment in favor of défendant, is concluslvely 
negatlved. 

In Error to the District Court of the United States for the District 
<5f South Dakota ; James D. Elliott, Judge. 

Action by Clément. F. Porter, Jr., receiver of the Iridependent Ele- 
vator Company, against F, , M. Davies & Co., a corporation. There 
was a judgrnent for plaintiff, and défendant brings error. Reversed 
and remanded, with directions. 

See, also,,224 Fed. 451, 140 C. C. A. 28a 

^csFor oUier cases see same toplc & KEY-NUMBER In ail Key-Numbered DIgests £ Indexes 
•Rehearlng denied Aprll 22. 1913. 
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H. V. Mercér, of Minneapolis, Minn. (Krause & Krause, of Dell 
Rapids, S. D., on the brief», for plamtiff in error. 

Frank McNtilty, of Aberdeen, S- p. (Howard Babcock, of Sisseton, 
S. D., on the brief), for défendant in error. 

Before SÂNBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, bistrict Judges. 

TRIEBER, District Judge. This case is hère a second time, and 
the writ of error is prosecuted from a judgment entered upon the ver- 
dict of a jury in favor of the plaintiff, the def-endant in error in 
this court. For convenience the parties will be referred to herein as 
they appeared in the court below; the défendant in error as plaintiff, 
and the plaintiff in error as défendant. In the opinion of the Circuit 
Court of Appeals (223 Fed. 465, 140 C. C. A. 11), the issues made 
by the pleadijigs are set out sufficiently to make it unnecessary to re- 
state them in this opinion. 

[1] It is claimed that, as the first trial was had to the court, a jury 
haVirig. been waived by stipulatioti in writing, it was error to grant 
piaintiff's motion to try the cause to a jury, The contention is with- 
out meriti as such a stipulation does not affect theright of either party 
to demand a trial by jury, on a second trial, after the judgment in 
the first trial has been reversed ahd remanded for a new trial. Burn- 
ham V. North Chicago, Street. Ry. Co., 88 Fed. 627, 32 C. C. A. 64; 
24 Cyc. p. 173 ; 11 A. & E. Encyc. of Law, p. 1108. 

[2] It is next claimed that the court erred in excluding the record 
of a cause determined in the district court for the Fourth judicial 
circuit, of the county of Hennepin, state of Minnesota, ofïered for 
the purpose of sustaining defendant's plea of res adjudicata. That 
was an action by the présent plaintiff against the Chamber of Com- 
merce of Minneapolis and the défendant, claiming that the Independ- 
ent Elevator Company, of which he was receiver, was the équitable 
owner of the rnembership in the Chamber of Commerce, the légal 
title of which was in the name of A. J. Norby, and on whiçh the de- 
fendant claimed a lien under the rules of said Chamber of Commerce, 
and which rnembership was about to be sold by direCtors of the Cham- 
ber of Commerce to satisfy defendant's claim of lien. The prayer 
for relief in the complaint in that cause was to decree the membership 
certi|icate, standing in the name of Nbrby tOibelong to the plaintiff 
as receiver of the Independent Elevator Company and entitled to the 
possession thereof, and that Davies & Co. hâve no right, titk, or in- 
terest in or to the same, or ariy lien upon the samé. The only issue 
in that case, so far as the défendant herein was concerned, was wheth- 
er it was entitled to a lien on the certifîcate of membership, aiid the 
court held that it was' not.' In Bâtes v. Bodie, 245 Ù. S. 520, 38 Sup. 
Çt. 182, 62 E. Efi. -T— , opinion filed January 21, 1918, the coitrt, after 
referring to its' former décisions, épitprtiized the law established as 
a test of the thing adjudged and the ext'ent 'of its estoppel'as follows: 

"If the second action Is upon the same claJm.or demand as th^t In whleh 
the judgment pleaded was rendered, the judgment ÎS an absolute bar not Only 
of what was decided but of what might hâve been decided. If 'tile second 
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action was upon a différent elaim or demand, tlien tlie judgment Is an estoppel 
'only as to tliose matters in issue or points controverted, upou the détermina- 
tion of wliicli tlie flnding or verdict was rendered.' " 

As there was no such issue involved in that cause as is presented 
in the instant case, the court committed no error in sustaining plain- 
tiff's objection to the introduction of the record of that cause. 

At the close of the évidence, the défendant asked for a peremptory 
instruction, which was denied by the court, and proper exceptions 
saved. 

[3-5] The object of the action is to recover money by the plaintiff 
as receiver of the Inrlependent Elevator Company, alleged to hâve 
been paid to the défendant by one A. J. Norby, which money belonged 
tq the Elevator Company, as was well known to the défendant, and 
was used for alleged wagering transactions. The pleadings raised 
two issues: 

(1) Were Norby's transactions with the défendant for himself, or, 
as gênerai manager of the Elevator Company, for the Elevator Com- 
pany and its sole benefit? 

(2) Were the transactions between Norby and the défendant mère 
wagering transactions, and, if they were, can the plaintiff recover the 
moneys, belonging to it, and alleged to hâve been paid to the défend- 
ant? 

If Norby acted for himself and unlawfuUy used the funds of the El- 
evator Company, which fact was known to the défendant, it is no doubt 
liable for the money thus unlawfully received and appropriated by it. 
On the other hand, if he acted as the agent of the Elevator Company,, 
for its sole benefit, with the knowledge and consent, either express or 
implied of the pfficers and stockholders of the corporation, défend- 
ant was entitled to a directed verdict in its favor. 

Whether the transactions between Norby and the défendant were 
mère wagering or gambling transactions is immaterial, if he acted sole- 
ly for the Elevator Company, as the law is well settled that in the 
absence of a statute, authorizing a recovery of money lost in a gaming 
transaction, the money cannot be recovered, as no court will lend its 
aid to one, who founds his. cause of action upon an immoral or illégal 
act. Higgins v.' McCrea, 116 U. S. 671, 686, 6 Sup. Ct. 557, 29 L. 
Ed. 764; White V. Barber, 123 U. S. 392, 425, 8 Sup. Ct. 221, 31 L. 
Ed. 243 ; Carpenter v. Beal-McDonnell (D. C.) 222 Fed. 453, aifirmed 
235 Fed. 273, 148 C. C. A. 633. And this is the rule prevailing in the 
state of Minnesota, where thèse transactions took place. Franklin v. 
Stoddart, 34 Minn. 247, 25 N. W. 400; Nagel v. Randall, 115 Iklinn. 
235, 238, 132 N. W. 266._ , 

Did the évidence justify the submission to the jury of the ques- 
tion whether the transactions between Norby and the défendant, were 
for himself, or for the Elevator Company, whose secretary and man- 
ager he was? The évidence is very voluminous, but a careful reading 
convinces that he acted solely for the Elevator Company, and with 
the knowledge, if not express, clearly implied, of the directors and 
stockholders. 
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The undisputed évidence shows that the Elevator Company was 
a corporation existing under the laws of South Dakota. Its stock- 
holders were A. J. Norby and his wife, Clément F. Porter, St., and 
Frank McNulty. The directors were Mr. Porter, who was président, 
Mr. McNulty, who was vice président, and Mr. Norby, who was 
secretary and gênerai, manager. The business of the corporation was 
at first transacted at Sisseton, S.,D., and later removed to Minneapolis, 
Minn. The Elevator Company being unwilling to comply with 
the requirements of the laws of the stàté of Minnesota, regulating 
the transaction of business in that state by foreign corporations, and 
being désirons of obtaining the benefits of a membership in the Cham- 
ber of Commerce of Minneapolis, transacted its business through 
Norby, who had sole charge of it in Minneapolis; the other directors 
residing in South Dakota. The évidence establishes beyond question 
that the management of the corporation's business in Minneapolis 
was left entirely in charge of Norby; the other directors but rarely 
visiting that office, and never examining its books. The membership 
in the Chamber of Commerce was taken in his name, but paid for by 
the Elevator Company, and held by him in trust for the company. 
Norby during the time employed the défendant as broker in many 
transactions for the purchase and sale of grain for future delivery, but 
thèse transactions were ail for the Elevator Company, whose checks 
were given in ail the transactions, most of them drawn by Norby as 
secretary, and some by Miss Baker, the bookkeepér of the company, 
at the request of Norby. Ail moneys, when there were profits, were 
paid by thé défendant by its checks, payable to Norby, and by him 
deposited to the crédit of the Elevator Company, and on the books 
credited to the profit and loss account, while, when there were losses, 
they were charged to that account. Itt, a number of instances the 
Elevator Company made such purchases or sales through défendant 
for its customers, also in the name of Norby, and the commissions re- 
ceived were credited on the books of the Elevator Company tt) it. Un- 
der the rules of thé Chamber of Commerce, its members only were 
entitled to réceive one-half of the commissions charged by brokers, 
and thesè were also credited on the boôks of the compahy for its 
beriefit. This privilège was no doubt one, if not the main, reason 
which induced the Elevator Company to purchase a membership in 
the Chamber of Commerce. 

During the time thèse transactions took place, thé défendant paid 
to Norby at diflferent times, as profits, sums amdunting to $19,444.94, 
ail of which was paid by checks payable to Nbrby, and by him de- 
posited to the crédit of the Elevator Company arid credited on its 
books. Had the directors, or. either of them, examîned the books of 
the company, théy would haveleàrned of thesè transactions and that 
they wère for the sole benefit of thè company. Frèm a careful reading 
of the testimony, it is impossible to escape the conclusion that it es- 
tablishes conclusively that Norby's transacti'ôiis wèrè for the sole tlsè 
atid benefit of the company, and that they Wère' carried on in his «ame, 
for the only reason that the membership in the Chamber of Comrherce 
was in his name. The neglect of the other directors, who were the 
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sole stockholders, besicles Norby and his wife, to examine the books 
of the corporation for years, which would hâve shown thèse transac- 
tions, and failing to make any effort whatever to ascertain how the 
business of the company was being conducted by Norby, was not only 
a breach of their duties as directors, but also, as by the exercise of 
any diligence whatever, they could hâve ascertained the facts, they 
must be held to hâve knowledge of them. Gold Mining Co. v. Na- 
tional Bank, 96 U. S. 640, 24 L. Ed. 648; Rolling Mill v. St. Louis, 
etc., Co., 120 U. S. 256, 7 Sup. Ct. 542, 30 h. Ed. 639; Pittsburg, etc., 
Co. V. Keokuk, 131 U. S. 371, 9 Sup. Ct. 770, 33 L. Ed. 157. In 
Brown's Valley State Bank v. Porter, 232 Fed. 434, 146 C. C. A. 428, 
an action arising out of similar transactions of Norby as gênerai man- 
ager of the Elevator Company, in which the évidence was very much 
like that in this case, we held that his acts were those of the corpo- 
ration. 

[6] The leamed trial judge, in his mémorandum opinion was under 
the impression that, when the Court of Appeals reversed the case be- 
fore, it must hâve held that there was sufficient évidence to warrant 
a finding for either party, as otherwise it would hâve affirmed the 
judgment in favor of the défendant, although error in the admission 
of évidence had been committed. But this presumption is conclu- 
sively negatived, when the court on a motion for a rehearing said : 

"It was not our intention to in any wise pass tipon the merits of the con- 
troversj'. « * • and in vlew of th<> possible embarrassment that it may 
cause the défendant on a new trial the same (referring to the expression, 
which it was thovifiht might affect the merits) may be omitted from the opin- 
ion." 224 Fed. 451, 140 C. C. A. 288. 

The court erred in refusing to direct a verdict in favor of the de- 
fendant, and the cause is reversed and remanded, with directions to 
grant a new trial. 



DEXTEK HORTON TRUST & SAVINGS BANK v. CLEARWATER COUNTY, 

IDAHO, et al. 

(Circuit Court of Appeals, Ninth Circuit. February 18, 1918.) 

No. 2968. 

1. COUNTIES <S=3ll3(6) — CONTKACTS FOB CRTHSING AsSESSABLE TIMBEB LAND — 
POWEBS OF COUNTY BoABD. 

Const. Idaho, art. 18, | 6, provides for the élection blennally of a 
county assessor, who shall be ex offlclo tax collector. Rev. Codes Idaho, 
§ 2119, as amended by Laws Idaho lOlS, c. 127, authorizes the board of 
county commlssioners, on application by the assessor and after a hearing 
on 30 days' notice, to enipower the assessor to appoint such deputies and 
clerks as the business of his office may requlre and to flx tieir compeii- 
sation. Laws Idaho 1913, c. 58, déclares that It shall be the duty of the 
assessor to assess ail real property in his county, and in maklng assess- 
inents to actually détermine as near as praeticable the full cash value of 
each parcel assessed, and further provides for the classification of lanua 
as agricultural, timber, or minerai lands, etc., and requlres the taxpayer 
to make a statement as to thè nature and value of his lands, Held, 

®S9For other cases seè same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
248 P.— 26 
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that the county board is not authorized to contract wlth a thlrd imrson 
to cruise the taxable tlmber lands of the county at a large expense. 
2. CouHTiES ®=»152 — Limitation of Indkbtkdness — "Obdinaey and Nkces- 
SARY Expense." 

A contract for crùlslng taxable tlmber lands ot a county at an ex- 
pense conslderably exceeding Its yearly revenue is invalld; such expense 
not belng an "ordlnary and necessary expense," wlthin Const. Idaho, art. 
8, § 3, prohibltlng counties from Incurring indebtedness or liabillty In any 
yesr exceeding the Inconie and revenue for such year, unless certain 
designatéd conditions are complled wlth relative to the auth&rlzatlon of 
the debt ànd provision made for its payment, but provldlng that the 
restriction shall not apply to the ordlnary and necessary expenses au- 
thorized by gênerai laws of the state. 

[Ed. >îote.— -For other définitions, see Words and Phrases, First and 
Second Séries, Necessary Expenses; Ordlnary Expenses.] 

Appeal from the District Court of the United States for the Cen- 
tral Division of the District of Idaho; Frank S. Dietrich, Jiidge. 

Suit by the Dexter Horton Trust & Savings Bank against the 
County of Clear^ater, of the Statè of Idaho, and D)ren D. Crockett, 
as Treasurer therepf. From a decree dismissing the bill (235 Fed. 
743), complainant appeals. Affirmed. 

During 1914, the county of Clearwater, in Idaho, issued to M. G. I^ease, of 
Oregon, as payment under a contract, warrants aggregating more than $44,000. 
In July, 1915, the Dexter Horton Trust & Savings Bank, appellant hereln, 
acting In good faith, bought the warrants for value from Nease. In Janu- 
ary, 1916, newly elected county offlclals of Clearwater county refused to 
recognlze the warrants as valid obligations of the county, and the bank 
brought thls suit to restrain the county and the treasurer of the county from 
dissipating to other purposes the funds of the county, whlch, it contends, were 
by law applicable to the payment of the warrants it held. 

Ou April 15, 1914, a contract was made by the county of Clearwater, through 
the county commissioners, wlth Nease, whereby Nease agreed to make and 
complète by June 15, 1915, a careful, complète, and thorough cruise and estl- 
mate of ail of the timber of the patented lands In Clearwater county, Idaho, 
wlth certain exceptions not hère necessary to be stated. Nease was to be pald 
1214 cents per acre for bis cruise. The contract requlred reports from 
Nease showlng topographie sketches and features, élévations, description of 
lands, varieties of timber, and much other detailed Information. Nease was 
to givft a bond for the faithful performance of hls contract. The commissioners 
were to examine and accept or reject ail reports flled by Nease at each regular 
session of the board, and to give to Nease or hls assigna written acceptance or 
rejectlon of the reports, and were to issue warrants on the current expense 
fund for an amount equal to 80 per cent, of the amount due Nease as shown 
by the accepted reports; the balance to be held untll 60 days after the com- 
pletlon of the contract and acceptance of the work. Clauses providing for ar- 
bitration in case of disagreement as to the cruises were Inserted, and Nease 
agreed that he would not subcontract any part of the work. As the work 
progressed, Nease flled reports, whlch were àecepted, , and claims were al- 
lô wed for, 80 pei^ cent, as provided for, and after the epmpletion of the work 
the bo,ard allowed the, balance of 20 per cent, called for under the coijtract. 
Nease sold warrants amounting to more than $i8,00O to a purchaser, and, thèse 
warrants were paid by the county. Two days Ijefore the officiais whô had made 
the contract vrtth Nease retlred from office» and before the appellant bought 
the warrants, the warrants were presented to the county treasurer, but were 
stamped by the treasurer "Not pald for want, of funds," and thereafter were 
reglstered, When tlie appelant bank ,bought the warrants, it had no notice 
of any claim of ithe coujity against .their v£(.Udlty, and dld not learn pf the ob- 
jections of the défendant county to them untll September or Octobér, 1&15, or 
shortly before this suit was brought. 

^=9For other cases see same topïc & KEY-NUMBER in ail Key-Number'ed Digeste & Indexes 
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The defentlants, at)iiellees. dënied tlmt tlie county commissi'onei's had ai^thorT, 
ity to issue the warrants ret'erred to, and deuy their valldity, and pleaded that' 
the warrants were issued to Neiise under the contract, when no provision had' 
been made in the tax levy of the year 1914 for the payraent of the indebted- 
ness incurred, and therefore that such Iiidebtedness was not a necessary or 
ordlnary expense, and was void under section 3 of article 8 of the OonstitutioD 
of Idaho. Défendants also asserted that the cruise contracted for wàs not 
made by the assessor or his deputy as required by law, that the contract was 
fraudulehtly entered into, that the work was improperly done, and that the 
treasurer was not obligated by law to pay the Warrants. On the trial the 
bank admitted that no provision had been made to nieet the debt incurred 
under the Nease contract in the tax levy of the year 1914, and that the debt 
was not authorlzed by the vote of the electors of the county. After trial bef ore 
the court, decree was made dismlssing the plaintifC's bill. The bank appeals. 

Peters & Powell, of Seattle, Wash., George W. Tannahill, of Lewis- 
ton, Idaho, and H. B. Beckett, of Portland, Or., for appellant. 

Fred E. Butler, of Lewiston, Idaho, and John R. Becker, of 
Orofino, Idaho, for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOEVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1] The 
statutes of Idaho (section 2119 of the Revised Codes of Idaho, as 
amended by chapter 127 of the Laws of, 1913) provide in substance: 

That the assessor of a county shall be enipowered by the board of county 
commissloners to appoint such clérical assistance as the business of his office 
niay require, deputies to be renmnerated as may be flxed by the county coni- 
missioners: "Provided, that any of the ofticers mentioned in this section re- 
quiring the sen'ices of one or more deputies or requiring clérical assistance 
shall, for a period of at least thirty days before any regular meeting of the 
board of county commissloners," publish a notice In a newspaper, or if there is 
no newspaper in the county, then by putting a notice in his office for thirty 
days before such regular meeting, "of his intention to apply to the board of 
county c-oni:uissioners for a deputy or deputies or for clérical assistance, and 
no deputy shall be appointed or clérical assistance allowed by sald board un- 
tll due proof of the publication of sald notice shall hâve been furnished said 
board and the necessity for said assistance is satisfactorlly shown. * » * " 

The Constitution of Idaho (section 6, art. 18) provides that the 
Législature, by gênerai and uniform laws, shall provide for the élec- 
tion biennially in each county of a county assessor, who shall be ex 
officio tax collector. Certain sections of the laws (article 3, chapter 
58, Laws of 1913) make it the duty of the assessor to assess ail real 
property in his county, and in making such assessments he shall — 

"actually détermine, as near as practicable, the full cash value of each tract 
* * * of real property assessed, and shall enter the value thereof, and the 
value of ail iinprovements thereon * * * lu appropriate colurans against 
the description of such real property in the real property assessment roll." 
Section 39. 

By chapter 58 of the Laws of Idaho of 1913 (section 48), for the 
purpose of assessment, lands must be classified as agricultural, or 
timber, or cut-over ànd burnt timber land, niineral land, and by other 
classifications not material at this time. The assessor (section 49) 
shall exercise his best judgment in classifying land, but the classifica- 
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tîtm made may he amended or revised, and a new classification made, 
or the classification of any particular tract changed by the board of 
county commissioners, if in the judgment of such board the classifica- 
tion has not been correctly made under the provisions of the law. 
There are further statutory guides for the assistance and instructions 
of assessors; for instance, by section 15, the assessor in valuing 
property shall not adopt a lower or différent standard of value because 
the same is to serve as a basis of taxation, but shall value each pièce 
of property by itself and at such sum or price as he believes the same 
to be fairly worth in money at the time such assessment is made. 
The assessor is required to obtain correct statements f rom owners, and 
it is his duty to détermine the value of such property, and return and 
enter the same on the aSsessment roll. 

The statutes above referred to are but part of the scheme for gath- 
ering the lists of property subject to taxation and providing for the 
valuation thereof for taxation purposes. It is urged that the acquisi- 
tion of the information which the assessor must hâve in order to make 
a classification and valuation is merely to qualify the assessor to per- 
form properly the officiai function, and that the valuation only is 
the officiai act., The weakness of this argumept is apparent, we 
think, when wt consider the scope of the duties of the assessor as de- 
fined by the statutes. They make it obligatory upon such officiai to 
classify, and then to détermine, as near as practicable, the full cash 
value of the property subject to assessment in his county. This ob- 
ligation to make classification cannot be lost sight of , and carries with 
it the inséparable duty to acquire enough information to be able to 
arrange the property lists intelligently and as prescribed by law. He 
can always refer to the taxpayer's statemcnt made under section 16 
of the statutory provisions. Primarily, no one except the assessor 
is responsible for the classification; and when classification is had, 
ail of course for purposes of assessment, the assessor alone is re- 
sponsible for determining, as near as practicable, what the full cash 
value of the property may be. Thus in assessing of property there 
are two steps — one the listing, the other the estimating or valuing — and 
while one is the complément of the other, both are essential- in making 
an assessment. Cooley on Taxation, p. 596. In Bloomquist v. Board 
of County Commissioners, 25 Idaho, 284, 137 Pac. 174, the Suprême 
Court of Idaho said that property must be assessed; "that: is, the 
property must be listed for taxation." Furthermore, the court held 
that, uhder the Constitution of Idaho, the duty of assessment was upon 
the assessor, and that, the Constitution having provided a scheme for 
the "mechanical administration of the laws of the state," the Légis- 
lature could not substitùte another method therefor. It might well 
be that, in order to enable the assessor to reach the full cash value 
of timber lands, it would be of great aid to him to be furnished with 
a cruise by experts of the timber upon timber lands ; it might also well 
be that it would be of great assistance to him to hâve expert mining 
engineers furnish reports concerning the ore bodies in the mines 
situate in his county, or that {je would be given great assistance by 
having expert reports upon the value of agricultural lands. 
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But the law assumes that the assessor is compétent to arrive at 
Teasonably fair valuations, and that, if need be, he will inform him- 
self sufficiently well to make values ; hence it does not expressly au- 
thorize the expenditure of public funds for the employment of experts 
to gather such information for the aid of the officiai, and we are 
cited to no statute which fairly implies authority for incurring ex- 
penses of such a character. The limitations upon the employment of 
assistants are very positive. If the regular force of his office is in- 
adéquate, the assessor may hâve some assistance, but only as limited 
by section 2119; that is, he may employ such deputies or clerks as the 
board of county commissioners may empower him to employ, and 
even then, before the board can act, it must appear that the officiai 
has given notice of intention to apply for assistants, and it must 
be satisfactorily shown to the board that there is need for such 
assistance. State v. Goldthait, 172 Ind. 210, 87 N. E. 133, 19 
Ann. Cas. 737. The case of Pacific Timber Co. v. Clarke County 
(D. C.) 233 Fed. 540, called for an interprétation of the powers of 
county commissioners under the laws of Washington, which, in respect 
to assessments and equalization, are at least in some respects différent 
from those of Idaho. Section 3890, R. & B. Code; Gen. Custer Min- 
ing Co. V. Van Camp, 2 Idaho (Hasb.) 40, 3 Pac. 22. What the powers 
of the board of equalization might be to make the Nease contract 
we need not stop to analyze, for plainly the agreement was made by 
the board of commissioners with a view to furnishing information for 
the assessor in making his assessment, and should be judged accord- 
ingly. 

[2] Appellants urge that neither the contract nor the performance 
thereof by Nease was in violation of section 3 of article 8 of the 
Constitution of Idaho, which is as foUows: 

"Sec. .s. No county * * * jjhall inciir any Indebtedness, or liablllty In 
any manner or for any purpose, exceeding In that year the inconie and 
revenue provided for it for such year, without the assent of two-thirds of the 
qutilifled eleotors thereof, voting at an élection to be held for that purpose. 
* * * Any indebtedness or liablllty incurred contrary to thls provision 
shall be vold: ProvidMl, that thls section shall not be construed to apply to 
the ordlnary and necessary expenses authorlzed by the gênerai laws of the 
State." 

It is important to keep in mind the concession that the indebtedness 
now questioned was incurred without the assent of the electors at an 
élection held to submit the question, and also that no provision was 
made for the collection of an annual tax sufficient to pay the interest 
on the indebtedness, and to constitute a sinking fund for the pay- 
ment oî the principal, and also that such indebtedness exceeded the 
income and revenue for the year in which it was incurred. The 
inquiry is therefore at once narrowed to this: Was the purpose for 
which the indebtedness was incurred one of the "ordinary and neces- 
sary expenses authorized by the gênerai laws of the state"? We are 
greatly assisted in reaching décision upon the true ineaning of the 
constitutional section and the proviso by the views of the Suprême 
Court of the state, expressed in Bannock County v. Bunting & Co., 
4 Idaho, 156, 37 Pac. 277, where it was held that a comparatively 
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small expense paid for a temporary jail was an ordinary and neces- 
sary one authorized by the Constitution, and in Ada County v. BuUen 
Bridge Co., 5 Idaho, 79, 47 Pac. 818, 36 L. R. A. 367, 95 Am. St. Rep. 
180, where it was held: 

"That an Improveinent Involvlng an expendlture of nearly $40,000, where tlie 
rev«nne of tlie county for tlie year was onlyabout $70,000, woulcj not readijy 
be elassed as an 'ordinary and necessary expense.' " 

The court said : 

"It would be difBcult, \ve apprehend, to name an expense under such a 
construction that would not bç 'ordinary and necessary.' If a necesslty existed 
for the bridge, there was no conceivabte excuse for not complylng with the 
plainly ex,pressed provisions of the Constitution and the statutes. If thèse 
provisions of law are to be Ignored or defeated upon flimsy technicallties, it 
is diffiéult to see what protection the, pe(^le will hâve." 

The expenditure involved in the contract with Nease amounted to 
approximately $63/XX); whereas, the available revenue was approxi- 
mately little more than $53,000, out of which would hâve to corne the 
usual ordinary and necessary expenses for 1914, which amounted to 
about $59,000. ' 

In Dunbar v. Board of County Commissioners, 5 Idaho, 415, 49 
Pac. 409, the court, after pointing out that the terms "ordinary and 
necessary" are used conjunctively in the constitutional provision, said 
that expendittires made in excess of the revenues of any current year 
must not only be for ordinary expenses, "such as are usual to tlie 
maintenance of the county government, the conduct of its necessary 
business, and the protection of its property, but there must exist a 
necessity for making the expenditure at or during such year," and 
concluded that the building of a bridge and the payment of scalping 
boraities were not ordinary, but extraordinary, expenses, and, being 
such, could not be created in excess of the revenue for the fiscal 
year in which such expenses were incurred without the assent of 
the necessary two-thirds of the electors of the county voting at an 
élection duly called and held. The court also held that it was in- 
tended by the makers of the Constitution that the several çounties of 
the State should be placed upon a cash basis, and that the incurring of 
heavv debts by the çounties should not be had, except where the 
people of the çounties should so authorize. 

In Hickey v. City of Nampa, 22 Idaho, 41, 124 Pac. 280, the Suprême 
Court, in disCussing the meaning of the proviso utider considération, 
held that the Législature could say that an expenditure, though out 
of the ordinary, whiçhis incurred for the purpose of repairing somé 
damage done to property, or improving it so as to rerider it service- 
ableto a. city, f ails within the proviso. The expenditure in that case 
was made rief;essary by a casualty, where a large amôunt of property 
was destroyed .by reason of-afirè, which destroyed the water supply, 
and the , municipal authorities proceeded under section 2270 of the 
Revised Codes ^ of ..Idaho, calling for and requiring the restoration 
and improvement of the water systém and fire-extinguishing apparatus. 
The point emphasized was that the making of repairs, although it 
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might only occur at infrequent intervais, would stillbe an "ordinary 
and necessary expense." 

Thèse décisions are in accordance with what we belieye is the true 
construction of tlie constitutional provision, and they lead to the con- 
clusion that the commissioners had no right to enter into the coritract, 
although it may be assunied they honestly believed it would be ad- 
vantageous to the county, until they had complied with the légal re- 
quirements. 

Wmgate v. Clatsop County, 71 Or. 94, 142 Pac. 561, upholds the 
position of appellant. The case involved the construction of article 11 
of section 10 of the Constitution of Oregon, as amended by the Laws 
of 1911 (see I_aws 1911, p. 11), providing that: 

"No county shall create any debts or liabilitles which shall slngly or in the 
aggregate exceed the suni of flve thousand dollars, except * * * to build 
permanent roads within the county, but debts for permanent roads shall be 
Incurred only on approval of a majority of those voting on the question." 

The court drew a distinction between a voluntary indebtedness, or 
one which a county is at liberty to évade or postpone until means are 
provided for the payment of the expenses incident thereto, and an in- 
voluntary indebtedness, or liability imposed upon a county by law and 
which it is not privileged to évade or postpone, and held that, in order 
to carry out the constitutional mandate and fairly to distribute the 
burdens of government, the expenditures there examined into — a 
debt on a contract for cruising timber — necessarily became of such 
a character as to create an involuntary indebtedness, "stationed with- 
out the pale of constitutional inhibition." With great respect for 
the learned court which pronounced the opinion, we are not persuaded 
that under the laws of Idaho there was a duty, the performance of 
which involved the power to contract the debt in question, without a 
vote of the electors. 

It being clear to us that the expense under investigation was not 
an ordinary and necessary one, the resuit must be that appellant cannot 
prevail, and that the District Court was right in dismissing the com- 
plaint. 

Afïirmed. 



JOHNSTON V. KENNECOTT COPPER CORP. 

(Circuit Court of Appeals, Nlnth Circuit. February 18, 1918.) 

No. 3031. 

1. Statutbs ©=56 — Gramting Spécial Privimge ob Franchise — Workmen's 
Compensation Aot of Alaska. 

The Workmen's Compensation Act of Alaska (Laws 1915, e. Tl), ren- 
dering any person or corporation, employing flve or more persons in 
connection with niining opérations carried on in the territory, who shall 
not hâve given notice in manner apecified to reject the provisions of the 
act, liable to pay compensation in accordance with a schedule to em- 
ployés recelving personal injury, or to their benetieiaries in case of death, 
is not violatlve of the Organic Act of Alaska (Act Aug. 24, 1912, c, 387) 

^soFor other cases see same toplo & KBY-NUMBER lu ail Key-Numbered Dlsents & Indexes 
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§ &, 37 Stat..5i4 (Comp. St. 1916, § 3536), Inhlbitlng Hie, Législature from 
granting to any corporation, association, or individual any spécial or ex- 
clusive privilège or franchise, witliout the ailirmatiVè approval oJ con- 
gress, in that it grants any privilège or franchise to the mining coni- 
panies of the territory. 

2. Mastee and Servant ®=347— Workmen'b Compensation. Act of Alaska — 

Validity— Absence of Insurance Featube. 

The Workmen's Compensation Act of Alaska is not invalid, in that it 
fails to provide for payment of compensation to an Injured servant, for, 
though the act contains no Insurance feature, it substitutes another 
scheme to accomplish the same purpose, while the particular method is 
niainly one of législative choice, and so long as the method adopted is. 
reasonably adapted to the purpose, not arfeitrary, and without proper re- 
gard to cause and effect, it is beyond the scope of judicial function to 
disturb the choice. 

3. Constitution AL Law <S=»211 — "Class Législation." 

Generally speaklng, class législation is prohibited by the equal pro- 
tection of the laws clause of the Fourteenth Amendment of the fédéral 
Constitution, but législation limited in its application is not within the 
prohibition, if within the sphère of its opération it affects alike ail per- 
sons similarly situa ted. 

[Ed. Note.^For other définitions, see Words and Phrases, First and 
Second Séries, Class Législation.] 

4. Constitutional L-*w ®=»48, 211 — Class Législation — Discrétion of Lég- 

islature. 

I^egislatibn can be condemned as class législation only when It is with- 
out any reasonable basls and purely arbitrary. The législature possesses 
a wlde scope of discrétion in the exercise of its function of classification, 
and when a législative classification is questioned, if any state of facts 
reasonably càn be eonceived that would sustaln the law, the existence of 
that state of facts when it was enacted must be assuraed. 

5. Constitutional Law <S=>245—-Masî!er and Servant <®=>347 — Wobkmen's 

Compensation Act of Alaska — "Class Législation," 

The Workmen's Compensation Act of Alaska, applying only to mining 
concerns employing flve or more persons in the work, is not violative of 
the equal protection of the laws clause of the Fourteenth Amendment of 
the fédéral Constitution, as class législation ; mining belng the one grêat 
industry of the territory, attended by many hgizards and complëxities. 

6. Mastee and Servant <S=347 — Wobkmen's Compensation Act of Alaska — 

Validity.. , • . ... 

The Workmen's Compensation Act of Alaska, applying to mining con- 
cerns employing flve or more persons, is not Invalid, as making it more 
difficult for workmen to elect to accept its provisions, and to walve them, 
once élection is made, than it is for the employer, or on account of its 
being burdensome for workmen to pay the expenses pertainlng to vérifi- 
cation and recording. 

7. Masteb and Servant <s=3347 — Wobkmen's Compensation Act of Alaska — 

ValidI'TT. 

The Workmen's Compensation Act of Alaska is not invalid, as making 
no provision respeetlng workmen under the âge of ma.1ority for acceptlng 
or rejeeting the provisions of the act ; minors not being denied the inter- 
position of à guardlan or néxt frlend to d6 So for them. ' 

In Error 40' the District Court of the United States for the Third 
Division of the Tè^rritôry of Alaska ; Fi*ed M. Browri, Judge. 

Action by J. W. Johnston, by his next friend, Otto F. Johnston, 
against the Kenneqott Copper Corj3oration, a corporation. Jiidgment 
for plaintiff in àccordance with Workmen's Compensation Act of 
Alaska, and he brings érror. Affirnied. 

^ssFbf other cases see same toplo & KBY-NUMBER in ail Key-Numbered Dtgeets & Indexe*" 
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Thé plaintiff below prosecutes error. While working for défendant in its 
TOlll, he sufCered the loss of hls right foot, aud he allèges that the injurj' was 
the resuit of defendant's négligence. Plaintif? was at the tlme 20 years of 
âge. The défendant by its answer pleaded the Workmen's Comijensation Act 
of Alaska, asserting its liaWllty to be $1,440 ouly* for which amount judgment 
•Was rendered against it and In f avor of plaintiff. The plaintiffl complains 
hère of the action of the court in reoognizlng the validity of theact, and in 
renderiUg judgment in pursuance of its provisions, and not accoPding to his 
àlleged common-law remedy. 

The act in question renders any person or corporation employing flve or 
more persons "in connection with rainlng opérations carried on" in the terri- 
tôry, who shall not hâve given notice in manner specifled to reject the pro- 
visions of the act, liable to pay compensation, In accordance with a schedule 
adopted, to employés reeelving Personal injury, or to thelr beneflciaries in 
case death results from accident in the course of the èmploymiené, provided 
the employé so injured bas not, prlor to Injury, given notice crf his or her 
élection to reject the provisions of the act in manner as prescrlbed. 

The prescrlbed compensation for loss of a foot Is $1,440. No compensation 
Is allowed in any case where the injury is occasioned by wlllful intention to 
bring about the casualty, or where intoxication Is the proximate cause. Pro- 
vision is made for beneflciaries of a deceased person, whose death occurred 
through injury as an employé, to file their claim for compensation in writing, 
verified by the oath of the claimants, and for a hearing before the district 
court, or before a jury if one is demanded. Provision is further made 
whereby the employer may. In anticipation of conflictlng claims of such bene- 
flciaries, flle a bond in the sum of $6,000, or make deposlt of that amount to 
abide the resuit of the controversy. Actions for reeovery of compensation 
as per tlie schedule may be maintaïned In the courts of the tetritory, and at- 
tacîiment may issue on compliance with prescrlbed conditions. The employé 
is inbibited from w.iivlng by agreement any of hls or her rights to com- 
pensation under the act. 

The employer Is coneluslvely presumed to hâve elected to pay compensation 
in accordance with the provisions of the act, unless notice in writing to the 
contrary shall hâve been given to the employé by recordlng sald notice with 
the United States commissioner in whose precinct the employer's opérations 
are carried on; the commissioner to be paid a fee of $1.50 for the recordlng. 
In case the employer sball exercise the right to reject the terms and pro- 
visions of the act, It is declared that he shall not escape liability, and that he 
shall not be entitled to the défenses of assumption of risk, négligence of co- 
employé, or contributory négligence, unless such négligence was the resuit of 
willful intent to cause the injury, or the resuit of intoxication ; and in ac- 
tions against the employer, where he bas rejected the provisions of the act, 
ït is presumed that the injury was the fîrst resuit and growing out of the 
négligence of the employer, and that such négligence was the proximate 
cause of the injury, the burden of proof resting upon the employer to rebut 
the presumptlon. 

Employés are concluslvely presumed to hâve elected to accept compensation 
in accordance with the provisions of the act untU notice in writing is served 
upon the employer or his agent in person, which notice is required to be 
reeorded, as in the case of an employer giving notice of rejection. Such 
notice must be accompanled by an affldavlt thereon showing the date upon 
which the same was served upon the employer. In cases where the employé, 
havlng rejec-ted the provisions of the act, brings action to recover, the em- 
ployer is accorded the right to plead and rely upon any and ail défenses, in- 
cludlng those at common law, including assumption of rlsk, négligence by 
coservant, and contributory négligence: Provided, however, that if the em- 
ployé sustains injuries as a resuit of the employer's failure to exercise rea- 
sonable care to maintain safety devices required by statute, or of the violation 
of any statutory régulations relating to the safety of employés, the doctrine 
of assumed risk shall not apply. It is also provided that, where both the em- 
ployer and the employé hâve rejected the terms of the act, the employé shall 
hâve the same right of action as though the employer had not rejected the 
provisions of the act.' 



410 248 FEDERAL REPORTER 

By section 35 elther employer or employé inay waive rejectlon of the terms; 
of the act In the same manner as they may slgnlfy their élection to rejeçt. 
The thirty-ninth section provides that "the phrase 'mMng opérations,' when- 
ever used in thls act, shall be held î to ijiclude ail work la connection witli 
underground workings, underground mines, open eut workiug, surface work- 
ing, stamp miUs, roller mlUs, Chlorination processes, cs^nide processes, coke 
ovens, ail réduction work of any klnd or character, and ail work performed 
on or for the beneflt of any mine, mining claim, or clalms, whether quartz or 
placer, and the phrase shall be held to include development and construction 
work, as well as work carried on in connection with actual mining or miUlng." 

John Lyons, of Seattle, Wash., and E. E. Ritchie and J. L. Reed,. 
both of yalçjez, Alaska, îor plaintiff in error. 

R. ^ CaperSjOf North Yakiraa, Wash., and E. Lyders, of San 
Francisco, Cal., for défendant in error.: 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WQLVERTON, District Judge (after stating the facts as above). 
The plaintiff challenges the validity of the Alaska act, on the ground 
that it dénies the employé the eqtial protection of the law, and is in 
violatiot} of Seétiqh 9 of the Organic Act Of the territory Of Alaska, 
inhibitihg the Législature to "grant to any corporation, association or 
individual any spécial or i exclusive privilège, * * * or franchise 
without the affirmative approval of Congress." Comp. St. 1916, § 
3536. 

The particular features of the act which it is insisted render it 
nugatory are: First, that it is class ; législation ; second, that it is dis- 
criminatory in its provisions; third, that it possesses no characteristic 
of industrial ins.urance and no provision for payment of compensation ;. 
that it créâtes ho officiai authority for adjustment of daims, but 
merely compounds a schedule of payments to which the injured is en- 
titled, and is a limitation of liability on the part of the employer. 

[1] The suggestion that the act is in violation of section 9 of thé 
Orgatiic Act of the territory is not seriously pressed in the argument 
and briefs of counsel. Nor can it avail plaintiff, for it is manifest 
that the act grants neither privilège nor franchise to the mining com- 
panies of Alaska. 

Counsel for défendant urges that the Fourteenth Amendment to 
the fédéral Constitution can hâve no application in the présent con- 
troversy, because the amendment inhibits state action as it regards the 
déniai of the equal protection of the laws, and does not, it is insisted, 
festrict the législative action of a territory. This questioii may be 
waived, without , cjeciding it, as we hâve concluded that plaintifï cannot 
prevail upon either ofthe questions presented in hisbehalf. 

[2] Fbr corivenience, the third objection will first receive our at- 
tention. The gi|t:of this objectiçn to the validity of the act is that 
it contains nofeature of industrial Insurance and no provision for 
the payment of .compensation. While the act does not contain any 
provision for industrial insurance, it does contain régulations for se- 
cilring payment of the cômpensatioh for injuries. A bond or cash 
ieposit by the mining cbmpany is provided for, where beneficiaries 
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of deceased persons are concerned, out of which to meet the compensa- 
tion to which they are entitled; and in an. action for the scheduled 
compensation, the employé has his attachment for securing the de- 
mand. So it cannot be said that the employé is without provision 
looking to the eventual payment of hisclaim. As to the absence of 
any insurance feature, the late cases of the Suprême Court proceed 
upon a reasoning, in support of Employers' Liability Acts, which ap- 
pears to us to be ample to support the présent statute. 

The New York act (Consol. Laws, c. 67), which is styled the 
"Workmen's Compensation Law," requires every employer subject to 
the provisions of the act to pay or provide compensation, according 
to a schedule, for the disability or death of his employé resulting 
f rom an accidentai personal injury arising out of and in course of the 
employment, without regard to f ault as a cause, except where the 
injury is occasioned by the willful intention of the injured employé, 
or where it resùlts solely from his intoxication while on duty. A 
commission is created, , with judicial functions, for passing upon 
claims, and a state insurance f und is provided for, to be made up 
primarily of premiums' to be paid by the employers. By the présent 
act the district court is constituted à tribunal for ascertaining the 
legitimacy of the claims and the amount, but the so-called insurance 
feature, as we hâve previously indicated, is wanting. In practically 
ail other respects, this act conforms in principle with the New York 
législation. The New York act vvas brought to test in the Suprême 
Court in the case of New York Central R, R. Co. v. White, 243 U. S. 
188, n Sup. Ct. 247, 61 L. Ed. 667, L. R. A. 1917iD,, l, Ann. Cas. 
1917D, 629. Responding to three considérations urged adverse to the 
act— namely, (a) that the employer is subject to a liability for com- 
pensation withput regard to any neglect or default on his part, and this 
though the injury may be solely attributable to the neglect or fault 
of the employé; (b) that the employé is prevented from obtaining 
compensation commensurate with the damages actually sustained; 
and (c) that both the employer and the employé are ' deprived of the 
liberty of agreement respecting the terms of employment — the court 
• first disposed of the questions pertaining to the right of Htigants to 
invoke the common-law remédies and the défenses of assumption of 
risk, négligence of a coemployé, and contributory négligence adversè- 
ly to the continued maintenance of the right in the face of législation 
taking it away and substituting other adéquate remédies and défenses, 
and then proceeded to a discussion of the reasons which are thought 
to support the act, saying: 

"The statute vinder considération sets nslde one body of rules only to es- 
tablish another System in Its place. If the employé Is no longer able to re- 
cover as niuch as before in case of belng injured through the employer's nég- 
ligence, he is entitled to moderate compensation in ail cases of injury, and 
has a certain and speedy remedy, without the difficulty and expense of estab- 
lishlng négligence or proving the amount of the damages. Instead of as- 
suming the entire conseciuences of ail ordinary risks of the occupation, he 
assumes the conséquences. In excess of the scheduled compensation, of risks 
ordinary and extraordinary. On the other hand, if the employer is left 
without défense respecting the question of fault, he at the same tlme Is as- 
sured that the recovery is llmited, and that it goes dlrectly to the relief of the 
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desîgnated beneflciary. And just as the employé's assumption of ordlnary 
risks at eommon law presumably was taken Intd account in fixing the rate 
of wages, so the flxed responsibillty of the employer, and the modifled assump- 
tion of risk by the employé under the new system, presumably will be re- 
flected In the wage scale. The act evidently is Intended as a just settlement of 
a difflcult problem, affecting one of the most important of social relations, and 
it is to be judged in its entirety." 

After referring to the scheme of compensation, the court con- 
tinues : 

"Of course, we cannot ignore the question whether the new arrangement is 
arbitrary and unreasonable, from the standpolnt of natural justice. Respect- 
Ing this, it is important to be observed tbat the act applies only to disabling 
or fatal personal Injuries received in the course of hazardous employment in 
gainful occupation. Reduced to its éléments, the situation to be dealt with is 
thls: Employer and employé, by mutual consent, engage in a eommon opei'ation 
intended to be advantageous to both ; the employé is to contribute bis personal 
services, and for thèse Is to receive wàges, and ordinarlly nothlng more; the 
employer lS;to furnlsh plant, facllities, organlzation, capital,. crédit, is to con- 
trol and manage the opération, paying the wages and bther expenses, dis- 
poslng of the product at such priées as he ean obtain, taking âll the profits, if 
any there be, and of necessity bearing the entlre losses. In the nature of 
things, there is more or less of a probabillty that the employé may lose his 
life through some accidentai injury arising out of the employment, leaving 
his widow or children deprived of their natural support ; or that he. may 
sustaln an injury not mortal, but resulting in his total or partial dlsablement, 
temporary or permanent, with correspondlng impairment of eamlng capacity. 
The physical sufferlng must be borne by the employé alone ; the laws of 
nature prevent thls from being evaded or shifted to another, and the statute 
makes no attempt to afliord an équivalent in compensation. But, besides, 
there is the loss of eamlng power ; a loss of that which stands to the em- 
ployé as his capital In trade. This is a loss arising out of the business, and, 
however it may be charged up, is an expense of the opération, as truly as the 
cost of repairlng broken machlnery or any other expense that ordinarlly is 
paid by the employer. Who is to bcar the charge? It is plain that, on 
grounds of natural Justice, It is not unreasonable for the state, while reliev- 
ing the employer from responsiblllty for damages measured by common-law 
standards and payable Jn cases where he or those for whose conduct he is 
answerable are found to be at fault, to require him to contribute a reason- 
able ^^mount, and accordlng to a reasonable and deflnite scale, by way of 
compensation for the loss of earnlng pbwer incnrred in the eommon enter- 
prise, irrespectivè of the question of négligence, instead of leaving the entire 
loss to rest Wher« it may chance to fall — that Is, upon the Injured employé» 
or his dépend ents. Nor ean it be deemed arbitrary and unreasonable, from 
the standpoint of the employé's Interest, to supplant a system under whlch he 
assumed the entire rlsk of Injury in ordlnary cases, and in others had a 
right to reeover an amount more or less spéculative upon proving facts of 
négligence that often vvere dlfficult to prove, and substitute a System under 
which in ail ordlnary cases of accidentai Injury he is sure of a deflnite and 
easUy ascertalned compensation, not belng obliged to assume the entire loss 
in any case, but in ail cases assumlng any loss beyond the prescribed scale." 

As it relates to the freedom of agreement respecting employment, 
the court is of the view that the act is fairly supportable on the grbuiid 
that it is a reasonable exercise of the police power of the state, The 
court further says concerning the act, answering the objection ad- 
vanced that it is inimîcal to the equal protection clause of the Four- 
teenth Amendment: ' 

"The only apparent basls for it Is In exclusion of farm laborers and domes- 
tic servants from the seheme. But, manlfestly, this , cannot be judlcially 
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declared to be an arbitrary classification, since It reasonably may be con- 
sidered that tlie risks inhérent in thèse occupations are exceptionally patent, 
simple, and familiar." 

Now, ail this discussion has proceeded independently o£ the indus- 
trial insurance feature of the act, and is as applicable and cogent hère 
as to the New York act. The insurance feature, ambng other things, 
is designed to afford the employé adéquate security for his compensa- 
tion. In the présent act, another scheme is evolved, intended to ac- 
complish the sarae purpose. The particular method for âccomplishing 
the purpose is mainly one of législative choice, and so long as such 
method is reasonably adapted to the purpose, and is not arbitrary and 
without proper regard to cause and effect, it is beyond the scope of 
judicial function to disturb the choice. We think that the présent 
législation is reasonably adapted to secure to the employé the compen- 
sation provided for in the act. At least, it is such that the court will 
not say that the législation is arbitrary and not based upon sufificient 
reason for its adoption. 

In Hawkins v. Bleakly, 243 U. S. 211, 37 Sup. Ct. 255, 61 L. Ed. 
678, Ann. Cas. 1917D, 637, another case decided at thesame time, in- 
volving the lowa act (Acts 35th Gen. Assem. c. 147) relating to em- 
ployers' liability and workmen's compensation, the same gênerai rea- 
soning is adopted for upholding the statute, and this again quite aside 
from the insurance provision. The lowa act, in its gênerai features, 
is practically the same as the New York act, and it was held that it 
is not inimical to that cause of the Fourteenth Amendment guarantee- 
ing the equal protection of the laws. See, also. Mountain Timber Co., 
V. Washington, 243 U. S. 219, 37 Sup. Ct. 260, 61 L. Ed. 685, Ann. 
Cas. 191 7D, 642, and Cunningham v. Northwestern Improvement Co., 
44 Mont. 180, 119 Pac. 554. 

This disposes of the third objection favorably to the validity of the 
act in question. 

[3-5] The law is assailed by the first objection on the ground that 
it is thought to be class législation, and this because, out of ail the in- 
dustries, the Législature has selected but one class, namely, mining 
concerns employing five or more persons in the work. This pertains, 
again, to the equal protection of the laws clause of the Fourteenth 
Amendment. Classification of subjects for régulation by law is a 
function belonging to the législative department of government. Gen- 
erally speaking, class législation is prohibited, but législation which is 
hmited in its application, if within the sphère of its opération it afïects 
alike ail persons similarly situated, is not within the prohibition. Bar- 
bier v. Connolly, 113 U. S. 27, 31, 5 Sup. Ct. 357, 28 L. Ed. 923. 

The Législature possesses a wide scope of discrétion in the exercise 
of its function of classification, and such législation can be condemned 
as vicious only when it is without any reasonable basis, and therefore 
purely arbitrary; and when législative classification is called in ques- 
tion, if any state of facts can be reasonably conceived that would sus- 
tain the law, the existence of that state of facts at the time it was 
enacted must be assumed. Lindsley v. Natural Carbonic Gas Co., 220 
U. S. 61, 31 Sup. Ct. 337, 55 L. Ed. 369, Ann. Cas. 1912C, 160. To 
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the same purpose, with elaborate discussion of the subject, see Mil- 
ler V. Wilson, 236 U. S. 373, 382, 35 Sup. Ct. 342, 59 L. Ed. 628, L. 
R. A. 1915F, 829; Louisville & Nashville R. R. v. Melton, 218 U. 
S. 36, 30 Sup. Ct. 676,, 54 L, Ed. 921, 47 U R. A. (N. S.) 84; Mondou 
V. New York, New Haven & Hartford R. R. Co., 223 U. S- 1, 32 Sup. 
Ct. 169, 56 1,. Ed. 32^, 38 L. R: A. (N. S.) 44; Cunningham v. 
Northwester» Improveni.ent Co., supra. 

The application of ; the rule hère is simple. Mining is the. one great 
industry of Alaska. It.is attended by niany hazards and complexities, 
ànd it is not strange that the Législature should rnake of the single 
industry. a classification, fçj- adjustment of wor.kpien's compensation. 
The act is criticîzed becàuse "mining operatibris" are to be held to 
include ail wprk performed on or for tjie benefit of any mine or min- 
ing cl^im; it being .urged that many persons but remotely connected 
with the workipg of njines are thereby included. , This again is matter 
for législative discrétion, "and the .question whether the- workiiien are 
engaged in mining opérations is ohe that can be bést disposed of when 
we come to it. 

[6] The second objection periains to the élective aspect of the law. 
It is insisted that the law makes it more difficult for the workmen to 
makethëir élection to accept the provisions, and to waive thpm wh^n 
the élection is once made, than for the employer, and that it is bur- 
densome for the. workmen to pay the expenses pertaining to vérifica- 
tion and irecording. This, çonstitutes only a minor inequality, ,if in- 
equality it can te çalled, and is writhout the indicia of arbitrary discrim- 
ination. , 

[7] .Lastly, it is insisted that the act makes no provision respecting 
workmen under the âge of majority for accepting or rejecting the 
provisions of the act. The Législature assumed, perhaps, that a minor,. 
hàving the çapacity to çontract or to becontracted with, has the ca- 
pacity to reject or waive such provisions. But, however that may be, 
minors are not denied the interposition of a guardian or next fri«nd 
in idoii^g thç act for them., : : 

Afifirmed. . , 



HTJMPHKEYS V. WALSH et al. 
(Circuit Court of Appeals, Thlrd Circuit. February 19, 1918.) 
■::'■' ' No. 2294. 

1. EXEOUTOES AND ADMINISTR^TOKS ©=421— AOTION TO ImPRESS TRUST ON AS- 
SBTS IN HaNDS OF DlSTRlBUTEE — EQUITABLE OhABACTEB OP ACTION. 

An action by the exœutor of the payée of a note agalnst the dlstrlbutee 
of the maker's Personal esta te, to impress a trust upon a portion of the 
estate, and to hold the dlstrlbutee as' trUstee In respect thereto, undër 
duty to asstgn and transfer to the payee's executor to the aniount of thé 
■ note, was an action pur«ly In equlty, to enforce a purely équitable obli- 
gation; àgainst one who owed plalijtlff no légal duty. 

^sssFor other cases see same topic'À KBY-NUMBBR In ail Key-Numbèred DlgesU à Indexes 
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2. ExECUTORs AND Administrators ®=5423 — Suit to Subject Assets in Hands 

oF DisteibtjTee — Cause of Action. 

The cause of action was not the debt of the dlstributee's ancestor on 
the note, but was the distribution of the ancestor's estate to the distribu- 
tee many years after. 

3. Limitation of Actions ®=>36(1) — Statute of Limitations— Application- 

Action Not Against Debtor. 

A statute of limitations, wlth a savlng clause as to nonresidence of a 
debtor, applicable to action on a debt against the debtor, Is not applica- 
ble to an équitable cause of action to subject a portion of the assets of 
the debtor's estate in the hands of a distributee to payment of the debt. 

4. Equity ®=>87(1) — Lâches— Statutes of Limitation. 

In applying the doctrine of lâches in equity actions, fédéral courts are 
not bound by statutes of limitation of the forum, even when sueh statutes 
are applicable by their terms to such actions. Though in actions at law 
the fédéral courts are bound by the literalism of statutes of limitation, in 
equity the question of unreasonable delay within the statutory limitation 
is still open, and to be determined by the circumstances of each particu- 
lar case ; and even where a statute of limitations exists, and bas been 
made applicable in gênerai terms to suitsiii equity, défendant may avail 
of plaintift's lâches, though the time flxed by the statute has not expired. 

5. Equity <g=387(l) — Lâches— State Statute of Limitations— Exception of 

Statute. 

If the limitation of an applicable state statute yields to the doctrine of 
lâches as applied by fédéral courts, an exception of the statute savlng a 
right of action also must yield, when the statute itself falls before a 
doctrine wlth which' It is in conflict. 

6. Equity ®=>72(1)— "Lâches." 

In légal signiflcance, "lâches" is not mère lapse of time, whether great- 
er or less than the précise time of a statute of limitations ; it is delay for 
such time as makes the dolng of equity either impossible or doubtful, as 
involves the inequity of permitting a claim to be asserted after the death 
of parties, change of title, or intervention of the rights of others, where. 
In conséquence, évidence has been lost or become ôb.scured, the dlscovery 
of the truth is made difflcult, and the party attacked is placed in a posi- 
tion of évident disadvantage. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Lâches.] 

7. Equity ®=78 — Action to Impress Trust on Assets in Hands or Dis- 

tributee— Lâches — ExcEi'TiON of Statute of Limitations. 

Where the maker and payée of a note were both dead, suit by the 
payee's executor and residuary legatee against the distributee of the 
maker's personal estate, to impress a trust on assets received in the dis- 
tribution for application to payment of the note, was barred by lâches, 
where brought 33 years after the claim could bave been asserted against 
the maker of the note, 15 years after it could bave been proved against his 
e.state in the hands of his administrator, and 14 years after it could hâve 
been asserted against the distributee himself, and was not saved in 
equity by any exception of a statute of limitatious as to nonresidence 
of debtors, even if applicable by analogy. 

Appeal f rom the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit by Edward W. Humphreys against Julia M. Walsh and an- 
other. From a decree dismissing the bill, plaintiff appeals. Affirmed. 

^=»Foi otbcr cases see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indeifw 
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Martin Conboy, of New York City, for appellant. 
Frank S. Katzenbsch, Jr., of Trenton, N. J., and M. E. Harby, of 
New York City, for àppçlleés, 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLE Y, Circuit Judge. The question in this case concerns 
the défense of lâches in an equity action as affçcted by a state statute 
of limitations, which, if applicable by analogy, purports to save the 
right of action throughout the non-resïdence of the défendants, ^phe 
case is before us on appeal from a deçree, whereby the District Court, 
disregarding the statute, dismissed the bill on the ground of lâches. 
The avernients of the bill are in substance as follows: 

lii 1882, Edward Walsh, Jr., gave Sôlon Humphrey's his promissory 
note for $42,825.65, payable six months after date. In 19Ô0, Solon 
Humphreys died testate, after naming the plaintiff his executor and 
residuary legatee. In 1901, Edward Walsh, Jr. died intestate, leav- 
ing to survive him, as his next of kin, a widow and son, the défend- 
ants in this suit, to whom, after administration, his estate was dis- 
tributed. Edward J. Walsh, the son— who ia the only défendant servcd 
in this suit and is therefore the only one we shall consider — received 
in the distribution certain shares of the Mississippi Glass Company, 
the value of which exceeds the amount involved in this litigation. 

It is averred that the note remains due and unpaid, but it is not 
averred that demand for payment was ever made by either the payée 
or his executor upon either the maker or his administrator, or tipon 
the défendant in this action as a distributee of the maker's estate be- 
fore the filing ûi the bill in 1916. 

Edward \Valsh, Jr., the maker of the. note, was a résident of the 
State of Missouri to the date of his death, and Edward J. Walsh, the 
défendant, was a résident of the same state from the death of his 
father to the date of service in this suit. Solon Humphreys, the 
payée of the note, and Edward W. Humphreys, the plaintiff, were at 
ail times résidents of the State of New Jersey. The estâtes of the 
maker and payée were administered respectively in the states of their 
domicile. 

The object of the bill is to follow the debtor's personal estate into 
the hands of the distributee and impress upon it a trust for the pay- 
ment of the debt. March v. Russell, 3 Mylne & Cr. 31 ; Alexander v. 
Russell, 3 Russ. 136; O'Donnell v. McCann, 77 N. J. Eq. 188, 194, 
75 Atl. 909; Coddington v. Bispham, 36 N. J. Eq. 224; Harris v. 
White, 5 N. J. Law, 422; Continental National Bank v. Heilman, 
86 Fed. 514, 516, 30 C. C. A. 232. _ 

The défendant moved to dismiss the bill on the ground that in 
bringing suit thirty-three years after the debt had become due and 
fourteen years after the défendant had succeeded to the estate of the 
debtor, the plaintiff is guilty of lâches and is without right to maintain 
this action in equity. To this the plaintiff pleaded the non-residence 
of the debtor and of the défendant and the protection of a saving 
clause of the statute of limitations of the State of New Jersey, which 
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suspends the opération of the statute against non-resident debtors and 
saves the right of action so long as non-residence continues; Tiie 
plaintiff rests his case on ■ the, one contention that the New Jersey 
statute Hmiting actions at law applies by analogy to this action in equi- 
ty, and that the exception of the statute, therefore, is available to him 
and constitutes a vaHd excuse for a delay in bringing the suit, which, 
otherwise, he concèdes, would be lâches. 

The discussion in the coiirt below and in this court on appeal was 
addressed exclusively to the applicability of the cited statute and to 
the plaintiff's right to sit passively under its protection and await the 
appearance of the défendant in New Jersey— the plaintiflf's jurisdiction 
— without first resorting to an action on the note against the debtor or 
against the distributee of his estate in Missouri — the jurisdiction of 
the debtor and of the distributee. But as we view the case it involves 
other considérations, and turns, we think, firstly, upon the question, 
not whether the cited statute of limitations should be applied to this 
case, but whether that statute embraces an action which so resembles 
this action that the statute can be applied to it by analogy; and it 
turns, secondly, upon the broad équitable defence of lâches, with 
respect to which the statute of limitations relied upon, even if appli- 
cable by terms or analogy, is a minor considération. 

[1-3] The nature of this action and the particular, party défendant 
bave important bearings on the question involved. It is pertinent to 
note that the action is not against the debtor or against his personal 
représentative and that it is not on the note to recover the debt — for 
obviously the law adequately affords the plaintiff such a remedy — but 
the action is against one who has succeeded to the debtor's personal 
estate, and is brought in equity to impress a trust upon a portion of 
the estate (specifically describedas stock of the Mississippi Glass Com- 
pany) and to hold the défendant as trustée in respect thereto under 
duty to assign and transf er the same to the plaintiff to the amount of 
the debtor's promissory note with interest. 

On the plaintiff's own showing, the action is purely one in equity, 
brought to enforce an obligation purely équitable in character against 
one who owes the plaintiff no légal duty. The plaintiff's right to 
bring such an action did not arise, of course, until the équitable duty 
arose; and the équitable duty did not arise before the happening of 
the event that imposed it. The event was not the création of the debt 
by the defendant's ancestor, but was the distribution of the debtor's 
estate to the défendant many years after. Therefore, the debt of the 
ancestor is not the cause of action (though upon it the cause of action 
is predicated and proof of it is necessary), and the statute of limita- 
tions (with its saving clause) applicable to an action on the debt 
against the debtor, is not in any way applicable to this cause of action 
against one who is not the debtor. Therefore, our first inquiry, as we 
hâve said, is — Whether there is in New Jersey a statute of limitations, 
applicable to some action at law, which so resembles this action in 
equity as to justify and make possible its application by analogy. 

The saving clause of the only statute which has been cited to us is 
section 8, New Jersey Statute of Limitations, 3 N. J. Comp. Stats. 
•24S F.— 2T 
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3166. This section suspends the opération of the statute and saves 
the right of action to obligées dufirig the' nort-residence of obligors in 
such causes of action as are "spècified in the first, second, third, fifth, 
sixth, and seventh sections of this âét." The causes of action so 
spècified are ail causes ôf action àt law and are of the kind to which 
statutèsof limitations are very gènerally directed. We find among 
them no cause of action resembling, even remotely, the cause of ac- 
tion in this suit; We are not suiprised at this, because the statute 
deals exclusively with actions at law, and is not made applicable, 
even by gênerai terms, to actions in eqùity; If this is a correct analy- 
sis of thé New Jersey statute of limitations, then its saving clause in- 
voked in this case as an excuse for what otherwise is lâches, is of no 
avail to thé plaintifï, and the case stands with no state statute that 
can be applied by analogy to an equity action like this one. 

Although no statute of limitations of New Jersey limiting a cause 
ôf action akin to this one has beenshowri us, and although our indé- 
pendant investigation has disclosed' no such statute (keeping always 
in mind thàt; this is not &n action on thé debt but is' an action to raise 
a trust in the hands of one not the debtOr), we hesitate to décide this 
case upon the ground that there is no New Jersey Statute of Limita- 
tions that can be applied to this action. The case was argued by both 
parties as though thére was such à statute, but its inapplicability was 
urged by thè défendant because of countervailing équitable considéra- 
tions. As this aspect bf the case pertains directly to the law of New 
Jersey, which, as a Fédéral court, we are anxious not to distiirb, we 
shall confine oui- décision tp the phâSéof the case arising under the 
équitable defence of lâches as enforced by Fedehal courts in jurisdic- 
tions in which there are state Stàtutes of lirtiitàtions, which, by terms 
oi: analogy, may be applied to équitable actions. 

[4] In applying the doctrine of lâches in equity actions, it must 
first be observed that Fédéral courts are not bound by statutes of limi- 
tations of the forum, even when théy are applicable by their terms to 
such actions. Kirby v. Lake Shtire, etc. R. R. Co., 120 U. S. 130, 
7 Sup. Ct. 430, 30 L. Ed. 569; Patterson v. Hewitt, 195 U. S. 309, 25 
Sup. Ct. 35, 49 L. Ed. 214. Fédéral courts pursue their own rules of 
equity procédure and enf orce the doctrine without regard to, and, in 
instances, even within the period of an applicable statute of limita- 
tions. Hemmick v. Standard Oil Co., 91 Fed. 332, 33 C. C. A. 547. 
It is not necessary to discuss hère the reasons that control Fédéral 
courts in thus broadly enforcing the doctrine. Thèse are briefly but 
sufficiently given with supporting cases in 10 R. C. L. 395-408. The 
Suprême Court of the United States has repeatedly stated and fuUy 
established the scope of the équitable defence of lâches, when opposed 
by an applicable state statute of limitations, as enforced by Fédéral 
courts. This in substance is — ^that, while in actions at law courts 
are bound by the literalism of statutes of limitations, in equity the 
question of unreasonable delây within the statutory limitation is still 
open and is to be determined by the circumstances of each particular 
case, and that even where a statute of limitations exists and has been 
made applicable in gênerai termS to suits in equity, the défendant may 
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avail of the plaintiff's lâches, notwithstanding the time fixed by tlie 
statute has not expired. Patterson v. Hewitt, 195 U. S. 309, 25 Sup. 
Ct. 35, 49 L. Ed. 214; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 
873, 36 L. Ed. 738; Alsop v. Riker, 155 U. S. 461, 15 Sup. Ct. 162, 
39 L. Ed. 218. 

[5] If the limitation of an applicable state statute yields to the 
doctrine of lâches as applied by Fédéral courts, an exception of a 
statute saving a right of action, also must yield, for, as in this instance, 
the exception is not available when the statute itself falls before a 
doctrine with which it is in conflict. We shall dispose of the case, 
therefore, from the standpoint of lâches, to which the state statute 
of Hmitations and its exception, if applicable, are subordinate. 

[6] Lâches in légal significance is not mère lapse of time, whether 
greater or less than the précise time of a statute of limitations; it is 
delay for such time as makes the doing of equity either impossible or 
doubtful. It is such delay as involves the inequity of permitting a 
claim to be asserted after the death of parties, change of title, inter- 
vention of the rights of others, where, in conséquence, évidence has 
been lost or has become obscured, the discovery of the truth is made 
difificult, and the party attacked is placed in a position of évident dis- 
advantage. 

[7] Applying thèse familiar équitable considérations to the aver- 
ments of the amended bill and to the allégations of the accompanying 
afljdavits, we think this case is one to which the doctrine of lâches is 
peculiarly applicable. While the. action is not on the note, recovery in 
the action dépends primarily upon proof that the debt of the note is 
still due. Both parties tp the note, and, so far as we hâve been shown, 
the only parties who ever had any knowledge of the tt-ansaction, hâve 
been dead for many years. It would be very easy for the plaintiff to 
prove the debt by proving the note, and it might be immensely diffi- 
cult for the défendant — who was not a party to the note and is not 
charged with knowledge of the transaction — to controvert such formai 
proof. The maker and payée were relatives, both were men of mëaris 
engaged in the same business ventures, and both lived seventeen years 
after the note matured. So far as the record shows, the payée never 
called upon the maker for payment. The maker died abundantly sol- 
vent, yet for sixteen years after his death the payee's exécuter did 
not ask for payment ; and when at last he did ask for payment, he 
asked it not of the maker's personal représentative, by probate or Per- 
sonal demand, but of one who had sUcceeded to the maker's estate 
prima facie discharged of the maker's liability, and who had acquired 
certain rights therein after its orderly administration. The claim 
now made against such a party, thirty-three years after it could hâve 
been asserted against the debtor, and fifteen years after it could hâve 
been proved against the debtor's estate in the hands of his administra- 
tor, and fourteen years after it could hâve been asserted against the 
défendant himself, is trebly stale and cannot be saved in equity by an 
exception of a statute of limitations, even if applicable by analogy. 

The decree below is affirmed 
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ROBINSON V. THURSTON et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 11, 1918.) 

No. 3038. 

CONTRACTS ®=»116(1) — VAMBITT — PUBLIC PoUCT. 

An agreement by a daughter to cancel an Indebtedness due from her 
motlier, who was an elderly woman of moderate means, on payment of 
a nominal ' considération, provldlng that, If the mother should at any 
time tliereafter niortgage or sell any of her real estate, or incur In- 
debtedness amountlng at any one tlme to $1,000, without the consent In 
writing of the daughter, then the Indebtedness canceled should immediate- 
ly become due and payable, Is valld, and not open to attack on the ground 
that It is In restraint of trade, fOr the mother' s aliénation of her property 
was In no way burdened. 

In Error to the Suprême Court of the Territory of Hawaii. 

Action by Caroline J. Robinson against Lorrin A. Thurston and an- 
other, executors under the will of Eliza Roy, deceased. A judgment 
for défendants was affirmed by the Suprême Court of the Territory 
of Hawaii, ànd plaintifF bririgs error. Reversed and remanded, with 
directions. 

The défendants In error are the executors of the wlll of Eliza Roy, de- 
ceased, who was the mother of Caroline J. Robinson, the plalntiff in error 
hère. The latter commenced the action In the circuit court of the First Ju- 
dlcial circuit of the territory of Hawaii against the présent défendants in 
error, as the executors of her mother's estate, to recover upon three certain 
promlssory notes, the flrst of which was alleged in the complalnt to hâve been 
executed September 23, 1884, by one W. F. Roy to Samuel C. Allen and Mark 
P. Robinson, for $2,000, payable two years after date, wlth interest thereon 
at the rate of 10 per cent, per annum, payable semiannually, which the 
complaint alleged Eliza Roy subsequently, for a valuable considération, agreed 
wlth the holders thereof to pay, and which note the complaint alleged was 
subsequently assigned to and became the property of the plaintlff in the ac- 
tion — the whole of both principal and Interest remalnlng due and unpaid. The 
second of the notes the complaint alleged to hâve been executed bj Eliza Roy 
to John N. Robinson July 31, 1886, for $3,750, payable three years after date, 
wlth Interest thereon at the rate of 9 per cent, per annum payable semiannu- 
ally, and that the note was subsequently assigned to the plalntiff, who re- 
malns the owner and holder thereof, no part of the principal of which has 
been pald and none of the interest thereon, except $1,030.30. The other note 
sued on the complaint alleged to hâve been executed July 23, 1895, by W. F. 
Roy and Eliza Roy, to Henry Holmes, for $125, payable on demand, which 
note was subsequently assigned to the plalntiff, who remalns the owner and 
holder thereof, with both principal and Interest unpaid. 

The complaint then alleged that an agreement was entered into November 
27, 1905, between the plalntlfC and her mother, which agreement recited, 
among other thlngs, that: "Whereas, the sald Eliza Roy is indebted to the 
sald Caroline J. Robinson in the followlng suins [describing the sald notes] 
total amount of principal ahd interest as of November 23, 1905, $14,490.83; 
and whereas, the sald Caroline J. Robinson has agreed to cancel and release 
the sald indebtedness and the sald notes and mortgages, and to release the 
sald Eliza Roy Irom said Indebtedness and ail claims under sald notes and 
mortgages, on the terms and conditions herelnafter contained, and the sald 
Eliza Roy has agreed to sald terms and Conditions: Now, therefore, in con- 
sidération of the premises ahd of thé sum of $10 to the sald Caroline J. Robin- 
son paid by the said BUza Roy, the receipt whereof by the said Caroline J. 
Robinson is hereby ackhowledged, and the further considération of the cove- 
nants and agreements of the sald Eliza Roy herelnafter contained, the sala 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Caroline J. Robinison doth hereby ackiiowledge full payment and settlement of 
said indebtedness, principal and inteiest, hereinabove set fortli, and dotli liere- 
by release the same and cancel and discharge the said notes and mortgages: 
Provided, however, tliat if the said Kliza Roy shall at any time hereafter 
mortgage or sell any of her real estate, or shall incur indebtedness amounting 
at any one time to the sum of $1,000 and upwards, without the consent In 
writlng of the said Caroline J. Robinson, then and in any such case this 
aeknowledgment of payment of said indebtedness and said release and can- 
cellation and discharge of said notes and mortgages shall be null and void 
and of no effect, and said enumerated indebtedness and interest thereon shall 
immediately licorne due and payable by the said Eliza Roy, her helrs, execu- 
tors, administrators, and assigns, to the said Caroline J. Robinson, her helrs, 
executors, administrators, and assigns with interest thereon at the several rates 
aforesaid in the same manner as though thIs aeknowledgment of payment and 
release of said notes and mortgages had not been made." The agreement lur- 
ther set ont that the said Eliza Roy, in considération of tbe foregolng agree- 
ments, for herself, her heirs, executors, administrators, and assigns, would 
not, without the approval in writing of the said Caroline J. Robinson, sell or 
mortgage any of her lands or incur any indebtedness in excess at any one time 
of the sum of $1,000, expressly acknowledged that the indebtedness and In- 
terest thereon as set forth in the agreement was then due and payable to 
the said Caroline J. Robinson, and further agreed that, in case of the violation 
by her of any part of her agreement, "then and in such case the said in- 
debtedness, principal and interest, shall be and become immediately due and 
payable to the said Caroline J. Robinson, her helrs, executors, administrators, 
and assigns, in the same manner as though this aeknowledgment of payment 
and release had not been made." 

The complaint further alleged that thereafter, between July 31, 1908, or 
thereabouts, and June 8, 1909, or thereabouts, "both dates inclusive, the said 
Eliza Roy did sell and convey certain portions of her real estate, without the 
consent of the said plaintiff, and did thereafter, without the consent of said 
plaintiff, incur indebtedness amounting in the aggregate at one time to more 
than $1,000 ; that by the said sales and conveyances, and the Incurring of the 
said indebtedness, the said Eliza Roy did violate the condition of the said 
agreement, and her said covenants and agreements therein contained, and by 
reason thereof the said promissory notes, and each of them, together with the 
interest thereon, hâve become due and payable to the plaintiff, and the same 
are now wholly due, owing, and unpaid, save as herelnbefore alleged, to the 
said plaintiff" ; that on December 13, 1913, and wlthin the period prescribed 
by law for the présentation of elaims of creditors against the estate of said 
Eliza Roy, deceased, the plaintiff duly presented to the défendants to the ac- 
tion, as executors, a duly authenticated claim of the amounts due upon the 
said notes, wlilch claim was rejected by the executors March 4, 1914, where- 
upon the action was commenced to recover both principal and Interest of the 
notes. 

The défendants filed an answer denying each and every of the allégations of 
the complaint, and glving notice (pursuant to a rule of the trial court) that 
among other défenses they would rely upon the défense of payment, the statute 
of f rauds, and the statute of limitations. An amended answer was subsequent- 
ly filed, adniitting certain allégations of the complaint and denying others, 
and alleging that any and ail elaims then held by the plaintiff against the 
said Eliza Roy were fully paid and settled by the agreement of November 28, 
1905, and further setting up that more than six years had then elapsed since 
the notes became due and payable, and that ail of them vs^ere barred by the 
statute of the territory of Hawaii in regard to the limitation of actions. 

Holmes & Oison, Henry Holmes, and Clarence H. Oison, ail of 
Honolulu, T. H., for plaintiff in error. 

Andrews '& Pittman, Lorrin Andrews, and Wm. B. Pittman, ail of 
Honolulu, T. H., for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOL,VER- 
TON, District Judge. 
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ROSS, Circuit Judge (after stating the facts as above). The record 
shows that in the trial court a jury was waived and the Case tried 
and submitted to the court upon évidence without substantial conflict. 
resulting in a judgment in favor of the défendants — that court hold- 
ing that by the agreement of November 27, 1905, the notes consti- 
tuting the basis of the plaintiiï's claim were extinguished, and their 
légal obligation thereaf ter forever ended. Upon appeal from that 
judgment, the Suprême Court of the territory unanimously agreed that 
the trial court was in error in that regard, and that the légal efifect 
of the ag'reement referred to was but to suspend the payment of the 
notes. dùring the observance of the obligations thereby imposed upon 
Eliza Roy; but a majority of the court, from whose judgment the 
présent writ of error comes, held that the obligations so imposed on 
Mrs. Roy were in restraint of trade and agâinst public policy, and 
therefpre void, for which reason the judgment of the trial court was 
affirmed, the Chief Justice dtssenting. 

Counsel for the défendants in error do not hère contest the finding 
of the trial court (affii-med on appeal) to the eflfect that Mrs. Roy did 
incur indebtedness beyond the amount prohibited in and by the agree- 
ment in question, and their contention that the plaintitï in the action 
was estopped from complaining thereof by reason of having led Mrs. 
Roy to believe that the restraint imposed upon her by the provisions 
of thé' a;greement had been removed by her consent to the conyeyance 
by her mother of certain of her land,(if otherwise meritorious) is ren- 
dered without force by the undisputed évidence contained in the rec- 
ord as to the circumstances attending those conveyances. The only 
question, thereîore, with which we hâve to deal, is whether or: riot 
the prohibition against the incurring of indebtedness by Mrs. Roy to 
the amoimt of $1,000 was contrary to public policy as being in re- 
straint of trade, and therefoi;e void, unless it can be successfully main- 
tained that the release of thé indebtedness contained in the agreement 
was absolute. We do not so regard itj nor did the Suprême Court of 
Hawaii. 

The agreement expressiy recited that Mrs. Robinson had "agreed 
to cancel and release,. the said indebtedness and the said notes and 
mortgages," and to release her mother therefrom on "the terms and 
conditions" thereinaf ter stated ; wheref ore, proceeded the agreement, 
in considération of the $10 payment, and in further considération of 
the expressed covenants and agreements of her mother, Mrs. Rob- 
inson acknowledged full payment of the indebtedness and thereby 
released and discharged the same: Provided, however, that should 
Mrs. Roy at any time thereafter mortgage or sell any of her real es- 
tate, or incur indebtedness in the prohibited amount, such acknowledg- 
ment of payment and discharge of the notes should thereupon become 
void and of no effect, and the "said enumerated indebtedness and in- 
terest thereon shall immediately become due and payable by the said 
Eliza Roy, her heirs, executors, administratorSj and assigns, to the 
said Caroline J. Robinson, her heirs, executors, administrators, and 
assigns, with interest thereon at the several rates aforesaid, in the 
same manner as though this acknowledgment of payment and release 
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of said notes and mortgages had not been made." In other words, as 
we construe the agreement, the release by the créditer of the indebt- 
edness was not absolute, but made dépendent — contingent — upon the 
will of Mrs. Roy, who might or might not, as she chose, incur indelrt- 
edness to and over the prohibited extent, with the conséquence in 
the one case that the indebtedness would remain suspended, and in 
the other that the opération of the release would thereby end, and 
the obligations theretofore suspended at once become again binding. 
That was, in efifect, the express contract of the parties to the agree- 
ment, and we see no sound reason whv it should not be enforced. In 
Mosler Safe Co. v. Maiden Lane S. D. Co., 199 N. Y. 479, 485, 93 
N. E. 81, 83 (37 L. R. A. [N. S.] 363), the court said: 

"Parties to coiitracts hâve the right to insert any stipulations that may be 
âgreed to, provided that they be neither unconsclonable, nor contrary to public 
policy." 

In Brooks v. Cooper, 50 N. J. Eq. 761, 767, 26 Atl. 978, 980 (21 l/ 
R. A. 617, 35 Am. St. Rep. 793) the court said : 

"The contract not being fulflUed between the parties, the question arises: 
Can it be enforced, or is it so manifestly contrary to public policy, In con- 
travention of the statute, and so injurions to the public good, that it defeats 
itself ? In determining this there inust be kept in vievv the gênerai rule of 
law that, where there is no statutory prohibition, the court will not readily 
pronounce au agreement invalid on the ground of policy or convenience, but is, 
on the contrary, inclined to leave men free to regulate their affairs as they 
think proper. Where, however, a contract is of such a nature that it cannot 
be carried into exécution without reaching beyond the parties and exercising 
an injurious influence over the community at large, every one has an Interest 
in its suppression, and it will be pronounced void from a due regard to the 
public welfare." 

In Daley v. People's Building, etc., Association, 178 Mass. 13, 19, 
59 N. E. 452, 453, the court said : 

"Courts are less and less disposed to interfère with parties making such 
contracts as they choose, so long as they interfère with no one's welfare but 
their owu." 

In 9 Cyc. 542, it is said : 

"One may agrée not to do what lie has a légal right to do, even though the 
promise may be restrictive of hls personal rights"— citing Waite v. Merrill, 4 
Me. (Greeul.) 102, 16 Am. Dec. 238 ; Com. v. Schultz, Brightly, N. P. (Pa.) 29. 

And in the case of Baltimore & Ohio, etc., Ry. Co. v. Voigt, 176 U. 
S. 498, 505, 20 Sup. Ct. 385, 387 (44 L. Ed. 560) the Suprême Court 
said : 

"It niust not be forgotten that the right of private contract Is no small 
part of the liberty of the citizen, and that the usual and most Important func- 
tion of courts of .iustice is rather to malntain and enforce contracts than to 
enable parties thereto to escape from their obligation on the pretext of public 
policy, unless it clearly appear that they contravene public right or the public 
welfare. It was well said by Sir George Jessel, M. R., in Prlntiiig, etc., Co. 
V. Sampson, L. E. 19 Eq. 465: 'It must not be forgotten that you are not to 
extend arbitrarily those rules which say that a given contract is void as being 
against public policy, because, if there is one thing which more than another 
public iKilicy requlres, it is that men of fuU âge and compétent understauding 
shall hâve the utmost liberty of contracting, and that their contracts, when 
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enteréd into fteely and Voluntarjlj', shall be lield sacred, and shall be en- 
forced.bj; courts of justice. ïherefore you hâve this paramount public policy 
to côiisidèr — tliat you are not llglitly to interfère with this freedom of con- 
tract.'" ,.-:•. 

The record shows that Mrs. Roy was at the time of entering into 
the ; agreement with her daughter, an elderly woman living upon her 
own ^remises in a cotintry district, upon her own (but obviously, from 
the évidence, very moderate) means, and was not, so far as appears, 
engaged in any business, trade, or profession. Assuming that to one 
so circumstanced ■ the doctrine of the courts holding, in the interest 
of the pubhc welf^re, contracts void that are in restraint of trade, has 
any application, we agrée with the Chief Justice of the court below 
that the contract hère involved was not, in view of the évidence, "un- 
reasonable, oppressive, immoral, or detrimental to the public interest 
or welfare." 

Accordingly, the judgment must be ,and is reversed, and the cause 
remanded to the trial court, with directions to enter judgment for the 
plaintiff in the action. 



BOSTON ELEVATED RT. 00. v. TEELE. 

(Circuit Court of Appeals, First Circuit. February 5, 1918.) 

No. 1287. 

1. Trial <S=s244(4)— Instructions — Undue Prominence to PAKTicrrLAB Acts. 

The refusai of defendant's requested instruction that particular acts 
did not constitnte négligence was proper, for that would glve an undue 
prominence to those acts which plaintifC did not assert were, taken by 
themselves, négligence; the négligence charged being a comblnation ot 
acts. 

2. Carriers (g=.320(8) — Carriage of Pas.senqers— Actions — Jury Question. 

Whether a street railway company was négligent in failing to warn 
passenger that at the place its surface car was stopped there was a 
considérable space bet\v'een the car and the platform because of a curve 
in the platform held for the jury. 
S. Carriers iS==>320(1) — Carriage of Passenqeks^Neqligexce — Régula- 
tions. 

Where the conduet of the Injured passenger was in no way afCected 
by a régulation of the défendant carrier with regard to the point at its 
piatforru where cars should stop, the question of the reasonableness of 
the régulations is properly submltted to the jury. 

4. Appeal and Error <S=263(1)~Review — Exceptions Reviewable. 

Defendant's exception to that part of the charge nlleged to contaln a 
request of plaintiff cannot be sustained on writ of error, where it ap- 
peâred from the charge that it was not given as an instruction, but only 
us a statement of plaintiff's contention. 

5. Carriers <S=321(6) — Carriage or Passengers — Trial — Instructions. 

At defendant's transfer point plaintiff suffered Injuries when she step- 
ped into a space between the platform and the car. It appeared that 
the car was flrst brought almost to a stop at a place where the plat- 
form was parallel to the tracks, and was then slowly propelled to the 
stopping place at which point the platform curved away from the tracks. 
Plaintiff alleged that such movement of the car, coupled with the fail- 
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ure to warn, constltuted négligence. The court, having referred to the 
movemcnt of tlie car after it was brought nearly to a stop, chargea that 
plaintlff claimed that shoiild be considered, together wlth ail other mat- 
ters. In deterniinlng whether défendant was guilty of négligence, and 
that such unquestionably was the law. HeU that, in view of the référ- 
ence to the preceding contention, the charge was correct. 

6. Trial ©=5l 42— Province of Jury— Conflicting Evidf,nce. 

Where reasonable men may draw différent conclusions frora the undls- 
piitabîe facts the question is for the jurj' ; but, if only one conclusion is 
possible, the question is one for the court. 

7. Carriers <©=>320(8)— Carriage of Passenoers— Actions— Jury Question. 

In Personal in.1ury action by a passenger, who on attemptir.g to board 
defendanfs car at a transfer point stepped in the space between the 
platforni which at that point curved away from the tracks and the car, 
the questions whether défendant, its servants having brought the car 
nearly to a stop at the point where plaintifE and others were standing 
waitl'ng, and then slowly moved It to the point where the accident oc- 
curred, without glving any warning as to the space between the car 
and the track, was négligent, and whether the passenger was guilty of 
contributory négligence, held for the jury. 

In Error to the District Court of the United States for the District 
of Massachusetts ; Clarence Haie, Judge. 

Action by Mary Hazard Teele against the Boston Elevated Rail- 
way Company. There was a judgment for plaintiflf, and défendant 
brings error. Affirmed. 

Endicott P. Saltonstall, of Boston, Mass., for plaintiff in error. 

Asa P. French, of Boston, Mass. (Daniel A. Shea, of Boston, Mass., 
on the brief), for défendant in error. 

Before DODGE, BINGHAM, and JOPINSON, Circuit Judges. 

JOHNSON, Circuit Judge. This is an action of tort to recover 
damages for personal injuries suffered by the défendant in error, here- 
inafter called the plaintiff, on August 23, 1914, in the Park Street sta- 
tion of the subway, in Boston. 

The case was tried before a jury in the District Court ôf Massa- 
chusetts, and a verdict was returned for the plaintiff. 

The plaintiff in error, hereinafter for convenience called the défend- 
ant, brings the case before this court on the defendaiit's bill of excep- 
tions. The errors assigned are the court's déniai of the defendant's 
motion to instruct the jury that upon ail the évidence the plaintiff was 
not entitled to recover and to order the jury to return a verdict for 
the défendant, the court's refusai to give certain requested instruc- 
tions, and also the giving of certain instructions. 

The record discloses that the plaintiff,- a citizen and résident of Clievy 
Chase, in the county of Montgomery and state of Maryland, on the day 
of the accident was visiting her husband's cousin. Miss Phœbe Jeanette 
Teele, in West Somerville, Mass., and had been with her since the 
first part of June of the same year ; that on the morning of that day, 
which was Sunday, the plaintiff, her little boy, and Miss Teele left 
West Somerville to go to the Christian Science Church, on Huntington 
avenue, in Boston. They came to Boston, by way of the Cambridge 

©SsFof other cases see same tûDlc & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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subway, to the Park Street station, and there waited for â Hufttîflgton 
Avenue car. They had paid their f ares when entering the Cambridge 
subway, and thisiare entitlçd them to change cars at the Park Street 
station and take a Huntington Avenue car. The plaintiff had been 
in this Park Street station but once before. She, with her husband's 
cousin and her little boy, took a place upon the platform opposite the 
tracks upon which the Huntington Avepue cars came in. Thèse tracks 
in front of that part of the platform on which she was waiting were 
parallel with the platform, and continued so for some distance in either 
direction; but toward its southerly end the edge of the platform curv- 
ed away f rom the tracks. 

At the time of the trïâl the platform had been entirely changed from 
what it was at the time of the accident; but a plan made by the civil 
engineer m the employ of the défendant, from plans, measurements, 
and data concerning the old platform, which were on file in the office 
and marked "Defendant's Exhibit A," and made a part of the bill of 
exceptions, shows the platform and whatever was erected upon it ex- 
actly as it was on the date of the ;âccident, as claimed by the défendant. 
As shown by this plan, there were dèsignated places f or seven cars dur- 
ing the rush hours of the day, and for six cars during other hours. 

The plaintifï waited upon the platform some minutes before a Hunt- 
ington Avenue car came in on the south-bound loop, opposite the plat- 
form on which she stood. It was a short, open car; but the record 
does not disclose how njany benches it contained- When the car 
reached a position nearly opposite the place on the platform where she 
was standing, it came nearly to a stop, and she, with others who were 
standing near her, started towards it for the purpose of boardiiig it. 
The car did not come to a complète stop, but continued to move on slow- 
ly towards the Southerly end of the platform to the car berth dèsignated 
as No. 2, which was just being vacated by a car ahead of it, and which, 
during hotirs other than the rush hours, was also dèsignated as the 
first car stop by a sign exhibited there. 

The plaintiff, with a group of ■ fivè or six others, including her hus- 
band's cousin and her little boy, walked along beside the car, near the 
edge of the platform, waiting for it to come to a stop, so that they 
might bôard it. Miss Teele was ahead of the plaintiff and to her right, 
and other people were directly ahea4 of her, and so near her that she 
could touch them. The car came to a fuU stop opposite the curvé in 
the platform^ near the southerly end, so that the distance between the 
edge of the platform and the car was wider than where the platform 
was parallel with the tracks. The distance from the top of the plat- 
forrri to'the roadbed was 12 or 13 inches, and the plaintiff stepped over 
the edge of the platform, at the curve, with her left foot, to the road- 
bed belowv and ireceived the injuries for which she claimed to recover. 

It was adniittedby the défendant that it used, equipped and con- 
troUed the Park Street station as a passenger station, and that the car 
in question was one of its cars. It was also admitted by the plaintiff 
that the subway was built by thé city of Boston and leased to the West 
End Street Ràilway Company, which in turn leased it to the défendant, 
and that the défendant could not be held for any négligent construction 
of the platform in question. 
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In her déclaration the plaintiff set forth her cause of action in two 
counts. The first contains the following allégations : 

"That the car whlch the plaintiflf deslred to board entered said station and 
came to a stop opposite a stopping place ; that the plahitifC walked across the 
platform towards the said car, but when close to it, and before she could 
get aboard the same, the défendant company, by Its agents, servants, and 
employés, negligently, carelessly, and without rlght, restarted the said car 
and moved it along said platform to another stopping place, where it again 
came to a stop; that the plaintiff followed along the platform, close to said 
car, to the place where said car had agaln stopped, intending to board it ; 
but the défendant company, by its agents, servants, and employés, beln^' 
under a duty to transport the plaintiff safely over its Une and provide safe 
and suitaWe means of ingress to said car, whoUy regardless of said duty 
to çaid plaintiff in that behalf, and in violation thereof, negligently, care- 
lessly, and without right stopped its car on a curve at said last stopping place 
in ,such a position that there was a vvide, unsafe, and improper space be- 
tween the edge of the platform at said station and the running board of 
said car at the point where the plaintiff was about to get aboard ; that 
the plaintiff was at the time imfaniUiar with said station, and by reason of 
the stopping and negligently restarting of said car before making its stop 
on said curve at said station, as aforesaid, plaintiff was Indueed to go along 
said platform to said stopping place on sàid curve, and in attempting to board 
said car, beeause of said induceraent, and because of the fact that the de- 
fendant company, by Its agents, servants, and employés, had negligently 
left unprotected sait! space by stopping said car in said position on said 
curve, and because of lack of warning by said défendant company, by its 
agents, servants, and employés, as aforesaid, the plaintiff fell into the said 
space." 

In the second count, in addition to the allégations in the first count, 
the plaintiff alleged that the said défendant company — 

"used the said station at ail tlmes as a stopping place for a greater num- 
ber of cars than the platform was built to accommodate, so that the flrst 
stopping place of said cars at said station was then and there regularly 
locaïed on a curve in the track at the platform of said station." 

The record discloses that the car in question did not corne to a full 
stop opposite the place where the plaintiff was standing upon the plat- 
form when it entered the station, but that it came nearly to a stop there 
and that the plaintiff started toward it to board it ; but as it moved along 
toward the southerly end of the platform, she, with others, walked 
along the platform beside it, in order that she might board it when it 
had corne to a full stop. 

Stephen C. Mitchell, a civil engineer, in the employ of the Boston 
Elevated Railway Company for nearly 20 years, and who made the 
plan marked "Defendant's Exhibit A," testified that: 

"If a 12-bench opeu car were stopped at berth 2, the space between the 
running board and the car would be 3 Inches at the front of the car, 15 
inches at the mlddle, and 11 inches at the rear of thé car. If the same 12- 
bench car were stopied at berth 1, this distance would be 7 inches at the 
front, 13 inches in the mlddle of the car, and 10 inches in the rear of the 
car." 

He also stated that thèse distances would be slightly greater for a 
10-bench open car, and a little greater still for a 9-bench open car. 
He was asked to assume that a 9-bench open car had stopped at a point 
whlch would make a space between the platform and the running board 
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the grèatest possible distance. Upon that assumption he said there 
would be a space of 17 or 18 inches between the platf orm and the rtin- 
ning board. 

The only testimony disclosed by the record in regard to the distance 
between the platform and the car when it actually stopped was given 
by Miss Phœbe Jeanette Teele, who had boarded the car and taken a 
seat onthe third or fourth bench from the front, and was then attract- 
ed by a scream from the plaintiff, and turned and saw her opposite the 
seat she was in, with one foot down and the other on the platform. 
She testifièd that at the place where the accident happened the plat- 
form was farther from, the running board than it was farther down 
where they first started, and estimated the space between the running 
board and the platform, at the place where the accident happened, as 
certainly a fpot in width, if not more ; that some parts of the running 
board were nearer to the platform than other parts, and at the place 
where the accident happened was farther away from the platform, 
which was caused by a curve in the platform; that the station plat- 
form, about opposite where the car stopped, started to curve to the 
right,,and by so doing left a space between the platform and the car, as 
the tracksi continued on straight. 

The négligence of thé défendant set out in the plaintiiîf's déclaration 
\yas not alone the stopping of the car at the curve in the platform, nor 
alone bringing it almost to a stop opposite where the plaintiff and oth- 
ers were standing on the platform, and then moving it along to the 
place where it finally stopped ; but the déclaration alleged that thèse 
acts together, and the f ailure to give warning to the plaintiff that she 
was approaching a place of danger, under ail the circumstances of the 
case and the conditions which prevailed at that time, constituted nég- 
ligence on the part of the défendant company ; or, in other words, that 
the négligence charged was the manner in which the car was operated 
in respect to the permanent platform under the circumstances, and that 
the plaintiff, while a passenger of the défendant and in the exercise of 
reasonable and proper çare for her own safety, by the operating of the 
car in bringing it almost to a stop and then causing it to move along, 
was induced to follow the car, with others, along the platform, into an 
unsaf e place, of Avhich she had no knowledge, and could hâve had no 
knowledge by the exercise of reasonable care on her part, such as çall- 
ed for by the circumstances of the case, and of which she received no 
warning from the agents or servants of the défendant. 

[1] The presiding judge, in his charge to the jury, stated the dahn 
of the plaintiff as follows: 

"The plaintiff puts lier case substantially upon this proposition: She says 
that under ail the circumstances of the case the f acts ought to induce the 
belief In your mlnds that the car was not run with the highest degree of 
safety consistent with the practlcal conduct of the defendant's > biasiness, 
and brlefly for this reason: She says that she was waiting for a car; that 
she saw a certain car, which she has described — an open car — come around 
the curve and come down the track and almost stop; that she, thinking that 
it was golng to stop, stepped up to get upon the car with her cousin ; that 
the car dld not In fact stop, but after it had almost stopped it went on 
down the platform; that she was led to walk along the platform by the 
side of the car, with other persons before her and behind her, and that 
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she, In walklng along the platfprm, had reason to suppose that the car was 
proceeding to stop, and that the motorman and conductor were acting with 
the highest degree of care consistent wlth their business, and fhat it was 
safe for her to walk alongside of the car; that she dld walk along; that she 
dld look at the track, and looked at the platform, but that, when she came 
to board the car, the car, as a matter of fact, stopped where a certain curve 
had begun, so that the car was thiown away from the platform for some 
inches — no matter how far— some feet, 16 or 17 inches; and that she was 
led to use the car, to try to board the car, wlthout noticlng or having her 
attention called to tlie fact that the runnlng board was that distance from 
the car, and that she stepped down luto the roadbed." 

We find no error in the refusai of the presiding judge to give the 
instructions, requested by the défendant, that it was not évidence of 
négligence that the car was stopped opposite the curve in the platform, 
or that it was slowed down and then proceeded along to the f arther end 
of the platform. It was not contended by the plaintiff that either of 
thèse acts alone constituted the négligence of the défendant, but that 
united they furnished évidence of the négligent opération of the car in 
question, under the conditions which existed at that station at the time 
of the accident. 

Each of thèse instructions was therefore inapplicable to the issue 
raised by the pleadings, and each singled out a single act, and asked 
the court to give prominence to that act, so that, if given, there was 
danger that the jury might give undue weight to it. In Perovich v. 
United States, 205 U. S. 86, at page 92, 27 Sup. Ct. 456, at page 458 
(51 L. Ed. 722), Mr. Justice Brewer, in stating the reason for refusing 
to give an instruction in regard to one act which should be considered 
in connection with others, says : 

"Singling out a single matter and emphasizlng It by spécial Instructions 
as of ten tends to mislead as to guide a jury. * * * It is merely one 
llnk in a long chain, and tl^e court is seldom called upon by spécial in- 
structions to single out any single llnk in a chaln, and afHnn either its 
•streugth or weakness." 

In Grand Trunk Railway Co. v. Ives, 144 U. S. 408, at page 433, 
12 Sup. Ct. 679, at page 688 (36 L. Ed. 485), Mr. Justice Lamar, in 
considering a refusai to instruct the jury in regard to one act which. 
with others, was alleged to constitute contributory négligence, uses this 
pertinent language : 

"In deterraining whether the deceased was guilty of contributory négli- 
gence, the jury were bound to consider ail the facts and circumstances bear- 
Ing upon that question, and not sélect one partlcular prominent fact or clr- 
cumstance as controlUng the case to the exclusion of ail the others." 

In Rio Grande Western Railway v. Leak, 163 U. S. 280, 288, 16 
Sup. Ct. 1020, 1022 (41 h. Ed. 160), Mr. Justice Harlan says of a re- 
fusai to give a spécial instruction: 

"It was not an error to refuse this instruction. It was Uable to the ob- 
jection that it singled out partlcular circumstances and omitted ail référ- 
ence to others of importance." 

Evidence of thèse acts was properly submitted to the jury by the 
presiding judge, with very clear instructions that it was to be consider- 
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ed in determininç whether there was négligence în the opération of the 
car or liot. , ■ ' 

[2] The question of whether the défendant should hâve given warn- 
ing of the space between the platform and the car was also submitted 
to the jury, and we find no error in the refusai of the court to instruct 
the jury as à matter of law that no duty rested upon the défendant, 
under ail the circumstances, to giye wa.rning. We think this was a 
question of fact to be determined by the jury. 

[3] The bill of exceptions discloses that the défendant company had 
a régulation that required a motorman who brought a car into the Park 
gtreet station bh the south-boùnd lobp track to proceed to the first car 
stop sign, which would be at berth No. 2, in other hours than the rush 
hbufs, àrid that, if the car came into the station and reached a point 
opposite any of the preceding berths,àhd there was no car at berth No. 
2, he should proceed slôwly throughiïhè station and occupy berth No. 
2; that it washis duty to take his car into this berth if he could; that 
if, when he ehtered the station, theré was a car at berth No; 2, ap- 
parently gëtting ready to move eut, it would be his duty to reduce the 
speed of his car to give the car ahead a chance to go out, and then to 
slidé down'intô berth No. 2, if hé coûld. This rule was intended to 
relieve congestion at the ëtation. It is assigried asi error thatthe pre- 
siding judge refused to instruct the jiîry, as l'equested by the défendant, 
that Sie defehdant's régulation that àll motormen in bringing their cars 
to a stop at ttie platform in question should proceed to berth No. 2, be- 
ing the first car stop, except durihg tush houfs, or to the next adjacent 
unoccupied berth, is a réâsonable régulation. As this régulation in no 
way affected the conduct of the plaintiïï, but was à régulation to be 
observed by its own employés in the opération of cars in this station, 
its reasonableness was propérly submitted to the jury. New England 
R. R. Co. V. Hyde, 101 Fed. 401, 41 C. C. A. 549. 

[4] The defendant's exception to thaf part of the charge of the pre- 
siding judge which is alleged to contain the request of the plaintiff be- 
low cannot be sustained, because it appears f rom the charge that it was 
not given as an instruction to the jury, but only as a statement of the 
plaintiff's contention. ; 

,[5] The other exception to a portion, of the charge of the presiding 
judge: 

"Tbe plaintiff says that should be consldered together wlth ail other mat- 
ters in arrlving at your conclusion as to wheth,er or not, under ail the cir- 
cumstances In the case, the défendant was guilty of négligence, and such Is 
unquestlonably the law" 

— cannot be sustained,: because, upon. référence to that portion of the 
charge which immediately précèdes it, it is icvident that the word "that" 
referred to the bringing of the car nearly to a stop and then càusing it 
to iriove along again. It was this opération bf the car, by which it was 
broîj'ght almost to a stpp, and,,thén.i with; the plaintifï and others com- 
ing toward it, was moved along and stopped ata place where the edge 
of the platform curved away from the tracks, which the plaintifï al- 
leged tobe négligehcC in the opération of the car. The jury were 
theref ore instructed that the practical stopping of the car and starting 
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it again "should be considered, together with ail other matters, in ar- 
riving at your conclusion as to whether or not, under ail the circum- 
stances in the case, the défendant was guilty of négligence," and in this 
we find no error. 

[6] The real question presented by the bill of exceptions and in the 
assignments of error is whether the presiding judge should hâve direct- 
ed the jury to return a verdict for the défendant. The facts were un- 
disputed, and whether the défendant was négligent or not, and whether 
the plaintiff was in the exercise of due care or not, depended upon the 
inferences which might be reasonably drawn from thèse facts. If, up- 
on either of thèse questions, thèse inferences could lead a reasonable 
mind to only one conclusion— upon the first that the défendant was not 
guilty of négligence, or upon the second that the plaintifif was not in the 
exercise of due care — then clearly it was the duty of the presiding 
judge to hâve directed a verdict for the défendant; but if there were 
inferences which might be justifiably drawn from thèse facts by fair- 
tninded men that would sustain the allégations of the defendant's nég- 
ligence and the exercise of due care by the plaintifif, then it was the 
duty of thé court to submit the évidence of thèse facts to the jury, al- 
though other equally f air-minded men might draw an opposite conclu- 
sion from them. 

"When a given state of facts Is suoh tliat reasonabîe men may fairly dif- 
fer upon the question as to whether there was négligence or not.: the déter- 
mination of the niatter is for the jury. It Is only where the facts are such 
that ail reasonabîe men mùst draw the same noncluslon from them, that the 
question of négligence is ever consldered as one of law for the court." 
Grand Tnmk Railway Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 683 (36 
Jj. Ed. 485). 

"It is well settled." says Mr. Justice Brewer in Rallroad Co. t. Powers, 149 
V. S. 45, 13 Sup. Ct. 749, .37 L. Ed. 642, "that where there Is uucertalnty as 
to the existence of either négligence or contributory négligence, the question 
is not one of law, but of fact, and to be settled by a jury ; and thls, wheth- 
er the uncertainty arises from a confiict in the testiniony, or because the 
facts being undisputed, falr-minded men will honestly draw différent con- 
clusions from them." 

[7] We think that there were inferences which might be drawn by 
fair-minded men from thèse facts which would lead to the conclusion 
that the défendant was négligent and that the plaintiff was in the ex- 
ercise of due care at the time of the accident. 

The plaintifif below was waiting, with other people, upon the plat- 
form, and when the Huntington Avenue car which she wished to 
board, on its south-bound trip, came into the station, it came to a posi- 
tion nearly opposite that part of the platform upon which she and oth- 
ers were waiting, and came almost to a stop — "practically to a stop," 
to use the plaintiflf's language — so that she and others, supposing that 
the car would stop, started toward it to board it. It was a short open 
car; but, before they could get aboard, the motorman started the car, 
and the plaintiff, with others, followed along near the edge of the plat- 
form, which, at the place opposite where the plaintiff had been waiting, 
and for some distance in either direction, was straight and parallel with 
the tracks. She had noticed the edge of the platform where it was 
j)arallel with the tracks, and knew nothing about the curve at the south- 
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erly end, where the cemeiit platfortn had been "eut back," as testified 
by thé cdmpany's enginèef, Mr. Mitchell, so that the edge of the plat- 
form cui*Ved away from the tracks. ' 

Whether this opération of the car — its being brought nearly to a stop 
and then startéd along again, and finally stopped opposite that part of 
the plaiform where the edge curved aWay 'from the tracks — in view of 
the fact that the plaintiff, with others, was #aiting to board the car, and 
waiked along bèside it toward the curve in the plàtform, constituted 
négligence on the part ôf thé défendant, was propèrly submitted to the 
jury: Whether or not the plaintifï was in the exercise of due care, 
under the circumstancés of the case, was also propèrly submitted to 
their détermination, with the inistruction that the burden of proving the 
same was upon the défendant. She had observed from the position 
where she stood waiting for the car that the edge of the plàtform was 
parallel with the tracks, and that it continued so iti either direction as 
far as she observed. As she waiked along beside the car, waiting for 
it to come tb a full stop, there wère people in front of her and behind 
her, those in front of her so néar that she could touch them, and the 
question of whether, under thèse circumstancés, she was in the exercise 
of due care in not observing that the edge of the plàtform curved away 
from the car as she waiked along beside it, was a question of fact for 
the jury. 

In Brisbîn v. Boston Elevated Railway Co., 207 Mass. 553, 93 N. E. 
572, and Harrington v. Boston Elevated Railway Co., 221 Mass. 299, 
108 N. E. 943, under somewhat analogous conditions to those in the 
case before us, the court held that there was évidence of the defend- 
ant's négligence and of the plaintifï's exercise of due care to be sub- 
mitted tp the jury. 

We are satisfied that there were inferences which the jury might jus- 
tifiably draw from the évidence submitted to them that would lead to 
the conclusion that the plaintifï, while in the exercise of due care, re- 
ceived her alleged injuries throu^h thé ttégligence of the défendant. 

Judgment of the District Court affirmed, with interest, and with 
costs in this court to the défendant in error. 



SUCRERIE CENTRAL COLOSO DE PORTO RICO v. FAJARDO. 

(Circuit Court of Appeals, Fïrst Circuit February 5, 1918.) 

No. 1294. 

1. Vendob and Pxjrchasbr <S=»18,(1)-Contbacts —Options. 

Though on its résident agënt's submission of plaintifE's offer for tli& 
purchase of a Sugar plantation,' défendant, a French corporation, replléd 
that the negotiatlons côuld not bè doinpleted by eàble, and suggested that 
plaintiff corne to Paris, plaintiff was givep'no optioir f or the purchase of 
the property, entitllng him to reçovpr, .damages because it was sqld by 
défendant before his arrivai In^iPaçls to conclude negotlatlons ; it ap- 
pearing that plaintiff relled on à eoiitract claimed to hâve been entered 
Into by eabled aeceptance of hls Otter, and, fihdirig thait position unten- 
, able at trial, advanced the theory ot an option. 

<Ê=»ï"or other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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2. JuÈY ®=37 — Infrinoement of Rigiit— Review-^Direction o'f Verdict. 
In an action for breach of an alleged contuact for the sale of a sugai- 
plantation, the Circuit Court of Appeals, though flndlng there was no 
évidence warranting submission of the case to the jury and that a verdict' 
should hâve been dlreeted for défendant, cannot, on defendant's writ of 
error, enter a verdict and render judgment for défendant, but niust re- 
mand for new trial. 

In Error to the District Court of the United States for the District 
of Porto Rico ; P. J. Hamilton, Judge. 

Action by Mateo Fajardo against the Sucrerie Central Coloso de 
Porto Rico. From the judgment, défendant brings error. Reversed 
and remanded, for further proceedings not inconsistent with the opin- 
ion. 

Francis H. Dexter, of San Juan, Porto Rico, and Albert B. Board- 
man, of New York City (O'Brien, Boardman, Harper & Fox, of New 
York City, and Jacobs & Jacobs, of Boston, Mass., on the brief), for 
plaintiff in error. 

Willis Sweet and Miles M. Martin, both of San Juan, Porto Rico, 
for défendant in error. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

JOHNSON, Circuit Judge. This is a writ of error from a judgment 
of the District Court of the United States for the District of Porto 
Rico, in an action of contract brought by Mateo Fajardo, a citizen of 
Porto Rico, against the Sucrerie Central Coloso de Porto Rico, a cor- 
poration organized under the laws of the republic of France, doing 
business in Porto Rico, with its principal office at Coloso, in the munici- 
pality of Aguadilla, Porto Rico. 

The undisputed f acts in this case are as f ollows : 

On the 12th day of August, 1916, the défendant was the owner of a 
certain sugar plantation, known as "Central Coloso," situated at Coloso. 
Its principal officers resided in Paris, France ; but a résident director of 
the corporation, Carlos Franco Soto, resided at Aguadilla, and had the 
management of the plantation. On the 12th day of August, 1916, the 
plaintiff, having heard that the Central Coloso was for sale, called upon 
the director at Aguadilla and inquired if the report was true, and the 
price for which the property could be purchased, and also asked for an 
inventory of the same. He was told by the director that his request 
would be submitted to his principal in Paris, and the director on that 
day accordingly sent the f ollowing cablegram : 

Aguadilla, P. R. 

Mateo Fajardo, Proprietor Central Eurêka, asks for Inventory of Coloso. 
What is the price? What are your conditions of sale — conditions of pay- 
aient? I believe that he ean exceed offers of othev persons. It will be to 
your advantage to hâve compétition araong buyers. Send me complète in- 
structions. We will write the détails. Stop. Duplicate telegram requested, 
translates exact text lu French. Code words prohibited. 

Franco Soto. 

On the 18th day of August, 1916, the director was instructed from 
Paris by the officers of défendant to advise the plaintiff that the selling 

^=aFoi other case<i see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
248 F.— 28 
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price was $1,500,000, and if the inquiry was a serious one to deliver 
to the inquirer an inventory of the property. The price was communî- 
cated to the plaintiflf, and he was also given an inventory of the proper- 
ty, showing it to cohsist of a sugar plantation, together with land, 
machinery, and gênerai equipment necessary to the working of a cane 
plantation and the manufacture of sugar upon a large scale, and its 
value :tobe $2,380,159.11. 

The plaintiflf, upon receipt of the price and inventory, made an offer, 
through the director of $1,400,000 for the property; $400,000 to be 
paid in cash and $1,000,000 in ten. years, hearing 5 per cent, interest, 
and to be secured by a mortgage upon the property. 

On September 1, 1916, the director wrote the plaintiff, as follows: 

Coloso, Porto Rico, Sept. 1, 1916. 
Mr. MateO'Faiarflo, Mayaguez. 

Dear Sir and Friend: We inclose herewith àtiltemized statement of the in- 
ventory ofthig corporation, as well as a, description of the sugar manufactur- 
ing machinery. 

We avall ourselves of the opportunity to inform you that we recelved 
yestérdày a cablegi-ani froiii otir otRcé in Paris which, after béing translated, 
reads as follows: "We cannot arrive at any conclusion by cable if falllng to 
deal with the matter, Wly does he juot co^le to Paris wlthout delayî Ad- 
vise us at the tirae of hîs departùre." ' 

This cable refers to your suggestion of going over to Paris to deal with 
the matter personally, and as they asked us to advise them by caMè When 
you lèave, please advise us by wire from San Juan the day of your departùre. 
;, Wlthôilt anything furtlier, we repeat that we are at your orders. 

,.Very truly yours, Sucrerie Centrale Coloso de Porto Rico, 

. Carlos -Franco Soto, Director. 

The full text of the cablegram sent by the défendant to its résident 
director, translated from the cipher which was employed, is as follows : 

Paris 30 August 19l6. 
Soto, Aguadilla. 

Cannot arrive at any conclusion by cable. If our party means business, 
why does he not corne Paris without delay? At the time of departùre tele- 
graph hère. As per your telegram 26th, awalting for letter from 
before açting. 12 August. Thanks. Seilhac. 

Upon the day of the receipt of this letter the plaintiflf sailed from 
Mayaguez, Porto Rico, for New York, intending to sail at once from 
there for Paris. Arriving in New York, he made arrangements for an 
advancement of money needed for the purchase of the plantation, ^nd 
sent the following cablegram to the défendant in Paris: 
Via Commercial Central Sept. 15 Paris de New York 15 

13 Vcial. 

Arranglng passport; will notify sailing date cable address Cabasa, New 
Yorji. Fajardo. 

In reply the plaintiff received the following cablegram : 

Paris 15 September 1916. 

Fajardo, Cabasa, New York. 

Président Coloso absent. We sent hlm your cable. He will return before 
the end of September. You will flnd hini if you corne now. Seilhac. 

This cablegram was signed by the managing director of the défend- 
ant in Paris. 
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On recei'pt of this cablegram the plaintiff Sent the foUowing cable- 
gram : 

Via Commercial Central Sept. 16 Paris New ïork 30 

10 Vcial. • , i : . 

Sailing Saturday; will be there end of September. Fajardo. 

The plaintiff sailed from New York on Saturday, September 16, 
1916, arrived in Liverpool on September 23, and in London upon the 
next day, intending to cross the English Channel that night; but, 
finding that the English government had suspended the crossing of the 
Channel because of submarines, he sent the following cablegram to 
the défendant: 

Central 26 Sept. 16 I^ondon 590 2 25 17 H. 36 
Hâve been delajed on account suspension beats. Will go flrst boat leaving. 

Fajardo, Hôtel Cecil. 

The plaintiff did not secure passage across the English Channel until 
the night of September 27. On reaching Paris he went to the office of 
the défendant and found Mr. Seilhac and gave him a letter from Mr. 
Carlos Franco Soto, and told him that he had corne to complète the 
purchase of the "Coloso." Mr. Seilhac told him that the property had 
been sold that morning to another, and the next day he wrote him a let- 
ter in French, the English translation of which follows : 

Sucrerie Central Coloso de Porto Rico, 
3 Rue St. Georges, Paris, Sept. 29, 1916. 
Mr. M. Fajardo, Hôtel Meurice, Rue de Rivoli, Paris. 

Sir: We take the advantage to confirm what we told you yesterday, 28th 
September, at your call at our office. 

The circuinstances tbat liave delayed your arrivai In Paris hâve not allow- 
ed us to prolong our delay beyond the 28th of September, that wé had ac- 
cepted as the term to give a defiuite answer. 

As we hâve stated to you, we bave awaited for your arrivai to the extrême 
liuiit, and we were sorry not to bave been able to consider the summary offer 
you made us by cable, which left many points indefinlte. 
Kindly receive the assurance of our sentiment. 

L'Administrateur délègue, 

H. de Seilhac. 

The plaintiff then returned to Porto Rico and filed this complaint 
in the District Court, which, after stating the facts as above, set forth 
the plaintiff's cause of action in part as follows: 

"III. Plaintiff further says that, upon receipt of said priée and inventory, 
he immediately ofCered the défendant at Paris, through their director, Carlos 
Franco Soto, the sum of one million four hiindred thousand dollars (?1,400,- 
000) for said property. 

"IV. Plaintiff further says that, in reply to the said offer, the défendant, 
on September 1, 1916, and in answer to his sâid offer, cabled its said director 
at Aguadilla, in the French lailguage, for delivery to plaintiff, as aforesaid, 
its acceptance of said offer, but requiring plaintiff to conie to Paris without 
delày, as sùch business could not be settfed by cable." 

The défendant' itt its answer denied that at any time it accepted the 
offer of the plaintiff. It admittçd ;the receipt, under date of August 31, 
1916; by its résident director, of the cablegram of August 30, 1916, 
but denied that it constituted an acceptance of the plaintiff's offer. 

It also States that thé plaintiff ât the time of his departure from 
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Porto Rico for New York, as alleged in his complaint, had knowledge 
that a local mercantile society, known as "Sucesores de Blanchi," was 
making efforts to purchase the property in question, and that one of 
the members of the society was at that time in Paris, endeavoring to 
effect a purchase of the property from the défendant. 

It is évident that the construction that can be legally and fairly plac- 
ed upon the cablegram of August 30, 1916, sent by the managing direc- 
tor in Paris to the résident director in Porto Rico, will détermine the 
rights of the parties. 

It is immaterial whether the law of France or of Porto Rico governs 
the construction, since that of both is practically identical, so far as it 
relates to the essentials of a contract, and, in principle, is in harmony 
with our own law. 

The whole of this cablegram was not communicated by the résident 
director to the plaintiff; but so much of it as was communicated 
appears in the letter of September 1, 1916, addressed to the plaintiff 
by him. Before the receipt of this letter the plaintiff had received a 
téléphone communication from the résident agent in regard to the cable- 
gram, and testified tha:t in this communication by téléphone he was in- 
formed that the offer had practically been accepted and the détails 
were to be discussed, and that this was the construction which both he 
and the résident agent plâced upôn it. 

He testified as foUows in regard to this cablegram: 

"I relied upon this çafele, wlilch I construed an acceptance, and the In- 
formation that I reeelvçd from Mr. Franco. I knew that Mr. Franco had 
no authority to sell the property, but he certainly had the authorlty to be an 
intermediary between the prench people and me. * * * 

"Betweei^ me and Mr. Franco Soto there was a complète understanding 
that my proposition had been accepted as to prlce — as to price. 

"I neyep said that Mr. Franco Soto told me that Coloso people had accepted 
my price of $1,400,000. I sald that he understood that they had accepted 
the prlce of $1,400,000, and that they told me to corne to Paris to settle the 
détails. * • *" 

The résident director testified that the data or notes for transmission 
of the cable of August 27, 1916, containing the offer of the plaintiff, 
were furnished by the plaintiff, and on the same daj that this cable was 
sent the plaintiff telephoned him, and he states this was the conversa- 
tion: 

"I now remember perfeetly well that on the same day, durlng the night, 
Mr. Fajardo ealled me up by 'phone — and Mr. Fajardo had knowledge that 
Mr. Blanchi had left for Paris, or was about to sali for Paris — and he said 
to me by 'phone, 'I would like to send anbther cable asklng them to answer 
me Immedlately this cable which we sent.' I persuaded him that that cable 
would be useless, because Paris would, také ail the tlme necessary to con- 
sider and go into that proposition, and then I conflrmed to him, or stated 
to him, that Blanchi was leavlng for Paris, and then he sald, 'Well, I désire 
also to go to Paris, and therefore J would ask you to send a cable settlng 
forth that I also want to sali for Paris.' 

"Mr. Fajardo was the flrst to suggest the vlsit or : trlp , to Paris, because 
Mr. Fajardo knew that Blanchi was leavlng or about to leave for Paris. I 
had no Interest whatsoever, of course, In encouraging or contributing * the 
action of Mr. Fajardo in this matter. I had friendshlp with him. I nad 
known him for a long tlme. 

"The cable sent was sent in view of the fact that Mr. Fajardo desired to 
go to Paris." 
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This was the cable : 

Aguadilla, P. R., Aug. 28, 1016. 

Fajardo expects to départ for Taris. See if you can do notliing before 
arrivai unless you vvill accept witli the condition speclfled our telegram of the 
25th. Answer as soon as possible. Franco. 

He also testified that the telegram of the 25th, referred to in this 

•cable, was the one in which Mr. Pajardo tendered the ofïer of $1,400,- 

000, and that he addressed a letter to the company in Paris about this 

matter on the 29th, and in that letter repeated the conversation which 

he had held with Mr. Fajardo. 

The f ollowing extract of this letter was offered in évidence : 

"Extract from a letter from Mr. Soto, dated the 29th of August: 
"Mr. Fajardo. On Saturday, the 26th, this gentleman called me up on the 
téléphone to ask me to be good enough to transmit to you a cable, asking an 
immédiate reply, if possible, with regard to the proposition of §1,400,000 
which he had made you by cable the day before. I persuaded lilm that this 
reply would not, in my opinion, be obtained, and that Paris wohld take ail 
the time necessary before saying anything at ail in this connection, unless he, 
Mr. Fajardo, submitted the proposition of $1,500,000 cash down. I also In- 
formed hlm that the news of Mr. Francisco Bianchi's departure for Paris 
had been confirmed. That is the reason for the cable which I transmitted to 
you and which 1 repeat separately. 

"Mr. Fajardo had before that communicated to me the désire to go to Paris 
and negotlate with you personally about this matter, but the accidents of 
war detained him; departure of Blanchi was necessary to décide him, and he 
Is only awaitiug your reply in order to make up his mind." 

In^ reply to his cablegram of August 28, 1916, announcing the plain- 
tiiï's intention to go to Paris, Mr. Soto testified he received the cable- 
gram dated August 30, 1916, and signed "Seilhac," that he read the 
cablegram to Mr. Fajardo over the 'phone, both in French and in 
Spanish, and that the plaintiff said : 

" 'Carlitos, you can't imagine how glad I am, because what I want I hâve 
obtained ; that is to say, I want to go to Paris. There I will beat the Blan- 
chis against the wall. If it is necessary to bid one hundred or tv\'o hundred 
thousand dollars more, I will do it, because I want to undo them. I will 
carry through this business by ail means, and, if I fail, I will compel the 
Blanchis to pay an excess ot one hundred thousand dollars or two hundred 
thousand dollars,' and then he said to me, 'Send me that cable in a letter, 
because I want to keep it In my files,' and at the same time hé said to me, 
'When you send me that letter, inserting that cable, send me also a letter of 
introduction for Paris;' and on the next day I sent him this letter, with a 
letter of introduction; 

" 'September 1, 1916. 
" 'Sucrerie Centrale Coloso de P. R., S Rue St. Georges, Paris, Frauce. 

" 'Sirs: I hâve the honor to introduce to you by thèse présents M. Mateo 
Fajardo, owner of the Central Eurêka, who, aecording to your answers by 
cable dated August 31, will sail for Paris for the purpose of dealing per- 
sonally with you, eoneerning the negotiations in connection with the pur- 
chase of the Coloso. 

" 'I would request yovi to please leiid Mr. Fajardo your most efficient co- 
opération duriug luis sojourn in Paris, and being certain that you will ac- 
cord him a favorable réception, for which I thank you In advance, I remain, 
" 'Yours obliging.' " 

At the close of the testimony the défendant requested the court to 
instruct the jury to return a verdict for the défendant. The court's 
refusai to give this instruction is assigned as error. 
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In submitting the case to the jury, the court, at the request of th€ dé- 
fendant, gave the following instructions in relation to the cablegram of 
August30, 1916: 

"The court Instructs you that thls cablegram did not constltute an accept- 
ance of the eounter offer made by plaintlff to the défendant in the cablegram 
transmltted by plaintlff, through the résident manager, directed to Paris, on 
the 27th of August, 1916, In whlch plaintlff offered the sum of $1,400,000. 

"The court instructs you that even though you belleve from the évidence 
that when the résident manager, Mr. Franco Soto, adVlsed plaintlff of the 
reeelpt of thls cable, he falled to advlse hlm of the whole text thereof, and 
partlcularly of the latter part, statlng, 'Awaltlng for letter before actlng— 
August 12th,' thls elreumstanee dld notjustify plaintlff in construing such 
cablegram as he understood It, to be an acceptance of hls eounter offer." 

The court further instructed the jury : 

"Now gentlemen, you wlU observe that I can go thls far. There was not 
any sale. It is impossible to consider that there was a sale." 

But, having given thèse instructions, the case was submitted to the 
jury, with the following instructions, which is assigned as error: 

','TMs suit is, t)ased upon the theory that there was an option given by the 
French company to the plaintlff to come to Paris and negotiate over a $1,400,- 
000 proposition of sale and to do it In the month of September, and that Jie 
had ail the month of September. That is the theory of the complaint. Now, 
it is for you to say whetber the facts bear that out. I can only say thls, that 
if you belleve the Coloso in Paris took uuder coijsideration the offer of Fajar- 
do of $1,400,000, and said to hlm to come to Paris and get there In, September, 
and we wlll consider the terms of payment if you think the papers amount 
to that, and that Coloso, In the month ofSeptember, turned around and put 
it out of thelr power to carry out thls option, then you would hâve to flnd for 
the plaintlff; tbat is, if you belleve Fajardo did hls part in being ready." 

The jury having been instructed that there was no évidence of sale, 
it is évident that their verdict was basèd upon a finding that an option 
had been given the plaintîff to purchâse the property for $1,400,000, 
and that this option was to continue duririg the month of September, 
1916. 

[1] The complaint did not allège that the défendant had given the 
plaintlff such an option, or any option; and, even if the plaintlff had 
made such allégations, we are unable to place a construction upon the 
cablegrarri of, August 30, 1916, which would show that an option was 
given the plaintlff. It states, in unambiguous terms, that it is impos- 
sible to conclude negotiations by cable, and asks why the plaintlff does 
not come to Paris, evidently for the purpose of treating with him per- 
sonally, becaiise ,Mr. Soto had notified Mr. Seilhac that the plaintlff de- 
sired to go. The plaintlff had not asked for an option, and the letter 
of introduction which Mr. Soto gave him to présent to the officers of 
the company in Paris conclusively proves that he understood that the 
plaintlff was going to Paris "for the purpose of dealing persohally" 
with them. , . , ,, 

We find in none of the cablegrams or correspondence, or the testi- 
mony, any évidence of an option which should hâve been submitted to 
the jury,,ar\d therefore that there. was error in the instructions given 
by the presiding judge and in hls. refusai to instriict the jury, as re- 
quested by the défendant, to return a verdict for it. 
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Entertaining this view, a discussion of the other assigntnents of er- 
ror is unnecessary. 

[2] While we are of the opinion that there was no évidence war- 
ranting the submissibn of the case to the jury, and that a verdict should 
hâve been directed for the défendant, nevertheless, as we are without 
authority to enter a verdict and judgment for the défendant, the case 
must go back for a new trial. Slocum v. New York Life Insurance 
Co., 228 U. S. 364, 379, 33 Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 
1914D, 1029. :_ 

The judgment of the District Court of Porto Rico is reversed, and 
the verdict set aside. The case is remanded to that court for further 
proceedings not inconsistent with this opinion ; the plaintifï ih error to 
recover costs in this court. 



HOMESTEAD CO. v. DES MOINES ELECTRIC CO. 
(Circuit Court of Appeals, Elghth Circuit. .Tanuary 7, 1018 j 

No. 4889. 

1. CoRPOKATioNs ®=»382i4, New, vol. 16 Key-No. Séries — Public Service Cor- 

PORiV.TioNs — Discrimination. 

It Is the duty of a public service corporation, lawfully authérlzed to 
use the streets and public places of a munlcipallty in order to fumlsh to 
consumers water, gas, electriclty, light, beat, power, or aliy other public 
utility, to render like contemporaneous service for llke compensation to 
consumers conducting llke opérations under like conditions and eircum- 
stances, and for unjust discrimination between eompetitors and sub- 
stantial Injury to one of thera, caused by a breach of this duty, the in- 
jured competitor may malntain an action in tort agalnst the corporation 
for the pecuniary loss infllcted upon hlm by such discrimination. 

2. Damages ©=159(1) — Action for Damages — Pleading and Pboof. 

In such an action, defendant's llabiUty Is not for money had and re- 
cel ved, but In tort for damages, whieh are not measured by the différence 
between the amount plaintlfC pald and the amount he would hâve paid, If 
charged at the same rate as his competitor for like service, but may be 
elther more or less, and must be pleaded and proved. 

3. Corporations iS=>.'}82%, New, vol, 16 Key-No. Séries — Public Service Cor- 

porations — Discrimination in Rates. 

Uureasonable rates charged by a public service corporation are elther 
those that are se low as to be noncompensatory or so much hlgher than 
merely compensatory rates that they are exorbitant. The fact that two 
rates or two sets of rates are unjustly discrlminating neither estabUshes 
nor necessarily implles that elther of them is unreasonable. 

4. Corporations <g='382%, New, vol. 16 Key-No. Séries — Public Service Cor- 

porations — Rates. 

Where maximum rates whlch may be charged by a public service cor- 
poration are prescrlbed by the state or munlcipallty havlng authority, 
such rates are presumptively reasonable, and one charged such rates can- 
not malntain a suit agalnst the corporation on the ground that they are 
unreasonable, without havlng flrst secured décision or action to that effeet 
by the body havlng authority to change them. 

5. Electricity <S=s11 — Rates — Discrimination — Sufficiency dp Complaint. 

The eomplalnt In an action agalnst an electrlc company, based on alleged 
discrimination In rates charged for light and power to plalntlff and a 
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competltor recelvlng like service, held to shite facts sufflcient to constl- 
tute a cause of action for the recovery of damages, although it was ap- 
parently drawn on, the erroneous theory that plaintiff was entltled to 
recover, the différence betweeh the amoiint paid by it and the amount 
paid by its competitor as money had and received to Its use, and stated 
nô prôper measure of damages, 
6. Damages i®=>40(3)— Loss of Profits — Destruction or Interbuptiqn of 

BuSINESS.^ 

The gênerai ruie is that the expected profits of a commercial business 
are generally too remote, spéculative, and uncertain to sustain a judg- 
ment for their loss ; but there is an exception to this rule, to the effect 
that the loss of profits from the destruction, interruption, or dépression 
of an established business may bc recovered, if the plaintiff makes it 
reasonably certain by compétent proof what the amount of his loss 
actually was. 

Stone, Circuit Judge, dissenting In part. 

In Error to the District Court of the United States for the Southern 
District of lowa; Martin J. Wade, Judge. 

Action ^t law by the Homestead Company against the Des Moines 
Electric Company. Judgment for défendant (226 Fed. 49), and plain- 
tiff brings error. Reversed. 

Frank S. Dunshee, of Des Moines» lowa (Robert M. Haines and 
Joseph I. Brody, both of Des Moines, lowa, on the brief), for plaintiff 
in error. 

Frank T. Jensen and Charles S- Bradshaw, both of Des Moines, 
lowa, for défendant in error. 

Before SANBORN, CAREAND, and STONE, Circuit Judges'. 

SANBORN, Circuit Judge. The question which this case présents 
is the sufficiency of the facts stated in the complaint to constitute a 
cause of actibri', and it is brought to the attention of thîs court by a 
writ of error to reverse an order and judgment which sustained a gên- 
erai demurren 

The grievance of the plaintifif is that the défendant. Des Moines 
Electric Company, a public service corporation, that was engaged in 
f Urnishing light and power to the plaintiff, and to other consumera 
thereof ! in, the city of Des Moines, unjustly discriminated a'gàinst the 
plaintiff in the rates it charged and collected for the hght atid power it 
furnished, in that (count 1) it charged and collected of the plaintiff 's 
competitor in th'at city, the Register & Leader Company, a corporation, 
only about 40 per cent, of the amount charged and collected of the 
plaintiff for cont'emporaneous service for Hke opérations undèr sub^ 
stantially similar circumstances and conditions, to, the plaintifï's dam- 
age in the sum of $2,950.94, which was 60 per cent, of the amount 
the plaintiff paid for the defendant's service in the opération of that 
p,art ôf;its business in compétition with the busirtess of the Leader 
Company; (2) in that (count 2), while the défendant charged attd col- 
lected of many of its other customers low and feasonable rates, it 
charged and Collected of the plaintiff for similar service higher rates 
that were unreasonably exorbitant, and $4,918.23 in excess of rea- 

(gSsFOT other cases seë same topic & KBY-NUMBE3R in ail Key-Numbered Dlgéate* Indexée 
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sonable, just, and compensatory rates; and (3) in that (count 3) the 
défendant divided its customers by a specified standard into whole- 
salers and retailers, and established a low and reasonable rate for its 
service to wholesalers and a higher rate for its service to retailers, 
that by the s)3ecified standard the plaintiff was a wholesaler, but the 
défendant charged andcoUected of it the retail rates, under the falset 
représentation that it was serving the plaintiff at rates as low as it was 
serving arty of its customers in a like situation, when the f act was 
that it was exacting from the plaintiff $2,321.80 morç tha,n it would 
hâve collected from it, if it had colkcted the wholesale rates, and was 
thereby charging and collecting unreasonably exorbitant rates, $2,- 
321.80 in excess ôf reasonable and compensatory rates. 

The first count of the complaint set forth thèse facts: During ail 
the time in which the plaintiff alleged that the défendant was exact- 
ing from it discriminatory and exorbitant rates, those rates did not 
exceed the max,imum rates which, by an ordinance of the city of Des 
Moines, the défendant was expressly authorized to chiarge and collect 
for furnishing the Hght and power. During this time the plaintiff 
was printing a newspaper and operating a job printing, electrotyping, 
and photo-engraving plant, and the Leader Company was running two 
daily newspapers and a job printing and photo-engraving plant. The 
job printing and photo-engraving plant of the Leader Company was 
operated, as was the plaintiff's like plant, by a large number of motors 
for the most part in the daytime. The Hght and power to operate each 
•of them were furnished by the défendant during the same time under 
like conditions. The two plants put forth the same kind and quality 
of work, the owners of thèse plants bought and sold in the same mar- 
ket, and the Leader Company was the plaintiff's most active competi- 
tor. There was an established market value for the products of the 
two plants, so that the plaintiff was unable to charge more for its out- 
put than was charged by the Leader Company for its similar products. 
The défendant during the time specified furnished the Leader Com- 
pany the light and power to operate its job printing and photo-engrav- 
ing plant at a rate which was only about 40 per cent, of the rate it 
charged and collected for the light and power it furnished the plain- 
tiff to operate its like plant. The Leader Company, by reason of re- 
ceiving this light and power at a rate which was 40 per cent, of the 
rate collected of the plaintiff, was enabled to and did put out its prod- 
uct more cheaply than the plaintiff could send its output forth, was 
enabled to and did bid under the plaintiff in making compétitive priées 
for printing and photo-engraving, the plaintiff was obliged to meet the 
priées set by the Leader Company in order to hold its printing and 
photo-engraving business, its overhead expense was unduly increased 
by the high rates the défendant exacted from it, and it "was deprived 
of its fair, legitimate profit, and damaged" to the extent of $2,950.94, 
which is 60 per cent, of the amount it paid the défendant for the Hght 
and power which the latter furnished to operate its job printing and 
photo-engraving plant. 

The sufîiciency of thèse facts to constitute a cause of action for 
unjust discrimination is denied on the grounds (a) that the plaintiff 
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is not entitled to recover on account of such discrimination the différ- 
ence betweén the àmount it paid and the amount it would hâve paid 
at the rate its competitor enjoyed, and that that différence is not the 
measure of its damages ; (b) that the f acts pleaded failed to show that 
the plaintifï and the Leader Company were situated alike; and (c) 
that they do not disclose facts sufficient to âustain a recovery for loss 
of profits. 

The sufficièricy of the facts set forth in the second and third counts, 
each of which ià bàsed on a claim that the rates charged to and col- 
lected by the plaintiff were exorbitant and unreasonable, because they 
exceeded thèse charged and collected of other consumers, and by each 
of which the plaintiff seeks to recover as ttioney had and recèived the 
différence between thé amount the plaintiff paid and the amount it 
would hâve paid, if the rates to it had béen just' and reâsonable, iis 
denied on the ground thât, where maximum rates are prescribed for 
the sÊrvice of a public service corporation by a state or a municipalité 
lawfully empowefed so to do, no individuâl consumer or party interest- 
ed in the rateS, who bas paid rateâ not excèeding the prescribed limit, 
may maintain art 'action àgainst the corporation on the ground that 
those rates werè unreasonable ûr exorbitant. 

There havô been conflicting décisions and there has been much dis- 
cussion aboùt some of the questions which the propositions asserted 
by counSel présent. But a review of the opinions Of the courts and a 
thoughtfui considération of the arguments of counsel hâve convinced 
that thestrortgçr reasons and the weight of authority hâve established" 
thèse ruies of law by which the décision of the question prèsented in. 
this càsè miist bé détermined. 

[1] It is the duty of a public service corporation, làwfully author- 
ized to use the streets and public places of a municipality in order to- 
f urnish to consumers water, gas, electricity, light, beat, power, or 
any other public utility, to render like contemporaneous service for 
like compensation to consumers conducting like opérations undér like 
conditions and circumstances. For unjust discrimination between com- 
petitors, and substantial injury to one of them caused by a breach of 
this duty, the injured competitor may maintain an action in tort 
against the public service corporation for the pecuniary loss inflicted ùp- 
on him by such discrimination. Cùrtis on Electricity, § 36; Western 
Union Telegraph Cb. v. Call Publishing Co., 181 U. S. 92, 99, 100, 21 
Sup. Ct. 561; 45 Iv. Ed. 765; Pennsylvania R. R. Co. v. International 
Coal Co., 230 U. S. 184, 203, 204, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. 
Cas. 191SA, 315; Armour Packing Co. v. Edison Electric Illuminating 
Co., 115 App. Div. 51, 100 N. Y. Supp. 605, 607; St. Paul Book & Sta- 
tionery Co. v. St. Paul Gaslight Co., 130 Minn. 71, 153 N. W. 262, 
266, Ann. Cas. 1916B, 286. 

[2] Unjust discrimination will not sustain an action against a pub- 
lic service corporation, in favor of the injured competitor, for the 
différence between the amount he paid and the amount he would hâve 
paid if he had paid at the same rate as bis competitor similarly sit- 
uated for like service> as for money had and recèived, or any other 
action at law, except an action in tort for his damages. Nor is such 
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<lifference the measure of his damages. They may be the same as, 
or more or less than, such différence, and they must be pleaded and 
proved before they may be recovered. Pennsylvania R. Co. v. In- 
ternational Coal Co, 230 U. S. 184, 198, 200, 201, 202, 203, 206, 33 
Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315 ; Meeker & Co. v. 
Lehigh Valley R. R. Co., 236 U. S. 412, 429, 35 Sup. Ct. 328; Le- 
high Valley R. R. Co. v. Clark, 207 Fed. 717, 724, 725, 731, 125 
C. C. A. 235; Lehigh Valley R. Co. v. American Hay Co., 219 Fed. 
539, 541, 542, 135 C. C. A. 307; Knudsen-Ferguson Fruit Co. v. 
Michigan Central R. Co., 148 Fed. 968, 79 C. C. A. 46; Hoover v. 
Pennsylvania R. Ce, 156 Pa. 220, 27 Atl. 282, 290, 22 L. R. A. 263, 
36 Am. St. Rep. 43. 

[3] In the making, régulation, and litigation regarding rates, "un- 
reasonable rates" are either those that are so low as to be noncom- 
pensatory, or those that are so much higher than merely compen- 
satory rates that they are exorbitant. The fact that two rates, or two 
sets of rates, are unjustly discriminatory, neither establishes nor 
necessarily implies that either of them is "unreasonable." Interstate 
Commerce Comm. v. Baltimore & Ohio R. R. Co., 145 U. S. 263, 277, 
12 Sup. Ct. 844, 36 L. Ed. 699; American Express Co. v. South Da- 
kota, 38 Sup.'Ct. 656 (U. S. Suprême Court opinion filed Tune 11, 
1917). 

[4] A public service corporation furnishing its utility under and 
pursuant to an act of the Législature of a state, or under a lavvful 
ordinance of a city, or under other légal provision, which prescribes 
maximum rates for its service, may fix its own rates, nôt exceeding the 
limit thus prescribed, and such rates are presumed to be reasonable, 
Individuals interested therein as consumers, users, or otherwise may 
not maintain actions ?.t law or suits in equity against the public service 
corporatioti, on the ground that such rates are unreasonable, without 
hàving first secured décision or action to that effect by the public tri- 
bunal authorized to prescribe the maximum limit of the rates changing 
the limit, or adjudging the rates complained of unreasonable. Griffith 
V. Vicksburg Waterworks Co., 88 Miss. 371, 40 South. 1011, 1014, 
8 Ann. Cas. 1130; Vicksburg v. Vicksburg Waterworks Co., 206 U. 
S. 496, 509, 515, 516, 27 Sup. Ct. 762, 51 L. Ed. 1155; St. Paul Book 
& Stationery Co. v. St. Paul Gashght Co., 130 Minn. 71, 153 N. W. 
262, 264, 265,' Ann. Cas. 1916B, 286; Texas & Pacific Ry. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426, 432, 433, 436, 437, 439, 440, 
441, 443, 446, 447, 448, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 
1075; Paris Mountain Water Co. v. Camperdown Mills, 98 S. C. 
304, 82 S. E. 417, 418; Union Dry Goods Co. v. Georgia Public Serv- 
ice Corporation, 142 Ga. 841, 83 S. E. 946, 947, E. R. A. 1916E, 358; 
Brooklyn Union Gas Co. v. City of New York, 188 N. Y. 334, 81 N. 
E. 141, 142, 15 L. R. A. (N. S.) 763, 117 Am. St. Rep. 868. 

[5] The application of thèse rules to the facts ple;aded compels the 
conclusions: (1} That the second and third counts of the complaint 
State no cause of action because they are founded on the claim that 
the rates charged to and coUected of the plaintiff were exorbitant, 
extortionate and unreasonable, although they were less than the max- 
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irmim rates prescribed and adjudged reasonable by the city, and that 
tribupal has never adjudged them unreasonable, or modified the terms 
or effect of its prescribing ordinance ; (2) because by thèse counts the 
plaintiff seeks recovery of the différence between the presumptively 
reasonable rates the plaintiff paid and the lower rates other consumers 
of light and power simiiarly situated paid, not on the ground of dam- 
ages sustained, but on the ground that this was money had and receiv- 
ed by the défendant which equitably belonged to the plaintiff, and an 
action of that character is not maintainable for this différence; and 
(3^ the facts set forth in the first count of the complaint will not sus- 
tain an action as for money of the plaintiff had and received by the 
défendant for the différence between the amount which the plaintiff 
paid and the amount it would hâve paid if it had been charged the 
rates its competitor, the Leader Company, enjoyed, and the only 
cause pf action they may be sufiScient to maintain is one in tort for the 
pecuniary losg caused to the plaintiff by the alleged unlawful dis- 
crimination, and the différence between the amount paid by the plaintiff 
and the amount he would hâve paid at the rates charged its competitor 
is not, and the pecuniary loss caused by the unjust discrimination 
is, the measure of those damages. 

It is contended that the facts pleaded are insufficient to sustain a 
cause of action for thèse damages, because those facts do not show 
that the plaintiff and the Leader Company were simiiarly situated, or 
that they received like service from the défendant, in that they 
disclose the fact that the défendant, in addition to furnishing like 
light and. power to the two competitors for their respective job print- 
ing and photo-engraving plants, furnished light and power to the 
plaintiff to enable it to print a newspaper and operate an electrotyping 
plant, and to the Leader Company to enable it to print two newspapers. 
The plaintiff makes no claim of any unjust discrimination in the fur- 
nishing of light and power for the printing or opération of the news- 
papers or the electrotyping plant, but it allèges that the two job print- 
ing plants were engaged in the same business, manufacturing and 
selHng Hke and compétitive products, that their owners bought and 
sold in the same markets, that the défendant furnished their job 
printing and photo-engraving plants like power and collected of the 
owner of one but 40 per cent, of the rates it charged and collected of 
the other, and that this was done during the same period of time. 
There can be no doubt that if the only service rendered by the défend- 
ant to the plaintiff and to the Leader Company had been to furnish 
them light and power for their job printing and photo-engraving 
plants the averments of thèse facts would hâve been ample to permit 
full proof that the two companies were simiiarly situated and were 
receiving like service at the same time and place, and that the défend- 
ant unjustly discriminated against the plaintiff in its charges and col- 
lections. It is possible that in the charges and collections for the 
other services which the défendant rendered to the two competitors 
it discrinainated against the Leader Company to an amount equal to the 
amount by which it discriminated against the plaintiff in the collection 
of charges for the service to the job printing and photo-engraving 
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plants, or that there was some other fact or condition to offset the 
unjust discrimination which it is alleged the défendant committed in 
its treatment of thèse plants. But in the absence o£ pleading or proof 
of any such counter discrimination or offset the court may not présume 
the existence thereof, and on the face of the complaint the light 
and power furnished to the two job printing and photo-engraving 
plants is alleged to hâve been so like and to hâve been furnished to 
competitors so similarly situated as to présent a sound basis for the 
averment of unjust discrimination. 

Counsel for the défendant argue that the cause of action set forth 
in the first count is not in tort for damages, but is for the différence 
in the amount charged and collected of the plaintiff for the service 
of the défendant to its job printing and photo-engraving plant, and 
the amount it vk^ould hâve paid for that service at the rates charged 
to the Leader Company for like service, and that it is based on the 
claim that the amount of this différence constitutes money had and 
received by the défendant which justly and equitably belonged to 
the plaintiff. The pleading lends plausible support to this argument, 
and indicates that the pleader may hâve indulged the hope that his 
client could recover this différence, without proof of damages caused 
by the unjust discrimination, upon the theory which has been stated. 
But the question before this court is not one of the form of the 
action or of the theory of counsel. It is, does the complaint state 
facts sufficient to sustain an action in tort for damages caused by the 
unjust discrimination? It sufficiently states like contemporaneous 
services to the job printing and photo-engraving plants of the two 
competitors, the like business situation and circumstances of the 
competitors and of their plants, and the charge and collection from 
one of rates 2J/4 times the rates collected of the other, avers that this 
discrimination compelled the plaintiff to pay for substantially like 
service $2,950.46 more than it would hâve paid at the rates charged 
the Leader Company, that on account of its compétitive relation with 
that Company it was compelled to sell the product of its job printing 
and photo-engraving business at the priées set by the Leader Com- 
pany, and that, "its overhead expense being unduly increased by the 
unfair requirements of défendant, plaintiff was deprived of its fair 
and legitimate profit and damaged to the extent of said overcharge." 
The complaint then "demands damages against défendant for the sum 
of $2,950.94 actual damages with interest thereon." Since a demand 
of a spécifie amount of damages permits the recovery of any less 
amount that may be proved, the averment of the spécifie amount of the 
damages and the prayer therefor does not disqualify this complaint 
from sufficiently pleading a cause of action in tort for unjust discrim- 
ination. 

[6] It is contended, however, that the only damages pleaded are loss 
of profits, and that the nature, character, extent, and facts showing 
the certainty of such loss of profits hâve not been sufficiently set 
forth. It is true that the gênerai rule is that the expected profits of a 
commercial business are generally too remote, spéculative, and uncertain 
to sustain a judgment for their loss. But there is an exception to this 
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rule, to the effect that the loss of profits f rom the destruction, inter- 
ruption, or dépression of an established business may be recovered, 
if the plaintiff makes it reasonably certain by compétent proof what 
the amoUnt of his loss actually was; It is true that the proof must 
pass the realm of conjecture, spéculation, or opinion not founded on 
facts, and must consist of actual facts, from which a reasonably ac- 
curate conclusion regarding the cause and the amount of the loss can 
be logically and rationally drawn. Central Coal & Goke Co. v. Hart- 
man, 111 Fed. 96, 98, 99, 102, 49 C. C. A. 244, 246, 247, 250. It is 
not, however, necessary in pleading such profits to set forth ail the 
détails of the requisite proof. In the case at bar the pecuniary loss 
which the unjust discrimination inflicted upon the plaintifif, and not 
the différence between the amount it paid and the amount it would 
hâve paid at the rates charged the Leader Company, is the measure 
of its damages. Those damages may be the same amount as that 
différence; they may be more, and they may be less. The plaintiff' 
in effect avers in this complaint that, if the défendant had not un- 
justly discriminated against it, it would hâve sold the same amount 
of its products from its job printing and photo-engraving plant for 
the same priées that it did sell them, and that it: would in that case 
hâve had left, after paying its expenses, larger profits than it did 
hâve by the $2,950.94 which the défendant exacted of it by the un- 
just discrimination. It may be that the plaintiff will hâve difficulty 
in proving, it may be that it will be unable to prove, such or any 
loss of profits under the wise and Gonservative rules of law which 
gtiard against spéculation, uncertainty, and conjecture in the déter- 
mination of such losses. But the averments of the complaint are 
sufficient to permit it to présent compétent évidence of a., loss of 
profits caused by the unjust discrimination it pleads upon the theory 
set forth in its complaint. 

'The judgment beldw is accordingly reversed, and the case is re- 
manded to the District Court, with instructions to permit the défend- 
ant toanswer the complaint. 

STONE, Circuit Judge (concurring in part and dissenting in part). 
This is a suit by a patron against a public service corporation, law- 
fuUy authôrized to use the streets and pubHc places of a municipal- 
ity in order to furnish consumers with electric light and pôwer. The 
entire pétition is a tort action in its pleading. The first count is for 
damages because of a discrirnirtatory rate ; the second and third 
counts for damages because of unreasonable rates. 

I concur in the resuit reachedi but not entirely with the rules of 
law laid down. Because of the importance of the subject involved, 
I feel obligated to state wherein I disagree. I agrée that discrimina- 
tion and unreasonableness in rates are distinct and separate griev- 
ances, and that the existence of either is, as to the patron, a tort. 
I am compelled, respectfully, to disagree with the announcement that 
in cases of discrimination the remedy of money had and received can 
never be employed, and with a portion of the rule of damages set 
forth. 
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As to the remedy and proof in cases of discrimination: One of 
the fundamental principles of our form of government is equality 
to every person of opportunity and treatment, so far as government- 
al action extends. This is illustrated in the national and state Con- 
stitutions, which forbid and render nugatory ail state action result- 
ing in discrimination between members of the same légal classifica- 
tion. The same right of equality inheres in ail governmental activ- 
ity, and, because of the quasi public character thereof, it has its fuU 
place in ail public service activity. As said by Mr. Justice Brewer, 
in speaking of one kind of such service (common carriage): 

"Common carriers, whether engagea In Interstate commerce or in tliat 
whoUy wittiln thé state, are performing a public service. Tliey are endowed 
by tlie state witli some of Its sovereign powers, such as ttie right of eminent 
domain, and so endowed by reason of the public service they render. As a 
conséquence of this, ail Individuals hâve equal rlghts, both in respect to serv- 
ice and charges." Western Union Teleg. Co. v. Call Pub. Ce, 181 U. S. 92, 
9^100, 21 Sup. et. 561, 564 (45 L. Ed. 765). 

The evil results of departures by utility companies f rom this salu- 
tary rule of public policy are common knowledge and hâve received 
full judicial récognition. That public service companies can, through 
illégal discrimination, often affect and even control compétitive busi- 
ness conditions among their customers, to the extent of enriching one 
and ruining the other, has been too frequently demonstrated. Even 
irrespective of compétition, favoritism in service or charge may be 
used for purposes injuriously affecting both the consumer and the 
public. Without passing upon the truth of the allégation» contained in 
the présent pétition, yet it is illustrative of possibilities along this line. 
The statement is : 

"The plaintiff further States that the Register & Leader Company, as has 
been heretofore stated, is the publisher of two daily newspapers having wide 
circulation in the city of Des Moines, and said company has great Influence in 
city politics and in the conduct of city afCiilrs, and the said discriminatory 
rates to the Register & Leader Company were granted by the défendant with 
the corrupt purpose to thereby secure the good will of the Register & Leader 
Company and its influence in preventing the repeal of the aforesaid Ordinance 
No. 1568, in order that the défendant might continue to charge the excessive 
and unreasonable rates specifled in said ordinance, and reap the excessive 
and unreasonable profits which it eould make from customors who were un- 
able to protect themselves, and said corrupt brlbe was paid to the Register & 
Leader Company In total disregard of defendant's duty in the premlses and 
In total and wanton disregard of the losses which défendant was thereby 
Inflicting upon plaintiff, and said bribe was paid stealthily and secretly, and 
with the purpose that same should never be detected, and the payment of 
said bribe was tortious, wro.ig, and unjust. » * » •■ 

The above considérations emphasize the necessity of preventing such 
discrimination, and of shaping the rules of law to that end. This 
conception is intensified by the thought that discrimination must find 
its source in the voluntary act of the utility company. 

The préventive methods, not statutory, variously tried, hâve been 
mandamus, bills in chancery, and suits for damages by the injured 
party. Obviously, not the least effective methods are such as thèse, 
virhich place a weapon in the hands of the injured party, who, moved 
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by impulses ôf sélf-protection, necessarily acts in the public interest 
at the satn€ time. ■ . 

This obligation of equal sçrvice being onç impQse4 by l^w, its vio- 
lation is, as tothe individual, a tort. But wherever pne person com- 
mits a tort against thé estate of another, with the intention of benefit- 
ing his own estate, or wberever justice requires it in considération of 
benefits received, the tortmay be waived and assumpsit brought for 
the money bertefit so received. 1 C. J, 1032 ; Fanson v. Linsley, 20 Kan. 
235 ; Nordén v. Jones, 33. Wis. 600, 14 Am, Rep. 782. It may be noted 
that Mr. Justice Brewer, then of thç Kansas Suprême Court, concur- 
red in the opinion in Fanson v. Linsley. Therefore, thpugh primarily 
the form of action for such wrong is tort, it is not necessarily so in 
ail instances, for (as with other torts), if this tort bas resulted in the 
payment by the vytonged party of money to the public utrlity which 
should not hâve been paid, then the tort may be waived and recovery 
of that money obtained through an action for money had and re- 
ceived. Armour Packing Co. v. Edison, etc., Co., 115 N. Y. App. Div. 
51, 100 N. Y. Supp. 605. Of course, the waiver of the tort would 
forfeit ail right to consequential damages and confine recovery to the 
sum wrongfully exacted and withheld. 

If the action brought be a tort, it would seem to be subject to the 
ordinary rules pertaining to such suits. The pleading and proof 
must cover the wrongful act and the quantum of damages. The 
wrongful act is the déniai to one patron of a rate or service accorded 
another patron in the same légal classification. When this wrongful 
act bas been proven, the right to recover bas been established. The 
remaining inquiry is purely one of quantum of damages. The dam- 
ages are compensatory, but there would seem to be no reason why, 
if the proper éléments of willfulness and malice exist, exemplary 
damages should not be allowed — particularly if it also appear dif- 
ficult to estimate in money the injury. Scott v. Donald, 165 U. S. 
58, 89, 17 Sup. Ct. 265, 41 h. Ed. 632; Day v. Woodworth, 13 How. 
363, 371, 14 L. Ed. 181; Press Pub. Co. v. Monroe, 73 Fed. 196, 19 
C. C. A. 429, 51 L. R. A. 353; Wilson v. Vaughn (C. C.) 23 Fed. 229. 

In proof of compensatory damages, the ordinary rules of évidence 
would seem proper and sufficient. Where the discrimination is in 
service or facilities, there is apparently no common circumstance or 
fact to aid in the damage inquiry. But I cannot escape the convic- 
tion that, where the discrimination is in charge or rate, there is prés- 
ent a minimum m'easure of damages ; i. e., the différence in charge 
or rate. The légal right is to as good treatment (as low a charge or 
rate) as is given any other legally similar patron. The tort is in a 
refusai of that treatment. Certainly there is an injury equaling the 
différence in money value of the treatment (charge or rate) to which 
the patron was entitled and that which he received. Public policy, 
in my judgment, requires this view, for otherwise there could never 
be recovery in any case of rate or charge discrimination, unless there 
existed compétitive conditions between the patrons involved in the 
discrimination. What possible other loss or damage is suffered by 
the householder, who pays one price for his domestic use of gas, wa- 
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ter, or electricity, while his next-door neighbor, for precisely the same 
service, rendered under precisely the same circumstances, pays only 
one-half as much? Or what ,other injury has the woolen manufacturer 
received when he pays twice the rate for electric power as does the àd- 
joining candy maker, for precisely the same service, under precisely 
thç same circumstances? Where there is business compétition it may 
be that the discriminatingrate has so heavily afïected the fixed charg- 
es of production as to resuit in further damage ; but, barring compé- 
tition, the différence in the rate measures the damage, or there is none 
legally provable. In short, either the définition of what constitutes il- 
légal discrimination as to rates or charges must be so altered as to ex- 
clude ail of that great class which do not happen to be business com- 
petitors, and injured in their business compétition, or there results 
the anomaly of one rule of common law giving a right (valuable not 
only to the individual, but to the pubHc good), and another rule of the 
common law, rendering the protection of that right impossible. 

Where, as in the présent case, compétitive conditions are présent, 
and alleged to be affected by the discrimination, there is an addition- 
al considération. The object of business is profit. When any one 
by an unlawful act reduces the profit of another, the law provides 
for restitution of that loss. Compétition limits the sale price. When 
a business man is given a lower rate for power, or some other élé- 
ment entering into the fixed cost of the article he produces, it is an 
absolu te certainty that his profit has been increased by just the amount 
of the réduction. It is equally certain that every competitor has been 
put at a disadvantage in just that sum- If thé competitors hâve a 
right to that réduction, and do not receive it, they are damaged, and 
in just that amount. 

The mistake, as I see it, sometimes made in the considération of the 
élément of damage in discrimination cases, is that nothing is regarded 
as damage unless it be an actual diminution of the existing property 
of the one paying the higher rate. So it has been said that if the ré- 
duction has resulted in no disarrangement of seUing prices, so that the 
business of the one paying the higher rate has gone on undisturbed, he 
has not been damaged, though his competitor may hâve been benefited, 
and that he cannot complain of a benefit to another. The fallacy is 
that he is not complaining that some one else has received a benefit ; he 
is complaining because he has not received the same benefit. The law 
says that he has a légal right to that benefit. If he had this benefit, 
his profit would be enhanced to just that amount, because his cost 
price would be just so reduced. His damage is in being deprived of a 
right (benefit), the value of which can, in such an instance, be definitely 
and accurately gauged, although his existing business shows no dim- 
inution nor disturbance. The point of view is vital. The law leaves 
it entirely open for the public utility to grant any favor it desires by 
lowering its charges. Its only condition is that what is granted to 
one must be given to ail similarly situated. The wrong is not in reduc- 
ing the rate to one ; it is in not reducing it to each of the remainder. 
New York, N. H. & H. R. Co. v. Ballou & Wright, 242 Fed. 862, 865, 
248 P.— 29 
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— C. C. A. — (C. C. A. 9th C); Wyman Pub. Serv. Corp. § 1290, 
and citations. 

But the fàvored one may inot be satisfiied to qùiétly receive the addi- 
tional profit through the reduced rate. He may carry this advantage 
into business compétition. .He' may reduce bis selling priées to such 
an extent as to get business his competitors might bave secured or 
retained. He may do this to the extent of driving them out of busi- 
ness, ruining them, and obtaining a monopoly for himself. Thèse but 
add to the injury and the resulting damage. If claimed, they must be 
supported by proof . 

Thé cases of Penn R. Co. v. Internationa:! Coal Mining Co., 230 
U. S. 184, 33 Sup. Ct. 893, 57 L: Ed: 1446, Ann. Cas. 1915A, 315, 
Meeker & Co. v. Lehigh Valley R. R. Co., 236 U. S. 412, 35 Sup. 
Ct. 328, 59 L. Ed. 644, Ann. Cas. 1916B, 691, Lehigh Valley R. R. Co. 
V. Clàrk, 207 Fed. 717, 125 C. G. A. 235, Lehigh Valley R. R. Co. 
V. American Hay Co., 219 Fed. 539, 135 C. C. A. 307, Knudsen- 
Fèrguson Fruit Co. v. Michi^an Central R. Co., 148 Fed. 968, 79 C. C. 
A. 46, and Hoover v. Penn. R. Co., 156 Pa. 220, 27 Atl. 282, 22 L. R. A. 
?63, 36 Am. St. Rep. 43, cited in the majority opinion, do not, in my 
judgment, necessarily lead to a diiïerent conclusion. The Knudsen- 
Ferguson Case did not in volve discrimination in any way, I do. not 
find that the other cases brought before the court the propriety of 
employing the remedy of money had and received. They did hold the 
rule of damage, where the action brought was in tort, to be as aq- 
nounced; but in each of them the court was cpnstruing a statute, 
while this case involves the définition and application of rules of com- 
mon law. Also, the statute in question (except in Hoover v. Rail- 
road) involved the important considération of a published tarifif, from 
which no légal déviation could be made. In such cases there is the 
vital différence that the lov^rer rate (a departure from the published 
rate) was, in and of itself, a forbidden, unlawful rate, aside from any 
question of discrimination, and no one, because of discrimination, or 
for any other reason, could make that unlawful act the foundation of 
a right to the same unlawful act in his favor (Paris Mountain Water 
Co. V. Camperdown Mills, 98 S. C. 304, 312, 82 S. E. 417, 418), while 
in this case the lower rate Wàs of itSelf entirely lawful, but a tort was 
committed in not giving the same rate to Others of the same class. 

My conclusion, therefore, is that the first count of the pétition is 
good; that there can be no recovery on any theory of money had and 
received, because the pleading is for a tort; that proof of facts con- 
stituting illégal discrimination in the rate charged, joined to proof of 
the différence in rate, would authorize recovery for the différence in 
what plaintiff did pay and would hâve paid under the lower rate ; 
that any further damage arising from a disturbance of compétitive 
conditions must be proven. Hence the demurrer to this count should 
hâve been overruled. 

As to the demurrer to the second and third counts of the pétition, I 
agrée that the demurrer was properly sustained. Those counts are in 
tort for damages based on allégations that certain rates were unrea- 
sonable. The rates in question were at ail times within the maximum 
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limits of an ordinance passed under state législative authority as an 
exercise of police power and not as part of any contract. As long 
as that ordinance endures, it clothes the rates prescribed therein with a 
presumption of reasonableness, and no action for damages can be 
sustained for alleged in jury therefrom. 

This suit, being one in tort for damages, does not involve the right 
of individuals as consumers, users, or otherwise, to challenge the rea- 
sonableness of the rates established within the city ordinance maximum 
by a direct proceeding in equity, the resuit of which would be to sus- 
tain or annul the alleged unlawful rates as to ail of the class to which 
the complainant might belong. I am not prepared to say that the citi- 
zen may not thus, through an action against the utility company, clial- 
lenge the reasonableness and validity of such an ordinance. If there 
be no such right, then it results that where the législative branch, 
through statute or ordinance, establishes a maximum rate, such ac- 
tion by implication annuls every common-law^ remedy the citizen has 
had to protect himself through the courts f rom an extortionate rate so 
authorized. Until that question is squarely presented, I do not caré 
to affirm or deny the existence of such right. It may not, however, be 
out of place to suggest in this connection the language of Mr. Justice 
Miller, in his able concurring opinion in Chicago, Milw. & St. Paul 
Ry. Go. V. Minnesota, 134 U. S. 418, 459, 10 Sup. Ct. 702, 703 (33 L. 
Ed. 970), where he says: 

"3. Nëlther the Législature, nor such commission acting under the authority 
of the Législature, can establish arbitrarily and without regard to Justice and 
right a tarifC of rates for such transportation, which is so unreasonable as 
to practieally déstroy the value of property of persons engaged in the carrying 
business on the one hand, nor so exorbitant and extravagant as ta be in 
utter disregard of the rights of the public for the use of such transportation 
on the other. 

"4. In either of thèse classes of cases there is an ultlraate remçdy by the 
parties aggrleved, in the courts, for relief against such oppressive législation, 
and especially in the courts of the United States, where the tarlffi of rates 
established either by the Législature or by the commission is such as to de- 
prive a party of his property without due process of law. 
. "5. But until the judiciary has been appealed to to déclare the régulations 
made, whether by the Législature or by the commission, voidable for the 
réasons mentioned, the tarifC of rates so fixed is the law of the land, and 
must be submittéd to both by tlie carrier and the parties with whom he 
deals. 

"6. That the proper, if not the only, mode of judicial relief against the 
tarlff of rates established by the Législature or by its commission, is by a Mil 
in chancery asserting its unreasonable character and its conflict with the 
Constitution of the United States, and asklng a decree of court forbidding 
the corporation from exactlng such fare as excessive, or establlshing Its right 
to collect the rates as being within the limits of a just compensation for the 
service rendered. 

"7. That until this Is done It Is not compétent for each Individual having 

deallngs with the carrying corporation, or for the corporation with regard to 

each individual who demands its services, to ralse a contest In the courts 

■ over the questions which ought to be settled in this gênerai and concluslve 

method." 
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GLOBE & KUTGERS INS. CO. OF CITY OF NEW YORK v. PRAIRIE OIL & 

GAS CO. 

(Circuit Court of Appeals, Second Circuit. December 4, 1917.) 

No. 28. 

1. Insurance <©=sg42(l) — Fibe Policies — Proofs or Loss. 

Substantial compllance with tlie reauirement of a flre poUey as to 
proofs of loss Is sufflclent, though f allure to comply will defeat recovery. 

2. Insurance '®=542(2) — Fibe Policies— Pboofs of Loss — Sufficiency. 

, Proofs of loss, settlng forth the tlme and origln of the flre, that no 
other person or party had any Interest in the property destroyed, or 
any incumbrance thereon, specifylng the cash value of the Items maklng 
up the loss, the amount of other Insurance on the property, and, after 
statlng that no act had been dône by the insured in viola:tiûn of the 
poUcy, stated that the insured would produce Its books of account and 
make, replies to interroga tories propounded by the Insurer relating to 
the loss, were sufflclent. 

3. Insurance ®»558(2) — Fibe Insurance — Proofs of Loss^Waiveb. 

Where the insurer's adjuster acknowledged reeeipt of the proofs of 
loss and returned them, statlng as hls reason that he had offered to re- 
place the oil lost and hls offer had been declined, any defects in the proofs 
of loss made under a lire policy were waived. 

4. Insurance <S=>542(2) — Pire Policies — Pboofs of Loss. 

Where the insured gave elaborate proofs of loss of tanks and oil, the 
proofs cannot be deemed insufficient, and recovery denled, because the 
Insured, in Computing the transportatlon charges, which, it was admltted, 
had enhanced the value of the oil, dld not compute the charges on the 
same basis as dld the Insurer. 

5. INSUBANCB <@=5»560(3)— Fibe Policies — Proofs of Loss — Waiveb. 

Spécification of a partieular defect in proofs of loss furnished by the 
Insured is a vyaiver of others. 

6. Insurance ®=9.558(1) — Fibe Policies — Waiver of Forfeitubes. 

An offer by the insurer, after receiving proofs of loss, to replace the 
property destroyed, vpalves ail known forfeitures, Includlng defects in 
the proofs of loss. 

7. Insubance <S=»5&5 — Fibe Policies — Agbeement to Replace Pboperty. 

Where a fire insurer exercises its option to replace the property de- 
stroyed, the contract of Insurance from that tlme becomes converted 
into a new and independent undertaking on the part of the insurer to 
replace the property, restorlng it to its former condition. 

8. Insubance ©=595 — Fibe Policies — Replacing of Pbopebtt. 

Where a fire policy gave the insurer an option to replace the property 
lost or damaged with other property of like kind and quallty wlthin a 
reasonable tlme, and part of the property lost was petroleum oil, the 
insurer cannot defeat recovery under the policy on the ground its offer 
of replacement was rejeeted, where it dld not offer to replace the oil 
with simUar oil ; petroleum olls varying greatly in their properties. 

9. Insubance ©=3595 — Fibe Insubance — Replacing of Pbopebty. 

Where oil tenks and their contents, whieh were Insured agalnst flre, 
were burned, and the oil lost, the insurer, though given an option in the 
policy to rebuîld the property, or replace the same with property of like 
kind and quallty, cannot elect to replace the ollwlthout replacing the 
tanks, on the theory that it could tender the oil and Insured was bound to 
provide a place to store it, for that would cast an unconscionable burden 
on Insured, and the insurer has no right to replace part of property 
destroyed and pay for the remalnder. 

«gîïsFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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10. iNPrÙANCE <g=»490— FiBE POLICIES — MEASURE OV DaMAGES — ACTUAL CASH 

Value. 

Where a flre poliey declared that the insurer should not be liable 
bc-jond the actual cash value of the property at the time of the loss, and 
thât the loss or damage should not exceed what it woiild cost Inisured lo 
repair or replace the saine wlth material of UUe Uind and quallty. the 
actual cash value of petroleum oils covered by the poliey, and whlch 
were lost through flre, is the market value of such oils. 

11. Trial cS=>1-11' — Direction of Vekdict. 

Whore an insurer was liable for the cash value of oil destroyed, and 
ail of the évidence showed that the market value of such oU was 75 
cents per barrel, and no évidence that it could be bought for a lesser 
prlce, it was proper to direct a verdict for the insured on the basls of 
that price. 

12. iKsuBANCE <®=5668(13) — Question foe Jury. 

Where petroleum oll, which had been piped for 400 or 500 miles from 
the field, and was practlcally pure, was destroyed while stored in a 
tank, and the Insured showed that, on account of the sédiment in the 
tank, it dedueted a certain number of barrels, there is no question for the 
jury ; there being no évidence to show that the déduction ou account of 
the sédiment or impurities in the oil was not sutticient. 

13. Insurance <3=>668(13) — Question ïob Court— Transpoutation of Oil — 

l'iPE Lines— Rates. 

An oil Company, whlch operated a pipe Une and was requlred to 
charge the tariffs established by the Interstate Commerce Commission, 
Btored oil, which It had piped for several hundred miles, at a point for 
which no tariff had been established. The oil was there destroyed by 
fire. In an action on the lire poliey, the Insurer contended, it being 
admitted that the transportation of the oil enhanced its value, that 
the question of the cost of piping the oll was for the jury. The oll 
Company contende<l, however, that the piping charges should be ascer- 
tiiined by apportioulng the rate established for carriage to a more dis- 
tant point. Held, that the charges were properly ascertaiued iu that man- 
uer, and hence there was no question for the jury as to the actual cost. 

In Error to the District Court of the United States for the South- 
ern District of New Yorl<. 

Action by the Prairie Oil & Gas Company against the Globe & 
Rutgers Insurance Company of the City of New York. There was a 
judgment for plaintif! on a directed verdict, and défendant brings er- 
ror. Affirmed. 

The plaintifiE Is a corporation existing under the laws of the state of 
Kansas. The défendant is a corporation existing under the laws of the state 
of New York. The plaiutiiï sues on a poliey of Insurance issued to défend- 
ant on Febriiary 6. 1914, insuring aicainst ail direct loss or daniage by flre, 
except as in the r)olicy provided, to the auiount of .$0,477,000. The property 
insured consisted of iron tanks (used for storing petJ-oleum) and their con- 
tents. While the poliey was current, two fires occurred: (1) On September 
2, 1914, destroying tanks uumbered 8, 0, and 13, together wlth their con- 
tents, at Barney Farm, Drumwrisht, Okl. ; and (2) on September 6, 1914, de- 
stroying tank numbered 1306, with its contents, at Shannoudale, Mo. The 
two fires are made the subject of two separate causes of action In the 
same complaint. 

The defendant's answer sets up a général déniai us to each cause of action. 
As a separate and partial défense to the flrst cause of action it sets up the 
assured's refusai to permit the défendant to replace the property destroyed ; 
and as a separate défense to the first and second causes of action the 
auswer allèges that the plaintiffi had wholly faile<l to serve on défendant a 

^S=>For other cases see pâme topic & KBY-NUMBER in aU Key-Numbered Digcsts &. InûeXe» 
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statement, slgned and swom to by it, stating Its knowledge nnd bellef as to 
the time aad origin of the Ares, its interest, and that of ail others in the prop- 
erty, the caSh value of the varlous items niaklng up the sanie, the incum- 
brances, If any, thereon, other Insurance, if any thereon, and a eopy of the 
description and schedules in ail policies, as well as any changes in the title, 
use, oceupation; location, possession, or exposure of the property from the 
tlme the policy was issued. 

As to the first cause of action It Is stipula ted between the attorneys that 
the number of barrels of fluid destroyed in tanks 8, &, and 13 at Barney 
Farm, Pruniwrlght, 0kl., by fire, on September 2, 1^14, was as foUows: 
Oklahoma crude fluid, 122,778.77 barrels, less fluld saved, 2,899.59 barrels; 
net amount of petroleum destroyed, for which the plaintlff In error admlts 
liabillty as to^uantity only, was 116,282.80 barrels; that the tanks them- 
selves were each of 55,000 barrels capaclty, and were worth at the tlme of 
the fire in the aggregate $38,250 ($12,750 each), and were totally destroyed by 
sai,d flre, and tbat the amount of the liabillty of the plaintifC in error Is the 
sum of $15,000 ($5,000 each). The oeairrence of the flre of September 2, 1914, 
the ownership of the property on that day by the assureid, and that the 
flre was not caused by any of the causes excepted in the poUcy were also 
admitted. 

As to the second cause of action it Is also stipulated that the number of 
barrels of fluid destroyed in tank No. 1306 at Shaunondale, Mo., by flre on 
September 6, 1914, was aâ foUows: 

"Contents of tank Ko. 1306: 

Oklahoma crude fluld 52,025.77 bbls. 

ïjess sédiment 1,085.51 " 

, , 50,940.26 " 

Less oil saved 7,882.00 " 

Net amount of ' fluid destroyed ; . , 43,058.26 " 

"In connection with the above figure, 43,058.26, representing total amount 
of fluld destroyed, in barrels, it will be on the trial of this action the conten- 
tion by the défendant (Insurance company) that there should be deducted 
thereform 1,291.75 barrels which wlU be clalmed by the défendant (insuranee 
company) represents sand and water in the fluid destroyed, and which con- 
tention the défendant (insuranee company) reserves the rlght to endeavor 
to prove at tlie time of the trial of thls action." 

The stipulation admits that tank 1306 was the property of the assured, and 
was totally destroyed by fire on September 6, 1914 ; that the value of the 
said tank at the time of the fire was $12,750, and that the plaintlff In error Is 
liable in the amount of $5,000; the occurrence of the fire of September 6, 
1914 ; the ownership of the property on that day by the assured ; and that 
the flre was not ca ised by any of the excepted causes in the polley. 

At the close bf the trial counsel for défendant moved to dlsmlss, and the 
motion was denled. Counsel for plaintlff moved for a direction of a verdict 
for the plaintlff on each cause of action, and thls was granted, and judgment 
eiltered for $8,451.19. 

Léo Levy, of New York City (Alex. Davis, of Brooklyn, N. Y., of 
counsel), for plaintiff in error. 

Bruce Ellison and Andrew A. Fraser, both of New York City (Wil- 
liam B. Ellison, of New York City of counsel), for défendant in er- 
ror. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
This is an action upon a jxjlicy of insuranee, and the défendant claims 
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that the action cannot be maintained because the proofs of loss 
were insufficient. The object of the clause concerning proofs of loss 
inserted in a policy is to give the company proper informatipn as to 
the facts rendering it liable. Failure reasonably to comply with such 
a clause, if not waived by the company, defeats recovery. A substan- 
tial compliance is, however, ail that is requlred. Glazer v. Home Ins. 
Ce, 190 N. Y. 6, 82 N. E. 727; Davis v. Grand Rapids Ins. Ce, 157 
N. Y. 685, 51 N. E. 1090; De Raiche v. Liverpool, etc., Ins. Co., 83 
Minn. 398, 86 N. W. 425. 

[2] The court below held the proofs of loss in the case at bar suffi- 
cient, and this court is of like opinion. The proofs set forth the time 
and origin of the fires ; that no other person or party had any interest 
in the property destroyed or any incumbrance thereon ; the cash value 
of the various items making up the loss is set out in détail aggregating 
$125,396.86; the artiount of other insurance and in what companies 
it was placed is specifically stated; a copy of the descriptions and 
schedules inall the policies is annexed; and the fact isset forth that 
no act had been done or caused to be donc by the assured in violation 
of the policy which would become void. The proofs also stated that 
the insured virould produce its books of account and other propef vouch- 
ers and make replies to interrogatories propounded by authority of the 
company relating to the loss. This surely was ail that the law re- 
quired. The objections raised are technical, and were properly dis- 
regarded. The statement of loss showed that the total value of the oil 
in ail the plaintifï's tanks at the time of the fire did not exceed $38,- 
080,000. At the same time the number of barrels of oil at the time 
in each tank that was destroyed is set forth and the value is stated, as 
well as the amount of the loss. 

[3] Moreoverj in a letter dated February 24, 1915, the adjuster ac- 
knowledged receipt of proof of loss and returned the same, stating as 
his reason for so doing that he had offered to replace the oil, and his 
ofïer had been declined. As it raised no objection to the proofs, it was 
therefore a waiver of any defects. Tayloe v. Merchants' Fire Ins. Co., 
9 How. 390, 403, 13 L. Ed. 187. 

[4-6] As to the proof of loss in the second cause of action — the 
Shannondale loss^ — the objection made was in the omission to deduct 
the sand and water salvage and in the statement of the transportation 
charges at 34 cents, instead of 13 cents. Thèse différences represented 
a dispute between the parties, and the insured was, of course, not 
bound to make the proof of claim according to the insurer's view up- 
on that issue. As to ail other defects, if any, they were waived by the 
spécifie mention of thèse as the only ones. Thompson v. Liverpool, 
etc., Co., Fed. Cas. No. 13,966; McManus v. Western Assur. Co. 43 
App. Div. 550, 558, 48 N. Y. Supp. 820, 60 N. Y. Supp. 1143. But, 
even if there were merit in the claim that the proofs of loss were in- 
sufficient, which there is not, défendant would not be entitled to raise 
it on its own showing. It is striving to maintain two propositions, one 
of which destroys the other. It insists that the plaintiff is not entitled 
to recover because its proofs of loss are insufficient, and it at the same 
time insists that plaintiff is not entitled to recover, because it (the de- 
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fendant) offered to replace the property destroyed and its offex vvas 
rejected. It Overlooks the fact that, if an oiïer to replace was made, 
it was mâde after the proof s of loss were received, and that the law 
is that such an offer waives ail known forfeitures. Bersche v. Globe 
Ins. Go., 31 Mo. 546. 

[7,8] The défendant also relies upon the foUowing provision con- 
tained in thé poHcy : 

''This Company shalï not be liable bej'ond the açtual cash value of the 
property at the tlme any loss or damage occurs, and the loss or damage shall 
be ascertalned or estlmated aecordlng to sudh actual cash yalue, with proper 
deductidii for depreciatlpp, ho.wever caused, and shall in no event exceed what 
it would then cost the insured to repalr or replace the same wlth materlal 
of Uke kind and quallty. Sald ascertalnment or estlmate sliall be made by 
the insured and thIs eômpany, or, If they dlffer, then by appralsers, as 
hereinafter provlded ; and, the araount of loss or damage havlng been thus 
detertnined, the sum for whicb this company is liable pursuant tp this poUcy 
shall be payable 60 days after due notice, ascertalnment, estlmate, and satis- 
factory proof of the loss hâve been received by this company In accordance 
wlth tKe terms Of this poUcy. It shall be optional, however, wlth this com- 
pany to'take au, or any part, of the articles at such ascertalned or appraised 
value, and also to repalr, rebulld, or replace the property lost or damaged wlth 
other like kind and quality wlthln a reasonable time, on givlng notice, wlthln 
30 days after the recelpt of the proof hereln required, of its intention so to 
do ; bût there càn be no abandonment to this company of the property de- 
scribed." 

The défendant insists that il èxercised the option to replace, to 
which it was entitled, and that the plaintiff refused its offer. Where 
an insurance company has elected to replace, the law is that f rom that 
time the contract of insurance becomes converted into a new and in- 
dependent undertaking on the part of the insurers to replace the 
property; restoring it to its former condition. Richards on Insurance 
(3d Ed.) § 244. 

It is urged that the court below was in error in not submitting to 
the jury the question whether or not there was an offer made by the 
défendant to replace. But no error was committed in this respect, 
if the f acts relied upon as constituting the offer did not in law amount 
to one which the plaintiff was bound to accept. The offer défendant 
claims it made was an offer to replace the oil involved in the first 
cause of action. No claim is made of any offer to replace the oil in- 
volved in the second cause of action. It may be conceded that, if an 
offer was made as to the oil involved in the first cause of action, and 
plaintiff without légal excuse refused to allow the défendant to re- 
place it, the first cause of action fails. We fail, however, to find 
any évidence in the record of an offer which could be regarded as 
sufficient in law. 

The defendant's answer sets up that, within 30 days after its re- 
ceipt of proof of loss, it notified the plaintiff that it desired and was 
ready to replace the property "with other property of like kind and 
quality," and that it offered so to do, both orally and in writing. There 
is, however, no évidence in the record that the offer to replace was an 
offer to replace with oil of "like kind and quality" to that which was 
destroyed. Petroleum oils vary greatly in their properties, and the lan- 
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guage of the policy made it incnmbent on the défendant to replace in 
kind and quality in case it replaced at ail. 

[9] The policy insured, not simply the oil, but also the tanks in 
which the oil was contained, and the offer was to replace the oil, 
and it did not propose to replace the tanks. It is difficult to see 
how the oil could be replaced without at the same time replacing the 
tanks to receive it. The insurer was informed, when its agent pro- 
posed that the oil be replaced, that there were no tanks which could 
receive it, and he replied that he would advise his clients that they 
had a right to tender the oil, and, if the plaintifï did not provide a place 
to put it, "they [the Insurance company] could pour it on the ground." 
The law gave it no such right. If the company proposed to replace the 
oil, it was bound also to replace the tanks, having insured both. The 
option to replace is an option to replace the whole loss. It is not per- 
missible to replace in part and pay in part. May on Insurance (4th 
Ed.) p. 1005, § 430. If the poUcy had covered only the oil, it might 
hâve been necessary to hold that the insured took the chance of hav- 
ing at hand suitable tanks or some other containers in which to receive 
the oii, but not so when the policy covered the tanks as well as the 
oil. It would be only a burden to ofifer the oil when there were no 
tanks in which to receive it. It would be quite as unreasonable as to 
replace some, but not ail, parts of a machine. The contract in ail such 
cases is one to restore the position of the insured, and under the op- 
tion the restoration must be by spécifie performance. Any spexific 
performance must be complète, or it is not restoration. It surely can- 
not be the law, if a company insures a house and its contents, and both 
are totally destroyed, that, if the company has an option to replace, 
it could exercise it by replacing goods and chattels of like quantity and 
quality on the ground unprotected, while it paid in cash the value of 
the house. If there are adjudicated cases supporting any such propo- 
sition, they are unknown to us. The property destroyed is to be re- 
stored to its former condition, and it must be as serviceable and valu- 
able as before the fire. Commercial Pire Ins. Co. v. Allen, 80 Ala. 
571, 1 South. 202. 

[10, 11] This brings us to inquire whether the value of the oil de- 
stroyed was sufficiently established to sustain the direction of the 
verdict. The policy provided that: 

"Thls company shall not be liable hcyond the actual cash value of the 
property at the time any loss or damage occurs and the loss or damage 
shall be aseertained or estimated accordlng to such actual cash value, with 
proper déduction for dépréciation, however caused, and shall in no event 
exceed what it would then cost the insured to repair or replace the same 
with material of like Ulnd and quality." 

The actual cash value of the oil at the time of the fire was to be the 
measure of damages, but it could not exceed what it would cost the 
insured to replace it. The cash value of an article is the amount of 
cash for which it will exchange in fact. Ankeny v. Blakley, 44 Or. 
78, 74 Pac. 485 ; National Bank of Commerce v. City of New Bedf ord, 
155 Mass. 313, 29 N.E. 532. And cash value is themarket value for 
which an article will sell for in cash on the market. Missouri, K. & 
T. Ry. Co. of Texas v. Murray (Tex. Civ. App.) 150 S. W. 217, 218; 
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Frick V. United Firemen's Ins. Co., 218 Pa. 409, 67 Atl. 743. We think 
the évidence clearly shows that at the time of the Oklahoma fire the 
cash value of oil in that state was 75 cents a barrel. At that time the 
State of Oklahoma had a state Corporation Commission which fixed 
the priée of oil and no one had a légal right to sell oil in that state 
for less than the price so established. A member of the commission 
testified that the priée of oil at the time of the fire was 75 cents a 
barrel. There were other witnesses who gave similar testimony. 
No witnesses were produced who testified that oil could hâve been 
purchased in Oklahoma for less than 75 cents a barrel at the time 
when this loss occurred. The oil destroyed came from the plaintiff's 
own wells, and it had no right to sell for less then the estabhshed price, 
the market price, which was 75 cents a barrel. This seems sufficient 
to establish what the cash value of the oil was, and, as there was no 
évidence to contradict it, there was no question for the jury. 

As respects the oil destroyed at Shannondale, Mo., and which is in- 
volved in the second cause of action, the évidence is that it had the 
same value as the oil in the Oklahoma or Custing field. We do not 
find in the record contradictory évidence upon that point, 

[12] The plaintiff in its proof of loss in connection with the Shan- 
nondale fire stated the contents of the tank there destroyed as 52,285.- 
77 barrels of oil, less 1,058.51 barrels deducted for sédiment (sand and 
water), and less 7,882 barrels saved, making a total loss of 43,058.26 
barrels of oil destroyed. The défendant, however, claims that it is 
entitled to a 3 per cent, déduction for sédiment, and the déduction 
made by the plaintiff in its proof of loss was actually much less than 
that to which it was entitled on a 3 per cent, basis, The reason why 
the allowance actually made for the sédiment was not on the 3 per 
cent, basis, as explained by the plaintiflf's witness, appears to hâve 
been that the sédiment for which it is customary to deduct is for sédi- 
ment accumulated in the varions tanks through which the oil passed at 
a considérable distance before it reached Shannondale, and that when it 
reached the Shannondale tank it arrived 100 per cent, pure having 
passed over a distance of from 400 to 500 miles by which time the sédi- 
ment had been pretty well precipitated, so that there remained only 
about a quarter of 1 per cent, of sédiment, or practically a negligible 
quantity. The testimony, however, shows that there was a certain 
amount of sédiment in the Shannondale tank which had been accumu- 
lating since the tank was built, and that the company had allowed for it 
in its proof of loss. The 3 per cent, déduction was actually made at the 
wells, and in addition an actual déduction of 1,085.51 barrels was 
made for sédiment in the tank. We think that this left no question 
for the jury,, as thefe was no contradictory testimony going to show 
that the allowance had not been made for sédiment, or that the amount 
allowed was not sufficient. 

[13] This brings us, in conclusion, to the defendant's claim, urged 
upon the argument, that there was a question for the jury respecting 
the gathering, pipage, and transportation changes. The défendant 
claims that the plaintiff is only entitled to what it cost it to pipe the oil 
and gather it, as it did its own gathering and piping, bringing its 
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own oil in its own pîpes from Us wells in Bartlesville, 0kl., to Shan- 
nondale, in Missouri. 

The plaintiff daims that it is entitled to recover thèse gathering and 
pipage charges, which charges enhanced the value of the oil. The 
priées charged for thèse services were on the basis of a tariiï approv- 
ed by the Interstate Commerce Commission, and were mandatory. 
The tariiï as published regulated the charges from Bartlesville to 
Wood River, 111. There was no published tariff to Shannondale. The 
amount charged to Bartlesville was therefore proportioned in accord- 
ance with the through rate to Wood River. It was conceded by de- 
fendant's counsel at the trial that the plaintiff was entitled to recover 
the cost of carriage to the tanks. This he did in reply to a statement 
made by the trial judge that: 

"The cash value would be the cost of production plus the cost of carriage. I 
think he would be entitled to show the cost of carriage to their tanks." 

To which defendant's counsel answered: 

"If there were a tarlŒ to Shannondale, yes; but he is not entitled to flx 
the apportionment between the points." 

To which the court replied: 

"That Is the only way he has to flx it" 

The testimony disclosed that plaintiff had no way of determining 
what it actually cost it to pipe the oil, and it charged on the basis of 
the rate fixed by the Interstate Commerce Commission ; its officer 
testifying that it could not carry for less than that and that they could 
not charge more. It being admitted by counsel at the trial that, if 
there had been a published tariff to Shannondale fixing the carriage 
charge, the rate so fixed could be accepted, we think tliat the court 
was justified, under the circumstances, in permitting the évidence to 
go in that the charge made was proportioned ou the basis of tlie rate 
as fixed to Wood River. 

Judgment ciffirmed. 



THE TRANSFER NO. 21. 
(Circuit Court of Appeals, Second Circuit December 11, 1017.) 

No. 6. 

1. Shipping iS=>209(2)— Pbockbdinqs foe Limitation or Liabiutt — Subeen- 

DEK 6f Opfbnding Vessel. 

ïhe pétition in proceedings for limitation of llablllty is required to 
surreuder only the vessel or vessels in fault, and as a vessel wlthout mo- 
tive power in tow alongslde a tug cannot be in fault for a collision, the 
surrender of the tug, or the giving of a stipulation for its value, Is ail that 
Is required, although both are owned by the petitioner. 

2. Collision ®=»&— Navigation Rule&— Local Custom. 

The establlshed custom for vessels navigating the channel between 
Ward's Island and the Astoria shore on a flood tide to keep to the left- 
hand slde of the channel and pass starboard to starboard, owing to the 
peculiarities of the locallty, is a reasonable one, and Is not In violation 

^ssFoT other cases see same tcplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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of article 23 of the Inland Rntes (Act June 7, 1897, c. 4, § 1, 80 Stat. 101 
[Comp. St. 191C, § 7899]), whieh require steam vessels to keep to the right 
or starboard side of the falrway in narrpw channels "when it is safe and 
practleable." 

3. Collision <g=s67 — Navigation Rttles — Bemd Signals. 

Inlahd Hules, art. 18, rnle 5 (Corap. St. 1916, §§ 7892), whlch requlres a 
vessel; when nearlng a short bend, wliere from the helght of the banks It 
cahnot beseen from the other side, to give a signal by a long whistle, 
does not apply to a vessel lylng stlU near a bend. 

4. Collision <S=»71(3) — Moving and Stationaky Vessel — Lookout. 

The fact that the lookout on a tug, whiçh wlth her tovv was lylng stlU, 
did not see a small motorboat, which approached in the night, heîd not a 
fault whlch contrlbuted to a collision, where the boat approached from 
around a point and could not hâve been seen until 30 seconds before 
the collision. 

5. Collision <@=»59 — Make-Up and Speed of Tow. 

ihere Is nb obligation on the part of a tow to go, or to be able to go, 
at any particular speed with référence to other vessels, unless in nar- 
row waters or crowded harbors. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Proceeding in admirahy for limitation of liabiHty by the New York, 
New Haven & Hartford Railroad Company, owner of Transfer No. 
21. Otto Schmuck and others, owners of the motorboat Pilot, appeal 
from a decree finding Transfer No. 21 without fault for a collision. 
Affirmed. 

Charles M. Sheafe, Jr., of New York City (James T. Kilbreth, of 
New York City, of counsel), for petitioner. 

C. J. Earley, of New York City (Norman B. Beecher, Chauncey 
I. Clark,: and John h. Galey, ail of New York City, of counsel), for 
appellants. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. November 25, 1912, at about 5 :40 a. m., the 
motorboat Pilot, 33 feet long, 9 feet beam, bound east from New York 
to I^ong Island Sound on a fishing trip, came into collision with float 
No. 53 on the port side of Transfer No. 21, which with another float, 
No. 57; oh her starboard side, was proceeding west from Oak Point 
to Greenville, N. J. The place of collision was near the Astoria shore, 
just below Hallett's Point. The tide was running strong flood, the 
wind blowing a gale from the west, afid the morning very dark. The 
motorboat went under the bow, passed out under the stern of the float, 
and was carried by the tide to the foot of Hoyt avenue, Astoria. The 
motorboat was a total loss, Otto Schmuck, her owner, sustained Per- 
sonal injuries, and his guests, Joseph F. Willax and W. D. Livingstone, 
were drowned. Actions at law were begun in the Suprême Court of 
the state of New York for^ air thèse injuries, to recover damages ag- 
gregating $112,000. 

[1] The New York, New Haven & Hartford Railroad Company, 
owner of Transfer No. 21, and of the two floats, filed a pétition for 

cgssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesis & Indexes 
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limitation of liability and gave a stipulation for the appraised value 
of Transfer No. 21 in the sum of $65,000, there being no pending 
freight. Schmuck and the personal représentatives of Willax and 
Livingstone moved that the limited liability proceeding be dismissed, 
on the ground that the court was without jurisdiction, because the 
petitioner had not also surrendered or given a stipulation for the value 
of the two car floats. Judge Lacombe denied the motion, holding that, 
neither car float being at fault, the petitioner had complied with the 
statute in giving a stipulation for the value of Transfer No. 21. We 
agrée with him. A tug and tow are for some purposes regarded as 
a single vessel, as, for example, in connection v^'ith the steering and 
sailing rules ; but in this circuit the petitioner in limited liability pro- 
ceedings is required to surrender only the vessel or vessels at fault. 
A tow without motive power, alongside a tug and moved by it, cannot 
be at fault. In the case of The Bordentown (D. C.) 40 Fed. 682, 
Judge Addison Brown required the claimant to surrender, not only the 
tug Bordentown, which was in charge of the navigation of the tow 
and at fault for proceeding in threatening weather, but also the helper 
tug Winnie, because she suppHed part of the motive power and was 
acting under the orders of the master of the Bordentown. This court, 
in the subséquent case of The W. G. Mason, 142 Fed. 913, 74 C. C. 
A. 83, said that, if the décision in The Bordentown was based upon 
the considération that the personal liability of the owner was con- 
clusive of the liability of the Winnie in rem, it was erroneous. So 
in this case the petitioner, as owner of Transfer No. 21, may be in 
fault, and so liable to her value, but it is not in fault as owner of the 
floats, because neither of them did or could do anything whatever 
either to cause or prevent the colHsion. 

[2] This brings us to the question of the merits. The flood tide 
between Ward's Island and the Astoria shore runs true; that is, 
straight down the channel, but with an eddy on the Astoria shore 
below Hallett's Point. It was abundantly proved that vessels going 
west strike over from Negro Point to the Astoria side of the channel, 
80 as to get the benefit of the eddy in rounding Hallett's Point, while 
vessels going east keep to the middle of the channel and cross over to 
the Ward's Island side, coming down near Negro Point, so as not to 
be carried by the tide onto Scaly Rocks. This is especially true of 
hawser tows. In other words, vessels meeting going east and west pass 
starboard to starboard on the flood tide at this point. This is what 
Transfer No. 21 did, blowing the required bend signal as she crossed 
over to the Astoria side, but keeping practically stationary about two 
hours before the collision happened, because she was not able to round 
Hallett's Point even in that weaker tide. This appears to us a rea- 
sonable custom of navigation arising from the peculiarities of this lo- 
cahty. In the case of The E. A. Packer, 58 Fed. 251, 7 C. C. A. 216, 
and the case of The Joséphine B, 58 Fed. 813, 7 C. C, A. 495, relied 
upon by the appellants, the court held that there was no sufficient proof 
of custom. 

[3] The claimants charge Transfer No. 21 with neghgence in not 
frequently blowing a bend whistle while lying below Hallett's Point 
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to notify vessels coming from the west that she was there. Inland 
Rule 5 reads; 

"Whenever a steam vessel Is nearing a short bend or curve In the channel, 
where, from the helght of the bahks or other cause, a steam vessel approaehiiig 
from the opposite direction cannot be seen for a distance of half a mile, such 
steam vessel, when she shall hâve arrived wlthln half a mile of such curve or 
bend, shall give a signal by one long blast of the, steam whlstle, which signal 
shall be answered by a similar blast, given by aiiy approachlng steam vessel 
that may be withln hearing. Should such signal be so ansvt^ered by a steam 
vessel upon the farther side of such bend, then the usual signais for meeting 
and passing shall immediately be given and aijswered ; but, if the Urst alarm 
signal of such vessel be not answered, she is to conslder the channèl clear and 
govern herself accordlngly, * • *" 

This rule contemplâtes a vessel continually moving and approaching 
the bend, which was not the case with Transfer No. 21. If the situa- 
tion of a vessel lying still near a bend is such as to^imake a signal pru- 
dent, we can only say that Congress has not provided for it by this 
rule. 

The Transfer is also charged with fault for navigating on the wrong 
side of a narrow channel ; that is, on the port side of mid-channel, in 
violation of article 25 of the Inland Régulations. Assùming that the 
waters are such as to constitute à narrow channel, article 25 applies 
only when it is "Slafe and practicàble" to do so. The custoniary navi- 
gation at this point on a flood tide would make àompliance with the 
rule neither saf e nor practicàble. Vessels going westward on the star- 
board side of the channel near Ward's Island would meèt vessels com- 
ing eastward on the rapid tide. Collisions and confusion would in- 
evitably f ollow. Navigation in accordance with the practice rèsulting 
from expérience in the particular locality was in our opinion proper. 

[4] Transfer No. 21 is iiext charged with failure tokeep a 'vigilant 
lookout. It is certainly true that thè lookout did not. discover thê 
motorboat till the moment of collisioo, and, if this contributed to the 
collision, Transfer No. 21 is at fault. The little motorboat was going 
with the tide at a speed of at least 12 miles an hour, and as she was, 
according to Schmuck, but 600 feet from the Transfer when she 
rounded Hallett's Point, the collision happened within 30 seconds. 
There was then, according to Schmuck, abundant room for the motor- 
boat to pass clear port to port, and he attributes the collision, not to 
the fact that he did not see the Transfer, but to her suddenly sheering 
to port. The District Judge disbelieved this story, and we agrée with 
him. The Transfer was not moving over the land, and if the lookout 
had seen the motorboat 30 seconds before the collision there was noth- 
ing she could hâve done to prevent it. Indeed, the whole of Schmuck's 
testimony is discredited by the fact that when he testified before the 
inspectors, about two months af ter the collision, he located it at a 
point near the Astoria ferry, mbrèthan a qûarter of a mile west of 
Hallett's Point. ■ . 

[5] Finàlly, the petitionerïs charged with fault for letting the 
Transfer take so heavy a tow that she could not make headway against 
the fîood tide at Hallett's Point. We know of no obligation upoiS the 
part of tows to go at any particular speed with référence to other ves)- 
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sels. If the conditions of business make it expédient to take tows se 
heavy that progress can be made only on favoring tides, there is no 
reason we know of to forbid it. Indeed, this is true of much of the 
hawser towing in Long Island Sound. A différent question would 
arise in case of a claim against a tug for damage sustained by her 
tow, or if damage were done by the tug and tow to other vessels in 
narrow waters or crowded harbors. 
The decree is affirmed. 



PÛFFER MFG. 00. v. ROBERTSON, State Revenue Agent, et aL 

(Circuit Court of Appeals, Fifth Circuit. February 25, 1918.) 

No. 3096. 

1. Taxation i®=>498— Jukisdiction— Multiplicitt op Suits. 

Wtiere by written contracts of conditional sale, each providlng for ré- 
tention of title until pay nient of tlie purchase price, and that tlie buyer 
shOuld pay ail taxes levied or assessed against tlie property, complainant 
sold soda fountains and apparatus to many différent purchasers in vari- 
ons counties In Mississippi, complainant is not, Code Miss. 1906, § 4740, 
providlng an adéquate means for contesting unlawful assessments, en- 
titled to InVoke the aid of equity to enjoin the state revenue agent from 
givlng notice that such property had escaped taxation for want of assess- 
ment, on the theory that taxes had been assessed against the varions pur- 
chasers and paid by them, for, though assessment of complainant's prop- 
erty vs'ould resuit in many proceedings, there was no common question 
décisive as to ail the proposed assessments. 

2. Taxation <S=»498 — Assessment— Injunction. 

As the Mississippi Constitution requires an assessment of property, as 
a condition to its taxation, and the statutes provide an adéquate method 
for flssailing assessments, a court of equity has no jurisdiction to enjoin a 
Mississippi state revenue agent from notifylng assessors and other taxing 
officiais that property had escaped taxation for want of assessment, on the 
theory that it had been assessed against others and the taxes by them 
paid, for withoxit an assessment there could be no recovery of back taxes. 

3. Taxation ®=»320 — Statutes— Modification. 

Stipulations by state revenue agent concerning assessments are unavall- 
ing, where in conflict with the state statutes for raising revenue. 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi; Henry C. Niles, Judge. 

Bill by the Pufïer Manufacturing Company against Stokes V. Rob- 
ertson, State Revenue Agent for the State of Mississippi, and others. 
From a decree dismissing the bill, complainant appeals. Affirmed. 

W. Calvin Wells, of Jackson, Miss., and Holmes & Holmes, of 
Yazoo City, Miss., for appellant. 

James R, McDoweli and Fred M. West, both of Jackson, Miss., for 
appellees. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

EVANS, District Judge. The purpose of the bill is to enjoin the 
state revenue agent from giving notice to the assessors and tax col- 

«=s>Fpr other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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lectors of various counties ôf the state of Mississippi, and of the 
innnicipalities and levée boards of thàt state, that certain soda water 
fountains ■ and apparatus belonging to complainant, which had been 
sold to varions customers in différent counties under contracts of 
conditional sale, had escaped taxation by reason of not having been 
assessed. A temporary injunction was refused, and the bill wfs dis- 
missed, and f rom this decree an appeal vi'as allowed. 

The Puffer Manufacturing Company, incorporated under the laws 
of the state of Maine, with its principal place of business at Win- 
chester, Mass., is engaged in the manufacture and sale of soda water 
fountains and apparatus. In the course of its business it sold to, dif- 
férent customers in about 80 counties in the state of Mississippi 
divers and sundry soda water fountains and soda water apparatus 
under written contracts of conditional sale, providing for the vendor's 
rétention of title until the purchase price is paid, and that the pur- 
chaser will pay ail taxes levied or assessed against the property de- 
scribed in the contract. The bill alleged that the various purchasers 
had returned for taxation the property sold to the particular pur- 
chaser, and the taxes due thereon had been assessed in each instance 
against the purchaser, and had been paid by the purchasers. The 
terms of the contract of conditional sale with the différent purchasers 
were contained in a printed form and were essentially the same. The 
bill further charged that in 1915 the state revenue agent gave notice 
to various assessors in a few counties of the state that soda water 
fountains and apparatus sold by complainant to its various custoriiers 
in thèse counties had escaped taxation by reason of not having been 
assessed in préviens years, and was proceeding to assess this property, 
when coniplainant and the attorney of the state revenue agent entered 
into an agreement that, if complainant would furnish the revenue 
agent with a correct list of ail the personal property held under con- 
ditional sale in the state, the revenue agent would assist in the ascer- 
tainment of this information, and would delay action until an honest 
effort had been made to ascertain from thèse purchasers whether the 
taxes had been paid. The bill charges, and the ansWer dénies, a breach 
of this agreement. 

[1] The statutes of Mississippi create a revenue agent, whose duty 
is to discover whether any person or property has escaped taxation. 
If he finds that any property has escaped taxation, it is his duty to 
give written notice to the tax collector of that fact. It then becomes 
the duty of the collector to make the proper assessment, and give ten 
days' notice in writing to the person or corporation whose property 
is assessed, and ail objections to such assessment shall be heard at 
the next meeting of the board of supervisors of counties or board 
of mayor and aldermen of rnunicipalities. An appeal lies to the cir- 
cuit court from the order of the board appfovihg or disapprovirtg such 
assessment. Code 1906, § 4740. It is admitted that complainant owns 
items of personal property in over 80 counties in the state, and that 
no taxes on thèse items of personalty were assessed against coniplain- 
ant. But complainant contends thàt it sold thesé items of property 
at différent times to différent persons, taking from each purchaser a 
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contract that the légal title to the particular property should remain 
in it as vendor until the purchase price was paid by the vendee, and 
that the vendee woiild hâve the taxes assessed against him and pay 
the taxes as assessed, and, further, that the taxes had been' assessed 
against the varions purchasers and paid by them. It is clear that 
complainant has a remedy to contest in each jurisdiction the liability 
of its property in the particular taxing district for assessment on the 
roUs as property which has escaped taxation. But it contends that the 
remedy afforded by the statute is inadéquate, for the reason that un- 
der the facts of the case more than 80 proceedings will be necessary, 
and that if ail the controversies are settled in one suit a multiplicity 
of actions will be avoided. 

We do net think this is a case for the application of the rule that a 
court of equity will take cognizance of a controversy to prevent a 
multiplicity of suits. That doctrine is only applicable when the ap- 
prehended suits présent a common point of controversy. The com- 
plainant sold a separate soda water apparatus to about 80 différent 
purchasers. The sales were separate and distinct. No single sale 
was connected with or related to another sale; each being an inde- 
pendent transaction. The question in each case is whether a partic- 
ular purchaser complied with his own contract as to the assessment 
and payment of the taxes on his purchase. There is no common point 
in the controversy in the ascertainment of the fact of each purchas- 
er's complying with his individual covenant. It may be convenient to 
the holder of 100 promissory notes, given by as many différent prom- 
isors residing in as many différent counties, for différent amounts 
and for différent considérations, to join them in one action; but such 
convenience will not outweigh the inconvenience of the défendants, 
arising from the joinder of so many unrelated and distinct causes of 
action in one suit. The controlling and prominent fact in the com- 
plainant's claim for relief is that each of his vendees has paid the 
tax on the property of complainant in the vendee's possession. The 
taxes due to the levée board, or municipality, in one taxing district, 
on property located in that district, is absolutely unrelated to the 
taxes due in another taxing district, on property located in that dis- 
trict. 

[2] Moreover, it has been decided by the Suprême Court of Mis- 
sissippi that the Constitution of that state requires an assessment of 
property as a condition of its taxation. Revenue Agent v. Tonella, 
70 Miss. 701, 14 South. 17, 22 L. R. A. 346. If the revenue agent 
be enjoined in this case as prayed, no assessment would be made, and 
the différent taxing districts would be precluded from a recovery of 
back taxes, if it should turn out that the property of complainant had 
escaped taxation. It is no reply to say that the bill charges that the 
taxes hâve been paid, for the reason that the statute provides how; 
that issue shall be made. The statutes of Mississippi afford an op- 
portunity to the complainant to try the issue on each transaction, 
and the validity of thèse régulations for the assessment and collec- 
tion of taxes are not assailed. 
248 F.— 30 
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[3] It does not require argument or citation of authority to prove 
that the statutes of the state, enacted for the collection of its rev- 
enue, cannot be superseded by stipulations between one of its officiais 
and the owner of property which is subject to assessment and taxa- 
tion. 

Judgment affirmed. 



DAILEY et al. v. CABROLL et al. 
(Circuit Court of Appeals, Second Circuit. Deçember 11, 1917.) 

No. T4. 

1. SniPPiNG <S=>41 — DEMISE BT Chabteb — Habbob Scow. 

An oral charter of a seow having no motive power for harbor use, even 
thougli the owner sends with it a "master" in his own pay, constitutes a 
démise, and makes the charterer a bailee. 

2. Shippino ie=54 — Chabteb of Scow with Masteb— Liabilitx roB Négli- 

gence OF Masteb. 

An owner o£ a scow, witliout motive power and used for harbor business, 
who lets hls beat ».nd man as master to a chartered owner pro hac vice, 
thereby, In the absence of spécial agreement to the contrary, représenta 
that the man is reasouably compétent to attend to the care or internai 
economy of the boat; and customary cleanlng, pumping, mooring, and 
watchlng, îneluding wntchlng her Unes, are parts of such care, and' as 
between the owner and charterer the owner is llaWe for any injury to 
the boat, or by tlie boat, by reason of the négligence of her master in car- 
ing for her. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by John D. Dailey and De Witt C. Ivins against 
William F. Carroll and the City of New York. Decree for libelants 
against respondent Carroll, and he appeals. Affirmed. 

Dailey & Ivins orally chartered from Carroll the scow Edna L. Woods, at a 
prlce that "included the captain." This "captain came with the scow," was 
not paid by the charterer, and there was no arrangement that charterer could 
discharge him. Carroll admltted that he hired and pald the man. Libelants 
used thls and many other scows in receiving and transporting to proper places 
of disposition rubblsh and refuse gathered in the clty of New York. Such 
scows were loaded under a dump on a pier in the East Blver. 

While lying partly laden under the dump, and because her Unes were im- 
properly made fast, or not timely adjusted, the tide careened the Woods until 
her load sUd off Into the slip. The court below found that maladjustment of 
Unes was the fault of the scow master, In that he did not watch them and 
the tide, but unwarrantably absented hlmself from the scow (where he llved). 
By contract with the city, libelants were obllged to dredge from the slip 
what had been dumped off the scow, and flled thls llbel to recover from the 
scow owner such dredging expense, alleging that durlng ail the chartered 
perlod the scow had "a master In charge to look after the loadlng of sald 
[scow] and to care for her as agent and servant of [Carroll] while engagea In 
the work" of (Inter alla) receiving cargo. Thls allégation the answer of Car- 
roll. speciflcally admltted, notwlthstapding whlch he denied ail liability, and 
under the Flfty-Ninth. rule in admiralty (29 Sup. Ct. xlvi) impleaded the clty 
of New York, alleging that the loss of the cargo and the conséquent cost of 
dredging was proxlmately caused by the négligence of the clty's employés In 

<Ê=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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sundry partîcularg not hère necessary to mention. The trial Judge deemed Uie. 
allégations against the city not proven and dlsniissed the elaim. As no 
assignment of errer fiomplains of sueh dismissal, the matter will not be con- 
sidered f urther. 

The court below entered decree requiring the scow owner to pay the ex- 
pansé caused by the aforesaid dumping of cargo, on the ground that the scow, 
master, when he negligently left his lines in Improper and dangerous condition, 
was the servant and agent of the owner (i. e., the respondent), who thereupdu 
appealed from said decree. 

Foley & Martin, of New York City (James A. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appel- 
lant. 

Alexander & Ash, of New York City (Mark Ash and Edward Ash, 
both of New York City, of counsel), for appellees Dailey and Ivins. 

Lamar Hardy, Corp. Counsel, of New York City (Terence Farley 
and Charles J. Nehrbas, Asst. Corp. Counsel, both of New York City, 
on the brief), for appellee city of New York. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
There is no doubt that the oral charter of the scow Woods, even though 
the owner sent with it a "master" or laborer in his own pay, constitut- 
ed a démise, and made the charterer a bailee. The Willie, 231 Fed. 
865, 146 C. C. A. 61. This holding, repeatedly announced by this 
court in cases of which Hastorf v. Long, etc., Co., 239 Fed. 852, 152 
C. C. A. 638, is a récent instance, has always been in respect of boats 
with no motive power, incapable of navigation in the sensé of inde- 
pendently pursuing a course, and dépends ultimately on the f act, com- 
monly known, that the so-called "captains" of such craft are no more 
than laborers or deckhands, who cannot reasonably be looked upon as 
are shipmasters exercising a real command, based on statute, custom, 
and historié law. 

The single question argued is whether under such a charter the 
scowmaster for any purpose, or in respect of any duty, remàined the 
employé and therefore the agent of the man who alone had hired and 
could hâve discharged him — i. e., the scow owner. Whether under 
the pleadings as above outlined the point can be taken may well be 
doubted; but, as the matter has been discussed without any référence 
to the pleadings, we shall décide what the parties intended to submit. 

[2] The évidence shows the charterer in absolute control and en- 
titled to direct the navigation and employment of the vessel. Thèse 
are the indicia by which the nature of the charter party is tested and 
décision reached as to whether it is a démise or not. United States v. 
Shea, 152 U. S. 178, 14 Sup. Ct. 519, 33 L. Ed. 403. They do not con- 
clude the point argued. That point may be illustrated by asking what 
was made the subject of the bailment, or what came to the bailee? 
Not the bare boat, but the boat and man; and just as the boat was im- 
pliedly warranted seaworthy, so the man was impliedly represented 
compétent and careful to take care of the boat; he existed and was 
supplied for that purpose. 
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It is, we think, impossible to lay down any hard and fast définition 
as to what is comprised in the phrase "caring for a boat." To do so 
would require considération of contingencies perhaps unforeseeable, 
and certainly not suggested by anything in this record. Cases must 
largely dépend upon spécial f acts ; but we may and do hold that an 
owner, who lets his boat and man to a chartered owner, pro hac vice 
thereby, in the absence of spécial agreement to the contrary, repre- 
sents that the man or men who go with her are reasonably compétent 
to attend to the care or internai economy of the vessel in question, and 
further that cûstomary cleaning, pumping, mooring, and watching are 
parts of such care, and watching a vessel includes watching her lines. 
As to mooring, cf. The Lyndhurst, 147 Fed. 110, 71 C. C. A. 336, for 
the rule as to fastening tow lines. 

If the man whom the owner pays and furnishes for this purpose 
f ails (for example) to watch and arrange his lines according to the 
exigencies of the tide, he fails to serve the charterer just as much as 
the boat would fail to serve, should she be unseaworthy through no 
f ault of the charterer. Third persons may, of course, regard charter- 
ers such as thèse libelants as owners, and the crew as the charterer's 
crew ; but, as between the parties to the contract of charter, the ques- 
tion may always be asked: For whom was a given employé acting 
when the act complained of occurred? 

The point is not without direct authority. Hastorf v. Hudson, etc., 
Co. (D. C.) 110 Fed. 669, we affirmed upon the opinion of Judge Addi- 
son Brown, 114 Fed. 1019, 52 C. C. A. 566. That case covers the 
point hère presented. In Hastorf v. Long, etc., Co., 239 Fed. 854, 
152 C. C. A. 638, we said, of a vessel under a charter precisely like 
the présent ohe : 

"Between the owner and the charterer in cases of such boats [1. e., harbor 
craft without motive power] the former is llable for any injury to the hoat 
by reason of the négligence tof her master in caring for her." 

There cah be no différence between injury to the boat caused by her 
master 's négligence and injury by the boat similarly occasioned. 

We hâve not overlooked Gibson v. Manetto Co., 194 Fed. 331, 114 
C. C. A. 291. That case relates to an entirely différent class of ves- 
sels ; our décisions hâve, as above indicated, rested on the nature and 
exigencies of harbor business only. The case of The Carrqll, 248 Fed. 

475, — — C. C. A. , decided this day, marks the différent resuit 

when the laborer is chosen by the charterer. Hahlo v. Benedict, 216 
Fed. 303, 132 C. C. A. 447, and cases cited, covers the démise of a 
navigating vessel. 

Decr'ee affirmed, with interest, and costs to libelants. No costs to 
the city of New York. 
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THK F. B. SQUIRE. 

(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 
Nos. 49-51. 

1. AdmIRALTY ®=3ll8 — REVIEW on APPEAL — FiNDINOS OF Fact. 

Where a narrow issue of f uct is présentée!, upon wliich tlie évidence is 
confticting, the décision of an experienced trier of facts, who lieard tlie 
wltuesses, is not to be set aside, unless certalnty of error eau be as- 
sert éd. 

2. Ma,ster and Servant ig=5301(l)— Liability for Injuries to Third Feb- 

soNs — Masteb Pro Hac Vice. 

A yessel arrlved in port with a cargo of wheat, a small part of whicli 
.was damaged, and was sold by tlie uuderwrlter while still in tbe ship. 
'It was talien out by the purchaser, the shlp fumishlng the winch and 
'wlnchman, and through the négligence of the winchman employés of the 
purchaser engaged in the work were injured. No contract for sueh service 
was made, and no charge was made by the ship therefor. It was cus- 
tomary for the shlp to furnish winch and winchman in sueh cases, and 
everybody assumed that this would be doue. There were only 500 
bushels of the wet wheat, and It was to the interest of the ship that It 
should be promptly taken out. Held, that the winchman dld not become 
pro hac vic-e the employé of the purchaser, but remalned the servant of 
the ship, which was Uable for his négligence. 

Appeals from the District Court of the United States for the West- 
ern District of New York. 

Suits in admiralty by Walter L. Kennerdell, by Frank Preston, and 
by George Hackemer, Jr., an infant, by his guardian ad litem, against 
the steamship F. B. Squire; the Jenkins Steamship Company, claim- 
ant. Decrees for libelants, and claimant appeals. Affirmed. 

Filial decrees in admiralty were entered in the District Court for the 
Western District of New York. The steamship Squire, laden with wheat, 
arrlved at her port of destination (Buffalo) with a small portion thereof wet. 
Thls damage was ascertained before unloading. Claim was made against un- 
dorivriters of cargo, who accepted liabllity, consldered the wet wheat thelr 
own, and off'ered it for sale. Sale was held on or alongslde the ship; the 
damaged wheat belng still in the hold. The successful bidder testlfled that 
the Insurers' agent advised hlm that the shipmaster would "hoist the grain 
up" out of the hold, but that he had no talk, and made no spécifie arrange- 
ment, with sald master. 

The insurers' agent, who conducted the sale, dld not remember that he had 
had auy conversation on the subject, but that he "may hâve sald that [the 
purchaser] probably could arrange with the captain to holst it." The ship 
captain testlfled that the agent sald to him, "Will you glve [the purchaser] a 
wlncJi?" and he replied, "Yes, I wlU accommodate hlm with a winch," 
adding "I will glve [hlm] a man to operate the winch." The captain 
furtiier declared that he never permltted anybody but his own men to run a 
winch, and that he had no arrangement for payment to the ship in respect of 
the winch and workman, in so far as thelr labor holsted wet, rather than 
sornid, grain. In point of fact, no charge was ever made by the shlp as to 
damaged grain, nor was payment for the service ever offered. Whether this 
method of procédure was customary the master dld not know. 

There was évidence that in respect of wet grain it was the custom of 
Buffalo "to furnish the labor to dellver the wet grain out of the hold of the 
shlp," though one wltness confined that custom to the dellvery of "wet stuff 
out of the cargo hold," when the carrier was Uable for damage, saylng that, 
when "the underwriters sell the grain, we [1. e., the shlpowners] don't pay any 

^=»Por other cases eee aame topic & KEY-NUMBER in ail Key-Numbered Dlgests £ Indexes 
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attention to it whatever." It is clear from the évidence tliat, If the shlp had 
fharsed for tlie winch and man, tlie underwnters wojld liave felt obligea to 
pay. But it Is also plalu by Inference that (at least) wtien tlie amount of 
injured grain was very small, compared witti the whole cargo, the ship put It 
overside with the rest of the lading and made no separate charge; it being 
the admitted duty of tlie vessel to dellver her sound cargo alongside at her 
own eost and charges. At the rate sworn to, the expenses of hoisting out the 
amoiint of wet grain in this Case (500 bushels) would hare been very trifling, 
and no one paid any attention to it. 

The purchaser of the "wet stuff" sent employés of his own into the hold to 
prépare drafts. One man employed by the purchaser was stationed at the 
hatchway (standing on a hatch cover), in order to steer or guide the drafts 
ooming out of the hold at the end of a fall moved by the winch; that ma- 
chine being operated by a member of the steamer's crew. One of the drafts 
caught under the hatch cover, dlslodged it, and precipitated hatch cover and 
man into the hold, producing, either by the fall itself, or contusions from 
the falling hatch cover, injuries to the three libelants named above. They 
severally instituted thèse sults against the sbip. The trial court sustained ail 
the libels, and the elaimants of the steamship took thèse appeals. 

S. H. Holding, bf Clèveland, Dhio (Holding, Masten, Duncan & 
Leckie, of Clèveland, Ohio, of counsel), for appellant. 

Hamilton Ward, of Buffalo, N. Y. (W. J. Wetherbee, of Bufïalo, 
N. Y., of counsel), for Kennerdell and Preston. 

Lawrence J. Gollins, of Bufïalo, N. Y., for libelant Hackemer. 

Before ROGERS and HOUGH, Circuit Judges, and LÉARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
record contains some direct évidence that the winch man hoisted the 
draft so rapidly that it could not be guided clear of the hatchcovers. 
On conflicting testimony regarding matters which must ail hâve oc- 
curred in a few seconds, the trial judge believed that this unnecessary 
and dangerous speed had occurred, and found therein the proximate 
cause of disaster. It is not possible to reconcile the stories of the few 
witnesses herein who could speak of the accident itself, and without 
exception their testimony is the reverse of disinterested. It is easy to 
point out discrepancies and improbabilities, but the main question 
stands out clearly énotigh, namely, whether the hatchcover fell into the 
hold by the cluttlsiness of the man who stood on it or by the haste of 
the winchman. 

When so narrow an issue is presented by such a record, the décision 
of an experienced trier of facts, who saw and heard the plain men 
who' told their stories in language loose and ungrammatical, to say 
the least, is rlot to be set aside unless certainty of error can be assert- 
ed. That we should hesitate to reach the same conclusion from the 
printed dépositions does not, and should not, induce reversai of a 
finding based on sight and hearing. For thèse reasons we accept and 
adopt as a finding of f act that the winch was rvin wîth such speed that 
reasonable skill could not prevent the train of happenings resulting 
in the injuries giving rise to thèse three libels. Brookheim v. Green- 
baum, 225 Fed. 763, 141 C. C. A. 89; New England S. S. Co. v. New 
York &c. Co., 207 Fed. 73, 124 C. C. A. 633. 
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Assuming that the négligent act producing injury was that of the 
winchman, the question remains whether, when it was committed, that 
man was the servant of the ship engaged in ship's work, or pro hac vice 
the employé of the purchaser of the wet grain. On this vital point 
each party appeals to the rules of law stated in Standard Oil Co. v. 
Anderson, 212 U. S. 215, 29 Sup. Ct. 252, 53 L. Ed. 480. It is there 
pointed ont that one wishing to accomplish a given work, and neither 
having the necessary workmen, nor desiring to take them into his gên- 
erai service, may procure help from another for the accomplishment 
of that particular work. This emergency employment may take either 
of two forms : In the first the temporary workers become the serv- 
ants of the man to whom they are lent; in the second the gênerai 
employer retains his mastérship by agreeing to "furnish the com- 
pleted work" through his own employés. 

To assign any given case to one or the other clïss, inquiry must be 
made "whose is the work being performed," while carefully distin- 
guishing "between authoritative direction and control and mère sug- 
gestion as to détails or necessary coopération, where the work fur- 
nished is part of a larger undertaking." Thèse are the principles by 
which (as the court remarked in the cited case) the facts in évidence 
are to be considered. 

The facts in the présent litigation are in one sensé very easy of 
statement. No one concerned or interested in the wet grain at the time 
bestowed a thought on the subject now advanced as the corner stone 
of décision. We are satisfied that it was customary for the ship to 
furnish winch and man, that everybody assumed that this would be 
done, that the grain was sold on that tacit assumption, and that no one 
expected any spécial charge to be made for putting a little wet wheat 
overside. 

Evidence is to be read in the light of expérience, and it is plain 
enough that the ship wanted the grain out promptly, as she was to sail 
in a few hours, that to refuse a winch and man would cause anger and 
delay, and that any captain who would not oblige in a matter apparently 
so small would not thereby increase his popularity alongshore. There- 
fore it was in a real sensé for the benefit of the ship that man and 
machine were furnished. 

Evidence producing in its entirety the foregoing impression whoUy 
fails to prove any change in the usual and normal relations of the 
parties; they were not aware of change, thought of none, intended 
none, and it is very artificial to attribute to their words a meaning or 
resuit not thought of by the speakers. No one would hâve been more 
astonished than the ship captain to hâve been told that his winchman 
had become an employé of the grain purchaser. For thèse reasons 
we find no proof of any agreement that winch and man should change 
their normal relation to the ship, and the burden of évidence is on him 
who allèges a variation from the normal. If there was no contract — 
i. e., no meeting of minds — on the subject, the mère fact that the ulti- 
mate object was to get out of the hold the grain of a man to whom the 
ship owed no contractual duty did not change the relationship of any 
man to any master. As pointed out above, there was much reason for 
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the ship's wantîng to get rid of the grain, and even a gratuîtous serv- 
ice does not discharge him who renders it from the duty of ordihary 
care. 

Being therefore of opinion that employment pro hac vice is not 
proven, that the burden is on claimants in that regard, and that libel- 
ants were injured in the négligent performance of work partly for the 
benefit of the ship and by a ship's servant, the decrees appealed from 
are affirmed, without interest and with one bill of costs, to be taxed in 
the case of Kennerdell. 



THE ELEANORE. 

THE J. PIERPONT MORGAN. 

(Circuit Court of Appeals, Sixth Circuit. January 11, 1018.) 

No. 2970. 

1. Collision ®=>153 — Review on Appeal — Findings of Fact. 

Where the Issues Involved only questions of fact, the findlng of the 
District Court, which heard the witnesses in an admlralty case, that a 
steamer passlng through a channel of the Détroit river was not in fault 
lor the sinlîing of a barge anehored or moored near the edge of the 
channel, will not be dlsturbed by the appellate court, if there is materlal 
évidence to support It. 

2. Admibaltt iS=>73 — Heabing and Décision — Latitude of Peoceduke— Per- 

sonal KNOVCLEDOB A.m'D EXPEBIENCE OF JUDOE. 

Under the latitude allowed courts of admlralty in deallng wlth facts re- 
lating to navigation, it is not improper for a judge to use hls ôwn Knowl- 
edge of navigation and seamanship, or of thf; locality in question, whlch 
he had acqnired by personal observation and expérience, Ih conslderlng 
and weighlng évidence, and declding cases of confllcting évidence. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan; Arthur J. Tuttle, Judge. 

Suit in admiralty by Harris W. Baker, ovvner of the barge Eleanore, 
against the steamer J. Pierpont Morgan; the Pittsburg Steamship 
Company, claimant. Decree for claimant, and libelant appeals. Af- 
firmed. 

Ferris D. Stone and Miller, Smith, Canfield, Paddock & Perry, ail 
of Détroit, Mich., and Frank S. Masten, of Cleveland, Ohio, for ap- 
pellant. 

George W. Cottrell and Hermon A. Kelley, both of Cleveland, Ohio, 
for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

McCALE, District Judge. On the night of October 3, 1914, the 
barge Eleanore, 180 feet long, 35 feet beam, and 10 feet extrême 
depth, property of libelant, Baker, lay moored near a concrète crib, 
which was being constructed on or near the easterly margin of Liv- 
ingstpn Channel, in the vicinity of the niouth of the Détroit river. 
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About 11 o'clock on the night in question, the steamer J. Pierpont 
Morgan, a steamer 600 feet long, 58 feet beam, and 27.4 feet depth, 
property of the Pittsburg Steamship Company, passed down through 
the channel, when the barge was torn from her moorings, went against 
the crib, and sânk. Baker, the owner of the barge, brought this suit 
against the Morgan to recover for the damage wrought. The' court, 
below found that the Morgan was not, and that the Eleanore was, at 
fault, and dismissed the libel. Libelant appealed. 

The Détroit river at this point, since the beginning of navigation, 
appears to hâve been troublesome for mariners, originally because of 
its shallow water and stony bottom. To remedy this condition, the 
government in the f ail of 1912 completed an additional channel, known 
as the "Livingston Channel," through what was naturally shoal wa- 
ter. The channel is about 3 miles in length and 300 feet wide. In the 
fall of 1914 the government was engaged in erecting two cribs in shoal 
water outside of and near the eastern margin of the channel and, as 
respects its length, near its middle, and had contracted with the 
owner of the Eleanore for the services of the barge and a crew of 
three men during the construction of the cribs, which were intended 
for the placing of lights for the better marking of the easterly edge of 
the channel. The barge was loaded with material to be used in cément 
work, and on October Ist she was taken to a point where the work 
was to be donc, and moored about 30 or 40 feet easterly of the crib, 
with her stem a few feet nearer thereto than the bow. It is averred 
that the barge was moored "in a safe and proper place, with sufficient 
lines and fastenings, including four anchors, with steel cables, in 
good holding ground ; that her anchor lights were duly displayed and 
burning brightly, and she was plainly visible to ail using those wa- 
ters" ; and while so moored the steamer Morgan passed down at a 
great and excessive speed, and produced such a suction and swell as 
to tear her from her moorings, and drive her violently against the crib, 
causing her to sink. This, it is averred, resulted from the négligence 
of the Morgan, her officers and crew, in the f ollowing particulars : 

"(a) In not keeijlng a proper aiid sufticleut lookout. (b) In navigating at an 
excessive rate of speed. (c) In failiag to properly check her speed. (d) lu 
neglecting to contiol and reduce her suction and displacement waves, while 
the Eleanore was \\ithlu her Influence and eiïect. (e) In failing to take sucTi 
course and speed as the safety of the Eleanore required. (f) In causing said 
damage by her suction and displacenient." 

The libelee dénies each of thèse allégations, and avers that, if the 
Eleanore was sunk and damaged, it was in no wise caused by the 
fault or négligence of the claimant or of the steamer Morgan, or those 
in charge of her, but was caused solely by the fault and négligence of 
the barge Eleanore and those in charge of her, in the following par- 
ticulars : 

"(1) She was in charge of Incompétent and négligent officers and watch. 
(2) She was insufficiently and iniviroperly moored and anchored. (3) She was 
improperly and insufllciently lighted. (4) She did not bave steam with which 
to Sound her whistle or to manlpulate her englues and machlnery. (5) She 
was negligently allowed to sink and become damaged after she had broken 
away from her moorings," 
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[1] The issues joined présent only questions of fact which were 
tried to the court below. The witnesses were introduced and testified 
in open court, and it thus had the benefit of seeiog the witnesses and 
hearing at first hand the testimony, covering 183 pages in the printed 
record. The testimony is voluminous, and a review of it hère would 
extend the opinion beyond any reasonable length. We hâve given it 
careful considération, and, having in mind the view expressed by Mr. 
Justice Gréer in The Hypodame, 6 Wall. {7Z U. S.) 216, 18 L. Ed. 
794, that "the District Courts hâve better opportunities for examining 
such cases and forming a correct conclusion than any other," we are 
content to express concurrence in the finding of the District Judge 
to the extent that the Morgan was withoUt fault, and are of opinion 
that that conclusion should not be disturbed- This being coriclusive 
of the case, it would serve no useful purpose to review the findings. 
respecting the négligence of the Eleanore. 

[2] It is insisted that the court erred in considering his own "Per- 
sonal observation," in detériiiining the strength and effect of cross-cur- 
rents in the Livingston Channel. In his opinion Judge Tuttle said: 

"I Indicated at the beglnnlng of this hearing my personal observation, Iii 
order that parties and couiisel might know about it." 

It would seem that, if counsel intended to except to his hearing and 
disposing of the case, because of his knowledge of the condition of 
the channel and the difficulty attending its navigation, obtained by his 
"personal observation," they should hâve donc so at that time, and, 
not having done so, we think objection predicated on that ground 
cornes too late when made by libelànt for the first time on appeal. 

However that may be, it is well settled that much latitude is al- 
lowed courts of admiralty in dealing with facts relatingto navigation. 
Not only may the court itself take judicial notice of many things of 
which the common-law courts would require proof, but it is not bound 
by ail the rules of évidence applied in courts of common law. Mr, 
Benedict, in the récent édition of his work on Admiralty Practice and 
Procedure (section 437), says : 

"Courts of admiralty are not bound by ail the rules of évidence which are 
applied in courts of common law, and they may, where justice requires it, tah:e 
notice of matters not strictly proved, and may receive in évidence testimony 
which might not be admissible in other courts." 

A court of admiralty also may call to its assistance men of expéri- 
ence in navigation, known in Éngland as "Trinity masters," and in 
this country as "nautical assessors," who may sit with the court and 
advise with it. Judge Taft, speaking for this court in The Fountain 
City, 62 Fed. 87, 10 C. C. A. 278, said : 

"It has been the practice in this circuit, and partlcularly in that court over 
which so experienced and able an admiralty judge as Mr. Justice Brown pre- 
slded for nearly 20 years, for the District Judge to call to his assistance navi- 
gators of expérience as nautical assessors. It was based on the practice, fol- 
lowed by the Kngllsh admiralty judges, of advislng with the elder brethren of 
Trinity House as to practical questions of seamanshlp and navigation. It 
has been approved by the Suprême Court of the United States, and It is of 
such long continuance that it is too late now to question Its valldlty." 
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It being permîssïble for a judge to summon advisers, skilled in nav- 
igation and seamanship, to assist him in deciding questions arising in 
admiralty courts, it would not be improper, as we think, in such cir- 
cumstances for a judge to use his knowledge of navigation and sea- 
manship, which he had acquired by personal observation and expéri- 
ence, in considering and weighing évidence, and deciding cases of con- 
flicting évidence. This is especially true in this case, since the knowl- 
edge the trial judge had of the Livingston Channel and its navigation, 
as stated in his opinion, is in accord with much of the testimony of 
witnesses pertaining to the same question, and we are satisfied that 
the trial court was not unduly nor erroneously influenced by its knowl- 
edge of the situation obtained by "personal observation." 

We think this assignment, as well as others which we hâve consid- 
ered, are without merit. 

Affirmed, with costs. 



THE CARHOLL,. 

(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 78. 

Shipping <S=54 — Charteb — Liakii.ity of Cuarteuer for Injury to Vessel. 
Libelant chartered a barge for oiie year to respondent by a charter 
wliieh required the charterer to exercise ordinary care and skill tn its 
use, and to retum it in as good condition as when received, reasonable 
wear, damage caused by accidents of the seas, etc., excepted. Libelant fur- 
nished a master, who was accepted and pald by respondent, which, how- 
ever, was not bound to Ueep him. i/eW, that the charter was a démise, 
which made the charterer a bailee and Uable for fallure to return the 
barge in good condition, unless the injury or loss was occasloned by some 
act of libelant, or one for whora he was responslble, or by an excepted 
cause, which could not be avoided by the exercise of ordinary care and 
skill ; that the master was not the servant of libelant, but of respondent ; 
and that leaving the barge, which was without motive power, in an 
exposed position for 18 hours, where she was injured by the action of 
the seas, was a fallure to exercise ordlnaiy care, whleh rendered respond- 
ent liable for the injury. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Lewis K. Thurlow, owner of the barge Panay, 
against the New England Steamship Company, Skeffington S. Nor- 
ton, Joseph T. Lilly, John B. O'Reilly, and John T. Farrell, compos- 
ing the firm of Norton, Lilly & Co., and the steamtug CarroU, the Car- 
roll Towing Line, claimant. Decree for libelant against the New 
England Steamship Company, which appeals. Affîrmed. 

Libelant owns the barge Panay, and sued for injury to that vessel, caused 
by unnecessary exposure to a severe gale. ïhe Paniy was chartered by libel- 
ant to the New England Steamship Company for one year, by an instrument 
glving the charterers the bare boat; 1. e., without crew or master. Libelant 
furnished a master, whom charterer accepted and paid, but there was no 
obligation to keep the man, and as matter of fact he was shifted to another 
boat of respondent's tleet at charterer's wlll. The charter party required 

^=s>Por otlier cases see same toplc & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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rharterer "to exercise ordlnary care and sicill in * ♦ • uslng • • • 
sald barge, * * * to return the said barge • * * at the expiration of 
this charter party In as good order and condition as when reeeived, reason- 
able wear and tear and damage caused by the acts of God, * * » strand- 
ings, and ail other dangers and accidents of seas, rivers, harbors, and navi- 
gation excepted." 

The charterer loaded the Panay with cargo for a steamer lying at the Bush 
Terminal, obtalned a permit from the agents for sald steamer, Norton, Lilly 
& Co., to put it aboard, plaeed the barge alongslde the «tearaer, and left her 
with the barge niaster aboard. The tug CarroU subsequently removed the 
Panay to a berth where she was more exposed to the weather, the wind and 
sea rose during the night, and early next morning the barge master reported to 
the charterer by téléphone that he was in danger. The charterer's agents did 
not promptly get assistance to her, so that after some hours she dumped her 
cargo and was herself considerably Injured. This occurred more than 18. 
hours after the Carroll had taken her from alongside the steamer. 

The libel charged the New England Steamship Company as charterer, and 
accused both respondents and the Carroll of négligence in giving the Panay a 
dangerous berth and not timely taklng her to a place of safety. The court 
below entered decree against New England Steamship Company only, and 
dismissed the libel as to Norton, Lilly & Co. and the Carroll. The New 
England Steamship Company took this appeal. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for libelant. 

Charles M. Sheafe, Jr., of New York City, for New England S. S. 
.Co. 

Kirlin, Woolsey & Hickox, of New York City (Cletus Keating and 
John M. Woolsey, both of New York City, of counsel), for Norton, 
Lilly & Co. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for the Car- 
roll. 

Before WARD, ROGERS, AND HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). That 
the charter party was a démise, and made the New England Steam- 
ship Company a bailee, admits of no doubt. There was not even the 
usual hiring of the boat and taking the master with her, he remaining 
under owner's pay, which we hâve repeatedly held to constitute a de- 
mise in respect of harbor craft. Hastorf v. Long, etc., Co., 239 Fed. 
852, 152 C. C. A. 638; Monk v. Cornell, etc., Co., 198 Fed. 472, 117 
C. C. A. 232. This scow master was entirely the servant of the char- 
terer; the charterer appointed and controlled him; that he came with 
the boat is not décisive. Hahlo v. Benedict, 216 Fed. 303, 132 C. C. A. 
447. The New England Company was therefore by its contract liable 
for failure to return the Panay in good order and condition, unless 
her injury or loss was occasioned by some act of the owner, or of 
one for whom the owner was responsible, or by a cause excepted in 
the charter party. Thèse exceptions are understood to mean such 
causes of injury as could not be prevented or avoided by the exercise 
of that ordinary skill and care covenanted for by the charterer — if not 
implied from the nature of the agreement. 

That barges without motive power are daily insured from injury by 
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removing them to more sheltered berths is a matter of common knowl- 
edge. Danger of this kind may be, and commonly is, avoided by the 
exercise of this ordinary care and skill. Therefore the Hbel must be 
sustained against the New England Steamship Company, unless the 
injury was caused (a) by the négligence of the master, who (b) at such 
time was the servant or agent of the owner. Since, as abovC pointed 
out, this master was for ail purposes the charterer's master, it makes 
no différence to this libelant whether he was négligent or not. There- 
fore that défense fails, although it may be said in passing that we per- 
ceive no fault in him. 

Though Norton, Lilly & Co. were the agents of the steamship, the 
évidence proves that, after they had issued to the New England Steam- 
ship Company the "permit" for cargo, they had nothing more to do 
with the management or berthing of barges like the Panay. That mat- 
ter was in charge of the lessees of the wharf at which the steamer 
lay, whose employé gave directions as to how barges should be un- 
loaded and where they should lie while awaiting their turn. He it 
was who employed and directed the CarroU to put the Panay where, 
on the following day, she was injured by storm. This wharfinger is 
not a party to this suit, and therefore the question of negHgence on 
bis part is not before us. The CarroU was not even called upon to 
produce évidence in the court below, and it is plain that her relation 
to the injured barge terminated when in calm weather she placed the 
Panay where ordered by the wharfinger's agent. 

The decree below is affirmed, with costs to ail the appellees. 



PAMPA GRAIN CO. v. OKLAHOMA CITY MILL & ET.BVATOR CO. 

(Circuit Court of Appeals, mtth Circuit. January 28, 1918. Eehearlng 
Denied March 13, 1918.) 

No. 3028. 

Sales <®=3202(6) — Sale of Grain — Time of Taking Effect — Delivery. 

The buyer of wheîit, in accordance witli the rules of the Texas Wheat 
Growers' Association, wrote letters of confirmation, direeting shipment to 
Galveston for export, and reciting: "I>elivery of grain not perfected un- 
til grain reaches destination and has been inspected and welghed." 
Tlie seller, having signed and returned such letters of confirmation, load- 
ed the grain for shipment ; bills of ladlng being issued to the seller, with 
directions to notify the buyer. Drafts attached to the blUs of lading 
were paid by the buyer on présentation; the bills of lading being de- 
livered to the buyer. Held, that title then passed to the buyer, notwith- 
standing want of inspection and weighing, for there may he a sale with- 
out completed delivery, so that loss of the grain in a flood at Galveston 
must fall on the buyer. 

Walker, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
District of Texas; Edward R. Meek, Judge. 

Action by the Oklahoma City Mill & Elevator Company against the 

(g=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests &. Indexes 
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Pampa Grain Company. There was a judgment for plaintiff (237 
Fed. 715), and défendant brings error. ; Reversed and remanded. 

W. H. Kimbirough, R. E. Underwood, and M. J. R. Jackson, ail 
of Amarillo, Tex., for plaintiflf in error. 

Frank Wells, J. R. Keaton, and D. I. Johnston, ail of Oklahoma 
City, 0kl., for défendant in error, 

Befoi-e WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

BATTS, Circuit Judge. The Pampa Grain Company sold to the 
Oklahoma City Mill & Elevato-r Company two lots of wheat, of 6,000 
bushels and 15,000 bushels; the Elevator Company being represented 
in the transaction by Kent Barber, and Tom F. Connally, and the 
Pampa Grain Company by A. C. Matthews. Immediately after the 
transaction between thèse représentatives of the concerns, and in 
accordance with the practice resulting from an observance of the 
rules of the Texas Wheat Growers' Association, the Oklahoma City 
Mil! & Elevator Company wrote letters of confirmation, which were 
signed.by the Pampa Grain Company and returned. Thèse letters con- 
stitute évidence of the contract betweçn the parties. Pertinent provi- 
sions are: 

"We conflrm purchase from you to-day by Tom F. Connally of 

capaclty cars 6,000 bushels No. 2 hd. Vi'ae&t at $1.18 14 basis, delivered Gai- 
veston, shipment this week days via . Galveston vreights and Galveston 

grades. Ship to S. O. Notlfy Oklahoma City Mill & B. Co., Galveston, for 
export. Careof Galveston Wharf Company Elevators. 

"Please comply with routing requested. We reserve the right to change 
destination of shipment In transit, Draw on us at Oklahoma City, with ship- 
per's order Mil of lading attached, leaving sufflcient margin to guarantee 
weights and grades. Shipper pays welghing, inspection, trackage, and ex- 
change, iî aliy. Delivery of grain notperfected until grain reaches destination 
specified and has been inspected and weighed. We reserve the right to unioad 
off grades ■ grain without flrst notifying you. On contract not filled in con- 
tract time we reserve the right to cancel, extend time or buy in for seller's 
account." 

After the signatures: 

"Ix>wer grades to apply at the following discounts: No. 3, 58 or better, 1 
cent off; 57, 2 cents off; 56, 3 cents off. * * * Rejected wheat, 58 Ib. or 
better, 6 cents off ; one cent additional off for each Ib. below 58 Ib. No-grade 
wheat, if merchantable, 58 Ib. or better, 7 cents off'," etc. 

Immediately after the making of thèse contracts, the wheat was 
loaded on cars of the Atchison, Topeka & Santa Fé Railway Company, 
and bills of lading were issued to the Pampa Grain Company, "notify 
Oklahoma City Mill & Elevator Co., at Galveston, Texas." Dfafts, 
with thes^ bills of lading attached, were put in bank by the Pampa 
Grain Company, and, upon présentation, were paid by the Oklahoma 
City Mill & Elevator Company. After payment of the drafts and the 
dehvery of the bills of lading to the Oklahoma Company, the grain 
was destroyed in the storm at Galveston in August, 1915. The is- 
sue is as to who is to stand the loss. No question would arise as to 
the completion of the sale, except for the language in the confirma- 
tion: 
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"Delivery of grain not perfected until grain reaches destination speclfled and 
lias been inspected and welgtied." 

There may be a sale without completed or perfected delivery. By 
delivery of the bills of lading, and by the express terms of the con- 
firmation letter, the Oklahoma Company acquired complète dominion 
over the property, with the right to change its destination in transit, 
to sell at this changed destination, or to sell in transit. The Oklahoma 
Company acquired with référence to it ail the rights of ownership. 
It must be held to hâve the corresponding obligations and liabilities. 
As the owner of the property it must stand the loss of its destruction. 
The contract contemplated that there might be readjustments in 
weight, and this was what was in the minds of the parties as required 
for perfecting the delivery at the point of destination. The con- 
tract as written leaves the destination uncertain. The phrase "wheat 
at $1.18y2 basis, delivered Galveston," has référence to the price, 
and was not, within itself, sufficient to name the place of delivery. 
The order in the letter was to ship to Galveston for export, but the 
right to change destination of shipment in transit was reserved, and, 
in any event, Galveston was not the point of ultimate destination. 
However that may be, it is quite certain that the incidents of owner- 
ship passed to the Elevator Company by the payment for the property 
and the receipt of the bills of lading, and the loss must necessarily 
f ail upon it. 

The judgment is reversed, and the cause remanded for proceedings 
not inconsistent herewith. 

Reversed and remanded. 

WALKER, Circuit Judge (dissenting). It does not seem to me that 
the conclusion stated in the foregoing opinion, to the eflfect that the 
delivery of the wheat was complète when the buyer got the bill of 
lading for it, is consistent with the language of the contract, saying 
that it was sold — 

"basis delivered Galveston. * • * Delivery of grain not perfected until 
grain reaches èestinatlon specified and has been inspected and weighed." 

The wheat was at the seller's risk until the delivery called for by the 
contract was complète. The price stated was agreed to be paid, not 
for wheat delivered to a carrier destined to Galveston, with the right 
in the buyer to change the destination, but for wheat delivered at the 
original or substituted destination. When the contract expressly 
calls for an actual delivery at destination, there is no room for saying 
that a constructive delivery by furnishing a bill of lading was ail that 
was required to put the subject of the sale at the buyer's risk. It is 
an everyday occurrence for a seller to get the price of his goods be- 
fore, by delivery, they cease to be at his risk. It seems to be a fair 
inf erence that the sole purpose of the stipulation for the buyer getting 
the bill of lading on paying the draft for the price was to enable it 
to get the wheat when it reached its destination, without exposing the 
seller to the risk of losing the price of it, though it was actually de- 
livered. That stipulation is not at ail inconsistent with the existence 
of an intention that the wheat should remain at the seller's risk until 
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the actua! delivery called for by the contract was complète. After 
the seller received the price, it could not be harmed by such control 
over the wheat,while in transit as was. conferred by delivery of the 
bill of lading., It seems to rne that the failure to make the stipulated 
actual (lelivery deprived the seller of the right to retain the price paid. 



THE EMILIA S. DE PEKBZ. 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1918.) 

No. 3129. 

1. Shipping <3=>84(3)— Stevedores — ^Tacklb— Dutt oe Vbssel. 

Wliere a vessel furnlshed the taclîle for use by stevedores, it owed a 
duty to the stevedores to use reasonable care to see that the taclile was fit 
for use, and thè furnishlng of tackle \yith defects whlch a reasonable 
inspection would bave disclosed is négligence. 

2. SuiPPiNO ®=>86(2) — -Stevedobes — Pebsonax Injubies— Evidence. 

On libel by a steyedore, injured in loading a vessel n'hen a baie of 
cotton fell as tbe resuit of the breaking of a devis furnlshed by the vessel, 
a flnding that the deféct In the devis eould hâve been ascertalned by an 
ordinarily careful inspection held warranted under the évidence. 

3. Mastbb And Servant ®=>354 — Wobkmen's Compensation Act — Applica- 

tion TO Stevedobes. 

A stevedore employed by a Texas company was Injured whlle loading 
a vessel. Under the Texa's Worknien's Compensation Act (Acts 33d Leg. 
c. 179 [Vernon's Sayles' Ann. Civ. St. 1914, arts. 5246h-5246zzzz]) the 
stevedore asserted a elalm against his employer and received payment 
from an insurer, with whom the stevedore's employer as well as the 
agents of the vessel had taken out Insurance. Held that, as the Texas 
act vcas inapplicable to the stevedore's daim against the vessel, ànd as 
he asserted no clalm against the insurer as an Insurer of the vessel or Its 
agents, such payment did not bar his elaiin against the vessel, but 
amounted at most to a pro tanto satisfaction. 

4. Appeal and Ehboe ©=932(1) — Eeview — Pbesumptions. 

Where testlmony showlng a pro tanto satisfaction of libelant's clalm 
was received, it must be assumed on appeal that the lower court gave 
proper effect thereto. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

lyibel by E. P. McGowen against the steamship Emilia S. De Ferez, 
claimed by Angel F. Ferez. From a decree for the libelant, claimant 
and the sureties on his stipulation for release of the vessel appeal. 
Affirmed. 

William B. Lockhart, of Galveston, Tex., for appellant. 

Marsene Johnson, of Galveston, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The appellant was the claimant of the 
steamship Emilia S. De Ferez, which was libeled by the appellee in an 
action seeking to recover damages for a personal injury received by him 

<gs3For other cases see same topic & KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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whjle he Was in the employaient of the Galveston Stevedore Company, 
which was loading the ship, as an independent contracter, in the port 
of Galveston. 

[1] The libelant was injured on April 29, 1915, while working in 
the lower hold of the ship, by the fall pf a baie of cotton, which was 
being loaded into the ship, and which struck him in its fall. The baie 
fell because of a defective devis, to which was attached the hook 
which held the cotton, while it was being loaded. There was no. dis^ 
pute as to existence of a defect in the devis that broke^ or that it 
was partly an old break. The only matter in dispute was as to whether 
the defect could hâve been discovered by a reasonably caref ul inspec- 
tion. The tackle, including the clevis, was furnished the stevedores 
by the ship, and it owed the duty tp the stevedores to use reasonable 
care to see that the tackle was in fit condition for use. This would 
require of the ship to use reasonable care to inspect the appliances 
furnished, before they were used, and, if such reasonable inspection 
would hâve disclosed the defect before the devis was used by the 
stevedores, the ship would hâve been neghgent in failing to make the 
discovery and in furnishing the defective clevis. 

[2] The appellant contends that the defect was not discoverable 
and that the accident was unavoidable. It is not claimed that the ap- 
pdlee was himself at fault. The évidence tended to show that there 
was a partly new and partly old break at the point of fracture. There 
was no évidence as to its condition before the accident, except as 
might be inf erred from its condition after. There is no évidence; of 
any spécifie inspection of the clevis by the ship or the stevedores be- 
fore the accident happened. The witness Goudge, who was manager 
for the stevedore company, testified for the claimant that the ship 
f urnislied the equipment ; that the tackle was not examined personally 
by him, or minutely by any one; and that, unless the hook was ob- 
viously too small, and objected to by the gang for that reason, no ex- 
amination was made. This witness also testified that there was a 
rusty place in the break, but one that was not discernible from the 
outside. In response to an inquiry as to how rust could get inside, 
if there was no exposure to the outside, the witness said : 

"That It would hâve to find an openlng or klnk or flaw in the welded part, 
and It appeared perfectiy sound, but when it broke open it probably rusted 
lialf \vay throu^h ; that tliere could be a flbrous streak in the wire, that would 
not be discernible witliout looking at it with a magnifying glass." 

Again he testified: 

"That there was nothlng you could see on the outside of the shackle to 
show there was any flaw in the welding at ail, but there was a mark of rust 
In one edge of it, but the greater part of it was new." 

The appellee testified that he saw the broken clevis right after the 
accident; that it showed black and an old break. His witness Page 
testified that he saw the clevis after it was broken, and did not pièce 
together the broken parts, but that, if it had been put back in position, 
he thought the hole could hâve been seen going through it, though he 
248 F.— 31 
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could not say this with positiveness, as he did not make the experi- 
ment. 

, We are not prepared to say that the District Judge erred in con- 
cluding from this testimony that thè defect was one that would hâve 
been disceriiible by an ordinarily caref ul examination^ especially as 
no such examination was made of it before the accident. 

[3,4] The appellant also contends that the decree was erroneous 
becaù^è bf the àsserted effect bf the appellee's acceptance of the sum 
of $112.50 in the November succeéding his injury from the American 
Indemnity Company, with whom the Galvèston Stevedore Company 
and the ship agents of the claimant's ship, for the benefit of the ship, 
had takeii out insurance, as reqùired by the Workmen's Compensation 
Act of the state of Texas. It is conceded that the provisions of the 
Texas statute are not applicable to the situation. Southern Patific 
Co. V. Jensen, 244 U. S- 205, 37 Sup. Gt. 524, 6r L. Ed. 1086, Ann. 
Cas. 191 7C, 900. The contention is that the appellee, by having voltm- 
târily àsserted a claim against the Galvestbn Stevedore Company, his 
employer, under the Texas law, has electéd to waive his remedy else- 
where. 

Whatever force the argument 'might hâve, as against the appellee's 
right to now proceed against his employer, the Galvèston Stevedore 
Company, We think it should be given no sùch effect against the right 
of appellee to pursue the ship. He was coiîcededly not employed by 
the ship, and could not hâve been benefited by any insurance thé ship 
had taken out to protect its employés, and he made no claim against the 
American Indemnity Company, as insurers of tîie ship or its agents, 
but only against the insurance taken out by the Galvèston Stevedore 
Company to protect its employés, of whom appellee was one. The 
receipt taken by the American Indemnity Company recognizes this 
by its récitals. The release purports to be taken in favof of American 
Indemnity Company and the Galvèston Stevedore Company only, so 
far as it applies to the Wôrkrrien's Compensation Act. As the appel- 
lee was not eniployed by the claimant, and could not hâve successfully 
àsserted à clairti to insurance taken out by the claimant or his agents 
for the employés of the ship, and as the appellee, in fact, made no 
such claim, and was paid nothing on account of such a claim 
we do not think he is precluded from pursuing the ship, Un- 
less, independently of the Texas act, the effect of the release was to 
.satisfy his cause of action in full against both joint tort-feasors, the 
ship and the stevedore company; and appellant claims it should be 
given that effect. 

What might hâve been the effect of the release, if it had not been 
executed with the understandi^ig of both parties to it that it was to 
évidence the receipt of insurance paid appellee under the Texas Work- 
men's Compensation Act, we need not inquire. Its récitals show that 
both parties understood the Texas law to be applicable, and executed 
the release to carry out its terms. This being true, the release should 
be given no greater effect than the Texas law would, if applicable, hâve 
given to the receipt of the payments by the appellee. If the law had 
been applicable to the accident, the receipt of the stipulated insurance 
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would hâve precluded the apçellèe f rom suing his employer ; not be- 
cause the payments necessarily fully satisfied his cause of action, but, 
because, under the Texas law, he was not permitted to pursue both 
remédies. The Texas law did not, however, preclude him f rom purr- 
suing a Etranger, who was jointly liable for his in jury. In order to bar 
his action against a stranger, it would be necessary to show that he 
had been fully satisfied by the payment made to him for the cause of 
action for his injuries. This could only be done by showing an agree- 
ment on his part to accept them in full satisfaction, or by convincing 
the court that they were adéquate in amount to that end. We think 
the utmost effect to be given the payments made to him and the re- 
lease signed by him, either under the Texas Workmen's Compensation 
Act or at common law, would be to estop him f rom suing his employer 
and as a pro tanto satisfaction of his cause of action against a stran- 
ger. The évidence as to the amount received by appellee was before 
the District Judge, and we must assume that he gave it its légal effect 
in fixing the amount of the decree rendered. 
The decree of the District Court is affirmed. 



GT.ENWOOD IRR. CO. v. VAIiLEET. 
VALLERT V. GLENWOOD IRR. CO. 
(Circuit Court of Appeals, Elghth Circuit January 28, 1918.) . 
Nos. 4833, 4834. 

1. JUBY <g=ïo7^REVIEW^FlNDIN0S SY JURY — AmOUNT OF RECOVERT. 

Where the amount plalntiff was entitled to recover was uneontrovertçdi 
and the' court chargea the jury to fin^ îor that amount In event they 
tound for plalntiff, a reversai ,of judçment based on a verdict for a lésa 
amount is not a violation of the rulé that. a fact tried by jury cannot bé 
re-examined In trie fédéral courts, otherwlse than aecording tô the rules 
of the cotninon law, becaUse the amount of the recovery was nOt in issue 
or submltted. 

2. Appeal and Ebeob <3=s>973(5) — Rbview — Discrétion — Retusal of New 

Tbial. ... 

Where the amount of plalntlfE's recovery was ùncontroverted, but the 
jury, in violation of the court's charge, found for a less amount than that 
established by the évidence, the reversai of a judgment based ou ,such 
■ verdict was not a violation of the rule that a refusai of the trial court 
to disturb the verdict on motion for new trial Is a matter of discrétion, 
for it' was the duty of the trial court as a matter of law to décline to 
enter judgrnent upon such verdict. 

3. Appbal and Ebbob iÊ=>979(5) — Review — ^Discrétion or Triai. Coubt. 

Where the trial court, though thé jury, In violation of the instructions, 
found for an amount less than that which the ùncontroverted évidence 
showed plalntiff was entitled to recover, if at ail, the refusai of a motion 
for a new trial was such an abuse of discrétion that a reversai of the 
judgment on writ of error was proper. 

4. Courts <S=295— Fedebal Courts — JUbisdiction. 

The fédérai court may entertain a suit by a receiver appolnted thereln 
■; against a résident. of the state of which the receiver was a résident, 

^=9Foi otber cases see same topic & KET-NUMBEIR in aU Key-Kumbered Digesta & Indexe* 
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In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by George W. Vallery, as receiver of the Colorado Midland 
Railway Company, against the Glenwood Irrigation Company. There 
was a judgment for plaintiff for partial relief, and both parties bring 
error. Judgment reversed on plaintiff's writ, with directions to 
grant nèw trial, and defendant's writ of error dismissed. 

E. L. Clover, of Denver, Colo., for plaintiff in error in No; 4833. 

Henry T. Rogers, Daniel B. Ellis, Lewis B. Johnson, Pierpont Ful- 
ler, and George A. H. Fraser, ail of Denver, Colo., for défendant in 
error in No. 4833 and plaintiff in error in No. 4834. 

Before GARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge. Vallery, as receiver of the Colorado 
Midland Railway Company, brought an action, as plaintiff, against 
the Glenwood Irrigation Company, as défendant, to recover damages 
for a trestle destroyed by fire alleged to hâve been set by défendant. 
The value of the bridge and the expense caused by its destruction 
was fixed by the évidence at $1,973.89. As to this amount there was 
no controversy. The trial judge in his charge told the jury in sub- 
stance that, if they found in favor of the plaintiff, he was entitled to 
recover that amount. It was developed in the évidence that the rail- 
road Company carried insurance upon its trestle, for which it had 
collected $1,200; but the judge in his charge told the jury expressly 
that no déduction could be made from their verdict on account of 
the insurance. The jury, in disregard of the charge, retumed a ver- 
dict in favor of the plaintiff for $760.03. It is reasonably clear that 
they arrived at this amount by deducting the $1,200 from the amount 
of plaintiff's damages. Both parties immediately excepted to the ver- 
dict, and both parties hâve sued out writs of error to review the 
judgment entered upon it. Plaintiff asks that it be set aside because, 
as a mathematical démonstration, it was contrary to law as declared 
to the jury by the court; the défendant, for errors of law occurring 
at the trial. 

[1-3] No issue was submitted to the jury as to the amount of plain- 
tiff's recovery. They Were confined by the charge to determining 
defendant's liability for the fire. It is manifest, therefore, that the 
amount of the damages was not "a fact tried by the jury," within the 
meaning of the Seventh Amendment to the fédéral Constitution. The 
verdict is perverse and directly violative of the charge of the court. 
When that appears as a matter of mathematical calculation, the ver- 
dict cannot stand. It is error of law to enter judgment upon it, 
which an appellate court may properly review. The verdict stands 
in this case as it would in a suit on a promissory note for $2,000, upon 
which no fiâymeht had been made, and the jury returned a verdict for 
$1,000. The judgment in such case for $1,000 would be réversible 
as for an error of law. Pierce v. Schaden, 62 Cal. 283. Such a re- 
versai does not violate the rule that a fact tried by a jury cannot be 
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re-examined in the fédéral courts otherwise than according to the rules 
of the common law, because the amount of damages was not in is- 
sue and was not submitted to the jury for trial. Nor does such a 
décision violate the rule that a refusai of the trial court to disturb the 
verdict on motion for new trial is matter of discrétion, because the 
duty not to enter judgment upon such a verdict is one of law, and 
not of discrétion. Or, if there was discrétion, it was so abused as 
to support correction on writ of error. Pugh v. Bluff City Excursion 
Co., 177 Fed. 399, 401, 101 C. C. A. 403; James v. Evans, 149 Fed. 
136, 141, 80 C. C. A. 240; Higgins v. U. S., 185 Fed. 710, 717, 108 
C. C. A. 48; Thompkins v. M., K. & T. Ry. Co., 211 Fed. 391, 397, 
128 C. C. A. 1, 52 L. R. A. (N. S.) 791. 

[4] Défendant attacked the jurisdiction of the court because both 
plaintiff and défendant were citizens of Colorado. That objection, 
however, is not tenable, because the plaintiff was a receiver appointed 
by the fédéral court. 

On the question of defendant's liability there was sufHcient évi- 
dence to justify the submission of the cause to the jury. 

The judgment is reversed on plaintifif's writ of error, with direc- 
tion to grant a new trial. In view of the conclusion reached, defend- 
ant's writ of error is dismissed. 



TJNITED STATKS v. ROUTT COUNTY COAL CO. et al. 

(Circuit Court of Appeals, Eightli Circuit. January 24, 1918.) 

No. 4852. 

1. Corporations iS=>428(7) — Knowledge of Vice Président — Imputation. 

Whei-p tlie vice président of the purcliaslng company had knowledge of 
and had participated in the fraudulent procurement of a patent to land, 
his knowledge is chargeable to the purchaslng coriioration, so that, in a 
suit to eancel the saine, the défense of bona flde purchaser is unavailable. 

2. Public Uands <g=120 — Bona Fide Pukchasers — Défenses. 

In a suit to eancel a patent to coal lands on the ground that it was pro- 
cured by fraud, the défense of Ixina flde purchaser is available to a lessee 
for a term of years, who had prior to institution of the suit paid practlcal- 
ly the whole of tho considération. 

3. A'endor and Purchaser <S=>231(3)— Bona Fide Purchasebs — Notice — Rec- 

ord. 

The record of title in the office of the register of deeds does not im- 
port notice of ail suspicions or spéculative Inferences whtch might be 
drawn froin the munlments of title as a resuit of a mathematical com- 
parison of the dates of varions différent instruments. 

4. Public Lands iS=>138 — Bona Fide Puroiiasers — Constructive Notice. 

ïhat the receiver' s recelpt fov public land bore a date subséquent to 
the date of the conveyance by the entryinan is not a fact which would 
charge subséquent purehasers with notice of the fraud, for delays in Issu- 
ing receipts in the land office are freciuent and the transaction might 
well hâve been innocent. 



^S=>For other cases see same topic & KEY-NUMBBR in ail Key-Numberea Dlgeets & Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Bill by the United States against the Routt County Coal Company, 
the Rugby Fuel Company, and others. From a decree dismissing the 
bill as to the named défendants, complainant appeals. Modified, so 
as to déclare void the title of the Routt County Coal Company, and 
otherwise afïJrmed. 

Eugène B. Lacy, Asst. U. S. Atty., of Los Angeles, Cal. (Harry 
B. Tedrow, U. S. Atty., of Denver, Colo., on tlie brief), for the Unit- 
ed States. 

Frank McDonough, Sr., of Denver, Colo. (Frank McDonough, Jr., 
of Denver, Colo., on the brief), for appellees. 

, Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge. [1,2] This is a suit brought by the 
United States to cancel a patent for coal land on the ground of fraud. 
The: lands were entered by a man by the name of Miller, at the in- 
stance of Frederick A. Craise, the président of the Empire Oil, Coal 
& Copper Company, and for the benefit of that company. Craise 
acted as his attorney in the land office, paying ail the expense and 
the purchase price of the land. Miller simply lent the use of his 
name, and conveyed the property to the Empire Oil, Coal & Copper 
Company at the time the receiver's receipt was issued. The court 
below properly found that the entry and patent were fraudulent as 
against Craise and the Empire Company. The entry was made in 
1901, and patent was obtained in 1906. In 1904 the Empire Com- 
pany conveyed the land to the Routt County Coal Company. At that 
time Craise was vice, président of the latter company. His knowledge 
of the fraud was theref ore imparted to it. It results that, while the 
Routt County Coal Company paid a valuable considération, it took 
with notice, and'cannot hold the title. That company executed a lease 
of the property now held by the Rugby Fuel Company. The lease 
runs for 11 years, with a right of renéwal for an additional 11 years. 
This lease was taken for a valuable considération, the greâter part of 
which had been paid before this suit wag brought, and without notice 
of any fraudulent practices. 

The trial court dismissed the bill as to Routt County Coal Com- 
pany and the Rugby Fuel Company, upon the ground that they were 
both bona fide purchasers. The decree was right as to the latter com- 
pany, but wrong as to the former, for the reasons above stated. 

[3,4] An'attempt is made to impart constructive notice of the 
fraudulent character of Miller's entry to ail purchasers from thèse 
f acts : 

Miller executed his deed for the property to the Empire Company 
August Jf., 1902. It was filed August 18 th of the same year. The 
receiver's receipt bears date August ISth, nine days subséquent to 
Miller's deed, and was filed August 18th, the same day as the deed. 

Counsel for the government argues that, because Miller's deed 
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bears date nine days earlier than the receiver's receipt, this is such a 
suspicious circumstance as to put any subséquent purchaser of the title 
upon inquiry and charges him with notice of the fraud upon the 
ground that if the inquiry had been made the fraud would hâve been 
discovered. That is not the law. The record of title in the office of 
the register of deeds gives constructive notice to subséquent purchasers 
of ail liens, titles, and interests created by the instruments previously 
filed. The registry, however, does not impart notice of ail the sus- 
picious or spéculative inferences which an inspecter, familiar with a 
fraudulent transaction, might draw as the resuit of a mathematical 
comparison of the dates of dififerent instruments. We say this for 
two reasons : 

(1) The fact that the receiver's receipt bears date subséquent to 
Miller's deed is as susceptible of an innocent explanation as of a 
fraudulent one. Delays in issuing receipts in the land office are fré- 
quent. The proof may be accepted, and the officers state that it is 
entirely satisfactory, and that the receipts will be issued in due course 
of business. Such delay may also be due to some merely formai mat- 
ter, which the entryman is required to supply before the receipt will 
be issued. Iii either case the exécution of the deed prior to the issu- 
ance of the receipt would be an innocent transaction. 

(2) As is already stated, the registry was not notice of inferences 
which could only be drawn by mathematical calculation from the 
dates. Such a circumstance would not be sufficient to put a purchas- 
er upon inquiry within any sound rule of law. United States v. Dé- 
troit Timber & Lumber Co., 131 Fed. 668, 67 C. C. A. 1 ; Shulthis 
v. McDougal, 170 Fed. 529-540, 95 C. C. A. 615; United States v. 
Détroit Timber & Lumber Co., 200 U. S. 321, 26 Sup. Ct. 282, 50 L. 
Ed. 499; Tobey v. Kilburne, 222 Fed. 760-764, 138 C. C. A. 308. 

The decree of the trial court is modified, so as to déclare null and 
void the title of the Routt County Coal Company, and otherwise is 
affirmed. 



AMERICAN FALLS MILLING CO. v. STANDARD BROKERAGE & DIS- 

TRIBUTING CO. 

(Circuit Court of Appeals, Eighth Circuit. January 26, 1918.) 

No. 4969. 

1. Equitt ©»41 — .TuRisDicTioN — Rétention After Déniai, of Injunction. 
Under Judicial C«le (Act March 3, 1911, c. 231) § 267, 36 Stat. 1163 
(Coinp. St. 1916, § 1244), providing that suits in equlty shall not be sus- 
tained in any court of tlie United States in any case where a plain, adé- 
quate, and complète remedy may be had at law, a court of equity, after 
déniai of an injunction, which was the only équitable relief sought, bas 
no jurlsdictlon to proceed with the cause for the purpose of awarding 
damages to complalnant, but the cause should be transferred to the 
law side of the court, pursuant to equity rule 22 (198 Fed. xxiv, 115 C. 
C. A. xxiv). 

ig=aFor other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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2. EQUITT <S=»41 — JURISDICTION. 

Where the only équitable relief souglit, which was an Injunotlon, was 
denled, a court of equity Is wlthout jurisdlctlon to retaln the cause and 
award complainant damages ; equity rule 23 (198 Fed. xxlv, 115 C. C. A. 
xxiv) dèclarlng tliat if, in a suit In equity, a matter ordinarlly de- 
termlnable at law ariges, such matter shall be deterniined aecording to 
the prineiples applicable, wlthout sending the case to the law slde of the 
court, applylng only to a case whereln the court of equity has jurisdie- 
tlon. 

Appeal from the District Court of the United States for the Dis- 
trict of Utah; Tillman D. Johnson, Judge. 

Bill by the Standard Brokerage & Distributing Company against 
the American Falls Milling Company. Injunction prayed for was 
denied, and from a decree awarding damages to complainant, défend- 
ant appeals. Decree affirmed as to déniai of injunction, but otherwise 
reversed, with directions to transfer trial of the issues relating to dam- 
ages to the law side of the court. 

J. D. Skeen, of Sait Lake City, Utah (O. R. Baum, of American 
Falls, Idaho, and D. A. Skeen, of Sait Lake City, Utah, on the brief), 
for appellant. 

Charles C, Dey, of Sait Lake City, Utah (A. L. Hoppaugh and 
Harold P. Fabian, both of Sait Lake City, Utah, on the brief), for ap- 
pellee. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. Appellee was a merchandise brokerage 
Company having its place of business at Sait Lake City, Utah, and 
appellant was a milling company having its mill in Idaho. The broker- 
age Company, hereinafter referred to as plaintifif, brought suit against 
the milling company, hereinafter called défendant, alleging that it had 
a contract for the exclusive sale of defendant's products in Utah, 
which the défendant had violated by making sales directly to custom- 
ers, and praying for an injunction against further violation of the 
contract and for damages because of the sales défendant had made. 
A decree was rendered denying the injunction, but awarding damages 
to plaintiff because of sales made by the défendant. None of the tes- 
timony given on the trial is preserved in the record, and the questions 
presented arise upon the face of the pleadings and decree. 

[1, 2] The déniai of the injunction refused the only équitable re- 
lief asked by plaintiff. Under the allégations of the pleadings, this 
déniai must be taken as a finding that the proofs did not entitle plaintiff 
to an injunction when the bill was filed, as there were no allégations 
showing any change of status after the bill was filed. The relief that 
is asked by the plaintiff, other than the injunction, is for damages for 
breach of contract, a purely légal demand. Section 267 of the Ju- 
dicial Code provides that: 

"Suits In equity shall not be sustained in any court of the United States 
in any case where a plain, adéquate, and complète reniedy may be had at law." 
Comp. St. 1916, § 1244. 

<g=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Appellant complains because it was entitled to the judgment of a 
jury on the issues found by the court. When a cause of action cog- 
nizable at law is entertained in equity, because of some équitable relief 
sought by the bill, and the proofs fail to establish the right to such 
équitable relief at the time the suit was brought, the court is without 
jurisdiction to proceed further and to try the issues at law. Mitchell 
V. Dowell, 105 U. S. 430, 432, 26 L. Ed. 1142; Russell v. Clarke's Ex- 
ecutors, 7 Cranch, *69, *91, 3 L. Ed. 271; Kramer v. Cohn, 119 U. 
S. 355, ZS7, 7 Sup. Ct. 277, 30 L. Ed. 439; Buzard v. Houston, 119 
U. S. 347, 354, 7 Sup. Ct. 249, 30 U Ed. 451; Uwis v. Cocks, 23 
Wall. 466, 469, 22, L. Ed. 70; Clark v. Wooster, 119 U. S. 322, 325, 7 
Sup. Ct. 217, 30 E. Ed. 392; Linden Inv. Co. v. Honstain Bros. Co., 
221 Fed. 178-181, 136 C. C. A. 121 ; Alger v. Anderson (C. C.) 92 
Fed. 696-710; Lewis Pub. Co. v. Wyman (C. C.) 168 Fed. 756, 762; 
1 Pom. Eq. Jur. (3d Ed.) § 237; Union Stockyards Co. v. Nashville 
Packing Co., 140 Fed. 701, 706, 72 C. C. A. 195; Van Raah v. 
Schneck (C. C.) 159 Fed. 248, 251. See, also, case note in 19 L. R. 
A. (N. S.) 1064, 1066. The action was not maintainable under equity 
rule 23 (198 Fed. xxiv, 115 C. C. A. xxiv), because that rule only ap- 
plies to a case wherein a court of equity has jurisdiction, and does not 
confer jurisdiction of actions cognizable at law. Einden Inv. Co. v. 
Honstain Bros. Co,, supra; Vosburg Co. v. Watts, 221 Fed. 402-408, 
137 C. C. A. 272. 

The decree of the lower court will be affirmed as to the déniai of the 
injunction, but otherwise reversed, with directions to transfer the trial 
of the issues relating to damages to the law side of the court, in ac- 
cordance with the provisions of equity rule 22 (198 Fed. xxiv, 115 C. 
C. A. xxiv). 



THE ESPERANZA DE lARRINAGA. 

(Circuit Court of Appeais, Flftli Circuit. January 30, 1918.) 

No. 3128. 

1. Master and Servant <g=»101, 102(1) — Injuries to Servant — Safe Place 

TO Work. 

It is the duty of the employer to furnisli a safe place for the employé 
to work; but there is no obligation to furnish an easy and convenleut 
place. 

2. Shipping ©=584(.3) — Injuries to Stevedore — Liability of Vessel. 

An employé of a stevedore company, who for convenience in directiug 
opérations placed himself on the middle section of a hatch, the other two 
sections of whlch had been removed for loading, and was Injured when 
tho cover gave way, is not entitled to recover against the vessel, the 
hatch being safe when the three sections were in place, and the only in- 
seeurity resnlting from the removal of the other two, for the fault, if 
any, was that of the contracting stevedore in charge of the loading, and 
not the vessel ; this being partlcularly true in view of the fact that it 
was not imperatlve for llbelant to take a position on the hatch cover to 
direct opérations. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Libel by J. M. McNeel against the steâmship Esperanza Dé Larrina- 

0=>For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ga, claimed by the Miguel De Larrinaga Steamship Company. From 
a decree for libelant, claimant and the sureties on its stipulation ap- 
peal. Reversed and remanded, with directions to dismiss the libel, 

W. B. Ivockhart, of Gai veston, Tex., for appellants. 
Lewis Fisher, of Galveston, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, 
District Judge. 

BATTS, Circuit Judge. The appellee was an employé of the Gal- 
veston Stevedore Company, and, while working as such in the loading 
of the steamship Esperanza, was injured, and, upon trial of a libel 
instituted by him, was awarded damages. Appellee was a "toter," 
in charge of men loading cotton in the hold of the Esperanza, and was, 
from the top of a section of the hatch into which the cotton was being 
lowered, directing the winchman in charge of the winch by which the 
cotton was handled. 

The hatch was in three sections, the accident resulting from the giv- 
ing way of the cover to the middle section. The fore and af t sections 
were uncovered, but the cover to the middle section had not been re- 
moved. The hatch was divided by beams athwartship, and upon 
thèse beams were placed fore and af ts, 5I/2 by 6V2 inches, on which 
the hatch bars were placed. Thèse fore and afts had bearings on the 
athwartship beams of about 2% inches. The évidence is to the efïect 
that ail of the beams and fore and afts in the hatch cover were in 
good condition, and adapted to and adéquate for the service for which 
they were intended. Certain witnesses for the appellee state that the 
fore and afts were worn at the ends, and that after the accident they 
put them back in place in the middle section of the hatch, and that 
they were not long enough to hold. The évidence, however, indicates 
that the hatch cover, including the beams and fore and afts by which 
it is supported, is to be considered as a whole, and that, when the fore 
and afts of the end sections of the hatch are in place, the fore and afts 
of the middle section are snug and secure. The testimony in behalf 
of the appellee is not inconsistent with the proposition that the beams 
athwartship and the fore and aft beams, when used under conditions 
intended, are entirely good and sufficient for the service required of 
them. 

The évidence indicates that the stevedores are expected, in loading 
a ship, to uncover ail the sections of a hatch, and that the use of one 
of the sections, without the bracing support of the others, is dangerous. 
The stevedore companies undertake to compel the men employed by 
them to entirely uncover the hatch in use, and the rules under which 
they work provide for fines for going onto the cover of one of the sec- 
tions when the other sections of the hatch are uncovered. The testi- 
money is without conflict to the efïect that such a use of a portion of 
the hatch cover is dangerous, though it also indicates that the danger 
is one which is frequently assumed by the workmen. Appellee testified 
that it was necessary for him to get on this covered part of the hatch 
in order to direct the winchman, stating that timber on the floor 
prevented him from using the deck, and obstructed the view of himself 
and the winchman. This statement is contrary to the weight of the 
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évidence. While it is perhaps true that the point selected by him on 
the top of the covered part of the hatch was the one most convenient 
to him, it is clearly made to appear that he could hâve found a place 
on the floor of the deck from which his duties could hâve been dis- 
charged. After the accident the entire hatch was uncovered, and the 
loading was finished without removing the timber, and without any 
change in the location of the winchman. 

[1, 2] It is the duty of the employer to furnish a safe place for the 
employé to work; but there is no obligation to furnish an easy and 
convenient place. The stevedore company is at liberty to refuse the 
employment, if the structure of the ship or the placing of part of the 
cargo makes the handling of the balance so inconvénient as to render 
the loading an undesirable undertaking. In this case the timber about 
which complaint is made was placed by the stevedore company. The 
évidence makes it clear that ail of the beams fore and aft, and other 
parts required to cover the hatch, were of the ordinary kind, and were 
properly fitted and in good condition. The vessel was turned over to 
the stevedores for their work with the hatch covered. Any insecurity 
which might thereafter hâve existed with référence to the middle sec- 
tion of the hatch resulted from the action, not of the vessel, but of the 
contracting stevedores. Any cause of action which the appellee might 
bave had was against the stevedore company. 

Fowler & McVitie, as représentatives of the stevedore company, and 
also of the Larrinaga Tine, to which the Esperanza belonged, had, 
prior to the accident, taken out insurance, under the terms of the Tex- 
as Employers' Liability Act (Acts 33d Leg. c. 179 [Vernon's Sayles' 
Ann. Civ. St. 1914, arts. 5246h-5246zzzzl), in the American Indemni- 
ty Company, in their names and that of the stevedore company, for the 
benefît of that company on ail vessels represented by them, the ves- 
sels paying the premiums. When appellee was injured, a report of the 
accident was made, and thereafter McNeel, the appellee, was paid in 
accordance with the terms of the insurance policy, and in accordance 
with the Texas Employers' Liability Act. The Employers' Liability 
Act of Texas is confined by its terms to employers and employés. 
The appellee was not an employé of the steamer Esperanza. He was, 
however, an employé of the Stevedore Company. The conclusion 
reached renders it unnecessary to détermine whether the taking out of 
insurance in behalf of the ship and of the stevedore company, and the 
acceptance by the injured person of the benefits of this insurance, dis- 
charged any cause of action he might hâve had against the ship. 

The judgment is reversed, and the cause remanded to the District 
Court, with directions to dismiss the libel. 



FAlvL V. BENXKTT. 

(Circuit Court of Appeals, Eighth Circuit. January 24, 1918.) 

No. 4912. 

X. Judgment <g=>622(2) — Conclusivenkss — Mattebs Concluded. 

Wliere, after a patient began an action for malpractice in an opération, 
the pliysician in another court sued tlie patient on the iiuantUm meruit on 
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acoount of his services and recovered Jndgment, thc patient defaultlng, 
the default judsuient is not, though rendered prlor to tUe détermination 
of tlie action for malpractiee, a bar against recovery. 
2. Appeal and Eurob <S=>730(i) — Assignment of Ebror — Présentation op 
Gbounds or Kev'iew. 

An assignment of error, complaining of tlie refusai of a request con- 
ceded to be faulty. présents nothing for review, \Vliere there was no as- 
signment of error on the ground that the judge failed to charge correctly 
coneerning the subject-matter of the request refused. 

In Error to the DistriGt Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by Harlan A. Bennett against CHfford P. Fall. There was 
a judgment for plaintiff, and défendant brings error. Affirmed. 

Henry H. Wilson, of Lincoln, Neb. (Sackett & Brewster, of Béa- 
trice, Neb., and Burkett, Wilson & Brown, of Ivincoln, Neb., on the 
brief), for plaintiff in error. 

Benjamin S. Baker, of Omaha, Neb. (Baker & Ready, of Omaha, 
Neb., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON, District Judge. 

AMIDON, District Judge. [1] Bennett sued Fall to recover dam- 
ages for malpractiee in an opération for appendicitis. He recovered a 
verdict, and the défendant below brings error hère. While the action 
was pending in the lower court, Fall sued Bennett, in a county court 
having jurisdiction up to $1,000, on quantum meruit on account of 
his services for performing the opération. Bennett defaulted, and 
judgment was rendered against him for $212.15. Fall set up that 
judgment as a bar to recovery in the présent action. The trial court 
struck out the défense, and that is the principal error relied on. 

The case was ably argued, both orally and in the briefs. The dis- 
cussion, however, is académie, and can be justified only as the last 
resort of a defeated défendant. Counsel for Fall admits that the 
greater number of authorities are against his position, but insists that 
the better reasoning and the New York décisions are with him. In 
this case we are in favor of the greater number of authorities, be- 
cause we think they embody the better reasoning. It may be we are 
led to this view because some of the authorities are décisions of this 
court and of the Suprême Court. Brown v. First National Bank of 
Newton, 132 Fed. 450, 66 C. C. A. 293 ; Watkins v. American Na- 
tional Bank, 134 Fed. 36, 67 C. C. A. 110; Merchants' Heat & Light 
Co. v. James B. Clow & Sons, 204 U. S. 286, 27 Sup. Ct. 285, 51 L. 
Ed. 488; Virginia-Carolina Chemical Co. v. Kirven, 215 U. S. 252, 
30 Sup. Ct. 78, 54 L. Ed. 179. Text-writers point out the conflict 
between the New York décisions and the weight of authority, and 
state the reasons pro and con. Bigelow on Estoppel, p. 215; 2 Black 
on Judgments, § 769. 

[2] It was claimed that Fall's négligence resulted in what is known 
as an operative hernia, and it was set up in the answer that Bennett 
was négligent, in that he did not hâve a surgical opération for the 
correction of the hernia. It was shown that he waited for 18 months 
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before having such an opération, although he knew of the hemia, and 
he sought in his action to recover damages for the loss of employment. 
The défendant, Fall, formulated a request to charge on the subject 
of this défense, which is conceded to be faulty. The only error as- 
signed is for failure to give the request thus presented. There is no 
assignment of error because the judge failed to charge correctly on 
the subject, so there is no merit in this assignment. 
The judgment is affirmed. 



KNISELY V. BURT. 

(Circuit Court of Appeals, Fiftli Circuit. February 14, 1918.) 

No. 2957. 

Courts <®=5405(5) — Circuit Court op Appeals — Jubisdiction. 

Where a deniurrer was sustained to plaintiff s pétition on tlie ground 
that the amoiint in controversy was below the jurisdictional aniount for 
fédéral courts, the Circuit Court of Appeals has no jurisdlction to review 
the question on writ of error. 

In Error to the District Court of the United States for the Eastern 
"District of Louisiana; Rufus E. Foster, Judge. 

Action by Geneviève B. Knisely against Angelo R. Burt. There 
was a judgment for défendant, and plaintifï brings error. Writ dis- 
missed. 

Henry 1,. Lazarus, Eldon S. Lazarus, and David Sessler, ail of New 
Orléans, L,a., for plaintiff in error. 

Henry L,. Sarpy, of New Orléans, La., for défendant in error. 
Before PARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. The court sustained an exception or demurrer to 
the plaintiff 's pétition on the ground that the amount sued for was 
less than is required to give the court jurisdiction of the suit. As the 
jurisdiction of the court was put in issue, and the case was disposed 
of by a décision of that issue in favor of the défendant, the judgment 
is not subject to be reviewed by this court on writ of error. United 
States v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 h. Ed. 87. 

The writ of error is dismissed. 



CORONA CHEMICAL CO. v. LATIMER CHEMICAL CO. 

(Circuit Court of Appeals, Elghth Circuit. February 11, 1918.) 

No. 4881. 

1. Patents ®=>112(3) — Granting of Patents — Pbesumption. 

The granting of a patent créâtes the presumption of patentable In- 
vention. 

2. Patents iS=>313 — Infbinqement — Dismissai. — Validity of Patent. 

A patent for an improved acid arsenate of lead in the form of a fine 
powder cannot, on motion to dismiss a Mil for infrlngement, be declared 
Invalld for want of invention on the ground that the prior art as dls- 
closed by the patent showed nothing new was produced, except a différence 
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In degree of fluenessof the powder, for in so recondlte a science as, cheni- 
istry a différence in degree may produce revolutlôriary results, aiid tieuee 
ttie vaiidity bf the patent sliould be determined by trial on the nierits. 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Bill by the Corona Chemical Company against the Latimer Chemi- 
cal Company. Motion to dismiss the bill was stistained (240 Fed. 
423), and complainant appeals. Reversed,,with directions. 

Russell Wiles, of Chicago, 111. (W. H. Swenarton, of New York 
City, and Dyrenforth, L^e, Chritton & Wiles, of Chicago, 111., on the 
brief), for appellant. 

Walter W. Boughton, of Denver, Colo., for appellee. ' 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. - , • ■ 

AMIDON, District Judge. This is a suit in eqitutyiby the Corona 
Chemical Company, as plaintifï, against the Latimer Chemical Com- 
pany^ as défendant, charging infringenient of Hall patent, No. 1,064,- 
639. The patent is for acid arsenatê of lead in the iorm of fine pow- 
der, whereas the substance in the prior art had been in the form of 
paste. i The patentée claims for bis arsenatê a distinct improvement in 
its adaptation for use as an insecticide. Défendant moved under the 
equity rules to dismiss the bill. The patent was attachqd ^o the bill. 
The court read it and the prior art as therein described, and ruled that 
plaintiff's invention produced nothing but a difïerçnçé in degree : ûf 
fineness of the powder, and dismissed the bill on the grpund that this 
did not involve patentable invention. 

, [1, 2] There is nothing either in the patent or the bill to support 
the broad conclusion atwhich the court arrived. It is true that the 
patent disclosed that the powder of the patentée was finer than prior 
powders of the same substance, and to that extent the powder shows 
a différence in degree; but it Avas an unwarranted inferençe to say that 
the difiference in degree didnot produce a différence in the function 
of the substance when applied as an insecticide in the spraying of. fruit 
trees. That was an inferençe upon which the plaintifï was entitled 
to a trial upon the merits. The granting of a patent créâtes k pre- 
sumption of patentable invention. In so recondite a science as chem- 
istry a différence in degree may produce revolutionary results. Min- 
erai Séparation Co. v. Hyde, 242 U. S. 261, 37 Sup. Ct. 82, 61 L. Ed. 
286. It would be an exceptional case which would justify striking 
down a patent in such a fîeld on demurrer to the bill. We express no 
opinion as to plaintiff's patent, but simply holdthat he iîs entitled to 
à'triàl:''' .'■;..,'.. ■( ^ 

The case is reversed, with directions to the trial court fo'overrule 
the motion to dismiss, and permit the défendant , to answer, apd théh 
proceed with the trial of the case. 
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GLOBE KNITTING WORKS v. SEGAL et al. 

(Circuit Court o£ Appeals, Thlrd Circuit. December 27, 191T.) 

No. 2291. 

1. Patents ©=5328 — Validity and Infringement — Union Suit. 

The Clarke patent, No. 1,035,819, for an Improvement In knit underwear 
of the type known as union suits, whlle not covering a broad invention 
by the use of a new material In a new way, produced new résulta in such 
garments of a useful character, measured by the increased comfort they 
afford the wearer and the popular demand they created, and discloses 
patentable invention ; also held inf ringed. 

2. Patents <®=527(2) — Invention — New Use of Old Device. 

The transfer of elastic features prevlously used in drawers or overalls 
to union suits, when they are subjected to différent strains and do not 
perform precisely the saine functions, and therefore do not produce the 
same resuit, may constitute patentable invention. 

3. Patents <S=536— Evidence of Invention — Popular Récognition. 

Where the question of invention is close, as It usually is when the 
thing donc is simple, the thing aehleved, itâ récognition by the art, and 
the demand for it by those who use it, are matters properly to be put in 
the scale and weigh in favor of invention. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Jiidge. 

Suit in equity by the Globe Knitting Works against Keeva Segal 
and Benjamiri Segal, doing business as the Quaker Manufacturing 
Company. Decree for défendants, and complainant appeals. Re- 
versed. 

For opinion below, see 239 Fed. 322. 

Prichard, Saul, Bayard & Evans, of Philadelphia, Pa., for appel- 
lant. 

E. Hayward Fairbanks, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON. and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The bill charges infringement of Eet- 
ters Patent No. 1,035,819, issued August 13, 1912, to A. E. Clarke, as- 
signor of the plaintiff, for improvements in knit underwear. The de- 
fences are invalidity and non-infringement. The District Court, while 
indicating its opinion that the garment of the patent lacked patentable 
novelty, dismissed the bill on the ground that infringement of the 
claim, if valid, could not be found under the narrow construction 
which it gave it. 239 Fed. 322. The plaintiff took this appeal. 

[ 1 ] The patent is for improvements in underv^rear of the type gen- 
erally known as "union suits," Thèse garments comprise a shirt and 
drawers made in one continuous pièce. When the two elemental 
garments are thus combined in one, the demands of the human body 
upon the unified garment are radically différent in number and char- 
acter from demands made upon its two éléments when worn sepa- 
rately. To meet thèse requirements and to attain their objectives of 
convenience and comfort, the art has produced union suits of many 
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patterns. The fundamental types, as known to tlie trade, are "open 
crotch" and "closed crotch." The manifest discomfort of the former 
has grea'tly iricreased the use of the latter. ,To the latter class, the 
garment of the patent in suit belongs. 

The human body, in différent positions of sitting, stooping, reach- 
ing, subject a garment of one closç-fitting pièce, extending over its 
entire surface from neck to feet, to many strains. Thèse strains begin 
at the shôulders, and extending downwardly, are arrested at the crotch, 
wherei, ifnot reheved by some compensatory means, they produce a 
discomfort that makes the wearing of union suits undesirable or 
wholly impracticable. Hère is a problem. It was first met by the 
open crotch pattern, and in a measure solved. But this solution of the 
problem produced a new discomfort, which caused the trade, in re- 
sponse to popular demand, to confine itself chiefly to the closed crotch 
pattern with its original problem of shoulder strain and crotch binding, 
and to seek its solution. 

Johnson (No. 973,200) conceived that the strain upon the crotch of 
a union suit and its conséquent tightness and discomfort, could be 
relieved by supplying more material at that place. Terwillinger (No. 
992,291) conceived the same idea. Both obtained patents for the 
particular means which they conceived for putting that idea into prac- 
tice. But this solution brought still another discomfort to the wearer 
of union suits. Instead of being of a pattern that would fit the body 
snugly, when in motion or in repose, union suits of thèse patterns were 
made larger from shôulders to crotch, in order to supply a fullness of 
material to take up the strains. The resuit was that the extra strain- 
relieving material, when not performing its function, became an useless 
and baggy excess of material and became also an active and ever 
présent cause of discomfort. 

This was the state of the art when Clarke entered it. Manifestly 
he was not a pioneer. He did not claim to hâve invented a union 
suit. He claimed, simply, to hâve made improvements upon garments 
of that kind. He found in the art union suits with crotches and flaps 
and inserts, and set about to solve a problem admittedly therè. 

The means he conceived îs set forth in the patent in suit and is 
nothing more than a combination of old éléments of an union suit and 
flaps, â.nd "an elastic knit fabric extending well up in front of the 
garment and extending down the leg seams, forming a latéral elastic 
closed crotch that is firmly sewed to the front of the garment and the 
leg seams and to the lovi'er edges of the flaps, substantially ais shown 
and described." The insert or gusset as shown and described is a 
somewhat diamond shaped pièce of fabric, which în practice getà its 
elasticity from the weave of the fabric into rihs or wales, set in the 
garment with the ribs or wales placed transversely, the direction of 
the strains coming from the shôulders and body. Simple as this ar- 
rangenient àppears, it accomplished several things. It did away with 
the baggy fullness of union suits of the prior art and perrnitted the 
makîng of a. garment that confofmed snûgly to the outline of the body. 
Its elasticity àcted as a compensating means for the strains as they 
came from the shôulders and prevented tightness at the crotch in 



GLOBE KNITTING WORKS V. SEGAL 497 

various positions of the body, and relieved the wearer from discom- 
fort. Thèse things it did, as we are informed by the testimony. 

To be sure, the range of invention in a garment of this character 
is obviously not broad, and Clarke's invention is not a great one. Yet, 
if the inserted fabric, eut in a particular shape and possessing a 
particular yielding quality, takes up strains in the garment, and trans- 
forms discomfort into comfort for the one wearing it, and achieves 
this in a manner not before employed, it is not impossible that the 
idea contains patentable novelty — unless something in the prior art, 
or in a kindred art, so closely resembles it as to make the improvement 
a mère improvement rather than an invention. And such the défend- 
ants insist is the claimed invention of the patent. 

[2] There is nothing in the prior art, if restricted to garments of 
the union suit variety, which anticipâtes or othervvise négatives the 
invention of the patent. But in the prior art of draw^ers, overall- 
pants and like nether garments, there are a number of patents con- 
taining elastic crotch pièces or gussets in varied forms and arrange- 
ments, of which Scriven (No. 625,423) for drawers and Stecker (No. 
924,013) for overall-pants may be taken as représentative. At first 
view it vvould seem that it did not require an exercise of the inven- 
tive faculty for Clarke to put Scriven's drawers gusset and Steck- 
er's overall-pants insert, with some variation, into an union suit and 
cause them to do there the same thing and produce the same resuit. 
But the fact is that drawers and overall gussets, when transferred to 
union suits, do not perform precisely the same function and there- 
fore do not produce the same results. Body movement strains upon 
drawers and pants, which cover but half of the body, are entirely dif- 
férent from strains in union suits moving from the whole body. It 
is also a fact that Clarke, whether or not he got his idea from the art 
of drawers making, was the first to apply it to union suits, with a 
resuit that is as surprising as the idea seems simple. The plaintiff 
paid Clarke $50,000 for his invention, $35,000 in cash and $15,000 
in stock of the plaintifï corporation with a market value of par. And 
the plaintifï apparently knew its business, for in tvi'o years after ac- 
quiring the patent, it manufactured between $600,000 and $700,000 
of garments under the patent and received and continues to receive 
royalties from seven corporations manufacturing under licenses.' 

{3] The District Court, in considering without deciding the validity 
of the patent, evidently inclined to the opinion that Clarke's use of 
an elastic knit crotch pièce was little more than a substitution of ma- 
terial, and approached, if it did not fall within, the principle of law 
that the substitution of one material for another, which does not in- 
volve change of method nor develop novelty of use, even though it 
may resuit in a superior article, is not necessarily a patentable inven- 
tion. Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. 20, 34 L. Ed. 
574. True, undergarments of earlier patterns had inserts at the crotch, 
but no union garment, so far as the record shows, had ever been made 
with an elastic insert at the crotch. Therefore, in a sensé, Clarke did 
substitute one material for another, but we think he did something 
more. Frost Co. v. Cohn (C. C.) 112 Fed. 1009. By the substitution, 
248 F.— 32 
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or more properly speaking, by the use of a new material in a new 
way, he produced new results o,f a usefui quality measured by the in- 
creased comfort they afforded and the popular demand they created. 
Simple as it may seem, the elastic knit crotch pièce produced results 
desired by those who wear the garment and the payment o£ large 
tribute by those who manufacture it. When the question of invention 
is close, as it usually is when the thing done is simple, the thing achiev- 
ed, its récognition by the art, aftd the demand for it by those who use 
it, are matters properly to be put in the scale and weigh in favor of 
invention. Neill v. Kinney, 239 Fed. 309-314, 152 C. C. A. 297. We 
find the patent valid. 

Upon the issue of infringement, the District Judge found that the 
défendant did not infringe, unless the claim of the patent be con- 
strued so broadly, that an undergarment made up of any combination 
of éléments into which the idea of a knitted elastic gusset enters as 
an élément, would be an infringment, He declined to construe the 
patent thus broadly. We do not think that, to find infringement, the 
claim mUst be thus broadly construed. Clarke's patent is not for an 
elastic knit gUsset alone. It is for a combination containing such a 
gusset as an élément, and the rule of the patent law, that the omis- 
sion of one élément of a claim for a combination avoids the charge 
of infringenient, applies to this patent as tô any other. The question 
of infringement in this case, theref ore, is not whether the claim of 
the patent may be infringed by the use of an elastic knit gusset in any 
combination of éléments, but whether the défendants infringe by mak- 
ing the garment hère charged as infringing, because it embraces ail 
the éléments of the claim of the patent. They are (1) the body of the 
union suit, (2) the présence, location and adjustment of flaps, and (3) 
the elastic knit gusset. The mère inspection of the two garments dé- 
termines the question of infringement. In looking at them and com- 
paring them in the light of the testimony, we cannot escape the con- 
clusion that the garment of the défendants corresponds precisely in 
éléments and substantially in détail with the claims of the patent. The 
parts are the same, they are in the same positions and relation, are 
intended for the same uses, perform the same functions and operate 
exactly as disclosed by the patent, — with one exception. This is found 
on the under or inside flap of the def endant's garment, which is a con- 
tinuons pièce extending from the under arm seam across to its inner 
edge. In the patent, this flap is described as "stitched to the opposite 
side of the garment and extending under the first named flap." The 
second or inside flap of the patent, in the position disclosed, is the élé- 
ment of the patent, not the mère stitching of the flap. The défend- 
ants' second or inside flap, being in the same place and performing the 
same function, though made in a continuons pièce from the arm seam, 
is a full équivalent of this élément; and the extension of the second 
flap from the; arm seam without stitching does not constitute an omis- 
sion by the défendants of one of the éléments of the patent claim 
whereby they avoid infringement. 

We find that the patent is valid and infringed, and direct that a de- 
cree be entered in accordance with this opinion. 
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HILLS V. HAMILTON WATCH CO. 

(District Court, E. D. Pennsylvania. Januàry 9, 1918.) 

No. 1471. 

1. Patents <S=>32S — Validity and Infringement— Watch Barrel. 

The Thalhofer patent, No. C72,6.o5, for an iinproved watch barrel, dé- 
signée!, as stated by the patentée, to Improve the mechanlsm In slmpllcity 
of construction and the faclUty with wMch the parts may be dlsassembled, 
In such respects discloses utllity and Invention, but Is llmited to the 
spécifie structure sliown, and, as so limited, held not infrlnged. 

2. Patents <S:=>312(3) — Infringement — Evidence. 

When the question of infringement is in doubt, the fact that the patent 
is a mère paper patent may turn the scale agalnst infringement. 

H. Patents ®=3312(.3) — Suit for Infringement — Eight to Relief in Eqxjity. 
The facts that complainant in an infringement siilt bought the patent 
as a part of the assets of an insolvent corporation, that it was never 
made use of, that défendant had been maklng the alleged infrlnglng devlce 
for seven or eight years, and had bullt up a valuable trade thereln before 
complainant brought suit, and that he did not bring it to a hearing until 
the end of the patent term, are suffieient grounds for denying him relief in 
equity, by injunction and accounting. 

In Equity. Suit by Edward R. Hills : against the Hamilton Watch 
Company. On final hearing. Decree dismissing bill. 

S. W. David and Max W. Zabel, both of Chicago, 111., and Cyrus 
N. Anderson, of Philadelphia, Pa., for plaintiflf. 

Wm. Steell Jackson, of Philadelphia, Pa., and Charles J. WilHamson, 
of Washington, D. C, for défendant. 

DICKINSON, District Judge. The conclusions reached in this case 
are : 

1. The patent of the plaintiflf is vaUd (thus including a finding of 
utility), but the claims, in view of the prior art, are to be so read as to 
restrict ail proprietary rights to the spécifie structure described. 

2. The structural diflferences between the defendant's device and 
that described in plaintiff's patent are so real, or at least the doubt of 
their being merely foi-mal and the différences being only in the use 
of mechanical équivalents, is so great, as, in view of the patent of the 
plaintiff being a mère paper patent, to justify a finding of no infringe- 
ment. 

3. In any event, iiî view of ail the équitable considérations involved, 
the interférence of a chancellor is not justified. 

Thèse are relatively short texts for a very long sermon. It would 
facilitate the trial and final disposition of cases in patent litigatiop if 
counsel were more fully in accord vsrith the spirit of the new eqùity 
rules, requiring trials to be had as at law, by doing, as trial lawyers 
hâve found it well to do, avoid contesting every possible controyerti- 
ble point, and sélect what they believe to be the turning point of the 
case. Litigants and their counsel, however, who in good. f aith and with 
earnestness présent for discussion features of the case which they 

<g=sFor other cases see same topic & KBY-NUMBER In ail Key-NOmbered Dlgests & Indexes 
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deem of importance, hâve a right to évidence that thèse features hâve 
ail received considération, even at the expense of what would otherwise 
give undue volume to the record. Thèse comments are called f orth by 
the fact that every possible point, even the question of title to the 
patent, was hère in controversy at some time or other. This was 
doubtless due to the attitude of the parties toward each other, and was 
unavoidàble. 

[1] The controversy, as presented by the plaihtifif, is over the in- 
fringement of letters patent No. 672,655, issued April 23, 1901, to 
Joseph Thalhofer, for an improved watch barrel, the title to which has 
passed to the plaintifï by assignment. The answer présents issues 
which raise the question of validity, as well as inf ringement, and also 
the right of the plaintiflf to the équitable remédies asked to be allowed. 
The rights granted patentée were never asserted through the manu- 
facture or the making of any commercial use of the patented device or 
mechanism. The patent, viewed in the light of this fact alone, may be 
characterized as a paper patent. The significance of the fact of 
nonuse is sought to be explained away, and the justness of the char- 
acterization of plaintiff's patent as a. mère paper patent to be denied by 
the plaintiff, by a statement of the excusing facts that the patentée died 
shortly after the grant of the patent, leaving no estate to supply the ad- 
ministrator with f unds to push the patent, and he was in conséquence 
obliged to dispose of it, and that the purchasing company, iy reason 
of financiâl and other business difficulties, had not been able to either 
manufacture watches embodying this invention or to make any com- 
mercial use of it as a mechanism, and that the plaintiff had succeéded 
to the title to the patent through a purchase of other assets of the 
Company. 

The défendant, on the other hand, draws from the fact of this non- 
use, and other features which enter into the présent controversy, the 
inference that the nonuse was due to the worthlessness of the patent, 
because of its recognized invalidity by reason (among others) of the 
inutihty of the device as described in the application and claims. The 
scope of the rights of the plaintiff, with which we would be impressed 
as prima facie springing from the grant of letters, is restricted by a 
gênerai understanding of the state of the prior art and of the expéri- 
ences of the application in the Patent Office as disclosed by the file 
wrapper. 

The patented device, although constituting an important part of the 
Works of a watch, relates to one part only of the works, being that 
part which is directly associated with and under control of the main- 
spring. The part of the works of a watch which incloses or within 
which the mainspririg is confined is called the "barrel." The motive 
force which drives the machinery ôf the watch isi the tniwinding of 
the mainspring, and this barrel rotates^ as the spring unwinds. To 
enable the mainspring to sUpply this power, it must be wound up, 
and this is accomplished by the inside end of the métal ribbon, which 
cortstitutes the mainspring, being connected with a mechanism which 
is acïuated by thë stem winder. By the means indicated the main- 
spring is wound up and the end of it held to its position, with the re- 
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suit that the mainspring in its unwinding rotâtes the barrel and what 
bas in this record been called the intégral main wheel. 

The expérience of every one who carries a watch has brought home 
to him knowledge of the fact that the parts of the watch mechanism 
ref erred to require fréquent attention, and prépares him to give ready 
belief to the necessity of having them so made as that the parts may be 
readily disassembled and reassembled to facilitate the cleaning of the 
watch and its repair, because of a broken mainspring or otherwise. 
This thought has an important bearing upon the common sensé of the 
daim to inventive merit which is put forth on behalf of the plaintiff, 
and invites our attention to what advance the inventer himself thought 
he had made over the prior art, and to what limits, if any, he had set 
to bis claim. The application very clearly discloses this. He makes no 
claim to novelty, and none to an increase in the efficiency of bis de- 
vice over others known to the art, beyond what was involved in the 
gain in simplicity of construction and in the facility with which the 
parts of the watch, as he would bave it constructed, were disassembled. 
He frankly acknowledges the similarity of his construction with the 
constructions already in use, and asserts no différence in results beyond 
a différence in degree in operative efficiency. There is an admission of 
simplicity of construction and facility in the taking apart and putting 
together of the mechanism in the then known constructions; but the 
inventer ciaims for his own a greater simplicity and a greater facility, 
and that only. In order to accomplish this relative value in results, lie 
describes what he ciaims to be a somewhat différent, and to this extent 
novel, construction of spécial parts of the watch, and a somewhat dif- 
férent, and to this extent new, arrangement of parts, or, to quote his 
own language: 

"To this end [i. e., In order to get greater simplicity and increased facility] 
my invention consists in the novel construction, arrangement, and combina- 
tion of the parts" shown and descrlbed in the application. 

The impression is thus made, which the very able and forcible ar- 
gument addressed to us by counsel for the plaintiff has not removed, 
that the language of the ciaims must be read with the gênerai thought 
above outlined in mind, and that this results in narrowing the ciaims to 
a spécial form of mechanism meaning or a spécial combination of 
mechanisms. This truth should not blind us, however, to the other 
truth, an analogue for which we may borrow from the military art. 
When the fighting is in the open and over a wide terrain, a gain of 
miles may be of no real value, while the gain of a few yards in trench 
fighting may be of the utmost, and indeed of vital, importance. So in 
every highly developed art, any advance, even if it be one merely in 
simplicity or cost of construction, as it becomes increasingly difhcult, 
takes on an increasing value. 

The impression thus made by reading the application is deepened by 
a perusal of the file wrapper. Some only of the prior art devices were 
cited for référence in the Patent Office. None of thèse were found to 
deny the right of the applicant to his patent, when his ciaims had been 
brought within the limits to which he was confined. The line of 
.thought which led to this conclusion can easily be foUowed. When it 
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was pointed out that Hunter or Potter had à construction which was 
like that of the applicant functionally, and in the respect that the re- 
sults diiïered only in degree, and that in this respect the parts of the 
respective constructions, which were 'différent, were nevertheless- 
équivalent, the obvious answer was that the construction, so far as it 
was useful and novel, or the arrangement or combination, so far as 
it was new and yielded a new resuit, constituted patentable invention. 
The proposition that such a device is patentable is aecompanied, how- 
ever, with the corollary proposition that the claim is limited to that 
device, and does not cover another, and that another device, involv- 
ing other construction of parts and another arrangement or combina- 
tion, is also patentable, although the two are functionally équivalents. 

Thèse propositions would direct our minds to the defendant's con- 
struction in our search for the proper ruling in this case, or, in other 
words, to the question of infringement. The défendant, however, bas 
introduced two other défenses, which may first be stated. One is in 
efïect that, whatever may be the légal rights of the plaintiff, the condi- 
tions of the présent case as presented demand that the plaintiff be left 
to the assertion of his légal rights and of their enforcement through 
and by his légal remédies, without recourse to équitable remédies or the 
aid which a chancelier might otherwise accord him. 

One basis for this branch of the défense is the averred lâches of the 
plaintiff, both in the bringing of his action and his conduct of the pro- 
ceeding since the action was brought, particularly in view of the cir- 
cumstances under which he acquired title to the patent. In the first 
place, the patent bas been a dead letter from the date of its issue ; 
no attempt having been made to manufacture under it. The patent had 
nearly reached the fifteenth year of its âge before any rights under it 
were asserted. This proceeding, after having been brought, was 
permitted to drag itself out to such length as that .the patent will hâve 
expired in ail probability before the final ruling in the case is had, if 
either party resorts tohis appellate rights. Moreover, the défendant, 
although a well-known watchmaker and extensively engaged in the 
manufacture of watches and putting out well-known and widely dis- 
tributed makes of watches, made and put out the watch now averred 
to be an infringement of the plaintiff's patent for more than a third of 
a score of years before complaint was made by the plaintiff. 

Another feature of the défense is that there can in no event be any 
successful charge of infringement, unless the claims are given a suffi- 
ciently wide scope to include the barrel mechanism of the défendant, 
and that, if the claims are given as broad a meaning as this, the claims 
are invalid, because the mechanisms embraced therein would them- 
selves be an infringement upon the claims of the prior art. The posi- 
tion of the défendant nearly, if not quite, is that, if the meaning of the 
claims is such as that the defendant's structure could be found to be 
an infringement, the claims are invalid, and that if a meaning is given 
to the claims so as to embrace only spécial construction of parts and 
spécial' arrangement or combination of the parts, in order to take 
away their conflict with the prior art, then the défendant has not 
trespassed upon the rights of the plaintiff', and, in any event, if the 



HILLS V. HAMILTON WATCH CO. 503 

plaintiff is found to hâve a légal right upon which the défendant lias 
trespassed, the conduct of the plaintiff has been such that he should be 
left to the assertion of his légal rights through and by his légal remé- 
dies, and should not be accorded the extralegal and extraordinary rem- 
édies which a court of equity may in proper cases either give or with- 
hold. The bottom basis for this latter position is the broad fact that 
the présent plaintiff bought this patent along with the flotsam and 
jetsam of a defunct corporation. By so doing, he bought a lawsuit, 
and, although it be conceded that he thus succeeded to the légal rights 
of the patentée and ail légal remédies for their enforcement, this only 
means his right to bring an action at law, and by no means carries with 
it a claim to the aid of a chancellor. 

The prima facie validity of a patent of this gênerai character is 
strengthened by the fact that the right to a patent was challenged and 
allowed by the Patent Office on the strength of what may, in the ab- 
sence of a better term, be called the mechanical merits of plaintiff's 
construction. The claim of the patentée to inventive merit may there- 
fore be well said to hâve passed the ordeal of the test of inspection by 
experts. With this finding we do not disagree, and except in a clear 
case would yield to the weight of such expert opinion the déférence 
which it commands. In accordance with this attitude, ail that remains 
for considération is that part of the prior art which was not before 
the Patent Office examiners. This is reduced substantially to the Pot- 
ter watch. The Patent Office had before it the Potter patent, but not 
the f orm of watch mechanism which some makes of the watch disclose. 
This latter is said to be an anticipation of the plaintiff's invention. 
One part of the proofs of such a mechanism being in existence was 
what is known to this record as the Peaseley watch. This fact and the 
the date of its existence was proven by the déposition of Peaseley. 
This went into the record by stipulation. Really ail he knew and ail 
he would be expected to know was that he had the watch. He did 
not know the mechanical détails of its construction. Plaintiff, after 
the time limit of his rebuttal proofs had closed, took the déposition of 
Peaseley (as under cross-examination) to elicit the fact that he did not 
know the construction of the works of his watch and that it had been 
repaired. 

Défendant refused to re-examine the witness, on the ground that 
this as rebuttal proof was * j late. The admission or rejection of 
this supplemental déposition was withheld, to be disposed of as a 
trial question. This was because the court was impressed with the 
thought that the supplément to the stipulated Peaseley déposition was 
of no evidentiary value. We find the fact of the prior existence of 
Potter watches, embodying works construction as shown, with or with- 
out this additional évidence. To formally dispose of the point we 
might reject the Peaseley déposition offered by the plaintiff as too 
late in time, and as conflicting with the stipulation of what the testi- 
mony of this witness was agreed to be ; but we admit it in order that 
the plaintiff may hâve the benefit of this testimony, but find the fact 
to be that the watch antedates the invention of the patentée and that 
it originally was as it now is. The différences between the Potter 
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exhibit construction and the Potter patented watch are not sufficiently 
clear, however, to warrant a finding that the former is an anticipation 
in the face of the Patent Office finding that the latter is not. More- 
over, the plaintiiï's patent has relation to f actory-made watches ; the 
Potter exhibit is a hand-made watch. The plaintiff's patent further 
relates to watches which may be constructed of the type of thin watch- 
es which are now the vogue, while the Potter exhibit is of the çlock 
or chronometer type. 

This différence may found a claim to invention. Globe Knit- 

ing Works v. Segal, 248 Fed. 495, C. C. A. (Court of Ap- 

peals, Third Circuit). There invention was found in a combination, 
including an elastic insert in a part of a union garment, as contrasted 
with one found in a garment not of tiie union type. By the same 
token there may be invention in a combination of parts by which a 
thin or other style of watch, for which a commercial demand exists, 
is produced, which would not be negatived by an essential élément 
being found in another combination which produced a clock, but 
lacked those éléments in the combination which would produce a thin 
watch. 

There was, it is true, in the cited case a feature, hereinafter refer- 
red to as having a bearing upon the question of infringement, which 
probably was controlling there, which is wholly absent from the in- 
stant case. There the assertion was made that the patent rights had 
been sold for a sum which, in view of the character of the invention, 
was impressively large. This was followed with évidence of large 
sales, indicating an appréciative réception of the invention by users. 
If the sale was credited as a real sale at its face value figure, and was 
not merely a sale by the patentée to himself in the guise of a corporat- 
tion in which he was largely interested, and if the sales were due to 
the invention, and were larger in volume than they would bave been, 
had another make of garment been pushed by the same commercial 
methods, this récognition of the value of the invention and of the 
merits of the thing invented would turn the scale, if in doubtful bal- 
ance, in favor of the inventer, and it was in the cited case so held. 

Notwithstanding the absence of this feature hère, we think the 
prima facie right accorded by the grant of letters patent is not over- 
come by the évidence of anticipation or by the attack upon the utility 
of the patented device. This, so far as concerns this court, disposes 
of this branch of the défense. 

[2] The next feature of the défense is the déniai of infringement. 
The mind untrained to the ready réception of purely mechanical ideas 
has difficulty in distinguishing between différences in constructions 
which involve only a choice of équivalent mechanical expédients and 
real différences in construction. As already indicated, the claims of 
this patent must be read as combination claims, limited to the con- 
struction described, made up of the éléments which are enumerated as 
entering into the combination, and as including in addition only the 
same éléments under the disguise of a différent form or where the 
éléments are mechanical équivalents. The mind may hesitate over the 
détermination of the question. When such doubt is présent, the fact 
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that the patent is a mère paper patent may turn the scale against in- 
f ringement, as it may résolve a Hke doubt of validity. Viewed each as 
a spécifie construction, there would seem to be as strong a likeness 
between the embodied device of the plaintiff and the Potter watch as 
there is between the defendant's device and that of the plaintiff. If 
the éléments entering into the construction of the latter, respectively, 
are mechanical équivalents, the like judgment is suggested by the con- 
trast of the former, and the converse is just as true, that if a diflfer- 
entiation can be made between the former it likewise exists between 
the latter. 

The fact that the défendant was permitted for so long to make 
use of its device, and that the plaintiff made no use of his own is 
évidence to found the finding that it was recognized by the plaintiff 
himself that he had a property right only in his spécial construc- 
tion with which the device of the défendant did not conflict, and that 
the need for his spécial construction was so slight as to give it no 
commercial value. 

We therefore read the claims of this patent in the light of the prier 
art and of its expériences in the Patent Office as limited in their scope 
to a claim to a spécifie construction which is not infringed by the de- 
fendant's barrel. Whatever room there may be for a différence of 
-opinion in respect to the latter finding we think is closed to the plain- 
tiff by the characterization of his right as one not to a patented thing 
but to a lawsuit. This finding and that which follows has supporting 
authority in many adjudged cases, to which General Electric v. Yost 
(D. C.) 208 Fed. 719, is a sufficient référence. 

[3] We are further of opinion, and make the finding, that even if 
the claims be so read as that inf ringement should be found, the extraor- 
dinary remédies of injunction and a decree for an accounting should 
be denied the plaintiff, with leave to bring his action at law. The 
right of a patentée ordinarily to the équitable remedy of injunction 
gives nominal chancery jurisdiction in patent cases, and the conven- 
ience of the parties and the practical trial advantages afforded hâve 
made a resort to equity the almost universal practice. Nevertheless, 
we should keep in mind that neither in the view of légal nor of éq- 
uitable principles is any change worked by the mère subject-matter 
of the litigation. Equitable remédies in patent cases, as in ail others, 
flow from the grâce of the chancellor, and are never of right, and 
thèse remédies may be denied in proper cases, although the plaintiff 
has the légal right to that which he claims, including the right to his 
légal remédies. The refusai of a chancellor to interfère involves no 
déniai of a right. The dismissal is of the bill, and involves neither a 
décision upon the légal right nor a déniai of any légal remedy. 

The actions of neither of thèse parties hâve been such as to make 
this phase of the case as clear as it might be. There is proof of the 
writing and mailing of letters (which is évidence of their receipt) of- 
fering this patent for sale, and some évidence that such a letter was 
sent to the défendant, and also of a reply requesting a model. This 
was in January or February, 1906. In 1916 the manager of the de- 
fendant company testified (among other things) to his opinion that 
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the plaintiff's barrel was not a practical device. He based this upon 
actual tests, which he testified he had made of "similar" barrels. 
Thèse tests were made about eight yeafs before. There is a sus- 
picious significance in thèse dates. Again, the défendant, in showing 
how long it had been putting out its make of barrels, fixes a date as 
early as 1907. Making due allowance for the time required to design 
and make the necessary tools and other préparations for a commer- 
cial output, thèse dates take on an added significance. Again, there 
is testimony of the same witness to the care taken to inform himself 
of the issue of ail patents, and to keep in touch with ail , devices relat- 
ing to the manufacture of watches. This was to show his familiarity 
with the art; but, when he came to testify in déniai of the charge 
of having pirated the ideas of the patentée, he was positive he had 
never seen or heard of the patent until 1914, when formai warning 
against infringement was served upon the défendant. This, in con- 
nection with the features of similarity between the barrel of plain- 
tiff and that of the défendant, also has a significance. The explana- 
tion doubtless is that when designing the defendant's barrel, or when 
considering the purçhase of the plaintiff's patent, he did know of the 
latter, as he had in mind the Hunter, Potter, and other barrels, and 
that he determined to reject the Thalhofer design as an untried, and, 
to his mind, an impracticable, construction, and designed and put out 
his own make of barrel, having, as it does and as it was natural it 
would hâve, at least a gênerai resemblance to the barrels of which he 
knew. Having rejected the Thalhofer device, the fact that he had 
known of it was not in his mind when testifying. 

Notwithstanding this, the plaintiff dbes not invite criticism for 
putting his o\vn interprétation upon the facts above stated, even if we 
do not share his suspicions. When we turn to the acts of the plaintifï, 
we find things done which may also hâve significance. Another 
patentée, who had with the plaintiff an interest in the Mcintyre Com- 
pany, wrote him a highly suggestive letter, mentioning the Thalhofer 
patent and that the défendant might be found to hâve infringed it. 
The défendant answered that he had known for "some time" of the 
infringement. This correspondence was in 1913. The plaintiff in 
his testimony gives the "some time" the date of 1912, when he was 
considering the purçhase of the assets of the Mcintyre Company, 
among which was this patent. Late in 1914 a letter was received by 
the plaintiff from a watchmaker, in which the writer posed as a would- 
be purchaser of the patent, and mentioned as one of its éléments of 
\»alue that it was being infringed by the défendant, a rival watchmaker. 
To this the plaintiff replied, thanking the writer for calling plaintiff's. 
"attention" to the infringement, and further stating that he "had in- 
vestigated" the charge and found it to be well founded. This meant,. 
if it meant anything, that he had not before known of it. This was 
followed by a formai warning to the défendant to desist. Hère 
again the explanation doubtless is that the thoughts of the plaintiff 
were on some way of saving something out of his investment in the 
Mcintyre Company, and that his memory was not strongly impressed 
with anything relating to this patent which was only one among the 
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assets of the company. Certainly he did not hâve in mind în 1914, 
when he wrote the letter, what he testified he had learned in 1912. 
There is no proof which we hâve been able to find of the considéra- 
tion given for the sale of the patent to the Mcintyre Company. It 
was appraised to be of no value as part of the estate of the patentée. 
This fact was put in évidence by the plaintifï, who f urther declined to 
State what he had given for it. 

There is, therefore, an absence in this case of the élément of sale 
value which was présent in the Globe Knitting Company Case. It is 
not sUrprising to find the défendant drawing the inference from thèse 
facts that the plaintifï had fished this patent from a rubbish heap, 
which had corne to him along with the real assets of the Mcintyre 
Company, and to view his warning against infringement as purely in 
terrorem, in the hope of inducing the settlement of a prospective law- 
suit. Indeed, this purpose is almost, if not fully, avowed by plaintiflf 
in the paper book submitted. Hère, again, the real situation doubtless 
is that the plaintifï, being properly desirous of reducing the loss from 
his investment in the Mcintyre Company, is seeking to test ont, as 
he has the right to do, the value of this patent. The question before 
us is whether he can claim the aid of a chancellor. We hâve room for 
no more than a statement of our conclusion that his appeal should 
not be regarded, and of one considération on which this conclusion 
may be based. The plaintifï made no use of his patented device, The 
défendant has most industriously promoted the sale of the alleged in- 
fringement device by advertising and otherwise, so as to build up a 
large and valuable trade. To enjpin the défendant (if there was time 
for an injunction to operate) from an enjoyment of this trade is to 
turn it over to the plaintifï. He would thus get, along with the pro- 
priétary right which belôngs to him, a valuable trade which does not. 
If he had moved promptly to assert his rights, the persistence of de- 
fendant in the infringement would most surely not deprive the plain- 
tifï of anything; but no patentée can be permitted, much less en- 
couraged, to lie in ambush, with undisclosed rights, until a valuable 
trade has been built up in his patented device, and then appropriate 
the trade. 

As has before been observed, there are other éléments besides the 
merit of an invention which give value to a patented device. The 
owner of one which is untried, and whose practical working and com- 
mercial value is unknown and more or less doubtful, cannot wait un- 
til a market has been created for it before he moves to protect his 
patent. Ignorance of the infringement would exculpate him from 
the charge of lâches; but it is to be supposed that a make of watch 
which had been on the market for years, and which had been put 
eut by a well-known watchmaker, would be known to his competitors. 
Full credence is given to the statement of the plaintifï that he person- 
ally did not know of the infringement until 1912, because he is a 
lawyer and not a watchmaker; but this by no means proves that his 
predecessor in title, who was a watchmaker, did not know of it, and 
he bought only such rights as this predecessor had. The fact that the 
patent had been offered this défendant adds to the strength of the 
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expectation that the owner would be on the lookout for any înfringe- 
ment by those to whom the patent was offered. There is that justi- 
fication for the suspicion entertained by the plaintiflf that some use 
was made by the défendant of the ideas of the patentée as that neither 
party should recover costs against the other. 
The bill is dismissed, without costs. 



WESTINGHOUSB ELECTRIC & MFG. CO. y. WAGNER ELECTRIC 

MFG. CO. 

(District Court, B. D. Missouri. January 21, 1918.) 

No. 4457. 

1. Patents ®=324(5) — Accounting fob Peofits of Infeingement. 

TUe District Court, on exceptions to tlie report of a master flndlng tlie 
profits made by an infringer, is not bound by the rule that such flndlug's 
hâve the welght of the spécial verdict of a Jury, regardless of the sub- 
stantial equities of the case. 

2. Patents ©=»322 — Infkingement — Accounting fob Profits. 

The flndlngs of a master as to the profits made by a défendant from 
infringeuient dlsapproved and' the amount substantlally reduced. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Wagner Electric Manufacturing Company. On 
defendant's exceptions to report of master on accounting. Sustained 
in part. 

Paul Bakewell, of St. Louis, Mo., and Thos. B. Kerr, of New York 
City, for complainant. 

Melville Church, of Washington, D. C, and Edwin E. Huffman, of 
St. Louis, Mo., for défendant. 

DYER, District Judge. The litigation in this case has extended 
over a period of more than 15 years, and has been before this court 
and the appellate courts several times. The original suit brought by 
the complainant against the défendant was a bill in equity alleging 
infringement of United States patent No. 366,362, granted to Westing- 
house. The particular claim of the patent alleged to hâve been in- 
f ringed was claim 4. That claim is as f ollows : 

"4. ïhe coniMnatlon, substantlally as described, of an electric converter 
constructed with open spaces in its core, an enclosing case, and a noneonduct- 
ing fluid or gas in sald case adapted to circulate through said spaces and 
about the converter." 

The claim having been therefore adjudicated in the Second circuit 
([C. C] 112 Fed. 417, and 117 Fed. 495, 55 C. C. A. 230), a prelimi- 
nary injunction was consented to by défendant hère ([C. C.] 129 Fed. 
loc. cit. 609). The issue of infringement as to spécial types of con- 
struction, notably the Type M transformer, was vigorously contested 
upon a contempt proceeding (unreported opinion by Judge Amidon), 
and upon final hearing in the Circuit Court (129 Fed. 604), and upon 

<g=»For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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appeal from accounting decree (173 Fed. 361, 97 C. C. A. 621). The 
case proceeded to an accounting in the Circuit Court, and the com- 
plainant electing to take profits in lieu of damages, the master, H. H. 
Denison, Esq., returned an award of $132,433.35. That report was 
disapproved by the court, and a decree for nominal damages and 
costs entered. That decree was affirmed by the Circuit Court of Ap- 
peals. 173 Fed. 361, 97 C. C. A. 621. Upon certiorari the Suprême 
Court (225 U. S. 604, 32 Sup. Ct. 391, 56 L. Ed. 1222) reversed and 
remanded the case for a hearing de novo upon accounting, The mat- 
ter went again to the same master (Denison) who again found the 
profits to be $132,433.35. This court reduced the award to $10,000 
(218 Fed. 646), and entered a decree for that amount. This decree 
was reversed by the Circuit Court of Appeals, as I understand it, for 
failure of the master to give due weight to the additional évidence of- 
fered by the défendant on that (second) accounting, and the case was 
again remanded for an additional report "showing the basis and con- 
stituents of the award which is recommended." This court then ap- 
pointed James L. Hopkins, Esq., master, who has returned an award 
of $182,394.59. 

[ 1 ] To hold and sustain this report the complainant urges upon the 
court considération of the rule that accords to the findings of a master 
the degree of weight and of conclusiveness which is carried by the 
spécial verdict of a jury. The attitude of the complainant in this par- 
ticular must be somewhat embarrassing to it, in view of the daim 
made by it on the first accounting. Considering the prior course of 
this litigation, and the large monetary interests involved, the court 
will not permit its own judgment to be defeated by blindly adhering 
to the rule now so strenuously invoked by complainant. If such con- 
tention be allowed, it would amount to a positive mandate to judgment, 
regardless of the substantial equities of the cause. This court is not 
to be more irrevocably bound by the rule invoked than the appellate 
tribunals which hâve heard the same matters, particularly in view 
of the fact that the présent master considered only the printed record, 
and none of the witnesses testified before him orally. 

Finally, and somewhat by way of reductio ad absurdum, this court 
has had presented to it in the course of this very accounting three sep- 
arate reports of profits. Thèse reports emanate from two différent 
masters; the first two by Mr. Denison, and the last one (now being 
considered) by Mr. Hopkins. In stating the amount of profits, there 
is a différence of $50,0C)0. Such a différence is confusing, when the 
two results are ascertained from one and the same record. 

It may be suggested that the master making the second report 
avowedly took no real cognizance of the new évidence ofïered at the 
time of the second hearing, but that the master (Denison) considered 
only the proofs of the first référence, and therefore naturally follow- 
ed his findings made upon the first référence; Assuming this to be 
true, we are then confronted with a further marvel, namely, that the 
défendant, being the only party to introduce proofs on the second réf- 
érence, has, as the fruits of such évidence, plunged itself from; an 
award of $132,433.35 to an award of $182,394.59. It therefore de- 
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volves upon this court to carefully consider the entire record bef ore 
entering a judgment. 

It may be stated that the décisions above referred to conclusively 
adjudicate the vaHdity of daim 4, and détermine the fact of its in- 
fringement by oil'-filled transformers having core spaces. Obviously, 
such validity carried with it a détermination that the device possesses 
patentable utility. But the latter phrase may only be taken to imply 
that the device will functionor operate, and is to be distinguished from 
commercial value; for it. will be readily seen that the fact ofthe de- 
vice being opérable will not necessarily lend its practical commercial 
value in possible compétition with noninfringing, but economically 
superior, constructions. Nor, upon the finding that the device does 
possibly possess some commercial value, does it follow that the en- 
tire value, and theref ore the entire profits, are derived from and to 
be attributed to the infringement. The Circuit Court of Appeals has 
determined the scope of the invention to be that of "a limited, detailed 
claim"; and the Opinion of the Suprême Court seems to recognize 
the probability that thé great mechanical desideratum' is keeping the 
coils, not the core, from overheating, and that possibly the commer- 
cial value of so narrow a claim as this one has been determined to be 
is theref ore slight. 

[2] The issues raised upon the présent accounting naturally ré- 
solve themselves into three inquiries, viz. : (1) What infringing trans- 
formers were sold by the défendant during the accounting period, and 
their value? (2) What profits were reahzed by défendant ;from such 
sales? (3) What portion of such profits were âttributable to the in- 
fringement? Thèse inquiries will be briefly considered in the order 
just stated. . ' 

I. It will be remembered that upon the first accounting there was 
offered in évidence a tabulation of defendant's transformer sales, 
thereafter known as the "Layman Schedule," and which was pre- 
pared by a représentative of the master working with one of the 
clerks of the défendant; Mr. Layman testified that, while he had not 
donc the work himself, he believed it to be correct as a statement, by 
items, of the infringing transformers sold by the défendant. Subse- 
quently it was discovered that, instead of being a list only of in- 
fringing transformers, it was one that included practically ail trans- 
formers, and embraced many that by reason of their being dry (not 
oil-filled) or of their having no spacing wedges in the core (no core 
spaces)- were plainly noninfringing within the scope of the claim as 
construed by the above-mentioned adjudications. The master upon 
that accounting, and upon the second accounting, held that the défend- 
ant was conclusively bound by the "Layman Schedule" as an admis- 
sion. This view has been disapproved by this court, and, it seems to 
me, by the reviewing tribunal. 

Upon thç second accounting the défendant employed a certified 
public accountant to. compile from its books a new schedule, designed 
purposely to embrace ail transformers, so that sélection might intelli- 
gently be made therefrom of those that were of the infringing con- 
struction. This list is known in the record as the "Williams Schedule," 



WESTINGHOUSE ELECTRIC & MFG. CO. V. WAGNEK B. MFG. CO. 511 

and it appears from an examination thereof that the défendant was at 
ail times correct in its contention that the "Layman Schedule," while 
purporting to contain only the offending devices did in fact substan- 
tially embrace ail. The complainant objected to the "Williams Sched- 
ule" as incompétent at the time of its introduction, and now continues 
to press the point, although seeking to hâve sustained the report of the 
présent master, who adopts it as a basis for his findings. In the view 
taken by the court the two schedules seem to verify each other, con- 
sidering the aims with which and the circumstances under which they 
were prepared. Since the "Williams Schedule" is somewhat the 
more comprehensive of the two, and since the finding most favorable 
to complainant has been drawn therefrom, it would not seem to lie in 
the mouth of the complainant to protest against its adoption as the 
basis of the inquiry, especially since complainant's contention that the 
"Layman Schedule" is infallible and unimpeachable on grounds of 
estoppel has been dissipated by the opinion of the Circuit Court of 
Appeals on the second appeal. From the "Williams Schedule" the 
présent master has drawn a statement by machine types of those ma- 
chines that infringed and those that did not. A discussion of his find- 
ings and of the évidence as to the varions types would prolong this 
opinion to many times the length necessary. Suffice it to say that his 
exclusion of types SG, SH, and SK, for transformers above 15 K. W. 
capacity is evidently erroneous, and that no satisf actory reason appears 
for his inclusion as infringers of types M Arc and others ranging be- 
low 15 K. W. The same subject was considered by the court upon the 
same record at the last accounting, and upon re-presentation of the 
case the court sees no reason to change, but is rather confirmed in the 
finding then made, to the effect that the net amount received from the 
sale of infringing transformers did not exceed $308,128.77. 

Since the complainant urges that solemn weight artd import be giv- 
en to the findings of a master, it may not be inappropriate to accord 
some respect to the findings of the court upon the same record. Thèse 
matters of inclusion or exclusion of machine types from the category 
of infringers hâve necessarily had to be determined from the testi- 
mony of witnesses employed at one time or other by défendant, since 
they alone knew the détails of type construction at remote periods, and 
it is particularly difficult to follow the course of the présent master's 
reasoning when he apparently follows and accepts their testimony 
for the rejection of certain types, but rejects and discrédits like testi- 
mony regarding others. The court sees no valid justification for the 
reflections cast by the master's report upon credibihty of Messrs. 
Layman, Schwedtmann, Selling, and others, called as witnesses for 
défendant. 

IL The question of the method of Computing profits, çven when the 
number and selling price of infringing machines had been fixed, has 
proven the most troublesome and difficult matter in the entire inquiry. 

The first master exhaustively analyzed figures bearing on cost of 
labor, material, and overhead f actory expense ; but the Suprême Court 
found the record not in condition for the entry of a decree. The prés- 
ent master has attempted to eut the knot by simply adopting the per- 
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centage of desired profits, namely, 25 per cent, on factory cost, or its 
équivalent, 20 pier cent, on selling priée. It is not clear to the court 
from the testimonyi of witness Poster that he was acquainted with the 
percentage of normal or desired profit throughout the accounting peri- 
od, nor that the said percentage of "heahhy" profit recognized by Mr. 
Layman as désirable was in fact obtained when the transformers were 
sold in a compétitive raarket, In fact, this seems quite impossible, 
when we consider the showing made by Accountant Williams to the 
efifectthat, even rejecting unusual losses, ; the entire profit of the con:- 
pany's business was but $64,154.72. The complaiflant has had the op- 
portunity and must surely be in command; of the facilities necessary to 
produce some contradiction or réfutation of this expert's analysis of 
the defendant's financial afifairs, and, failing such showing, the court 
accepts this figure of total profit as correct. Prorating the total profit 
sought in the same proportion that the total business of the Com- 
pany, $2,156,770.90, bears to the volume of infringing transformers 
sales, $308,128.77, we find the total infringing transformer profit to 
"hâve been not more than $9,174.12. 

III. If it has proven difiicult to détermine the total profits made upon 
sales of infringing transformers, it is certainly not less so to find what 
part of those profits was due to the infringement. The défendant 
contends with much earnestness and force that, since infringing and 
noninfringing transformers of the same type were sold side by side, 
with equal facility, at the same priées, sometimes to the same customer, 
without advertisement of the infringing feature, and without the cus- 
tomer knowing or caring whether any machine he bought had core 
spaces or not, therefore no part of the salability of the transformer 
was created by the infringement, and no part of the profit is attributa- 
ble thereto. The défendant concèdes, however, that the création of 
the core spaces arose from the omission of iron, and that there was 
a conséquent saving in cost of production, not exeeeding 1 per cent, 
or $3,081.28, on the total infringing sales. Throughout this record the 
court has been impressed with the view that the cooling feature is 
due rather to the spaces in the coils, and between the coils and the 
core, than to the spaces in the core itself . The facility with which 
the défendant, after the décision of the Carbide Case, closed up the 
core spaces without crippling the efiiciency of the device, as well as 
the séries of Fynn-Langsdorf tests, serves to corroborate this view. 
The subject is not, however, clear beyond disputation, and certain 
expressions in the opinion of the Suprême Court appear to accord to 
the subject-matter of daim 4 a value in the art beyond that just indi- 
cated. In view of the fact that the burden of apportionment rests 
upon the défendant, the court résolves its doubt against that party, 
and gives complainant a decree for the total profits found to hâve been 
realized upon" sales of infringing transformers, namely, $9,174.12. 

Touching the question of the allowance of interest, it appears to the 
court that the contest as to whether complainant was entitled to re- 
cover anything more than nominal damages was a matter "in earnest 
controversy and of Uncertain issue" (Tilghman v. Proctor, 125 U. S. 
loc cit. 161, 8 Sup. Ct. 894, 31 L. Ed. 664), up to December 5, 1914, 
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the date of entry of decree of this court awarding to complainant 
substantial profits. The decree will therefore carry interest at 6 per 
cent, frbrn said date. 

The costsincurred prior to said decree of December 5, 1914, weré 
specificàlly adjudged. Both parties appealed f rom that decree and 
weré sent td àhother accounting. Complainant having f ailed to im- 
prôve its position, and having likewise suffered no considérable im- 
pairment in the amount of its award, the costs since said decree are 
assessed against the parties. It follows that the defendant's excep- 
tions to the master's report are sustained in part and overruled in part, 
as indicated in the course of this opinion (but without taxation of 
costs against either party under equity rule 67 [198 Fed. xxxvii, 115 
C. C. A. xxxvii]), and that a decree may be drawn and «ntered in 
conformity herewith. 

It is so ordered. 
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(District Court, N. D. New Yorlt. January 21, 1018.) 

No. 173. 

Patents <s=>328 — Vaudity — Metax Case Bboom. 

Tlio Lay patent, No. 946,234, for a métal case broom, the essential fea- 
ture of whlch is the u.se of two-x)ointe(i nalKs or staples having both points 
beveled on the onter side to fasten the broom stniw In the casing, the sta- 
ples belng (Irawii throiigh one side of the caslns against the inner surface 
of the other side, cansins tliem in most cases to cUnch hy bending tovrard 
eaeh other, and thus more flrmly hold the straw, is void for laek of In- 
vention, in View of the prior art and analogous arts, in which the use of 
such Staples for a similar purpose had long been known. 

In Equity. Suit by the Joseph Lay Company against the American 
Brush & Broom Company. On final hearing. Decree for défendant. 

This is a suit in equity to enjoin alleged infringementof United 
States letters patent No. 946,234, dated January 11, 1910, on applica- 
tion filed February 21, 1908, issued to Samuel C. Lay for "métal case 
broom," and for an accounting. 

V. H. Lockwood and R. G. Lockwood, both of Indianapolis, Ind., 
for plaintiff. 

Frank C. Curtis, of Troy, N. Y., for défendant* 

RAY, District Judge. The patent in suit, No. 946,234, for a métal 
case broom, applied for February 21, 1908, and issued January 11, 
1910, to Samuel C. L,ay, has three daims, reading as follows : 

"1. A métal case broom, including broom material, a métal cap surroundlng 
the same, and two-point fasteuers with each end beveled on one side that ex- 
tend tlu-ough oné side of the easlng and against the other side thereof, with 
the beveled énds turned and clinching the material. 

"2. A métal case broom, including broom material, a métal cap surroundlng 
the same, and two-point fasteners with the ends of each fastenep oppositely 
beveled and extending through one side of the métal cap and against the 

i@=Pôr other cases see Bame toplc & KEY-NUMBER in al) Key-Numberea Digests & Indexes 
248 F.— 33 
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other slde, wlth the beveled points ot each fastener tùmed in opposite direc- 
tions anrt cllncblng the material. 

"3. A métal case broom, ineluding broom material, a métal cap surroundlng 
the same, and two-polnt fasteners with each end thereof beveled on one slde 
that extend through one'sidé of the caslng and agalnst the other slde, wlth 
their beveled ends turned and cllnehtng the material, oùe set of said fasteners 
extending throu-gh one side of the casing and another set extending through 
the opposite side of the casing, the oppositely located fasteners being similarly 
arrangea and .wlth their bent ends co-operatlng with each other for clinchlng 
the broom inaferlal." 

The patent is for an improvement merely in the construction of 
this class of brooms, and the patentée says in the spécifications : 

''The object Of thls invention is to Improve the construction of métal case 
brooms In order to strengthen the same, to dieapen theif construction, and 
to make them so there will be no projections on the surface thereof that will 
catch in fabrlcs while the broom is being used. The chief feature of this in- 
vention conslsts in comblnlng with a métal cap the broom material therefù, 
and large two-pointed nails so thàt they form simultaneously both an upper 
and lower séries of fasteners and the points thereof are each beveled on one 
side, preferably oppositely bev«lcd, wfiereby saijl points turn In opposite di- 
rections for cllnching the broom material. By uslng a staple and bevellng 
the points .thereof, i the broom maker is enabled to control the direction of 
bending and cllnching of the ends of the staples or fasteners, which is Im- 
possible with nails whether beveled or not, and also impossible wlth staples 
unless beveled. SInce fasteners will not be effective unless they extend 
trausversely of the flber broom ùorrk, this çharacteristiç of the action of beveled 
staples is oné 6f very great importance in the manufacture of factory brooms." 

In point of fact the improvement on the priof art in this class of 
broom making consists in substituting for a single-pointed nail, hav- 
ing a head, a two-pointed wire riail "made by merely cutting ordinary 
wire slantingly into sections and bending the sections into U-shape." 
The wire, when thus slantingly and properly eut in sections and bent 
into shape, forms a two-pointed U-shaped nail, wiHi the points beveled 
on opposite sides. , They may be sO; eut as to leave both points beveled 
on the: same side. 

The br«)m has a handle projeçting into the broom corn forming 
the broom proper, it may, be other material, and this material is sur- 
rounded by a métal band, and it may be, by a métal cap, and it may be 
by both, which, bands, or band and cap (so called), perf orm the f unc- 
tion of not only holding this material tOgether, but of binding it more 
or less firmly to the handle. Such a métal case broom would not be 
durable; that is, the bands will not of themselves grasp and hold, 
when the broom is put to use, the material with sufficient firmness 
ûnder difïering conditions. This Was wdl knowh, and in the prior 
art wire or wrought nails with a heàd had been used to unité the parts 
more firmly and durably. Thèse pointed and beveled nails were 
driven through the band on one side, and on through the material 
forming the brush part of the broom,, ûntîl tbéy struck or met the 
métal band on the opposite side, when, because of the bevel and ob- 
struction thus met, they would bend or curl up, and grasp some of the 
material with more or less fiminess. Several nails could be, and, in 
the prior art, were, thus driveii in frôm one side, and others from the 
opposite side. The head of such nails, when thus driven, on meeting 
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or reaching the métal band, would as a rule form or cause a more or 
less rough band surface. Another defect, or alleged defect, in the 
single-nail process, was that, unless firmly held by the fingers or other- 
wise, it would turn while being driven, and the upward bent or curl 
was as liable to be on the same line with the direction of the broom 
material as crosswise or transversely thereto, and consequently; there 
would be no grasping of any part of the material. The patent says : 

"Slnce fasteners [the nàlls] will not be efîTectlve unless thçy extehd trans- 
versely of the fiber brooin corri, this charaeteristlc of the actloij of beveled 
Staples [two-pointed U-shaped nails] Is one of very great Importance in the 
manufacture of factory brooms." 

The patent also asserts : 

"Thèse nails [the staples, two-pointed nails] ean he driven by machinery, 
because they eau be mechanlcally. handledand iiiserted with accuracy." 

The patent asserts that this giveis greater speed to the nailing pro- 
cess and that the staple or two-pointed nail— 

"performs the function of two separate nails and in a mueh better way, 
for there is no projecting liead to, tçar çloth or other material in a store or 
textile factory, or to enable the nails to work ont, and the two ends ,of the 
nails are united, so as to contribute to the strength of the fastening." 

It is difficult to see that the staple or two-pointed nail is less liable 
than the single nail to wprk out of the broûm and band, as that will 
dépend on whèther the points reach the métal band on the opposite 
side of the broom and curl or bend up. If either nail fails in this, it 
will work out. The chances of getting the bend or curl are greater 
with the staple nail then with the single nail, as it has two points. 
Hence the probabilities are that in a given broom made \irith staples a 
less number will work out than in the case of the broom being made 
with single nails. The physical exhibits in the case show that a very 
large number of the nails, whether single-pointed or staples, iail to 
reach the band on the opposite side, and f ail to clinch, ;and do or may 
work out or become loose. But thèse staples, or two-pointed nails, 
were old in this and analogous arts, and it seems to me the advantages 
of their use are perfectly obvions. 

The idea of making a brush or broom with a metallic band or fer- 
rulè surroUnding^ the broom corn, or bristles, and with nails driven 
in and against an ihterior metallic clinching plate there placed for the 
purpose of clinching, or curling, or turning up, the points of the nails, 
was old, and shown in United States letters patent No. 207,786, is- 
sued September 3, 1878, and granted to one Whiting. It is again 
shown in the brush or broom making art in patent to Bowditch. No. 
334,336, issued in 1886, where are described and shown: métal bands 
and nails properly upturned and clinched by striking against a hard 
surface or obstruction. In patent to Buckley, No. 387,854, dated Au- 
gust 14, 1888, we find staples or two-pointed nails used in manufac- 
turing boots a;nd shoes fully described. Thèse are beveléd at the 
points. The curling or bending is fully described and illustrated. The 
patentée says : ^ 
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"My invention relates to Improvements In staples, and It consists In form- 
Ing the same wlth a crown of greater thickness than the legs, the latter having 
round inner and flat outer faces, and the faces being doubly beveled in the 
direction of thelr length, whereby, -w-hen they are clinehed, their ends curve 
around and take increased hold on the leather, so that the staple provides a 
strong and reliable fastening, and Is prevented from being drawn eut In 
either direction. Referring to the drawings, A représenta a wire staple, 
which is formed of the legs a a and the head or crown &. The legs are beveled 
on their sides from o to o' and from o' to the extrême points d ; the bevels d c' 
being at a différent angle from the bevels c' c. AVhen the staple is driven into 
position, a sultable bed or anvll being provided for causing the deflection of 
the ends of the legs, said legs turn laterally and upwardly and curve around. 
formlng well-deveioped eyes, whleh enter and re-enter the leather or other 
material to be stapled, the elïect of which Is to doubly cllnch the legs In 
position, whereby, unless the legs and head break, the staple cannot be 
wlthdrawn by strain or power ou the same in either direction." 

In patent to Culbertson, Noj 257,213, issued in 1882, we hâve a 
tack with a bar or elongated head, making the tack T-shaped ; that is, 
the head is elongated, and this bending up or curling and binding pro- 
cess and effect is fully described. This is in the nail and nail-fasten- 
ing art, and the patentée says : 

"My tack A is màde of copper or other malléable métal, and it consists of 
a round and nearly straight body, with a bar head resembllng a letter T, and 
it bas a tapèred and slightly flattened point, so that, when driven through the 
leather and into contact with a pièce of Iron upon the reverse side, this point 
will be turned .back and enter the leather from that slde, so as to clinch or 
rivet it flrmly. This tack is espeelally useful in.^ecuring the parts of harness 
together and In the formation of long heavy loops, the work being doue more 
quickly than by sewing, and it will not rlp." 

In patent to Dick, No. 261,317, dated July 18,' 1882, we hâve a staple 
used as a part of a button fastener. In patent to Dion, No. 360,863. 
dated ApriM2, 1887, we hâve a nail with a rounded head (so it will 
not catch cloth or tear it, or form a rough surface) for fastening 
leather "or other flexible materials" (which would include broom 
corn), and this is beveled so when driven it will bend or curve. Hère 
the clinching, holding, and fastening functions are fully described. 
In patent to Dunn and Harris, No. 10,181, issued August 15, 1882, we 
hâve a wire staple, or nail, with the points beveled, fully shown and 
described. In this patent the purpose of beveling thèse staple nails 
is fully described. 

We now come to an important patent for "broom heads," No. 114,- 
120, dated April 25, 1871, and issued to one Charles Fiscus. It was 
cited by the examiner in the Patent Office when the patent now in 
suit was applied for and rejected by the examiner. In this patent the 
métal cap and band surroundihg the broom corn is shown and de- 
scribed, as is the nailing process and curl of the nail and the function 
of holding and gripping the broom straw^ The patentée says : 

"The object of my invention is tô providè a ehéftp and durable fastening or 
head for brooms, etc., more generàlly einployed in breweries, and on other 
rough floqrs and places where dirt accumulâtes rapldly. It consists in a 
métal cap or head, through which nails are Inserted for securlng and holding 
the brooin straw, and thus furnishing an Improved article for the rough 
work required. In the drawing, A représenta the broom head, made of tin, 
sheet métal, or llke material. B is the broom straw, and the handle of 
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the brooni. D are nalls, generally of wrought Iron, or copper, or like ma- 
terial. The head A is niade in tvvo pièces, soldered or secured together 'n 
auy suitable manner around its edges. Tliis liead is opened very wlde for 
the admission of tlie broom straw, and after this is placed in its proper 
position the nails D are inserted into the holes on each slde of the head, 
and the whole head then put under a presser clamp; and as it is drawn or 
pressed together, the nails, by comiug in contact with the métal of the head 
on their opposite sides, are bent or curled, as plainly shown in Fig. 1, there- 
by securely holding or gripping the broom straw, preventing it from slipplng 
ont." 

In patent to Goodfellow, No. 295,539, dated March 25, 1884, we hâve 
a machine for driving and fastening and cHnching staples or staple 
nails. Other machines for the same purpose are in évidence. In 
patent to Jester, No. 446,523, dated February 17, 1891, we hâve sta- 
ples or staple nails, beveled, and the patentée says ; 

"By having opposite faces of the legs eut away, they tend to hold the body 
of the staple in an upright position when driven in any ob.iect, and also when 
said legs are clinched in opposite directions (as is usually the case) the smooth 
exterior surface is presented." 

In September, 1888, there was issued to Mandel and Henderson a 
patent, No. 389,661, for inserting and chnching staples, and the staple 
and process are fully shown. In patent to Lindt, No. 692,882, issued 
February 11, 1902, we hâve a machine for driving and clinching thesé 
staple nails, and in Figs. 19, 20, and 21 the beveled staple is shown. 

Lay Prier Patents. 

July 12, 1882, one Joseph Lay, applied for, and in February, 1883, 
obtained, a patent. No. 272,890, for a broom which fully shows the 
métal cap acting as cap and band, and also a métal band lower down, 
and nails driven in on one side through the cap, and also other nails 
driven through the band, and curved or bent by coming in contact with 
the band on the opposite side, so as to grasp the broom corn or splints 
forming the brush part of the broom. This is quite fully illustrated. 
The patentée says: 

"The head & is formed of broom corn, splints, or other suitable material 
bound together with one or more metalUc straps, d d.', through which It is 
secured by nails to the flattened or wedge-shaped lower end of handle h. Cap 
a a' formed, as above described, in two parts, placed together with their edges 
interlocked, may be connected with handle h and head &', attached thereto, by 
passing the cap over the upper end of the handle and sliding it down on the 
handle to head &, which should be firmly pressed into the cap. As cap a a' 
is constructed of thin and pliable sheet iron or other suitable métal, the pres- 
sure of handle h wlU readily cause the lower part of the cap to assume a 
shape to fit the handle. The broom may then be placed with one side of cai> 
a a' on an anvil, and nails c driven into the upper side of the cap and through 
head 6, between straps d d.' As the lower side of cap a a' rests on the anvil, 
the nails will not pass through the lower side, but wlll be turned by it, and 
cllnch against the lower side of the broom head 6, as shown in Fig. 2. The 
broom may then be reversed on the anvil, and nails c driven in like manner 
through the opposite side. One or more of the nails driven through the side 
of cap a a' should pass through handle h." 

Hère the driving of nails from opposite sides of the broom is fully 
described. This patented broom of Joseph Lay does not differ from 
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the broortr of the patent in suit, except that, in the patent in suit, the 
two-pointed nail or staple is substituted for the single-pointed nail of 
Joseph Lay ; that is, the patentée of the patent in suit has selected for 
use in broom making the two-pointed beveled nail or staple of the 
prior art, as it gives better results. The arrangement of parts, handle, 
broom corn, or splints, and band, or band and cap, where both are 
used, is the same, and the mode and manner of nailing is the same. 
Fiscus, of the prior art, shows one band, or cap and band, ail in one, 
Bowditch shows one band. It was not invention to add a band, or 
everl abandon the cap and substitute a band, or two bands. The fùnc- 
tiôns were the same. It was nù more invention to do this than it 
would bé to tie two strings around a bundle of fagots in place of one. 
Twelve yefars later, March 5, 1900^ one Samuel C. Lay applied for, 
and in June of the same year obtâinèd, a patent, No. 652,542, for a 
new and useful improvement in brooms, with two bands, one (called 
a tase) at the top of the brush part arid the other lower down. This 
upper band does not extend ovér' the upper end of the broom corn, 
as shown in the Joseph Lay patent. As a broom properly made flares 
more or less, being bound together at the top, and again near the.tpp, 
and not at the bottom, S. C. Laymade his case, or band, flaring; that 
is, broader or wider atthe base than at the top. He very naturally 
inserted the broom corn filling f roîO' below — that is, at the wider mouth 
— for obvious reasons. The: single çlaim of this S. C. Lay patent qf 
1900 reads as follows : 

"In a broom, a wide flarlijg case formed by Interlocking the ends of the 
métal In position to corne In'transversè allgnment wlth the handle, fllling In- 
sierted upwardly into the easing, a handle Inserted downwardl.v. into the 
fitling, nalls inperted . near the upper edge of the case, and nails inserted near 
the lower edge pf the case, said nails passlng through one wall of the case 
and through the fllling and thrauglï thé handle and clinehing against the 
opposite Wallof the case, substaiitially as specified." 

Hère we^h^ve: (1) A wide,, flaring case, formed by interlocking 
the ends ;of the métal in, position to come in transverse alignment with 
the handle. ' This means simply that the strip of métal had its ends 
interlpçked and passed around the broom. (2) FilUng, such as broom 
corn, : inserted upwardly into this casing, and (3) a handle inserted 
downwardly into this filling. Itwas much easier to put the filling 
in at the broadest end,of this band or case, and the obvious thing to do, 
and what any sensible person woiild'have donc. So it was the obvious 
thing to -do to push the handle of, the broom down into the filling so 
far as necessary^ about six or eight inches, instead of pushing the four 
or five feet of handle up through the filling unneceësarily. Then, 
(4) nails inserted near the uppe;r edge of the case and nails inserted near 
the lower edge of the case, said nails passing through one wall of the 
case and through the filling and through the handle (not ail of them, 
see drawing) and clinehing against the opposite wall of the case. It 
is obvious that some of the nails were driven through the handle, to 
hold it in and bind the whole together firmly. The drawings show the 
clinched nails, the bent-up nails, which clinehing or bending was 
càused by coming in contact on the opposite side, with the casing. 
The claim says nothing of driving nails from both sides, but Fig. 2 
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of the drawings show this distinctly. In this patent of 1900, No. 
652,542, the patentée expressly says: 

"The flaring shape of the case allows the Ups of the filUng to spread and 
give the brush a nlce shape. The cord bindiug 10 (lower down on the broom) 
limits the spread of the fllUug." 

This patent also describes the beveled faces of the nails and the 
purpose and opération of such beveHng. It says: 

"The tlps of the nails hâve beveled faces 11, and the nails are driven through 
one wall of the case and through the filllng, and where the tlps strike the 
Inner face of the opposite wall the tips turn and clinch in the flUing. The 
direction in which the tlp will turn is predetermined by noticing the direction 
of the beveled face, and the nails are driven so that opposing or opposite 
clinches will be on opposite sides of the same mass of filllng, as shown in 
Fig. 2, and in this way I secure a firmer grlp upon thèse masses of flUing." 

Prior Use of Staples or Staple Nails in Broom Making. 

As early as December 15, 1879, Charles Schosson and Romonds D. 
Marlcham, applied for, and, August 24, 1880, obtained, a patent for 
"a broom" in the construction of which the use of staples or staple 
nails is shown in the drawings, described in the spécifications, and 
claimed in the single claim of the patent. Instead of a wide, thin 
métal band, as shown and described in the prior patents referred to, 
the patent has a wire band, which is f astened to the broom of usual 
construction by staples or staple nails; that is, two-pointed nails. As 
they are driven into wood, it is not necessary that the nails clinch. 

When the broom is in shape, and is to be bound so it will stand 
wear and tear, a wooden brace is driven through the broom corn f rom 
side to side of the broom, or side end to side end thereof , at a suitable 
distance from the top. Through a hole in one end of this brace a 
wire is passed and looped over the end thereof, and then passed and 
drawn tightly around the outside of the broom in opposite directions 
as many times as the maker desires. Then this wire, or métal band, 
is fastened to the brace by driving staples — that is, two-poirited nails, 
which straddle the wire band — through the broom corn or other filHng 
on ail sides of the broom into this wooden brace so driven into the 
interior of the broom. The function of thèse staples, or two-pointed 
nails, is to bind and hold the band and broom corn firmly together and 
in place. If driving a staple or two-pointed nail into a broom of this 
old construction, in place or lieu of a single-pointed nail — the substi- 
tution of the former, old in the art and the opération of which was 
well known, for the latter — was the resuit of that mental conception, 
that flash of genius, which is not merely the resuit of the exercise of 
the reasoning process from known premises and facts, and which the 
law sometimes calls invention, then perhaps we can say that invention 
is disclosed in this substitution. 

What nezv resuit was obtained? None. What better resuit foUow- 
ed the substitution? AU that is claimed is that the beveled staple or 
two-pointed nail, after being driven through the métal tand, will not 
and cannot turn, and hence a bending or upturning of the beveled 
point transversely of the broom corn can be insured, and the grasping 
of a portion of the filling of the broom made reasonably certain. 
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Hence the staple, properly beveled, is better than the beveled single- 
pointed nail. This was obvious. Ali the broommaker had to do was 
to look at the various kinds of nails and merely think — exercise his rea- 
son and good judgment — and sélect the nail that would not turn. If the 
single-beveled nails, after being driven through the métal band, did 
turn ' therein, as round ones might, but square ones would not and 
could not, unless force for the purpose was used, ail the , maker of 
broorns had to do, and ail that was necessary to do, was to use either 
a beyeled sta,ple or a; beveled square; wrought nail. This idea would 
occur to any mechanic skilled in the art. He was called upon to make 
a suitàble and wise sélection and exercise judgment. 

In the Patent Office this appHcation for the patent in suit was reject- 
ed April 24, 1908, on Fiscus, No. 114,120; Lay, No. 272,890; Lay, 
No. 788,157, referred to later; Schosson and another, No. 231,500, on 
the ground the last two patents show the use of double-pointed nails 
and that there is no invention in using staples in place of the single- 
pointed nails shown in the other patents. The claims and spécifica- 
tions were then amended, and the application as amended was again 
rejected by the examiner March 29, 1909. An appeal was taken, and, 
only two of the three examiners being présent, the rejection was 
reversed, and the patent issued. On this appeal the argument of the 
applicant statéd : 

"The cliief feature of the Invention Is the comblnatlon with parts of the 
broom bf a two-pointed fastener with the two points thereof beveled on a cer- 
tain êide or with a certain relation to each other, go that, ichen the staple is 
driven in through one siàe of the casing and strikes the other side, the direc- 
tion of bending of the ends icill he prcdetermined, whereby they will always 
cross the flber of the corn, and, If desired, nill bend towards each other 
around the corn. The point is thè beveling of the two ends of the fastener, 
so that the direction of bending can be controlled." 

It is seen that the point made and claimed was that by the use of 
the two-pointed nail, or staple, properly beveled, the direction of the 
curl or bend covild be "prcdetermined, whereby they will always cross 
the fiber pf the corn, and, if desired, will bend towards each other 
around the corn." And, said the applicant: 

"The potut Is the beveling of the two ends of the fastener [staple], so that 
the direction of bending can be controlled." 

But the use of beveled staples was well known. The applicant in 
dilatiiig on this idea said further: 

"Appllcant's former patent, No. 788,157, refers to a beveled single nail, 
whereas a double nail with both points beveled perforais functions impossible 
with a single nail. ■ It is impossible for any one driving single beveled nails 
into a broom to control the direction of bending of the end of any nail, beeause 
the nails may turn. If the direction of bending of the ends of single nails 
cannot be controlled and a broom is driven ftiU of the nails, their ends are 
liable to turn In any direction, so that many will be parallel with the brOom 
corn and there will be no ùriiformity, System or method in the bending. The 
resuit would be a 'crazy' broom. The two ends of a staple cannot turn, as 
the staple prevents it, and by beveling the two ends of a staple the direction 
of bending of the ends of those staples can be controlled and made absolutely 
certain and systematic. That this is a vital improvenient in the art would 
be admltted by anybody, it would seem, after careful considération of It. The 
mère fact that in Fig. 2 of appllcant's former patent the ends of the nails ail 
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appeur bout traiisversely of thc fiber does no|-, change one's conclusion about 
the matter. It is easy to bend those nails ail aliUe in mailing tlie drawing, 
whereas it is evidently impossible in malilng a broom vvith single nails." 

This was not a new idea in the use of staples or two-pointed nails. 
It is described and also shown in the drawings of the patent to Buck- 
ley, No. 387,854; to a degree in patent to Dunn and Harris, No. 10,- 
181 ; to a degree in patent to Frost, No. 274,418, where the bevel was 
used for the purpose, says the claim, "in order to enable the legs 
[of the staple] to separate froni each other" — that is, spread apart, the 
direction of the spread being controUed by the bevel. In this patent 
the ends were not made to curl, as they did not meet a hard surface; 
but tlie principle of control by means of a bevel is shown. The same 
idea of controUing the direction of the bend or curl by means of the 
bend in staple nails is again expressed in the patent to Jester, No. 
446,523, of February 17, 1891, and in the case of single nails in the 
S. C. Lay patent. No. 652,542, of June, 1900. What is true of con- 
troUing the direction of bend or curl in a single-pointed nail by means 
of the bevel is also true of the staple nail, and the whole contention 
is reduced to the single point that by substituting the beveled stapîe 
nail for the beveled single pointed nail the danger of the turning move- 
ment of the nail is obviated ; that is, a staple nail driven through the 
métal band cannot turn in the broom corn filling as the heads of the 
two points or pegs are connected and the two entrance points or holes, 
and hence the two legs are distant from each other in a hard métal 
surface. S. C. Lay in his patent of 1900, says : 

"The direction in irhich thc tip irill turn is prcdetermined by notlcing tlie 
direction of the beveled face, and the nails are driven so that oppnsing or 
opposite cllnolies will be on opposite sides of the same niass of lilling, as 
shown in Fig. 2, and in this way I securc a firmer grip upon the mass of 
filling." 

The difficulty was in driving the single nail without its turning. No 
new or improved means were used by the plaintifï hère to prevent such 
turning; but by a wise sélection of the proper nail, viz., the staple 
nail, or two-pointed nail, one was selected and substituted which 
would or could not turn for the obvions reasons stated. It was not 
invention to make this sélection for this purpose. It was not a discov- 
ery. It was common knowledge and obvious that a staple, two-pointed 
nail, could not turn when driven into a substance hard enough to pre- 
vent the whole staple turning therein; that is, one leg from cutting a 
circular path in the material into which driven. It is claimed, also, 
that the staple is more désirable, for the reason it can be driven by 
machinery. Is it invention to sélect from a number of nails, or two 
nails, that nail which can be driven by machinery, when the othejr 
cannot be? There is no prêteuse it was a new discovery that staples 
could be so driven. Machines for driving and clinching staples were 
old and well known, and several of thèse are in évidence. If speed 
in driving nails was desired, this was the obvious thing to do. , 

Another L,ay Patent. 

The use of staples and cUnching them in making brooms was old, 
as we see by turning to the patent to Frank R. Lay, applied for Janu- 
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ary 4, 1904, and granted April 25, 1905, No. 788,157. This patent 
shows the process of making this class of brooms from the beginning, 
including assembhng the broom corn filHng, the insertion of the handie, 
the surrounding of this filling with métal bands, the compression and 
shaping of the assembled parts, the driving of "suitable fastening de- 
vices through the retaining band and handie and stock (filling) on each 
side of the handie," and, lastly, Staples driven through the fiber on each 
side of the handie and the métal band and the ends of such staples 
"clinched," preferably on the opposite side of the band, and also "an 
auxiliary band having its overlapping ends secured together by nails 
]5 driven into the pointed end 6 of the handie 7, staples 18 being 
also driven into the broom head from the opposite sides of the band 
as shown," and they are shown clinched. This is what the patent says : 

"While the lirooin liead is beirig compressed, nalls or simllar fastening de- 
vices 11 are driven tlirougli tlie retaining band from opposite sides tliereof 
into tlie handie 7, sald fastening devices secufing the handie within the 
flber and the band in position on the liead. In order to hold the retaining 
band iu contact with the ceuiented end of the stock, and secure the same in 
po.sltion after the broom head bas been removed from the cornpressor, I 
drive staples 1$ through the fiber on each side of the handie, the ends there- 
of being preferably elenched on the opposite side of the band, as indlcated 
at IS. An auxiliary retaining band IJf enelrcles the brooni head a short dis- 
tance below the retaining band S, said auxiliary band having its overlapping 
ends secured together by nails 15 driven i])to the pointed end 6 of the handie 
7, staples 18 being also driven ihto the broom head from the opposite sides of 
the band, as shown." 

And further on the patentée says : 

"While hv using staples, tnstcad of nails, for fastening the hanâ in position, 
a muvh larger contact surface is obtained and greater security assured." 

In the face of this Frank R. Lay patent, this description, and the 
drawings of that patent, I fail to discover anything new or novel in 
the patent in suit. There are some slight, but no material, changes, 
and the éléments of the combination and the principles are the same. 
The staples are used by being driven into and through each band, arid 
are preferably' c\mc\\&à on the outer side of the band on the opposite 
side, but net necessarily so. Ail this is supplemented by the ordinary 
stitching below the bands "to reinforce the head and give the same the 
desired dégree of stiffness." Plaintiff's broom and this Frank R. 
Lay patented broom each shows two métal bands, the supplemental 
stitching ànd staples driven through both bands and the filling and 
"clinched'," it may be, on thè inside of the band on the opposite side of 
thé brooiti, and it rtlày be on the outer side, but "preferably" on the 
outer' side. The single claim of this patent reads: 

"A broom head having the butt ends of its broom fibers exposed and satur- 
ated with pltcîi,- a retaining band encircling the saturated portions of the head 
and ha^'lng Its overlapping ends interlocked, a handie having a pointed eud 
inserted.ln thç head, faisteniijg devices passiug through the interlocking ends 
of the retaining band and engaglng the handie,' staples engaging the band and 
head on each side of the handie, an auxiliary retaining band spaeed from the 
first named band, staples passing through the auxiliary band and engaglng 
tlie broom head, and fastening devices engaglng the auxiliary band and the 
;)Qinted end of said handie." 
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This language, so far as the staples are concerned, is quite broad. 
Staples which "engage" the band and head of the brooni (broom corn 
or fiUing), and also staples which pass through the auxiliary band and 
"engage" the broom head, the ends of such staples being preferably" 
dinched on the opposite side of the band, may engage the head by 
turning and grasping any material part or in any well-known manner. 
It was well known that staples could be and had been tumed and 
bent, or bent up and curled, by coming in contact with a métal band, 
as we hâve seen. This patent to Frank R. L,ay contemplated a curling 
and engagement of the points of the staples with the band or the ma- 
terial on the inner side of the band, but the inventor prefers the out- 
side clinching. 

The plaintiff's counsel in their brief say : 

"Beveled pointed staples were known more than twenty years before Lay's 
invention (meaning patent in suit), as sliown by tlie patents lierein, but it 
never occurred to any other person duriiig ail tliat time to use staples, Instead 
of nails, in making métal ca.se brooms." 

In 1904, about three years before the patent in suit was applied for, 
it did occur to Frank R. Lay to use staples in making métal case 
brooms. It is évident they were used in place of nails, but not to the 
exclusion of nails entirely. This Frank R. Lay patent does not say 
anything about the staples being beveled, but as beveled staples were 
well known, as was the purpose and action of the beveling, and as 
his staples when in position are bent systematically inwardly, so far 
as shown, it is évident that beveled staples were used. But, clearly, it 
was not invention for the plaintifif, in 1908, to sélect the beveled staple 
when he desired to control the direction of the bend or curl. It was 
the obvious thing to do. Plaintiff's counsel also say as to this alleged 
invention of Samuel C. Lay: 

"The idea of driving two nails at once suggested to his mind the use of the 
staple with the two points, and wheu he tried that it became manifest that 
the prongs [legs of the staple] would go in and clinch the material, and the 
staple would not turn in the casing." 

But the idea of two nails (in effect) driven into the object at the 
same time and by the same means was présent with the man vvho first 
made or used a staple more than twenty years before, and the idea 
of clinching was very old, as was the idea of curling or bending up 
the ends so as to grasp the broom material. It was obvious that, if a 
single beveled nail would curl in a given direction if properly held 
and grasp the broom corn or broom material, the two legs of a bev- 
eled staple would do the same. This is not a case of "wisdom after 
the fact," but of gênerai wisdom preceding the alleged invention and 
actually applied in making shoes and other things, and I think in the 
manufacture of this class of brooms. 

In granting the patent and reversing the examiner, the two examin- 
ers in chief said : 

"The examiner points out that the patents to L,ay, No. 788,157, and Schosson 
et al., show the use of double-pointed nails for the purpose of fastening métal 
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caps or bands on brooms, and tliat Lay, No. 652,542, sliows the use of beveledi 
iiails, so tbat the points wlll turn and clinch In the fllling'. He takes tbe view 
that, 'it beiug old to use beveled nails, no invention is involved in making tlie 
nails double-pointed, even if, as claiiççd by applieant, a better broom results.' 
But in nelther the Lay patent, No. 788,1.57, nor in the Sehosson patent, are 
the ends of the staplé^ clinched. In the other patents, wliich show the nails 
beveled for the purpose of clinchlng them in the fllling, there is nothing to 
prevent their turning and clinchicg In any direction ; but by using a staple as 
applieant has dpne, and beveling Its ends, the securing nieans is prevented 
from turning, and the direction in which the ends t)end can be predetermined 
in drlving thé Staples, so thftt the ends bend cr'ossu'ise to the fiUing. In the 
présent ease applieant seems to secure a new resuit, and we therefore regard 
the claims as patentable. The décision of the examiner Is reversed." , 

This assumes that it was lyay's idea to bevel the ends of the staples, 
which, as we hâve seen, is not the fact. Again, the beveHng has noth- 
ing to do with the turning or nonturning of the nail or staple. That 
is determined whoUy, in the case of a staple, by the character of the 
band into which driven. Again, there is no new resuit. The broom' 
fiber was grasped and held by the clinching — upcurling — of the single 
nail, when it did not turn, as it is by the curling of the staple. The 
claim hère is that, as the staple could not turn, there was a better re- 
suit- from its use, as there was more certainty of a clinching in the 
proper and desired direction. But this was obvions to any mechanic 
reasonably skilled in the art, or reasonably skilled in the use of nails. 
The location of the bevel détermines, with reasonable certainty, the 
direction in which thé single nail or the prongs of the staple will bend 
and curl, and hence the only thing necessary or remaining to be donc 
was to sélect that nail which would not turn when driven into and 
through the band. Therefore use the beveled staple. 

Gamagie v. Cambria, 185 U.. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 
968, decided iîve to four, is cited by plaintiff, as is Loom Go. v. Hig- 
gins, 105 U. S. 580, 591 (26 L. Ed. 1177). In Loom Co. v. Higgins, 
Mr. Justice Bradley said : 

"It nia.y be laid down as a gênerai rule, though perhaps not an invariable 
one, that if a new conibination and arrangement of known éléments produce a 
neiv and bénéficiai resuit, never attained before, It is évidence of Invention." 

But such is not this case. Each and every élément of the broom 
made according to the patent in suit is very old, and there is nothing 
whatever new in the mode of combining the éléments. The only new 
thing claimed in this broom of the patent in suit is the présence of the 
old and wèll-known beveled staple, or two-pointed nail, driven against 
the inéide face of the band on the opposite side, so as to clinch or 
grasp a part of the filling. But this is not a new resuit. The same 
resuit followed the use of the single-beveled nail, when it did not 
turn on being driven and had followed its use for years, and this was 
well known. If that resuit followed the use of the single-beveled nail, 
it surely would follow the use of the staple. There was nothing new 
in the staple not turning when driven into and throUgh the métal 
band, as it had been used in the broom-making industry as shown in 
the patent of 1905, to Frank R. I^ay, No. 788,157, where it was obvi- 
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ously shown that the staple would not and could nôt tUrn wlieti driven 
through a hard surface, and also in the shoe-making industry and 
in gênerai carpentry work. It is impossible for me to discove-r in- 
vention in selecting the beveled staple; when it was desired to use a 
nail which would not turn when being driven, or after being driven, itt- 
to and through a hard métal band. The plaintifï is presumed to hâve 
known the characteristics of thèse beveled staples. No change was 
made in them, or in the construction and assembling of the broom. 
In place of the single-pointed beveled nail he used the staples. As- 
sume that the plaintifï transferred this beveled staple from other arts 
into the broom-making art, he kn'ew what it had done and would do, 
viz., on being clinched, bent, or curled up at the points, it would grasp 
with more or less firmness the inclosed fabric, or broom corn. With- 
out change it performed the same function it did before, although not 
in the same structure. In Standard Caster & Wheel Co. v. Caster 
Socket Co., Ltd., 113 Fed. 162, 51 C. C. A. 109, the Circuit Court of 
Appeals held: 

"The transfer of a deviee from one art to another does not amount to In- 
vention, whore it perforais the same function in both without any change of 
form to adapt It to the new use." 

This holding was by Lurton, later of the Suprême Court, Day, now 
a member of that court, and Severens. 

In L. Schreiber & Son Co. v. Grimm, 72 Fed. 671, 674 (19 C. C. A. 
67) the court said: 

"It is simply the case of an employment for a new use, and nothing more, 
and falls witliin the gênerai doctrine of those cases in which it lias been so 
many times held that the mère extension of a well-known devlce into another 
field of usefulness, where the transfor does not involve the faculty of inven- 
tive genius, will not support a patent. Tucker v. Spalding, 13 Wall.' 453, 20 
Ia Ed. 515; Brown v. l'iper, &1 V. S. ;?7. 2,S L. Ed. 200; AnSonia Brass & 
Copper Co. v. Electrieal Supply Co.. 144 U. S. 11, 12 Sup. Ct. 601, 36 L. Ed. 
327 ; Maiiufacturing Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 37 L. Ed. 307, 
where many of the previous cases are collected." 

This use of the staple in broom making, however, did not go so far 
as to involve the transfer of a deviee from one art to another, but 
simply the sélection of that form of nail from other nails, which were 
used commonly in many arts and wherever a nail was desired. It 
involved no change in form or structure, as the prior art teaches, as 
we hâve seen, that the beveling was to be on the. desired side to reg- 
ulate the curve. It involved the application of the knowledge the prior 
art and articles of commonuse gave. I must not be understood as 
holding, or as finding as a fact, that the direction of the bend or 
curl of thèse staples properly beveled can be predetermined with any 
certainty, when driven into the broom head through thie band or other- 
wise. The many burnt-out exhibits in évidence, where' staples were 
used in the construction df the broom, demonstrate that a large per- 
centage do not bend or curl at ail, while some bend in one direction 
and some in another, and others in other directions. The efficiency 
of the single nail seems to be.as great as that of the staple. The evi- 
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dence fails to establish any great orunusual demand for use of the 
so-called staple-made broom. The public seem to be indiffèrent. 

I think the facts shown and prior art overcorae any presumption of 
patentability. In view of the prior art, I find no invention disclosed, 
and that the patent in suit is void for want of patentable invention. 
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(Bistrict Court, D. Bhode Island. March 31, 1917.) 

No. 6. 

■ï. Patents <g=328 — iNrBiNQEAfENr-^FLEXiBM: Eîlecteicaj:, CoNtourr. 

The Osburn patent, No. 652,806, for a flexible electrlcal conduit, corers 
a strlicturè whlch shows invention ôVèr thé prior art only In that it re- 
talns â tubular f orm with sufficient elrcumferentlai rigidity to reslst 
collapse under the ordinary conditions of its use, and that this rtgldity is 
due in a substantial sensé to the hellcal member in the woven fabric of 
whieh it là composed. So oonstrued, the patent heïd not Infringed by a 
structure of soft woven fabric, easily collapsible, to whlch rigidity Is 
imparted by passlng It through a bath of watcr-reslstlng compounds. 

2. Patents <@=9226 — Infbingement — Abstbact Olaims. 

The rlght Of a patentée to exclude pthers from the use of old atid fa- 
miliar mechanical combinations and structures must be carefully re- 
Strlctefl, and the duty regts upon thé Courts to guard the rlghts of the 
public agaihst that form of unjust monopoly whlch may resuit from 
sustaining highly abstract claims. 

3. Patents ®=!>37 — Novsiarz — Use or Old Eléments in New Combination. 

If a thing is old, and is applied to peïform its old functions, it remains 
In the prior art, and cannot be made novel, in the sensé of the patent law, 
merely because used In new surroundings, that do not aftect its character 
or mode of opération. 

4. Patents <8=!>165-^Infmngemi:nt — Terms or Claim. 

The questions of Invention and of infringement are not verbal ques- 
tions, and: neither can be determlned by the test of the words used In 
the patent claims. 

5. Patents <g=>16 — Invention — Bembdtinq op Defects in Hechanioal Stkuc- 

.TTJBES. , ' • 

Mendlng a known and spécifie defect, and thereby restoring a part to 
its Intfended relation to other parts, or strengthening weakness of con- 
struction, does not, except In very. unueuaJ cases, entltle one to rank witb 
Inventors who haye solved soœe problem pecuUar to a spécial art 

In Equity, Suit by W. C. Robinsbn âtad others against the Tubular 
Wovên Fkbriç; Company, On final hearing on supplettierital bill. Bill 
dismissed. 

Charles F. PérkinB; df Boston, Mass., for plaintiffs. 

William Quinby, Of Boston, Mass.i for défendant. ' 

BROWN, District Judge. [1] The plaintiff, having secured an in- 
junction on the patçnt to Osbum, No. ^52,806, July 3, 1900, for flex- 
ible electric conduit, in accordance with ithe opinion of the Circuit 
Court ofAppeals for this Circuit r(227 Fed. 884* 1.42 C. C A. 408, 
reversitig [D. C] 225 F'ed. 50), now çontends; that a new construction 

^iiTot Dther cases se* aainé tople A KlST-NUMBIlltt ia' ail Ker-NumMrad Digesifa & Indexe* 
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made by the défendant is identical in the eye of the patent law with 
that formerly held an infringement. This aie défendant dénies, con- 
tending that the plaintifï seeks a broader construction of the claims 
than in the former case, thus opening questions not therein decided. 
The deferidant's tubing is thus fairly described: 

"Tlie uncontradlcted évidence shows that defendant's tubing complained ot 
— so-called large weft tubing — is composed entirely of soft woven f âbric, which, 
after weaving, is saturated with compounds rçquired by the Underwriters. 

"The yarns of whieh the fabric is composed are ail of cotton and untreated 
prior to weaving. The twist of the yarns is light, only sufficient to permit 
weaving. The fabric is purposely loosely woven, arid, when woven, is, as a 
direct and necessary resuit of the untreated fiber of the yarns» the loose 
twist of the yarns, and the loose, open weave, soft, flexible, and easlly collap- 
sible. The weft bas the same characteristics as the warp ; it is soft, coUapsi- 
ble, and without capacity to retain a tubelike form, or maintain itself in the 
plane of, or as, a hélix. The tube, after weaving, is not usable as an elec- 
tric conduit under the Underwriters' rules. * * * Underwriters' Rule 63, 
Defendant's Exhlbit 3-B. The woven tubes satisfy one of the eight require- 
ments of the Underwriters' rule ; to wlt, 0, relating to longitudinal strength. 
* * * 

"The tube, after it is woven, is passed lengthwise through a bot molten 
bath or mass of saturating, water-resisting compounds. The speed with 
which the tube is passed through this bath is regulated, so that the yarns of 
both warp and weft allke, and at the same time, may be saturated suffl- 
ciently to comply with the Underwriters' requirements, without the liquid 
material runnlng into and thus obstructing the bore of the tube. 

"It is important to note that, in the allocation of this water-resisting, satu- 
rating compound, the tube, as a whole, is treated— warp and weft allke— and 
Slmultaneously. As a resuit of this first compoundlng treatment, the tube Is 
not only rendered water-resistant, but is stiffened and given a part of the 
necessary radial strength. It is then treated with a tireprooling compound." 

It becomes necessary to consider the scope of the décision of the 
Circuit Court of Appeals. It held that the daims of the patent in suit 
were not anticipated by prior conduits having the same éléments corn- 
bined in the same way, because none of those structures "were suit- 
able to answer the purpose of a flexible electrical conduit" ; that the 
claims, though in terms for "conduits," were limited to "electrical 
conduits," or "flexible electric conduits" ; and also held that : 

"By the introduction into this art of means for securely interlocking the 
turns of the helical members and renderlng them incapable of further sépara- 
tion, and by the same means producing a smooth llning for the tubing, the de- 
vice of the patent performed a new function and accomplished a new and 
bénéficiai resuit." 

The terms "electrical" or "electric," as used in the Osburn patent, 
are somewhat misleading, since they might imply insulating qualities 
in the members of the combination and the function of insulating the 
electricity-bearing wires. The art of insulating electric wires, how- 
ever, is not the art to which the claims of the Osburn patent relate. 

It is conceded that the claims are not limited to a conduit whiçh has 
insulating qualities, but cover broadly a mechanical structure haying 
mechanical propèrties and functions only. The only signifiçance of 
the term "electrical" is in its référence to the use of the conduit as a 
container of conducting wires. 
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It is true that the Circuit Court of Appeals makes référence in ital- 
ics to language in the spécification which refers to insulating prop- 
erties of the materials; but this was merely on the question of wheth- 
er the claims refer to conduits in gênerai (in which case they might 
be anticipated by prior art conduits for other purposes), or to flexible 
conduits limited to the purpose of forming a miniature tunnel, race- 
way, or tube to receive and protect from injury insulated electric 
lighting conductors within them. 

This art into which Osburn's device was introduced was the art 
of flexible conduits for conductors of electricity, and not the art of 
insulated or insulating conductors. 

The références to additional advantages that might be derived from 
using mechanical éléments which hâve insulating qualities are merely 
incidental, and form no part of the patented invention. Steel and 
wire, as well as materials having insulating qualities, are referred to 
in the spécification. Semiflexible materials, insulating or noninsulat- 
ing, are expressly made équivalents for performing the mechanical 
functions of the Osburn mechanical conduit. 

In Locke Insulator Mfg. Co. v. Ley (C. C.) 143 Fed. 911, 913, af- 
firmed on the opinion of the court below by this Circuit Court of Ap- 
peals, 143 Fed. 985, 75 C. C. A. 171, it was said: 

"As it Is conceded that the claims would be equally Infrlnged, whether the 
biise were coinposed of high insulating materlal or of noninsulating ma- 
terial, in deterniining the question of Invention we must coftsider only those 
features eommon to bases of insulating and of noninsulating materlal, 
namely, mechanical features." 

The purpose of the conduit is to givë itlechanîcal protection and to 
permit mechanical movements, and the art is that of making a struc- 
ture for that purpose. There is absolutely ho electricity in the art 
of the claims in suit. It is impossible to place any oth'èr construction 
upon the language of the court without âssuming that it fell into a 
grave error. It is true that the summary dismissal by the court of 
the prior art and of the old "serniflexible helical weft members in 
seamless woven tubes and flexible warps interwovèn with a semiflexi- 
ble weft," because "none of the structures were suitable to answer the 
purpose of a flexible electrical conduit," ihay give rise to some doubt 
as to the reasons why they were f ound not suitable. But we cannot 
entertain the assumption that this was, l;>ecause of any features re- 
lating to insulation or to the conduction of electricity, since that would 
be contrary to the plaintiff's concessions, and a plain error. 

We must assume, therefore, that it was becâtïse of some unsuitable- 
ness toperform the mechanical: functions of. the cojiduit. 

It would hâve assisted the District Court, had it.received the spé- 
cifie instruction ôf the Circuit Court of Appeals upon this point; and 
this court isleft to conjecture how the court arrived at this conclusion 
as a matter of fact, without also arriving at the conclusion that the 
structure of the broad claims in suit was also unsuitable to answer 
thèse purposes and perform the. same mechanical functions: ■ .. 
-' The opinion points out defects in the structure of the Herrick pat- 
ent, No. 456,271, of 1891, namely, that it did not provide means for 
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the prévention of the séparation of the turns of its spiral lining in 
case a strain is exerted on the end of the spiral, instead of on the 
whole conduit, or on the covering. By this must be meant, however, 
effective means ; for Herrick shows means for doing this, namely, a 
protective strip. The improvement was in weaving together spiral 
and longitudinal members, thus efïectually preventing dismemberment 
of those two parts. Though Herrick discloses the conception of com- 
bining the spiral strip and a protective wrapping, he does not disclose 
the use of weaving to unité the turns of the spiral lining of his con- 
duit. It is clear, however, that Herrick brought into, or at least used 
in, the art of constructing flexible conduits for conducting wires, a 
seamless woven tube, nonextensible in itself, and used it, not only 
as a nonextensible member, but also to render the whole conduit non- 
extensible so long as the parts of his conduit remained in their intended 
relation and were not dismembered by violence. 

Nonextensible woven tubes were introduced into or used in this 
art in the most conspicuous manner. The trade-name by which Her- 
rick's conduit was known was "Circular Loom," and it was sold under 
this name in large quantities for many years. The circular loom itself 
was thus brought into the art, as well as its product, for the reason 
that the product of the circular loom was in its nature and by reason 
of the principle of opération of the machine which produced it com- 
posed of two interwoven and inséparable parts, making it a unitary 
structure that resisted dismemberment and was nonextensible. The 
use ùf the name "Circular Loom" was descriptive of the product. 

Upon an attempt to register the name as a trade-mark such registra- 
tion was denied ; the Suprême Court of the District of Columbia say- 
ing that, although not the entire product, but only a material part of 
the construction, was the product of a loom, "to this extent, the words 
"Circular Loom" are clearly descriptive of one of the chief ingrédi- 
ents or characteristics of the conduits to which they are applied." In 
re American Circular Loom Co., 28 App. Cas. D. C. 450, 452. 

As it is a generic feature of ail tubular products of the circular • 
loom that the spiral member or weft, and the longitudinal members, 
or' warps, are interwoven, thus resulting in a nonextensible structure 
which resists dismemberment, it follows necessarily, whatever may 
be the différences between warp and weft, and whatever the range for 
selecting for a particular art old loom products with différences in 
warp and weft, that the introduction into the art of a woven tube 
of any kind, having the generic characteristics of ail woven tubes, 
anticipâtes, so far as thèse features are concerned, ail tubes subse- 
quently used in that art. There may be left some room for invention 
of a tube suitable in other features, but no room in respect to use of the 
gerteric features common to ail products of the circular loom. 

Osburn, therefore, did not teach the art how to make a tube non- 
extensible, nor how to prevent dismemberment of a tubular conduit. 
This was old in the art of flexible electric conduits. 

Herrick's patent shows, therefore, that if ever there was such a 
rertofehess between the art of weaving tubular fabrics, or the art of 
wéàvirig tubes for conduits, and a subart of conâtructirïg flexible con- 
248 F.— 34 
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duits for electric wires, that made it an invention to think that the 
two arts might be «nited, Herrick had bridged over whatever gap 
there was between thèse arts and advertised the union of thèse arts 
by calling his product "Circular Loom" ; and it was then too late for 
Osburn to daim invention by the transfer of an old woven structure 
to a new art merely as a means of preventing dismemberment of a 
conduit and of rendering it nonextensible. 

As was said in the opinion of the Circuit Court of Appeals for the 
Sixth Circuit, in Crown Cork & Seal Co. v. Sterling Cork & Seal Co., 
217 Fed. 381, 133 C. C. A. 297: 

"The conception which lay at the bottom of plalntifï's 1898 patent, viz., 
that he could go to the yielding plunger art, or to sonie spécifie art, and 
adopt a yieiding plunger as au élément of a bottle-sealing machine, was a 
meritorious conception. • * * Having gone Into the yieldlng plunger art, 
and adopted and adapted the hydraulic cylinder yielding plunger into and 
for a Iwttle-seallug machine, and having thus bridged over whatever gap there 
was between bottle-sealing machines and yielding plungers, and having thus In- 
corporated the t:wo arts together, he could not the next year adopt a mechani- 
cal trlp-yielding plunger to bottle-sealing machine use and then get a talid 
patent covering any klnd of a mechanical trlp-yielding plunger when used 
in a bottle-sealing machine." 

The opinion quotes also Judge Killits' language in (D. C.) 210 
Fed. 26: 

"But, when Painter patented the mechanlsm alleged to be infringed in 
this case, the art of bottle sealiug by crowns had already invaded tlie art 
of yielding pltman, of which the Hnown forms were many, and had made an 
appropriation therefrom. * * * 

"Whatever may be the merits of his invention we flnd uothing in the grant 
which shuts the door of opportunity to some other Inventor to go to Che 
yielding plunger art for an old devlce of thIs character." 

See, also, Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 20 
Sup. Ct. 708, 44 L. Ed. 856. 

If the same inventor cannot twice bridge the gap between the arts, 
it follows equally that a subséquent inventor cannot claim invention in 
this respect after a previous inventor has combined the arts. 

It was not an invention, for Osburn to think of going to the art of , 
weaving flexible tubes, because Herrick told him in express terms what 
he would find there. 

There remained for Osburn's later patent, not broadly the adoption 
of weaving from another art, but only the adaptation of weaving to 
one of the members of Herrick's conduit; i. e., his spiral lining, 

But the art of flexible electrical conduits as it existed before Qsburn 
is not confined to Herrick's device, even if it be assumed that Herrick's 
tube was the only one^ in actual use. The prior art shown in this case 
includes also the patented art. An invention is completed, and, in the 
eye of the law, reduced to practice, when the application is filed. After 
the issue of a patent it is in the art, and négatives novelty of subsé- 
quent devices to the same extent as if the patented invention had been 
manu factured and used. 

This question has been thoroughly discussed by the Circuit Court of 
Appeals for this circuit in Automatic Weighing Mach. Co. v. Pneu- 
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matic Scale Co., 166 Fed. 288, 293 et seq., 296, 92 C. C. A. 206, in an 
opinion by Judge Coït (citing the Téléphone Cases, 126 U. S. 1, 535, 8 
Sup. Ct. 778, 31 L. Ed. 863), and is also considered by that court in 
McCreery Eng. Co. v. Mass. Fan Ce, 195 Fed. 495, 115 C. C. A. 408. 
The conceptions disclosed in such patents négative novelty in similar 
conceptions by subséquent inventors. 

The Bergman patent, No. 603,230, April 26, 1898, discloses and il- 
lustrâtes by drawings a conduit the foundation of which is a tubular 
woven tube. The fact that such a tube is thus disclosed cannot be 
belittled by the fact that he also proposes the use of knitted and braid- 
ed tubes. He says that the tubes hâve "warp threads and woof 
threads, which may be combined in any manner well known in the art." 

Woven tubes, when used, will resist séparation of the turns of a 
spiral member and dismemberment of the parts. 

The Osburn conduit shows no novelty in the means by which the 
turns of a spiral member were held together, but only novelty in so 
uniting the turns of a stifif helical or weft member, for a spécial use. 
Does it show novelty in the avoidance of obstructions in the tube such 
as those peculiar to Herrick's construction? What are those obstruc- 
tions? The conductor, it is said, when drawn into the Herrick con- 
duit, might catch on the edge of a coil of fiber, and the friction due to 
this would cause the elongation of the helical member, and thus con- 
traction of its diameter. This, however, as is pointed eut, is a pe- 
culiarity of Herrick's two-piece construction. It is not a feature of 
Herrick's outer tube, nor of Bergman's tube, patent No. 603,230, of 
1898. It is due to the use of an interior spiral élément without weav- 
ing the turns together. Osburn mended thèse defects of Herrick by 
the use of weaving to unité the turns, thus preventing dismemberment, 
as well as stretching and conséquent réduction of the interior diameter. 

But there was another very simple way to avoid thèse defects, name- 
ly, to pull out the spiral entirely and discard it. 

This method was practiced extensively — so extensively that the 
Underwriters, after a number of years, barred the Herrick tube until 
it was modified by making perforations so that only short lengths of 
the spiral lining could be pulled out. 

By using for a conduit either Herrick's outer tube or Bergman's 
tube, thèse defects of dismemberment by violence, and conséquent 
obstruction to the passage of the wires, are avoided; and both of thèse 
were in the art of flexible electric conduits before Osburn. The évi- 
dence shows beyond question that a tube which remedied both of thèse 
defects was well known and was used in the prior practicâl art long 
before Osburn. 

It was a common practice to use the Herrick outer tube as a flexible 
electric conduit. This is estabHshed by évidence of the plaintiff, as well 
as by évidence of the défendant. Plaintifï's witness Osburn testified 
as fpUows, concerning removal of Herrick's spiral Hning: 

"Cross-Int. 427. This pulling out of the helical member was ordiuarlly 
(lone before the wire was inserted, was It not? Ans. Yes. 

"Cross-Int. 428. And how early was that practice eàlled to your attention? 
Ans. 1 would say about 1896 or 1897. 

"Cross-Int. 429. That is to say, the construction vyas such that the con- 
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tractor could pull out the hélix and make a smaller do for a larger ope; Is 
that right? Ans. That is correct; that is, I don't mean to infer that it was 
satisfactory from ail vlewpolnts when that was done." 

Plaintiff's witness Corrigan testified : 

"Int. 17. In what manner dld you flnd Circiilar Ixiom belnj? used at the 
time you introdnced Flexduct? Ans. I met numerous reports that In the in- 
stallation of the material that the wireman or contractor frequently removed 
the helical coil or flber from the interior of the tube. 

"Int. 18. And in sueh instances what use was made of either member of 
the Circular Loom conduit? Ans. The helical coil or flber was destroyed or 
concealed, so that the electrlcal inspecter would not see it, and the reniainlng 
canvas cover was installed, admitting of the use of much larger wire than 
the prescrlbed size would admit ot, if the helical coil had been retain- 
ed. * * • 

"Int. 46. During the period that workmen were removing the helical mem- 
ber from the Circular Loom after the canvas cover, as you call it, was 
separated, to what size of ' conduit havlng the helical member within it did 
such canvas cover correspond? Ans. The canvas on quarter-inch size could 
be used for three-eighths inch; three-eighths inch could be used for a half- 
inch. 

"Int. 47. What was the resuit of such practice as that upon your trade? 
Ans. It was very much to our dlsadvantage. 

"Int. 48. In what wny? Ans. A contractor could buy a quarter-inch Circular 
Loom llsted for six cents a foot and use it for a three-eighths listed at seven 
cents a foot." 

The testimony of William P. Gannett, Jr., defendant's witness, on 
this point is very convîncing. Mr. Gannett is a well-known and reputa- 
ble citizen, whose testimony is entitled to full crédit. He testified that 
during the period before 1896 he used the cover only of Circular Loom 
as a conduit for electric wires "a great deal." 

"Int. 8. Under what circumstances and for what reason? Ans. The con- 
struction of lining itself was too imperfect to eniploy in the condition in which 
it was presented for use, and we were compelled to remove the spiral portion, 
and also for the reason that the matter of size was a worthy considération 
àt tlmes." 

He testifies to the use in this way of lengths of 200 feet in the 
Providence Athletic Association building. 

Théodore P. Driver also says that often workmen would withdraw 
the inside spiral lining. 

This practice is also described in the plaintiff's exhibit patent to 
Lutz & Sibley, No. 825,227, of 1906, in which référence is made to — ■ 

"the class of flexible conduits which hâve an insulatlng paper tube or lining 
inelosed within a fabric cover, usually woven or braided thereon. 

"In installing such conduits workmen frequently flnd the wire to be In- 
serted too large to readily enter the bore of the tube or lining, and they remove 
such paper tube or lining by puDing the same from its fabric cover, which 
naturally reduces the insulatlng quallties of the conduit with conséquent 
risk and danger/' 

We hâve already pointed out that the feature of insulation is no part 
of the Osburn patented invention, since both by the spécification and 
claims this is made nonessential. 

The plaintifï lays stress upon évidence that the conducting wires 
were generally introduced into the Herrick cover before the conduit 
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was placed in the building; but the time or way in which the wires 
are introduced is a matter outside of the Osburn patent. 

Much bas been said in the case about "fishing" the wires into the 
conduit, but this may be donc either before or after the conduit is 
placed in permanent position. A flexible conduit is no better adapted 
to fishing than a rigid conduit. The flexibiUty is useful in puttlng the 
conduit around curves, when installing it, but does not assist in fish- 
ing, once the conduit is installed. This is a feature which has been 
given undue emphasis, tending to a mystification of the issues. That 
the wire can be "fished" into the conduit shows merely that there are 
no objectionable obstructions or contractions in the conduit, whether 
fishing is done before or after the conduit is installed. 

Though tlie Herrick outer tube does not anticipate the claims of Os- 
burn's patent, yet it is a part of the practical art, well known to Osburn, 
which does directly anticipate much that is claimed for him by counsel 
to enlarge his patent and magnify his invention, and destroys what is 
now on the présent hearing asserted to be the essential novelty of the 
Osburn patent : 

"The ineuns whereby the turns wei'e held together and the obstructions 
of the Herrick conduit were prevented." 

Herrick used the flexible woven tube in combination. Practical 
men used it alone, and not in combination, and when so used it had 
means for preventing the séparation of the turns and any diminution 
of the size of the conduit due to séparation of the turns. If Her- 
rick's outer cover was not stiff enough, and did not hâve as much 
radial strength as was désirable, it was still capable of extensive and 
practical use, and its features cannot be claimed as a novelty brought 
into the art by Osburn. A single-wall woven tube, stiffened by com- 
pounds to such extent as made it of considérable practical use is in 
the art prior to Osburn, and the use of thèse features cannot be mo- 
nopolized by him or claimed as his contribution to the art. A strain 
exerted upon the end of the spiral of this device will not separate its 
turns or diminish the size of the interior. This is equally true of the 
devices illustrated by drawing and described in the Bergman patent. 
No. 603,230, and in the Johns patent. No. 459,509. 

To now ignore thèse patents would be a great injustice to the de- 
fendant. It is true that each discloses, besides woven tubes, braided 
or knitted tubes. But Herrick had used the woven tube, and Bergman 
and Johns both pointed out the use of fibrous materials, and a stiffen- 
ing by compounds for woven as well as braided or knitted tubes. 

That the removal of Herrick's spiral removed or lessened the in- 
sulation is a matter entirely immaterial to the case before us, in which 
the function of insulation forms no part of the claims in issue, and is 
made immaterial by the spécification. 

A defect of the plaintifï's argument is that it ignores ail but Her- 
rick's patent, excluding from the art of flexible electrical conduits ail 
other patents for such conduits, and ail practice before Osburn. Gan- 
nett and others improved upon Herrick, and obviated his defects 
when they pulled out his lining and availed themselves only of those 
■qualities of his cover which were not only obvious, but were expressly 
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pointed out ,by Herrick. They abandoned, at the same time, a dé- 
sirable feature of Herrick, namely, the stiffness due to the use oi his 
spiral lining. But before Osburn the art had fully solved the problem 
of making a one-wall conduit which could net be dismembered nor 
stretched long^tudinally, and with a lining for the tubing sufficiently 
smooth to permit the ready introduction of wires. : 

This diflfers from what the Circuit Court of Appeals considered was 
introduçed into the art by Osburn only in one particular; i. e., in 
respect to the means for preventing collapse: 

"A spiral harlng sufiiclent rigidlty of structure to malntaln a circumferen- 
tial rigidlty to the tube agalnst the conditions of use under whlch the tube 
is eaiployed." 

This îs means' for preventing collapse of the tube, which is not due 
to séparation of turns or dismemberment of parts. It is, of course, 
apparent thàt every woven tube présents more or less résistance to col- 
lapsing, aiid has a certain degrée ôf radial strength. But it was point- 
ed oiit by Mr.' Gooding, plaintiff's expert, that where the warp and weft 
possess the same characteristics the invention of the patent in suit is 
not présent. He says : 

"Osburn certainly did not intend to try to cover a simple woven structure, 
such a§ had been pld and well known for years, and In which the longitudinal 
and helical threads were alilie." 

As was stated in the plaintiff's brief on the former hearing : 

"The essence of the patent in suit Is a flexible tubular armor composed of 
a hard and résilient materlal lilce flber made in helical form, combined with a 
séries of longitudinal threads forming both a Unlng and cover or sheath, and 
also fllling the spaces between the turns or colis of the fiber, as shown in 
the Gooding sketch." 

After the users of Herrick's conduit had puUed out the helical 
lining, the art cpntained a tubular conduit, which was subject to im- 
provement in case it did not hâve a sufficient degree of stifïness to pre- 
vent collapse. : It needed no improvement to prevent stretching or dis- 
memberment. 

Osburn started with Herrick's spiral, the feature which was known 
in the art as suitabk to prevent collapse of a conduit, and had the 
problem of preventing the extension of its turns, which he solved by 
the use of weaving, follpwing Herrick in using weaving as a means 
for rendering a conduit nonextensible. 

The object of producing a conduit that shpuld be both nonextensible 
and noncollapsible could therefore be approached in three différent 
ways: , . 

A. Flexible conduits made upon circular looms and having thèse 
mechanical characteristics were old, and could, if suitable, be applied 
to protectconducting wires. Such conduits, if sufficiently flexible, 
nonextensible and noncollapsible, w;ou4d présent the mechanical struc- 
ture, of the claimsof Osburn. . 

Upon the évidence at the former hearing it was.found by the Circuit 
Court of Appeals that none of thèse, structures then presented was 
suitable to answer the purxjose of a flexible electric conduit, and those 
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were not regarded as sufficient on the question of anticipation. It 
foUows, therefore, that none of thèse structures, if used for an elec- 
trical conduit, would infringe the patent in suit, and that thèse might 
be adapted to such use by means other than those covered by Os- 
burn's patent. 

B. The Herrick spiral member could be interwoven with flexible 
warps, thus preserving the old résistance to collapse and giving more 
résistance to dismemberment. The new resuit is integrity of the 
structure, and theoretically, though not in practice, the dispensing with 
an outer cover, or the use of braiding instead of weaving for an outer 
member. This was Osburn's way. 

C. By using a woven tube having the same characteristics of Her- 
rick's cover in respect to resisting dismemberment and séparation of 
turns, but with both éléments so modified and so combined with ap- 
plied compounds as to render the whole tube sufficiently stifï to re- 
sist collapse while retaining sufficient flexibility. 

Osburn testified: 

"Int. 182. IIow generally were thèse compounds used for elther rlgld or 
flexible conduits at the time you made your invention? Ans. They were 
used generally in both rigld and flexible conduits ; in f act, in ail the con- 
duits that I was (ainiliar with at that time. 

"Int. ISÎi. What relation, if any, had the art of flre and garden hose to 
the art of electrleal conduits, so far as you understood it, at the time you 
made your invention? Ans. I had never head of flre and garden hose having 
been used for conduit installations. 

"Int. 184. What, if anything, In relation to the art of flre and garden 
hose, occurred to you at the time you made your invention? Ans. It didn't 
occur to me that any of thèse materials you hâve just mentioned were sult- 
able for this purpose." 

This seems to' apply to compounds, as well as to woven hose. 

It fully appears that the conception of making a flexible and non- 
coUapsible tube for electric wires from woven cotton stiflEened by com- 
pounds was distinct from Osburn's conception. 

The Circuit Court of Appeals has given a very broad construction 
to the term "semiflexible" used in the Osburn patent. Claims of such 
breadth rarely hâve been framed or sustained since the décision of the 
Suprême Court in the Incandescent Lamp Patent Case, 159 U. S. 
465, 16 Sup. Ct. 75, 40 L. Ed. 221. Nevertheless, it has read the 
claims with some limitation as to the material of the semiflexible élé- 
ment and its function in the completed tube. It must at least hâve 
sufficient rigidity of structure to préserve its form under the conditions 
of use. 

I find in the opinion nothing inconsistent with a holding that it must 
perform the function of preventing radial compression and collapse 
of the completed tube under ordinary conditions of use. 

It is not enough for the plaintiff to show that the défendant has pro- 
duced a tube which as a whole is stiflf enough td resist collapse; it 
must go further and show that this, in a substantial sensé, is due to a 
helical member composed of material which in its properties substan- 
tially resembles the materials referred to in Osburn's spécification. It 
must also show such différence in warp and weft that the function of 
preventing collapse can be traced to the weft. 
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The plaintiiï recognizes to some extent this requirement, and con- 
tends that as a matter of fact the defendant's weft member bas suffi- 
cient stiffness to give the required rigidity. On this issue it relies prin- 
cipally upon the affidavit of its expert, Gooding, based upon Exhibit A, 
showing a dissection of parts of defendant's tube. Great stress was 
laid by plaintiff's counsel upon this dissected tube, and upon the fact 
that, while the weft members showed an external coating of compound 
throughout their length, the warp members were only intermittently 
coated, due to the fact that the compounds did not penetrate to the 
interior of the tube. 

But the fallacy of this argument is apparent. It is in the fact of 
dissection, which bas destroyed the actual combination of parts ex- 
isting in the defendant's structure. The dissected exhibit does not 
correspond to anything made, used, or sold by the défendant, and does 
not represent their actual device, nor the character or function of its 
éléments. It is a "fallacious division of a unitary structure." Sport- 
ing Goods Sales Co. v. Haskell Golf Bail Co., 217 Fed. 407, 411, US 
C. C. A. 317. The dissection destroys the structural unity to which 
its qualifies as a whole are due. This is apparent upon a comparison 
of the dissected portion of the tube with the undissected portion : The 
whole bas a stiffness that is not found in the dissected members. 

The plaintifif seeks to prove that the defendant's combination is the 
sameas plaintiff's, by breaking up the defendant's combination and 
destroying the relation and functions of its parts. But the plaintifï, 
in my opinion, bas failed in its attempt to prove that the stiffness of 
defendant's tube is in fact due to the rigidity of a helical member, or 
that its flexibility is due to the différence between.thie material of the 
helical member and that of the vvarps. The défendant has proved as 
a matter of fact that the stiffness of its conduit is produced by the 
appHcaition of compounds to a tube of soft, absorbent, cottori warps 
and wefts, which in themselves are not within the claims in suit. 

It has also proved that as a matter of fact it is immaterial whether 
the weft is larger or smaller than thé warp, and that the compounds, 
when applied, give the required radial* strength to the entire tube, ir- 
respective of différences in the comparative size of weft and warp, or 
in the relative amount of stiffening compound absorbed réspectively 
by thèse -two éléments. It is also proved that in both types of tubes 
in évidence, those with a large weft and those with a small weft, the 
warp strands carry niore of the stiffening compounds than the weft 
strands. 

The testimony of J. A. Kennedy, superintendent of defendant's 
factory, explains this as follows: 

"The warp strands cover the vvèft, aild, there being more surface of the 
warp straud exposed to the campourlds, it absorbs the compounds qulckly, 
forming a smàlli arc. The strands loek iuto the weft, wliich prevents the 
couipounds^from penetratlng qulclUy." 

It also appeafs that the compound Was sO appHed that it shoUki not 
penetrate into thé interior of the tiibe ârid thus render it uhsùitable for 
the introduction of a coriductor. This is a feature referred to in the 
opinion of the Circuit Court of Appeals, but in another connection. 
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The fulfillment of this obvious requirement the plaintiflf seeks to dis- 
tort into a delibei'ate attempt to give to the warps flexibihty through 
an intermittent appHcation of compounds, while giving the wefts semi- 
fiexibiUty through the continuous apphcation of compounds. But this 
is an overingenious extension of the fallacious argument based upôn 
the dissection of the defendant's tube, and in itself is fallacious. 

The plaintiflf, to support its argument, must show that the stifïness 
of the defendant's tube is due substantially to the wefts, and to a sub- 
stantially greater extent than to the warps. It is proved, not only that 
the greater part of the stiffening compound is carried by the warps, 
but that each of the warps at the place where the compound is not 
applied is stuck to the wef t, passing up over the side of the weft into 
the compound, over the weft, and still in the compound, until it reaches 
the inner face. 

Dissection destroys ail those connections which in the completed 
tube prevent freedom of movement of the warps at the places where 
the compound is missing. Therefore the flexibility of the dissected 
warp is something that is not found in the completed tube, and the 
argument, though superficially plausible, is found demonstrably un- 
sound upon very slight examination. 

The part of the defendant's warp which is betwéen the turns of 
the weft is stififened, and only a portion, which is interwoven with and 
associated with the weft, is free from the compound. This is the re- 
verse of what is shown in Osburn's patent. In other words, the de- 
fendant's warp is stiffened at the jxiints where the Osburn warps must 
be flexible, and is left unstiffened only at those parts where it is so 
firmly associated with the weft as to prevent it from performing 
the function of permitting movements between the adjacent turns of 
the weft. 

The manner in which the stiffening is applied to the defendant's 
warps, therefore, destroys pliability, and does not assist the whole 
tnbe to be, in the language of Osburn's spécification (page 1, lines 64 
-66), "readily flexed, due to the relative movement permitted between 
the adjacent turns or convolutions," since the compound is applied 
at just the points where the warp should be flexible, to answer Os- 
burn's requirements. 

The plaintifï proposes as a crucial test the question whether, if the 
bulky weft member of the Plaintifif's Exhibit A should be interwoven 
with slender and intermittently compounded warp member identical 
with those exposed to view in Exhibit A, and combined in precisely 
,ihe same relation as set forth in the patent in suit, would the product 
lembody the invention of the patent in suit, as stated in the claims? 
But this clearly is not a crucial question, since such members are not 
so combined in defendant's tube. The question is fallacious. In order 
to combine the members as set forth in the Osburn patent, it would be 
necessary to reverse the order in which the parts of the warp are dis- 
posed in defendant's tube, and to bring the unstifïened portions of 
the warps between the turns, and not, as in defendant's device, upon 
the turns of the helical member at places where they are incapable of 
being bent, and where the walls of the hélix obstruct their pliability. 
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The stiffening of the defendant's tube by irrimersing it after it is 
woven, thus making both parts, weft and warp, stiff, and binding both 
together, does not resuit in the same relation of parts as in the Osburn 
patent, because at the very places where Osburn requires a pliable 
élément — i^ e., between the turns- — the défendant has stiffened the 
warps as much as, if not more than, the weft. 

Furtheriiiore, it. is in évidence, from defendant's witness Kennedy, 
that the use of such a weft, as by dissection is exposed in Plaintifif's Ex- 
hibit A, would not rendef the entire tube stiff enough ta meet the re- 
quirements of the Underwriters. 

There can be no doubt of the right of the défendant to use tubes 
having the same materials for warp and weft ; and, as they are the 
same before the compounds are applied, so they are the sam'é after 
they are applied. The argument that the intermittent application of 
the compounds to the warp is for the purpose of making the warp a 
flexible, as distinguished frôm a semiflexible, member, is unsouûd, 
since stififening is omitted only at those parts where the warp would not 
flex, and is applied and resists flexing at the very places where Os- 
burn required flexibility. 

We must therefore reject as fallacious the argument based upon the 
dissection 'df Exhibit A. The unity of thé structure is destroyed by the 
dissection, and the so-called flexible warps are erroneously assumed tO' 
be flexible in the tube, because flexible when dissected. 

■The plaintiff's contention that the defendant's tube infringes opens 
up the question whether the Osburn patent, upon such a construction 
of its claims, is valid, in view of the spécial prior art of flexible conduits 
for eiectric wires. 

It is, of course, still open to the défendant to contend that, if the 
claims of the Osburn patent are to be construed so broadly as to 
cover the defendant's new structure, they are invalid. This does not 
impeach the décision as to the validity of the patent, nor reopen the 
former question of inf ringement, but merely seeks to prevent undue 
extension of that décision to a new subject-matter. 

In view of the defen-dant's proof that the stiffness of its new tubes 
is due to the compounds, and that this is so irrespective of the compara- 
tive size of warps and wefts, the Bergman patent, 603,230, and the 
Johhs patent, 459,509, and the Herrick cover used with the spiral re- 
moved, acquire a nfew sjgnificance; for, though it may be held that 
they làckOsburn's spécifie élément, which performs the function of 
preventing côllapse, they disclose other means for stiffening the whole 
tube, and thus preventing its coUapse. This method is now proved to 
be effective, even if it be assumed that the warps and wefts of those 
former structures are of the same size, or that the weft is smaller than 
the warp. 

The plaintiff's expert, Gooding, testified, on the main case, as to the 
application of compounds to the Defendant's Exhibit Flexduct inner 
tube: 

"That there l.s no difflcùlty whatever !n applylng suitable compounds to 
the exterlor of the structure In such a uianner that the same will not pene^ 
trate to the interlor of the sald conduit." 
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Thîs would seem equally applicable to the tubes of Bergman and 
Johns. Obviously, in either of thèse constructions, the necessity of 
keeping the composition from forming obstructions in the interior 
would be apparent ; and bad workmanship in this particular cannot be 
attributed to thèse patentées to minimize the disclosure of means for 
preventing the coUapse of their tubes. 

The contention that thèse devices do not anticipate of course must 
estop the plaintifif from claiming that thèse or équivalent structures in- 
fringe. Yet it would seem that, if the structure shown in Fig. 1 of 
thé drawings of the Bergman patent were dissected in the same man- 
ner that defendant's tube is dissected in Plaintiff's Exhibit A, there 
wôuld be found a structure having a hélix stifïened throughout its 
length and giving some radial support against collapse. But it must 
be held that such a helical member is not the équivalent of the helical 
member of Osburn's patent, even though it gives some degree of ré- 
sistance to collapse. For the same reason it must be held that the 
dissected helical élément of defendant's tube is not the équivalent of 
Osburn's semiflexible member. The proofs entirely fail to show that, 
without that part of the compounds which is applied to the parts other 
than the hélix, the defendant's conduit could resist collapse under or- 
dinary conditions of use. Upon that point the testimony of the plain- 
tifï's expert must be read with great caution, and can be given no liber- 
ality of interprétation. It does not squarely corne up to proof that de- 
fendant's hélix can do the fuU work of Osburn's hélix, or that it of- 
fers more résistance to collapse than the other portions of the conduit. 
It might as well be read upon the Bergman helical member, if that 
were dissected. 

The defendant's expert says that : 

"It cannot be said that it alone Is stlff enough to fureish the requlslte 
resisting power to collapse." 

And defendant's witness Kennedy, the practical manufacturer, tes- 
tifies that such wefts would not make the tube stiff enough to meet 
the Underwriters' requirements. 

The plaintiff has failed to sustain the biirden of proof resting upon 
it upon this point; on the contrary, the prépondérance of the testi- 
mony is with the défendant upon this issue of fact. 

Furthermore, there is no separate élément in the completed tube 
of the défendant which corresponds to Osburn's separate hélix with 
sufficient space between its turhs to permit flexing of the entire tube. 
AU of the Osburn drawings show a spiral with its turns separated to 
an appréciable extent ; the patentée saying of his tube : 

"While belng readily flexed, due to the relative movement permltted be- 
tween the adjacent turns or convolutlons." 

This is an essential f eature when a hard helical member is employed. 
Osburn's spiral is substantially that of Herrick, who says : 

"By forming the lining as a spiral the reqnisite flexiblllty is secured, and 
this flexiblllty is increased by sligtitly separating the turns of the spiral." 

I am of the opinion that the Osburn combination of two éléments 
is a combination distinct in law and practically from that of the de- 
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fendant's conduit, which is composed of at least three essential élé- 
ments. Osburn's combination is complète, and must be complète, 
without the use of waterproofing compounds. Though he may apply 
them externally, he does not rely upon them to complète the patented 
combination. The defendant's helical member is designed to co- 
operate with waterproofing compounds, thus following the prior art 
as shown in the patents to Bergman and Johns, and thus differing 
essentially in character and function from Osburn's hélix. The weft 
threads are also designed to co-operate with a waterproofing com- 
pound. This waterproofing compound is an essential élément, having 
no counterpart in kind.or function in the Osburn patent conduit. 
It performs the functions of stiffening the whole conduit and of mak- 
ing (t iwater-resistingi Such a combination of similar éléments is in 
the prior art of elèctrical conduits. It contains absolutely nothing 
which was brought into the art by Osburn, but only that which un- 
questionably was in the art before Osbuïn. 

The défendant has the right to improve the stifïness of prior art 
structures by increasing the bulk of woven tubes and their absorptive 
qualities, and by varying the character and mode of application of the 
water and fire resisting compounds because Osburn apparently never 
thought of doing this, and because he never devised or introduced in- 
to the art any novel means of stiflfening a tube, but took what was al- 
ready in that art ; it being conceded that his helical élément was old in 
the Herrick patent. 

Plaintiff's counsel undertakes, upon his brief, to show that there 
is the same number of éléments in defendant's conduit and Osburn's 
patented conduit; but the argument in the brief upon this point from 
such able and ingenious counsel seems a confession of weakness. It 
does not meet, but disregards, the fact that, without the présence of a 
third élément, which is not in, nor implied in, the claims in suit, as a 
means for performing the function of rendering the tube noncollapsi- 
ble, the defendant's tube would be collapsible. It disregards also the 
function which this élément performs in the whole tube, binding the 
parts firmly together and rendering the whole body of warps, when in 
place, as stiff and résistant to collapse as the whole body of weft mem- 
bers. It also disregards the fact that, when the compound is so ap- 
plied that it stops short of penetrating the inner part of the tube, the 
resuit is a hard, cylindrical shell, in which the wefts and outer por- 
tions of the warps are firmly imbedded, but which shell owes its stifï- 
ness, continuity, and integrity to the third élément — the compound. 
If it be said that there is left in the interior a cylindrical portion of un- 
stififened portions of warps, which does not contribute to the stiffness 
of the tube, this does not correspond in kind or in function to the 
flexible éléments shown in the Osburn structure ; for in that structure 
the warps are flexible between the turns of the weft, while in the de- 
fendant's structure they are at that point stiff, and so bound to the 
wefts as to destrOy their flexibility. 

The plain fact of the matter is that the stififening is an essential 
élément of the defendant's combination, and that for its use it becomes 
essential to discard a hard, nonabsorptive, helical member, like that 
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of Osburn, and to employ one of highly absorptive material, like that 
of Bergman, Johns, or Herrick. The conception is radically unlike 
Osburn's, and is old in the art. If this élément is to be subtracted for 
the purpose of argument, it must be whoUy subtracted, in which case 
defendant's tube will collapse. If it be theoretically retained upon the 
weft, and theoretically subtracted from the warp, it will obviously be 
an impractical structure, which, according to the defendant's testi- 
mony, will still collapse, and which is not made or used by the de- 
fendant. 

But it is useless to follow further this argument, based upon a fal- 
lacious division of defendant's unitary structure. 

[2] The présent hearing illustrâtes even more fully than the former 
hearing the necessity of requiring a patentée to reasonably limit his 
claims, so that they shall embody and specify éléments essential to his 
actual improvement in the art. 'The right of a patentée to exclude oth- 
ers from the use of old and familiar mechanical combinations and 
structures must be carefully restricted. The duty rests upon the 
courts to guard the rights of the public against that form of unjust 
monopoly which may resuit from sustaining highly abstract claims. 
The language of the Suprême Court in Carlton v. Bokee, 17 Wall, 
463, 471, 21 L. Ed. 517, should be always in mind: 

"We think it proper to reiterate our disapprobation of thèse Ingenious at- 
tempts to expand a simple invention of a distinct devlce into an all-erabrac- 
ing claim, ealculated by its wlde generalizatlons and ambiguous language to 
discourage further invention in the same Uepartrnent of industry. * * * " 

An attempt to save such claims by a beneficent interprétation is 
not only contrary to well-established patent law, but a practical mis- 
take. Patent claims are advisedly made by skilled solicitors, and if 
they choose to claim abstractions or high generalizatlons they must 
stand by them. 

As was said in American Bell Tel. Co. v. National Tel. Mfg. Co. 
(C. C.) 109 Fed. 1043 : 

"The patent statutes requlre the patentée himself to claim and deflne his 
invention, so that the public may know its rights, and so that there shall not 
be imposed upon the courts the burden of constructing upon a hearing new 
claims from the interprétations that experts may place upon language of the 
most sweeping and gênerai chaiacter." 

To défend the use of such language it is not enough to say that noth- 
ing that corresponds to the words of this claim was used in a particu- 
lar art before. It does not follow that everything coming after in 
the art to which thèse words may be applicable is an infringement. 

An abstraction or a generalization never tells the whole story; it 
often excludes more of the real qualities of things than it expresses ; 
it sélects points of similarity in things which, from every practical 
point of view, may be dissimilar. The abstract term "pôle" is ap- 
plicable equally to things as remote as possible — the North ir'ole and 
the South Pôle. 

The claims in suit imply only mechanical requirements, but riot ail 
that is essential to the construction of a practical, usable conduit. 
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They should not be saved frora anticipation by the rejection of prior 
devices which are similar in mechanicai features, merely because such 
devices in other respects lack features of a practical conduit. 

If the claims include only éléments which relate to the same mechan- 
icai features as are foùnd in prior dévices they arc presumptively in 
the generic art of tube manufacture. Only when modifications to meet 
requirements peculiar to a sub-art appear in theclaims can it be said 
with any certainty that the invention is in a species art rather than 
still in the generic art. The genus includes the species, and their 
common features are in the saine art. Only when those modifications 
necessary to spécial characteristics of the species are made can it be 
said that the device leaves the generic art and enters the species art, 
or sub-art. Uogers on Patents, p. 58. 

[3] What is prior art is a matter that cannot be determined arbi- 
trarily, nor merely by a restriction of the claim to a spécial use. 

If the thing is old, and is applied to perform its old functions, 
it remains in the prior art, and cannot be made novel, in the sensé of 
the patent law, merely because used in new surroundings that do not 
affect its character or mode of opération. 

[4] The questions of invention and of infringement are not verbal 
questions, and neither can be determined by the test of the words used 
in the claims. 

In Goodyear Shoe Mchry. Co. v. Spaulding (C. C.) 101 Ped. 990, it 
is said: 

"Infriugement should not be determined by a mère décision that the 
terms of a clalm of a valid patent are applicable to the def endant's device. 
Two things are not necessarlly similar in a practical sensé because ttie same 
words are applicable to each. The question of infringement Involves considéra- 
tions of practical utillty and of snbstantial Identity, and therefore must be 
quantitative, as well as qualitative." 

This language was quoted with approval by the Circuit Court of 
Appeàls of the Second Circuit in Edison v. American Mutoscope & 
Biograph Co., 151 Fed. 767, 773, 774, 81 C. C. A. 391. 

The défendant has met' the plaintiff's contention that the stifïliess 
of its tubç is due to the use pf a large weft rather than a small, by 
producing'two tubes, one of which has a small and the other a large 
weft. To ordinary inspection they are equally stifï, and defendant's 
witnesses so testify. This effectually establishes the fact that the 
stiffness is due tO the compounds alone, and not to the pârticular man- 
ner in which the soft cotton components of the tube are placed. ' The 
plaintiff doés not meet this with évidence to the contrary, though there 
was f uU opportunity for it to do so, had it desired ; and the omission 
to controvert this fact indicateâ that it prefers to take ils chances of 
arguing the case on a theory of opération and as a matter of language 
rather than upon a comparison of thèse exhibits in respect to the func- 
tions actually performed by the compounds in them. 

I find that, if construed so broadly as to include the defendant's 
device, the patent in suit is anticipated by Bergman. It would not in- 
volve invention to make his weft larger than the warps, or vice versa, 
in view of what was well known in the art of constructing woven 
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tubes. Furthermore, such différences are now proved to be imma- 
terial. 

Assuming the validity of the patent, and foUowing the construction 
placed upon it by the Circuit Court of Appeals, the defendant's device 
does not infringe; for it does net contain the same éléments as are 
required by the claims, and also because it is a distinct combination of 
différent éléments, which are différent in function and in their mode 
of co-operation, as well as différent in number. The patented claims 
are for two éléments ; the defendant's structure is of three, ail es- 
sential, and ail co-operating under a principle of combination différent 
from that of Osburn's structure, but similar to that of prior patented 
devices in this spécial art. It does not contain a semiflexible, helical 
élément corresponding to any one of the foUowing descriptions there- 
of by the plaintiff: 

"A tubular arraor composed of hard atid résilient material like fiber made in 
a helical form like the Herrlck conduit." 

"Winding a Btrip of hard and résilient material helically, se as to constltute 
a practically continuons wall and armor." 

"A tubular structure formed by winding a strip so as to constltute a prac- 
tically continnous wall and armor." 

"Helically wound to form a practically continuous wall and armor," 

"Primarily an armor to prevent injury to said wires." 

"A protecting wall as nearly continuous as is possible and composed of 
tough, strong material." 

"A standard of rigldity had been flxed and established by the Herrick 
tube and was recognized by persons in the art. It consisted of a continuous, 
rigid wall or armor." 

"No hélix or circumferentially extending members would be suitable, ex- 
cept such as formed esaentially a tuhe, constituting an armor." 

It does not contain a flexible élément corresponding to Osburn's, 
since defendant's warps contain more stiffening than the helical mem- 
ber, and are most inflexible at the points where Osburn's device re- 
quires flexibility. 

The stiffness of defendant's combination is no more (if as much) 
due to the material of the helical member than to the material of the 
longitudinal members. 

And, finally, its third élément, entirely absent in Osburn's structure, 
not only enters into the fibers of the two woven éléments to' stiffen 
them, but surrounds and binds them firmly together. 

The défendant has presented a very fuU digest of prior art patents, 
showing the merger of arts, the interchangeability of conduits for dif- 
férent uses, and the development of the art of constructing conduits 
for electrical and other purposes from woven fabrics and stiffening 
compounds; and this should receive careful considération in deter- 
mining Osburn's merits as an improver and inventer, and the range 
of équivalents. 

The extraordinary breadth of the plaintiff's présent construction of 
his claims is shown by the fact that he seeks to exclude from an ap- 
propriate use, not only those products of the circular loom in which the 
weft member is stiffer than the warps, but also the products of thost 
inventors who are seeking to construct tubing for meohanical uses, 
and for insulating and waterproofing purposes, by the use of com- 
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poundSi ; Plaintiff itj tum directs its daims at the use of weaving, and 
at the use of compounds, though both the art of weaving and the art of 
compounding had been corhbined in the flexible conduit art before his 
invention, and , though . he inyented nothing in compounds. • His me- 
chanical daims are reliéd upon to include materials suitable because 
of fire or water resîsting qualities, or because of economy in con- 
struction.' 

AU this' seems ta me in the nature of a raid upon the jproper terri- 
tory of the manufacturers and users of cifcular looms, and of the 
manûfacturers of tubings stiffened by compounds. It may not be in- 
appropriate to suggest that letters patent for inventions are not intend- 
ed to perform the function of letter of marque. 

There still remains a word to say about the merits and scope of Os- 
burn's invention, though this requires some répétition. A conduit 
vvhich, if well made, answered the requirements of the art ifl ail re- 
spects except résistance to violent dismemberment, was in the art^- 
Herrick's conduit. Osburn's tube performs no function and answers 
no gênerai requirement of the art that a well-constructed Herrick tube 
did not ansv/er. This was flexible enough, and noncoUapsible enough. 
Bergnian's patent discloses a conduit which, if its drawings are fol- 
lowed, will resist dismemberment, and which, as is now proved, may 
be made stiff enough to resist collapse. There was no novel con- 
ception as to what was required or what would be useful. There was 
only a mechanical defect or weakness of structure to be mended or ob- 
viated. 

The efl^ective prévention of séparation of the turns of a spiral by 
weaving was shown both in Herrick and in Bergman, and was funda- 
mental to the product of the circular loom; and, what is of spécial 
importance, it was equally effective to this end, whatever the différ- 
ences of warp and weft. What was accomplished by Osburn was 
not effective résistance to dismemberment broadly, since that was old 
in Bergman's illustrated woVen tube and in Herrick's cover, but ef- 
fective résistance to displacement of the turns of a spiral like Her- 
rick's, an élément that was itself to form a rigid, practically continu- 
ons wall or armor. 

[5] Now it seems to me that it is hardly proper to consider the 
problem of preventing the séparation of the turns of a spécial form 
of hélix, and the mending of a defective construction of a device which 
is defective only in strength of construction, as a problem peculiar to 
the art of electrical conductors. That is the kind of a problem which 
a skilled mechanic is expected to meet rather as a détail of construc- 
tion than as a problem peculiar to a particular art. Many defects in 
détails of construction are remedied by mechanics who hâve only 
gênerai mechanical skill, and who hâve had no part in the invention 
of the machine whose defective construction they remedy. For ^ex- 
ample, a mechanic who prevents the overrotation of a numéral wheel 
in a counting machine, by means of a stop, does not invent a counting 
machine, even though he was first to use a positive stop in a counting 
machine. In Felt & Tarrant Mfg. Co. v. Mechanical Accountant Co. 
(C. C.) 129 Fed. 386, it was held that, to prevent the excessive rota- 
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tion of a wheel by a stop, either positive or frictional, and to remove 
the stop to permit the further opération of the wheel, were features 
so common in niechanical construction that they cannot be monopoliz- 
ed for the purposes of any particular art, even though one is first to 
use them in that particular art. See, also, Mast, Foos & Co. v. Stover 
Mfg. Co., 177 U. S. 485, 492, 493, 20 Sup. Ct. 708, 44 L- Ed. 856; 
Lovell Mfg. Co. V. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 37 L. Ed. 
307. Mending a known and spécifie defect and thereby restoring a 
part to its intended relation to other parts, and strengthening weakness 
of construction, do not, except in very unusual cases, entitle one to 
rank with inventors who hâve solved some problem peculiar to a 
spécial art. 

One who was first to use in a flying machine a sailor's knot or a 
weaver's knot, or any other known means for more securely f astening 
together separate parts, or one who was first to use wood or brass 
in the art of flying machines, cannot by claiming that he was first to 
introduce thèse into the art of flying machines exclude subséquent 
inventors of flying machines from their birthright in ordinary ma- 
terials and ordinary mechanical modes of construction. 

Yet in this case we hâve claims to exclude manufacturers and own- 
érs of circular looms from an important part of the field of use to 
which their known products are applicable, by reason of the mechan- 
ical qualities of the products. The circular loom is the resuit of the 
work of many inventors, and tubular weaving, like flat weaving, pro- 
duces many products, ail having the essential characteristics of inter- 
woven warps and wefts, and longitudinal strength. 

Tubular woven fabrics with a stiff weft, resisting collapse, being 
old, it is in my opinion entirely against the whole course of former 
décisions to exclude manufacturers of flexible tubular conduits from 
selling them for the use of inclosing conducting wires. It is unrea- 
sonable. 

While I am of the opinion that justice to this défendant requires 
a reconsideration of the main case, this, of course, can be donc only 
by the Circuit Court of Appeals. I must accept the décision of the 
Circuit Court of Appeals that the Osburn patent is valid, when its 
claims are so construed as to cover defendant's former combination. 
But this clearly does not conclude the questions of infringement rais- 
ed in this case ; neither does it conclude the defendant's contention 
that, if the claims are so broadly construed as to cover defendant's 
présent device, they are invalid. 

Certain objections to testimony were made, but do not require de- 
tailed discussion. 

The Underwriters' rules are quite as admissible now as upon the 
main hearing. They are business facts, and establish practical stan- 
dards affecting practical use. The plaintiff should be consistent ; and, 
having relied upon them, the défendant has the same right. 

The defendant's small weft construction is clearly admissible in 

contradiction of plaintiff's contention that the résistance to collapse 

is due to the stififness of the weft rather than to the stiffness of the 

entire tube, or to the stiffness of the warps, and as showing that, ir- 

248 F.— 35 
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respective of the features Upon which plaintifï relies, the two tubes of 
différent construction are practically the same. 

The defendant's witnesses were before me with their exhibits. They 
were intelligent and compétent, in their testimony as to the character 
of defendant's pfoducts, much of which is practically uncontradicted, 
though plaintiff had f iill opportunity to offer witnesses in contradic- 
tion, had it desired to do so. 

The supplëmental bill wîll be dismissed upon the ground of non- 
infringement. 

A draft decree may be pres.ented accordingly. 



THE ROYAL ABROW. 

(District Court, N. D. Callfornla, Tlrst Division. February 23, 1918.) 

No. 16320. 

Seamen ®=12 — CoNTBACTS— Construction. 

Whiere tlie shipping articles dld not deflne the dutles of a mess boy, 
and hewas hlred through a union, whose rules prescribed the hours as 
froin 6 a. m. to 7 p. m., the master, in the absence of proof of any clear 
custom to the contrary, may not discharge the mess boy because he de- 
clined to serve coffee to the men at ah earlier hour. 

In admiralty. Libel by H. W. Petersoii against the American steam- 
ship Royal Arrow. Decree for libelant. 

F. R. Wall, of San Francisco, Cal., for libelant. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for respondent. 

DOOLING, District Judge. Libelant shipped on board the Royal 
Arrow as mess boy for a voyage from San Francisco to Taku Bar, 
China, and return. He was discharged by the master before the Unit- 
ed States consul at Cebu, Philippine Islands, and brings this action for 
expense of his maintenance and transportation to Manila, whence he 
was sent home on a government transport, and for his wages up to the 
date of his arrivai in San Francisco, because, as claimed by him, he 
was wrongfuUy discharged. 

The reason for his discharge was his refusai to serve coffee to the 
men at 5 :30 a. m. He had served the men at this hour on the voyage 
between San Francisco and Shanghai, in the expectation that he would, 
as was the custom, be paid by the men for such service. The men 
failing to pay him, he declined to render further service to them be- 
fore 6 a. m. The master ordered him to do so on three several days, 
and, upon his refusai, fined him four days' wages, or $6, for each re- 
fusai. At Cebu he discharged him and left him without means, except 
the sum of $18.40. The consul upheld the fine of $6 and the discharge. 

The master claims that the men were becoming troublesome and 
mutinous, because of their failùre to receive coffee at 5 :30 a. m., and 
that libelant's discharge was necessary for the welfare of the ship. 

The shipping articles do not define the duties of a mess boy, but it 

«gisoFor other cases see same toplc 4: KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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is in évidence that their hours of service are, by the rules of their un- 
ion, from 6 a. m. to 7 p. m. In the absence of any spécifie contract, as 
libelant was employée! through his union, it must be taken that, when 
respondent went to the union for a mess boy, it was a part of the con- 
tract of employment that he should, except always in cases of emer- 
gency, work regularly at the union hours. If, with some understand- 
ing with the men, he worked longer hours, to be paid by them for the 
overtime, he could not ordinarily be compelled by the master to per- 
form this extra work. 

It is not permissible for the master to dissolve the contract with the 
seaman and discharge him for trivial reasons. The master has the 
power of fining for disobedience, and he exercised that power; wheth- 
er rightly or not need not be determined. But in view of the impHed 
contract as to hours arising eut of the employment of Hbelant through 
his union, and the silence of the shipping articles on the subject, and 
the absence of proof of any clear custom to the contrary, the court 
must find that the regular working hours of libelant were from 6 a. m. 
to 7 p. m., and that the master was not authorized to discharge the li- 
belant for failure, in the absence of any emergency, to go to work 
earlier. 

A decree will be entered for the libelant for the sum of $123.50, the 
amount claimed, and for costs. 



In re IKDEPENDENT SEWER PIPE CO. 

(District Court, S. D. California, S. D. March 4, 1018.) 

No. 2173. 

1. Cabriebs <S=>12(i.) — Rates ànd Ciiabges— Stàttjtoby Régulations. 

Under Public IJtillty Act (St. Cal. 1915, p. 115 et seq.) § 14, requlrlng 
carriers to file sehedules of rates and charges, section 15, proMblting 
changes of rates, except af ter 30 days' notice, unless perniitted by the 
Railroad Commission, and section 17(a), subd. 2, prohibiting the collec- 
tion or receipt of a greater, less, or différent compensation than that 
specifled in the schedules, a rate, when reasonable and adopted, announc- 
ed and published with the consent of the Commission, becomes fixed, cer- 
tain, and exclusively applicable, and no otlier rate niay be charged and 
coUected for a particular commodity than that specifled In the schedules. 

2. Oabrieks ®=3l8(l)— Rates and Charges— Ovebchabges and Undebchakges. 

Under the California Public Utility Act, if a différent rate be charged 
or collected than the one published in the carrier' s schedules for that 
commodity, a refund may be had in the case of an excess, or a reeovery 
of the différence in case of an undercharge. 

3. Cabriers <S=>12(1) — Rates and Cuabges— Sïatutoby Régulations. 

l'nder the California Public Utilities Act, no mistake of fact, or spécial 
practice, engagement, or understanding of the parties, can render a différ- 
ent rate applicable to a commodity than that specifled in the carrier's 
schedules. 

4. Carriers <©=>196 — Action for Charges — Weight op Evidence. 

In a proceeding on a claim for unpaid freight charges, évidence held to 
show that the commodity transported was clay, and not sand, to which a 
différent rate applied. 

<®=For other cases see sanie toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexœ 
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6. Cakriebs <g=»12(l) — Reoulation»— Détermination bt Railroad Commis- 
sion— Conclusiveness. 

A pnK'eeding before a Rallrond ComniisRion, in whidi it refused to 
ellinlrmte a rate on sand between certain points hecaus^e tliere was mate- 
rlal to be sliipped which was Incontrovertibly sand. was not coticliisive as 
to whether niaterial transported between tbose points was sand oi- elay. 

6. Cakriebs ®=>12(1) — Heoulations — fjEGistjkTivE and JuniciAi, Qukstions. 
What rate sliould be established for hanlini; a specified coiuniodit.v is 
an administrative or légal question, properly ileterminable by a Itailroad 
Commission ; bnt what a given comniodity is is a judicial question, over 
which tbe Commission bas no Jurisdietion. 

In Bankruptcy. In the matter of the Independent Sewer Pipe Com- 
pany, bankrupt. On review of an order of the référée disallowing a 
daim. Order annulled, and matter re-referred to the référée, with di- 
rections. 

A. L. Abrahams, of Los Angeles, Cal., for trustée. 
W. I. Gilbert and F. S. Sisk, both of Los Angeles, Cal., for claim- 
ants. 

BLEDSOE, District Judge. Review is sought of an order of the 
référée disallowing in full a claim of the Southern Pacific Company 
against the bankrupt in the sum of $1,749.09, representing alleged un- 
pâid freight charges upon a certain commodity transported over claim- 
ant's lines from lone, Amador county, to Tropico, Los Angeles coun- 
ty, and also for the transportation of a similar commodity from Alber- 
hill and Prado, Riverside county, to Tropico. 

California has a Public Utility Act (Stats. Cal. 1915, p. 115 et seq.) 
modeled, at least with respect to railroad companies, after, and there- 
fore to be construed similarly to, the fédéral Interstate Commerce Act. 
Section 14 of the act (p. 122) provides that the carrier shall file with 
the Railroad Commission and kcep open for public inspection sched- 
ules showing the rates, fares, charges, and classifications for the trans- 
portation between termini within this state of persons and property 
from each point upon its route to ail other points thereon, etc. Section 
15, p. 124, provides that, unless otherwise permitted by the Railroad 
Commission, no change shall be made by any public utility in any rate, 
fare, charge, or classification, except after 30 days' notice, etc. Sec- 
tion 17a (2), p. 124, provides that: 

"No coinnioii carrier shall eharfre, demand, collect or reeelve a greater or" 
less or différent compensation for tbe transportation of persons or property, or 
for any service in connection therewitb, than the rates, fares and charges 
applicable to siicb tninsinirtation as specified in its sehedules flled and in 
effect at the time; nor shall any such carrier refund or remit in any mauner 
or by any device, any portionof tlie rates, tares, or charges so specitied, ex- 
cept upon order of the Commissiou," etc. 

The same inhibition is reiterated as to public utilities generally in 
section 17b, p. 127. Appropriate penalties (sections 76 and 77 , p. 167), 
being not less than $500 nor more than $2,000 fine for each violation of 
the provisions of the act, as against the public utility guilty thereof, 
and by both fine and imprisonment against any officer, agent, or em- 
ployé thereof, are provided. 

@=3Far otber cases see same topic & KEV-NUMBEB in ail Key-Numbered Clgests & Indexe» 
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In this case it appears, without question, that the commodity which 
was hauled from lone to' Tropico, a distance of over 500 miles, con- 
sisting of about 25 carloads, was hauled, waybilled, and paid for by 
the bankrupt as "sand," the rate on which under the published sched- 
ules at ail times in question was $2.20 per ton. (One of claimant's 
briefs contains a statement, coming from one of its gênerai officers, 
that the classification in the schedules was "common sand" ; but I 
do not find this sustained by anything in the record. It would seem 
"important, if true," although, perhaps, the term "sand," as used in the 
schedules, would import "common sand.") At the same times the 
rate on "crude clay (except china clay or kaolin)" was $3 per ton. 
The commodity shipped from Alberhill and Prado to Tropico, amount- 
ing to 13 carloads, was waybilled as "clay," although, as hereinafter 
referred to, it also seems to bave been considered by the référée as 
having been shipped as "sand." 

The question in the case is whether the substance actually transport- 
ed by claimant was sand or clay. If sand, at least with respect to the 
lone shipments, the carriage charges hâve been fuUy paid. If clay, 
under the law as repeatedly determined, the carriage charges with re- 
spect to such shipments having been paid only in part, it is not only 
claimant's right, but its duty, to présent its claim, and, if possible, 
eflfect a recovery as for the balance due. Loath as I am to disagree 
with a référée upon a question of fact presented upon review, I am 
constrained to believe that in this case the référée has arrived at er- 
roneous conclusions with respect both to the fact and the law involved, 
and that in conséquence his order should be annuUed. The référée 
in his certificate, inter alia, says: 

"It also appears from uncontradlcted évidence adduced that the commodity, 
the character and proper classification of which is at issue hère, had been 
shipped over claimant's Unes for a nvimber of years prior to the shipments in 
question, and had been recelved by the claimant for shipment, under the 
classification of sand and at the sand rate. The commodity is, and at ail 
times has been, used commerclally as what is ealled a grog or Aller in the 
making of clay products, and is commonly and usually designated as what is 
known as 'lone sand.' " 

He then refers to the testimony of an expert geologist, ofïered by 
claimant, and, after admitting some inability thoroughly to under- 
stand just exactly what the expert intended to testify to — an inabihty 
which is shared by the court after reading his testimony carefully — 
the référée proceeds to quote the définitions of clay and sand as given 
in Webster's Dictionary, and then says : 

"An examination and inspection of the samples offered In évidence brings 
the substance within the définition of sand, rather than within the définition 
of clay. Taking ail the évidence Into considération, the référée finds that 
this substance, vlz. the commodity involved in this controversy, is geologieally 
as well as commerclally to be classified as sand." 

Some attention is then paid by the référée to a suggestion that had 
been made that the Railroad Commission had never classified this com- 
modity either as clay or sand, and that in a proceeding had bef ore the 
Commission, intended, as it is said, to effectuate that purpose, no ac- 
tion was taken. The référée then proceeds: 
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"The référée fiiuls that it vvas at the time of the shipments In question, and 
for a long tinio prior thereto had been, the practice ot the claimaut to carry 
tJie comiBodity in question at the sand rate, and that the cîalmant lias not oh- 
tained froni the Raiiroad Commission of the state of California permission to 
change the classification, so as to increase the rate on the eommodity In 
question ; nor has the claluiaiit ohtalned permission to change its practice of 
carr.ïlng this eommodity at the sand rate. The référée flnds that the Raiiroad 
Commission of the state of California has made no flndings or order per- 
niittlng tho claimaut to <'hange its said practice or classification, nor has said 
Commission made any flndings that the increase in the rate is justified." 

[1-3] The statement last expressed by the référée leads the court 
to indulge in the inference that it was the opinion of the référée that, 
since the Raiiroad Commission had not authorized an increase in the 
rate affecting the particular eommodity hauled by claimant, in con- 
séquence, claimant's claim for unpaid transportation charges should 
be deriied. My understanding of the situation, however, is that a rate 
becomes fixed, certain, and exclusively applicable because of the fact 
that, being reasonable, it is adopted, announced, and published with the 
consent of the Raiiroad Commission as the rate to be charged; that 
for the particular eommodity which may be specified in the rate, and 
between the termini stated, no other rate for the carriage of that eom- 
modity may be charged or collected ; and that, if a différent rate than 
the one published in the schedules for that eommodity be charged or 
collected, as for an excess a refund may be had, and as for an under- 
charge suit may be brought for the recovery of the différence. This 
is upon the principle that definite rates for definite commodities be- 
tween definite points are to be established, subject to such governmen- 
tal régulation as may be provided, and that, when so established and 
until lawfully changed, they niay not be departed from, in order that 
equality and justice and no discrimination may be had as among ship- 
pers. AU shippers, as well as the carrier, are required to live up to 
and in completest fashion abide by the rates; thus announced and adopt- 
ed; for an infraction of thèse rèquirements appropriate penalties are 
provided, àiid indubitable authority exists on the civil side of the courts 
to effect such a readjtistment as will make the charges fixed and the 
charges paid, or to be paid, accord. Louisville'& Nashville Rd. Co. v. 
iVIaxwell, 237 U. S. 94, p. 97, 35 Sup. Ct. 494, 59 h. Ed. 853, L. R. A. 
1915E, 665; Central of Georgia Rd. v. Curtis, 14 Ga. App. 716, 82 
S. E. 318; m. Cent. Ry. Co. v. Separi (D. C.) 205 Fed. 998; South. 
Ry. Co. v. Harrison, 119 Ala. 539, 24 South. 552, 43 L. R. A. 385, 72 
Am. St. Rep. 936; Pecos Valley Ry. Co. v. Harris, 14 N. M. 410, 
94 Pac. 951; Davis v. Sou. Pac. Co. (D. C.) 235 Fed. 731, in which 
case this court had occasion to consider the gênerai subject-matter 
hère involved and announced conclusions which seem tç be fortified 
by authorities apposite herein. No mistake of fact, or spécial practice, 
engagement, or understanding of the parties, will suffice to change the 
gênerai rule hereinabove announced. The only question open to debate 
is : What is the particular rate established for the eommodity actually 
hauled, and has it been paid? Texas & Pacific Ry. v. Mugg, 202 U. S. 
242, p. 245, 26 Sup. Ct. 628, 50 L. Ed. 1011. 

So, the question in the case, irrespective of what the parties may 
hâve thought, donc, or said in the matter of transporting this com- 
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modity, is : What was the commodity ? Was it "crude clay (except 
china clay or kaolin)," or was it "sand"? This is a fact, to be deter- 
mined as any other fact in litigation, but in which the conduct or ad- 
mission of the parties is to hâve no weight. The public are interested 
in seeing, as they are determined, that specified commodities shall 
pay the specified charges; nothing more, nothing less. 

[4] The conclusions of the référée seem to be based partly upon a 
Personal inspection of the commodity, samples of which were received 
by him in évidence, and which samples hâve been transmitted to and 
examined by this court, and partly upon the évidence of the experts 
above referred to. In so far as the évidence of the experts is con- 
cerned, in my judgment, the conclusions of the référée stand without 
support. In spite of the confessed inability to détermine ail that the 
expert was intending to testify to, it does appear that he stated, with- 
out qualification, that the commodity, physically considered, was made 
up of 22.36 per cent, of sand and 77.64 per cent, of clay. His chemi- 
cal analysis of the commodity showed the following ingrédients : SiH- 
ca, 66.50 per cent.; iron oxide, 2.71 per cent; alumina, 21.65 per 
cent.; lime, .20 per cent.; magnesia, .47 per cent.; alkalies, 1.61 per 
cent. It also exhibited an ignition loss — that is, dehydration — of 6.86 
per cent. This analysis corresponds markedly with analyses of différ- 
ent clays, as shown in the Americana and New International Encyclo- 
paedias, title "Clay." Accompanying his chemical analysis in the state- 
ment transmitted by him, the expert says : 

"The ranterial of the spécimen is a sandy white clay or lîaolin. • • ♦ 
This clay, liUe îiU otlier clays, is a mixture of décomposée! rock materials. In 
this clay the substance appears to be almost entirely lîaolin, the essential sub- 
stance of the high-grade clays. A considérable part of the material is granu- 
lar decomposed feldspur. which is clay and can be pulverized between the 
Angers. Some of the granules are fine quartz sand." 

One of the witnesses ofifered by the trustée, an employé of the bank- 
rupt at its sewer pipe factor)^ testified that the commodity in question 
was used as "grog." He also said that he had never seen a sample 
of the commodity tested, to see whether it was plastic or not, and he 
did not think that it was plastic. The eleventh édition of the En- 
cyclopaedia Britannica, sub nom. "Clay," says that clay is: 

"A flne-grained, almost impalpable substance, soft, more or less cohérent 
when dry, plastic and retentive of water when wet. * * * It consists es- 
sentially of hydrous aluminum silicate, with various impuritles. * * * 
Sands are more coarse-grained than clays. * * ♦ A Uttle clay, stirred up 
with waler in a glass, takes hours to settle, and even after two or three days 
some remains in suspension. * * * ïheir [pure clays] silica ranges from 
about eO to 45 per cent., varying in accordance with the amount of quartz 
and feldspar présent. Alumina is high in the tiner clays (18 to 30 per cent.). 
Magnesia is never absent." 

Under the title "Sand" the same authority says: 

"When rocks or nùnerals are pulverized by any agencies, natural or artificial, 
the products may be classed as gravels, sands, and muds or clays, according 
to the size of the individual particles. If the grains are so fine as to be im- 
palpable (about 1/1000 in. in diameter), the deposit may be regarded as mud 
or clay." 
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The Standard Dictionary defines clay as: 

"A common earth of varlous col ors. compact and brlttle when dry, but plas- 
tic and tenaelous when wet. * • • A hydrous alumliium silicate." 

It defines sand as : 

"A grain or particle of rock materlal large enough to be easlly^ visible to 
the naked eye, but not so large as to be regarded as a stone or ijebbïe, forming 
an Incohérent aggregate." 

The Century Dictionary says bf clay: 

"The materlal resultlng from the décomposition and conséquent hydratlon 
of the feldspathlc rocks. * * * As thus formed it almost always contains 
more or less sand, or slliclous materlal, mechanlcally Intermixed. After thls 
has been separated, the clay Itself Is found to eonslst of a hydrated silicate of 
alumlnum ; but it is not yet posltlvely made out that there Is one definlte eom- 
binatlon of thls kind, constitutlng the essentlal basls of ail the substances to 
which the name clay is applied. AU clays contaln hygroscopic water which 
may be expelled by heatlng to 212° P. ; but they also contain water in 
Chemical comblnation, and when thls Is drlven oiï by Ignltion the clay loses its 
plastlclty, which cannot be restored. Ordinary clay contains more or less 
lime and other Impurltles, which render It to a certain extent fusible. The 
purer varieties are refractory, and are known as lire clay. The plastlclty of 
clay is of great importance, as without thls quality It could not be easlly 
worked Into the varions shapes for which It is used." 

Geikie, a world-accepted authority on Geology, says of clay (volume 
2, New Science Library, p. 158, J. A. Hill & Co., 1904): 

"When wet, it can be kneaded between the Angers; when dry, it Is soft 
and friable" (easlly pulverized). 

Dana, in his text-book on Geology, p. 34, says: 
"Pure clay, or kaolin, Is whlte and feels greasy." 

I find the term "grog" defined by Webster as : 

"Tlie refractory materials, such as pulverized pottery and lire bricks, flre 
clay, etc., which are used in the manufacture of crucibles, fire bricks and the 
like." 

By the Century Dictionary it is defined, and this is the only défini- 
tion I find therein : 

"The vitrlfying ingrédients usually added to the terra cotta clays are pure 
whlte sand, old pottery and flre bricks iinely pulverized, and clay previously 
burned, termed 'grog.' C. T. Davis, Bricks & Tiles, p. 313." 

"Clay and Pottery Industries," Lippincott, 1914, p. 385, note, says: 

"Grog is a technical term applied to a granular mass of flred clay which is 
used for tempering clays. The grog may be prepared either by firlng and 
'subsequently grinding raw clay, or by simply grindlng fire clay goods.' " 

From thèse authorities, as I read them, clay is frequently used as 
a refractory material, and seems to be the only material which is used 
as "grog." I find no suggestion anywhere that sand is ever used as 
a "grog," and if it be that a material has been used as grog, seemingly, 
according to the définitions obtaining in the art, it must hâve been a 
clay^no instance of sand being used as a grog being given or con- 
sidered. 
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In addition, from a very careful inspection of the material received 
in évidence and transmitted by the référée, I can corne to no conclu- 
sion other than that it is clay, instead of sand. True it is, as the physi- 
cal analysis and as the définitions would seem to indicate, there is a 
little sand présent in it. This, however, would not serve to give the 
entire commodity the quality of, or subject it to classification as, 
"sand." If the material be rubbed in the hand for a few moments, it 
is f ound to be composed of a very fine impalpable flourlike powder ; 
it imparts a peculiar soapy or greasy feeling, and it leaves a distinct 
and not easily removable w^hite chalk-like mark upon the hand or sur- 
face upon which it is rubbed. The sample in évidence is as large as 
one's fist. It is perfectly dry, and yet is firmly cohérent, so much so 
that it cannot be crushed between one's two hands, although it will 
break apart when struck a sharp blow. A parcel of sand, I apprehend, 
in a similar dry state, would almost fall apart of its own weight, and 
assuredly could be easily crushed into its individual particles. A' 
pièce as large as the end of one's thumb was pulverized in the palm of 
my hand, and I could feel two or three small grains of sand. The 
balance seemed to be so finely pulverized that individual grains could 
not be discerned. In spite of the suggestion of the witness who worked 
at the bankrupt plant, upon being wetted the substance becomes plastic, 
and was by me moulded as clay usually is. It possesses the usual 
tenacious character or quality of clay. A small portion being dissolved 
in a glass of water, as suggested by the Britannica, it remained in so- 
lution for a number of hours, and while there was a conspicuous de- 
posit of clayey material at the bottom of the glass, nevertheless a 
considérable portion of the material seemingly remained in suspen- 
sion. Magnesia is présent, in keeping with the asserted constant char- 
acter of clay. The loss of water by ignition is demonstrated by the 
analyses made, and the percentages of silica and alumina found in 
the samples are fairly corroborative of the statements of the author- 
ities quoted. I think an examination of the substance itself shows 
that it is clay, and that in conséquence the référée was wrong in his 
conclusion to the contrary. 

The commodity entered only into the manufacture of sewer pipe. 
No suggestion is made anywhere that it is true "china clay or kaolin." 
Its want of purity, together with its marked discoloration (bluish in 
color when fractured), due to impurities, renders it apparently unfit 
for the manufacture of porcelain, and therefore takes it out of the 
excepting clause found in the published schedules and noted herein- 
above. Geikie, supra, p. 158; Dana, supra, 1, 84; Americana, title 
"Kaolin." The "crude clay" rate, therefore, controls. 

Due to the disputed construction of a stipulation in the record, there 
seems to be some question presented as to whether or not the trans- 
portation charge of the material shipped frora Alberhill to Tropico 
was entirely paid for, or paid for as "sand," when it should hâve been 
paid for as "clay." As suggested hereinabove, the waybills show it 
was shipped as "clay." Presumably, therefore, it could hardly hâve 
been paid for as sand, and I am rather led to the behef, as contended 
for by claimant, that the stipulation entered into by it was not intende4 
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in any wise to cover the shipment from Alberhill, and that no pay- 
ment of any part of that transportation charge has been made. 

For this reason, the matter will be re-referred to the référée, with 
directions to take évidence on this last-mentioned feature of the case, 
and then take such action respecting the allowance of the entire claim 
as may not be inconsistent with the views hereinabove announced. 

[5,6] Some référence is made to an action of the state Railroad 
Commission. It is apparent from the report of the décision of that 
body that it is in no wise relevant to the controversy hère. Obviously 
the proceeding there concerned an effort made by claimant to eliminate 
entirely the "sand" rate from lone to Tropico. There was some tes- 
timony as to whether certain rnaterials were sand or clay, but relief 
was denied by the Commission because it appeared, on objection to the 
application, that there was material at lone, incontrovertibly sand, de- 
manding shipment, and in conséquence a sand rate was still necessary. 
There was no finding by the Commission, and there could hâve been 
none, that the material in controversy hère was either sand or clay ; 
no order by the Commission, as there could hâve been none, that the 
material actually hauled by claimant should be paid for at a rate dif- 
férent from that established by the published schedules. What rate 
shall be established for the hauling of a specified commodity is an ad- 
ministrative or législative question, and therefore properly determin- 
able by the Commission ; what a given commodity is is a judicial ques- 
tion, over which, obviously, the Commission has no jurisdiction. 

The order of the référée is annulled, and the matter is re-referred 
to him, with directions to proceed as indicated hereinabove. 



UXITED TIMBER COUP. v. BIVENS. 

(■District Court, E. D. South CaroUna. February 20, 1918.) 

No. 189. 

1. iNJtjNcTioN <ss=26(6) — Actions at Law — Bight to Bnjoin. 

Where a landowiier, adiuittlng tbat the graiitee or succe.ssor of the 
grantee nanied In tlmber deeds had a riglit of way over the premises, but 
asserting that any right to euter and remove tlmber had expired, begaii 
an action at law for damages on account of an alleged trespass by the 
gràntee in entering upon and cutting tlmber on lands not embraced In 
the right of way, maintenance thereof will not be enjoined, for proof of 
the grantee's tltle to the tlmber and right of entry would be a complète 
défense, available as well at law as in equlty, and equlty will not restrain 
a légal action or judgment when the controversy would be decided by a 
court of equlty upon a ground equally available at law. 

2. L0G8 ANto LOGGINQ ®=>3(11) — TiMBEB DEEDS VESTED TiTLE. 

Where tlmber deed, providing limited tlme for removal, declared that 
on expiration of that tinie it would be extended on the grantee's demand 
for an extension and payment of annuàl interest on the original purchase 
priée, the grantee, upon demanding the extension and tenderlng the pay- 
ment of Interest, obtains a vested légal title to the tlmber, which can be, 
set up In an action at law, notwlthstandlng the original perlod for removal 
had expired. 

^SiFoT otlier cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. LOGS AND LOGGING ©=>3(15) TiMBEB DEEDS — EXTENSION. 

While the grantee in a timber deed, wMch provided for an extension 
after exiiiration of tlie period prescribed, upon paymeut of interest on tlie 
original pureliase priée, is entltled on demanding the same and tenderins 
the interest to a reasonable extension after expiration of the period llmit- 
ed, the question of what is a reasonable extension is one of fact for the 
jury. 

4. Injunction ®:=>52 — Equity — Jtjrisdiction. 

Standing timber, purchased from the owner of land, wlth a Ucense to 
eut and remove it, so far partakes of the nature of real property that the 
rlght of reiiioval wlU be protected by Injunction, where the landowner's 
continuons interférence might prevent renioval within the time liniited, 
for an action for damages would be inadéquate. 

5. Injunction <S=>26(6) — Soope of Kelief — Equitable Relief. 

Complalnant elaimed under timber deeds which authorized an exten- 
sion of the period of removal on paynient of annual Interest on the origi- 
nal purchase price. Défendant, the owner of the premises, denied com- 
plainant's clalm for the extension demanded on the ground that it was 
unreasonable, and, complalnant havlng entered and eut timber, institutecl 
au action at law for damages on acconnt of the trespass. Judicial Code 
(Act March .3, 1915, c. 90) § 274b, 38 Stat. 956 (Comp. St. 1916, § 1251b), dé- 
clares that in ail actions at law, équitable défenses may be interposed by 
answer, i)lea, or repllcation, without the necesslty of flling a blll on the 
equlty slde of the court, and that défendant shall hâve the same rights in 
such cases as if lie had flled a bill embodying the défense of seeking the 
relief prayed for in such answer or plea. Hcld that, whlle a court of 
etiuity would protect complalnant and prevent his loss of riglit of removal 
by reason of the expiration of the period of extension during the penden- 
cy of litigation, for an action for damages would be lnade<iuate relief, yet. 
as such relief could be granted in the law action, the statute contemplating 
the grantlng of affirmative relief, the maintenance of such action should 
not be enjoined. 

6. Injunction ®=26(4) — Scope of Relief — Multiplicity of Suits. 

In such case, where complainant asserted title under mauy différent 
deetls, and a détermination of the rights of the parties thereunder could 
not be had in the single action of trespass, it is proper, to prevent a mul- 
tiplicity of suits, to enjoin défendant from instltuting further actions at 
law, or interfering with complaiuant's right of eutry pendlng a hearlng, 
although, as it might first be heard, proceedings in the original action of 
trespass will not be enjoined. 

In Equity. Bill by the United Timber Corporation against Joseph 
Bivens, Sr. On rule to show cause why a restraining order or pre- 
liminary injunction should not issue until hearing. Injunction denied 
in regard to pending action at law, but défendant enjoined until hear- 
ing from bringing other actions, or from interfering with complaiuant's 
alleged right to enter upon the lands for the purpose of enjoying 
easements granted by deeds set forth in the bill. 

Legare Walker, of Summerville, S. C, and L. D. Lide, of Marion, 
S. C, for plaintifï. 

Bryan & Bryan, of Charleston, S. C, and Holman & Boulware, of 
Barnwell, S. C, for défendant. 

CONNOR, District Judge. Plaintifï allèges: That défendant is 
the owner of several tracts of land, some of which are contiguous, 
situate in Dorchester and Colleton counties, South Carolina, aggre- 

i®œ>For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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gating several thousand acres. That by virtue of the deeds, attached 
to the bill, plaintiff corporation is the owner of the standing and grow- 
ing timber on said tracts of land, with rights of way and other ease- 
ments on and over said lands. That in the several deeds, under which 
plaintiff deraigns its title to the timber, are grants of a license to enter 
upon said lands at any time, during the period of 10 years from the 
dates thereof, and to eut and remove said timber, and a license, in fee, 
to construct tram roads, railroads, etc., on and over said tracts of land, 
for the purposes set forth in the deeds. That, in addition to the 
license extending over the period of 10 years, granted to the owners 
of the timber, the deeds contain the following provision ; 

"In case the said timber Is not eut and removed before the expiration of 
said period, then that the said second party, hls heirs, or asslgns, shall hâve 
such addltlonal time thereafter as he or they may désire, but in the last- 
mentioned event the said second party, hls helrs, or asslgns, shall, during the 
extended period, pay Interest on the original purchase prlce, above mentloned, 
year by year, in advance, at the rate of 6 per cent, per annum." 

That the period of 10 years expired several years since. That, in 
accordance with the provisions of the extension clause, in the deeds, 
and within the time required thereby, plaintiff or its grantors, tendered 
to the owners of the lands, the interest on the purchase price of the 
timber and, at the time of doing so, notified them that, under the 
right conferred by the deed, the full period of 15 years was desired to 
eut and remove the timber. That défendant refused to accept the 
interest so tendered, or to grant the extension of the license for the 
period named, or for any other time. That the interest so tendered 
was deposited, subject to the call of the said owners, and that, year 
by year, and each year, up to and including 1917, the tender of the 
interest had been made and in ail respects kept good. That on Sep- 
tember 10, 1917, plaintiff, "by virtue of its right and title to the timber, 
timber rights, and other property rights, entered upon one of the tracts 
of land, to wit, the 'Blue House' tract," containing 1,579 acres, for the 
purpose of clearing out a right of way for the location and construc- 
tion of a tram road to be used in connection with the cutting and re- 
moving of the said timber from the said tract of land, and ail the 
other tracts of land upon which it owned timber, and for the pur- 
pose of doing other work preparatory to the cutting and removing the 
timber from the said tract of land, and ail the other tracts of land up- 
on which it owned timber, and for the purpose of doing other work 
preparatory to the cutting and removing of timber from the said land, 
and in the proper and legitimate prosecution and exercise of its rights. 
That défendant, in willful and wanton violation of the complainant's 
rights, and with intent to hinder and delay, haraSs, and impede the 
complainant in the exercise of its said rights, forbade complainant's 
agents from entering upon the said land for the purposes aforesaid, 
and took the names of its laborers, agents, or employés, and warned 
them to keep off said lands, thereby intimidating its laborers, agents, 
or employés, and interfering with its lawful pursuits and acts. That 
défendant, on or about the 29th day of September, 1917, instituted an 
action at law in this court against the complainant herein, alleging and 
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pretending a willful trespass, by complainant, upon the said Blue 
House tract, by reason of the acts of complainant's servants and em- 
ployés, and alleging that he had sustained damage thereby to the 
amount of $500 and that, by reason of complainant's declared intention 
to eut and carry away the timber from said tract of land, he was dam- 
aged to the extent of $50,000. A certified copy of the record in the 
action at law is attached to and made a part of the bill. 

Complainant further allèges that it is informed and believes that de- 
fendant intends to continue to molest, hinder, and interfère with the 
complainant in the exercise of its right to eut and remove said timber 
from ail of the lands referred to and described in its bill, and in the 
enjoyment of its right to use and enjoy its aforesaid timber rights and 
other property, and to institute other actions at law, against complain- 
ant as soon as complainant re-enters upon said Blue House tract and 
upon any other of the said tracts of land described in its bill, etc. The 
bill contains other averments material to be considered on the final 
hearing, but not relevant to the question presented upon the motion, 
for a preliminary restraining order. Complainant asks for a decree, 
enjoining défendant from prosecuting the action at law, now pending, 
from instituting other actions at law against complainant relating to 
the timber and other rights of complainant in respect to the said lands, 
enjoining défendant from interfering with, hindering, delaying, or 
harassing complainant in the exercise of its rights and property in, or 
in regard to, the timber on said land, or other rights in, or relating to, 
said lands, etc. 

Défendant, answering the bill, admits that he is the owner of the 
Blue House and other tracts of land referred to and described there- 
in ; that the deeds conveying the standing timber on said lands, and the 
rights of way and other easements described, were executed as alleged ; 
that such timber, privilèges, easements, etc., as were conveyed and 
granted by said deeds, bave by assignment and conveyance vested in 
complainant; that complainant tendered the amounts alleged, on the 
days and at the dates alleged, and that complainant, at time of making 
such tender demanded an extension of 15 years, from the expiration of 
the period of 10 years named in said deeds, to eut and remove the timber 
from said lands ; that défendant refused to accept the amounts tender- 
ed, or to grant the extension of time demanded for cutting and re- 
moving such timber, as alleged in the bill. 

In regard to the alleged trespass on the Blue House tract, on Sep- 
tember 10, 1917, défendant avers that, on said date — 

"complainant, through Its agents and servants, entered upon one of the tract.s 
of land described In the bill of complalnt, to wit, the Blue House tract, and 
Isnowingly, willfuUy, wantonly, malieiously, and with a high band eut dovvn, 
earrled away, and converted to its own use a large quantlty of timber from 
said land, outside of said permanent rights of way, admltted to be the property 
of said complainants, and blazed trees and eut paths outsld'e of the said 
rights of way, and that défendant thereupon, with the Intent and for the sole 
purpose of protectlng his property from thls unlawful Invasion by the com- 
plainant, dld Inquire who the said trespassers were, and at whose direction 
and by what authorlty they were so trespàssing, and thereupon took thelr 
names and forbade them from enterlng upon any of the lands of the défendant 
cutslde of the said rights of way for any purpose whatsoever." 
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Défendant admits that, on the 29th day of September, 1917, he in- 
stituted an action at law for trespass against complainant, on account 
of the entiry on said land by complainant's servants and agents, in which 
he ciaimed the amount of damages alleged. He dénies that he has inter- 
fered, or has any intention to interfère with, complainant, in the law- 
f ul use of its permanent rights of way. He avers that he is the 
lawful owner of the land in fee simple, and waS and, is in the actual 
exclusive possession of ail of the said tracts of land, described in the bill 
of complaint, excepting the said rights of way, and that his acts, in- 
tents, arid purposes thereabout hâve been in good faith and without 
intent to molest or interfère with the lawful rights of complainant, etc. 
He f urther allèges : 

"That the addltional period of 15 years, clalnied by the complainant in said 
notice, herein set forth, for cuttlng and removing the timber f rom auy and 
ail of the said tracts of land, was and is unreasonably excessive." 

Complainant obtairied à rule on défendant requiring him ta show 
cause why a restraining order, or preliminary injunction, should not 
issue until the hearing. This motion was argued upon defendant's 
return to the rule, and is now to be disposed of , The arguments and 
brief s of counsel were chiefly directed to the prayer for an order re- 
straining défendant from prosêcuting his action at làw pending in this 
court, and fronl bringing other actions at law against complainant, 
respecting its daim to the timber and the exercise of its rights of way 
and other easements over the lands upon which said timber is 
standing. 

[1] Défendant resists this motion, insisting that complainant has a 
complète and adéquate légal défense, if its contentions be valid, to 
the action at law now pending. He challenges the power of the court, 
upon the facts set forth in the bill, to enjoin the prosecution of said 
action. As other questions arise upon the motion to restrain défend- 
ant from bringing other actions, it will be postponed until the question 
regarding the pending action is disposed of. Référence to the plead- 
ings in the action at law discloses that the plaintiff therein, défendant 
herein, allèges that he is the owner and in possession of the tract of 
land described in his complaint and known as "Blue House" ; that on 
the lOth day of September, 1917, défendant, complainant herein, by 
its agents and servants, "knowingly, willfully, wantonly, and malicious- 
ly, and with a high hand, entered upon the said land outside of a rail- 
road right of way through said'lànd, eut down and carried away and 
converted to their own use a large quantity of timber from said land, 
and blazed trees and eut paths, and against the warning of this plain- 
tifï knowingly, willfully, and maliciously hâve continued to eut and 
carry away and couvert to their own use timber from the said land, 
blaze' trees, and eut paths, outside of a railroad right of way through 
said land," to his damage, etc. Défendant, in that action, answers 
the complaint, admitting that plaintiff therein, is the owner and in pos- 
session of thè tratit ôf land described, but "dénies that plaintiff was, 
at the times njentidriéd in the cpniplaint, or now is, the owner of or in 
possessi;On of, the timber upon the tract of land therein described, or 
the rights of way, privilèges, and easements connected with the said 



UNITED TIMBEE COBP. V. BIVEN8 559 

timber, or of a permanent railroad and tram road right of way." It 
dénies the allégations in regard to the alleged trespass, but "admits 
that it bas eut certain timber upon said land described in the complaint, 
and tbat it bas eut out a railroad right of way through a portion there- 
of, and it allèges that, in doing so, it was exercising its légal rights." 
For a second défense it sets up title to the timber and certain rights 
of way and easements on and over the land by virtiie of a deed, a 
copy whereof is attached, being the same deed referred to and set 
up in the bill for the timber on the Blue House tract. It avers that 
it bas, in ail respects, complied with the terms, provisions, and condi- 
tions contained in said deed, and is by virtue thereof the owner of the 
timber, timber rights, ways, privilèges, and easements conveyed and 
granted in and by said deed ; that in respect to the acts and conduct 
of its agents and servants in entering upon said land it was exercising 
its légal rights. While it would seem that the real, substantial ground 
of the action for damages for the trespass is confined to the entry, and 
other acts of complainants, agents, and servants, outside the right of 
way, conceded to belong to complainant, it is manifest that the sub- 
ject-matter intended to be brought into litigation, includes the right 
of complainant to eut and remove the standing timber, by virtue of 
the right and title, acquired by the deeds, and the course pursued since 
the expiration of the 10-year period, fixed for cutting, etc. To con- 
fine the litigation to the question whether complainant's servants ex- 
ceeded the hmits of the right of way, without regard to its larger 
claim, to own, and hâve the right to eut and remove, the timber out- 
side the right of way would not meet the real contentions of the par- 
ties, and would narrow the scope of the controversy. If nothing more 
than the claim of complainant that it owns the timber standing on the 
Blue House tract, and defendant's déniai of such claim is considered, 
it would seem that, upon well-settled principles of equity jurispru- 
dence, the court would find no ground for interfering, by injunction, 
with the prosecution of the action at law. In that action, the owner, 
the défendant herein, being in possession of the land, sues complainant, 
the défendant therein, for trespass, laying bis damage at $50,000. 
Complainant admits the entry as alleged, and justifies by averring that 
it is the owner of the standing timber, with a license to enter upon the 
land for the purpose of cutting and removing it, and, further, that 
it owns certain rights of way and easements in and over said land, and 
that the acts complained of were done in strict pursuance of its légal 
title and right. If, as insisted, the tender of the interest on the origi- 
nal purchase price of the timber, with the demand for an extension 
of the period for cutting and removing, with the Hcense to enter for 
that purpose, for 15 years, vests a perfect légal title in the défendant, 
it is dififàcult to perceive any reason for invoking the injunctive power 
of a court of equity. It is a complète défense to the action at law. If 
it f ails to convince the court of law that it bas a perfect légal title to 
the timber and license to enter upon the land, plaintiff is entitled in that 
action to recover such damages as he has sustained by the unauthor- 
ized entry. The principle upon which, from this viewpoint, courts 
of equity enjoin actions at law, are quite elementary: 
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"Equity will not restrain a légal action, or judgment, when the controversy 
would be declded by the court of equity upon a ground equally available at 
law, unless the party Invoking the ald o£ equity can show some spécial équi- 
table feature, or ground of relief; and in the case assumed this spécial feature 
or ground must neeessarllj' be somethiug connected with the mode of tryliig 
aud decldlng the légal action, and not with the cause of action, or the défense 
theniselvés. * * * The princlple Is well establlshed, and Is universal In 
application that when a cause belongs to the jurisdiction of the law, courts 
of equity will never interfère or restrain the prosecution of the action, nor 
stay proeeédings on the judgment, or exécution, upon any mère légal grounds," 
etc. 4 Pom. Eq. (3d Ed.) § 1361. 

[2] To the suggestion that, after the expiration of the original peri- 
od iixed for cutting and removing the timber, the title reverted to the 
owner of the land, leaving in the purchaser only an option to purchase 
by paying the iriterest on the original price, with an extension fixed 
either by the terms of the option, or the will of the purchaser, and 
therefore only an équitable title in him, it is sufficient to say that 
whatever views were expressed in Crown Orchard Co. v. Dennis (D, 
C.) 220 Fed. 516, must give way to the contrary holding by the Cir- 
cuit Court of Appeals on the appeal in 229 Fed. 652, 144 C. C. A. 62. 
It is held by many courts of eminent respectability that a deed for 
standing and growing timber of fixed dimension, with a period fixed 
for cutting and removing containing an extension clause, in the deeds 
under which complainant claims, conveys a base or qualified fee to 
the timber, which expires with the period fixed for cutting, with an 
option to purchase, carrying an extension of the period for cutting 
and removing the timber. Hoke, Judge, in Carolina Timber Co. v. 
Wells, 171 N. C. 262, 88 S. E. 327, says: 

"The cases on the subject are to the effect, further, that a stipulation of 
the lîind now presented * * * for an extension of the time within which 
the timber must be eut, is in the nature of an option, and it is held by the 
great weight of authority that contra cts of this character do not of them- 
selves create any Interest In the property, but only amount to an ofCer to 
create,' or Convey, such an interest when the conditions are performed and 
worlfing a forfelture when not * * • complied with." Hawklns v. Lum- 
ber Oo., 13Ô X. C. 181, 51 S. E. 855 ; Ives v. Railroad, 142 N. C. 131, 55 S. B. 
74, 115 Am. St. Rep. 739, 9 Ann. Cas. 188. 

If this is the correct interprétation of the deed conveying the timber, 
under which complainant claims, it had no présent vested légal title 
to the standing timber after the period of 10 years from the date of 
the deed elapsed, but was entitled to apply to a court of equity to com- 
pel spécifie performance of the option, upon payment, or tender, of 
the interest; hence it would hâve no adéquate légal défense to the 
action at law. The Court of Appeals, however, in dealing with a 
deed containing the exact language as the one under which complain- 
ant claims, in Crown Orchard Co. v. Dennis, supra, was of the opinion, 
upon its interprétation of what was said in Guffey v. Smith, 237 U. 
S. 101, 35 Sup. Ct. 526, 59 L. Ed. 856, that the purchaser of the tim- 
ber under conditions substantially like those found in this case had 
a vested Jegal title to the timber upon making the tender, notwithstand- 
ing that the period fixed for cutting had passed ; that the tender pre- 
served the légal title to the timber, with its incidents, conveyed by the 
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deed. If the complainant had no légal title to the timber, but only an 
equity to sue for spécifie performance of the executory contract, an 
interesting question would be presented upon the récent act of Con- 
gress. Judicial Code, § 274b, Fed. Stat. Anno. (2d Ed.) 1061, 2 U. 
S. Comp. Stat. Anno. (1916) 2023. Accepting the view adopted by 
the Circuit Court of Appeals, it would seem that complainant may 
set up, and, if established, bave, a perfect légal défense to the action 
at law. Mr. Justice Clifford, in Insurance Co. v. Bailey, 13 Wall. 616, 
20 L. Ed. 501, says : 

"Wheiiever a court of law in such a case is compétent to take eognlzance of 
a rlght and has power to proceed to a judgment whicti affords a plain, adé- 
quate, and complète reniedy, without the ald of a court of equity, the plaintift" 
must, in gênerai, proceed at law, becaiise the défendant, under such circuni- 
stances, has a right to a trial by jury." Grand Chute v. Winegar, 15 Wall. 
.'573. 21 L. Ed. 170 ; Scottish Union & Xat. Ins. Co. v. Bowland, 196 V. S. 611, 
25 Sup. et. 345, 49 L. Ed. 619 ; Du Pont v. (îardiner, 238 Fed. 755, 151 C. C. 
A. 605 ; Kirkland v. Knox, 238 Fed. 806, 145 C. C. A. 116. 

[3] Counsel for complainant insists that it appears, upon the plead- 
ings, that no question of fact is in controversy ; that under décisions 
of the Suprême Court of South Carolina, and of the fédéral court, in 
the Crown Orchard Co. Case, the complainant is entitled, upon ten- 
dering the interest, after the expiration of the period fixed by the 
deed for cutting and removing the timber, to a reasonable time with- 
in which to do so. This may be conceded. Defendant's counsel in- 
sists that what is a reasonable time is a question of fact, which he is 
entitled to hâve submitted to a jury. In the Crown Orchard Co. Case, 
supra, the court says : 

"Manifestly. in this view the additional time which may be allowed be- 
comes a question of fact. to be determined by a considération of ail the eir- 
cunistances and the application of the rule of reason." 

The courts now generally hold that what is reasonable time, within 
which a right may be asserted, or for the performance of a contract, 
when no time is fixed, is a mixed question of law and fact. In Ould 
V. Spartanburg R. R. Co., 94 S. C. 184, 77 S. E. 866, it is said: 

"What is a reasonable time dépends upon * * * each pnrticular case, 
and no defin'te rule has yet been laid down," or îndeed can be laid down. "to 
govern ail cases. The question is a question [of fact] for the jury to décide." 

[4] Complainant's counsel insist that the purpose of the bill is not 
only to enjoin the further prosecution of the pending action at law, 
but to prevent defendant's interférence with complainant, in making 
other and further entries upon the Blue House tract, or any other of 
the tracts upon which, under the same conditions, it owns the stand- 
ing timber and rights of way ; that if subjected to actions at law for 
each entry it makes, in the exercise of its rights, by such multiplicity 
of actions it will be deprived of its légal rights; that the time which 
it has demanded for cutting and removing the timber will pass while 
the litigation at law is pending, and that the remedy which is afforded 
by actions at law for damages, or by way of défense in actions by the 
défendant, would be inadéquate to protect its légal rights, and secure 
248 F.— 36 
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the use and enjoyment of its property — the timber. It is settled by 
many décisions that standing timber purchased from the owner of 
the land, with a Hcense to eut and remove it, so far partakes of, and 
constitutes, real property, that its possession, use, and right to re- 
move will be protected by injunction; that an action for damages for 
withholding it, and depriving the owner thereof, does not aiïord an 
adéquate remedy. Courts of equity, therefore, take jurisdiction, and 
by injunction protect such property from destruction and its owner 
from interférence with the exercise of his contractual right to ap- 
propriate and bring it into his actual possession and control, although 
the title is légal. Cases of this character fall within the third class 
enumerated by Prof. Pomeroy: 

"WJien the primary right of interest of the complaining party is légal, onç 
which Is created by the law, and eoguizable by the lavv courts, and his remé- 
diai right and the remédies which he procures are entirely équitable." 1 
Pom. Eq. § 227. 

The jurisdiction is exercised because the légal remédies are inad- 
équate to secure complète justice, owing partly to the form of such 
remédies, and partly to the imperfection of the légal mode of pro- 
cédure. 2 Pom. Eq. 1364. In such cases the court of equity required 
the légal right to be established in an action at law, in which contro- 
verted issues of fact could be settled by the jury. 

[5] It is urged by defendant's counsel hère that because of the 
provisions of the act of 1915 (Fed. Stat. Anno. [2d Ed.] 1061, 2 U. 
S. Comp. Stat. Anno. [1916] 2023), which provides that: 

"In ail actions at law équitable défenses may be interposed by answer, 
plea or replication wlthout the necessity of fillng a MU on the equity side of 
the court. ïhe défendant shall hâve the same rights in such case as if he had 
filed a bill embodying the défense of seeklng the relief prayed for in such 
answer or plea. Equitable relief respecting the subject niatter of the suit may 
thus be obtalned by answer or plea." Judicial Code, § 274b. 

An interesting question of practical importance will be presented 
for the décision of the fédéral courts, whether the défendant, in an 
action at law will be confined, in the use of his équitable défense, to 
a bar of recovery, or may, by way of équitable counterclaim, demand 
affirmative équitable relief. In those states in which équitable rights 
and remédies may be enforced in the civil action, the distinction as to 
method of procédure having been abolished, it is generally held that 
the "équitable défense" may be used not only to defeat plaintiff's ac- 
tion, but by way of counterclaim as the basis for affirmative relief. 
The subject is discussed and authorities cited by Prof. Pomeroy. 4 
Equity (3d Ed.) 1366-1374. The fédéral statute would seem to be 
sufficJently broad to permit the use of équitable rights, as the basis of 
affirmative relief. It contemplâtes the, prayer for "affirmative relief" 
in the answer or plea. It would seem, therefore, that in the pending 
action the complainant may, in addition to the judgment that "plaintiff 
take nothing," etc., hâve an affirmative adjudication of its title to the 
timber, and easements over the land, with a permanent injunction 
against interférence with its use and enjoyment of them according to 
its right, both légal and équitable. The resuit to which législation per- 
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mitting équitable rights and remédies to be enforced by défendants, 
in actions at law, bas brought the courts, is stated by Prof. Pomeroy : 

"When the jurisdlctlon Is concurrent, or, in other words, when tlie iiiterests 
aud yrlmary rights of tlie parties are légal, and the ouly question between the 
two coulis relates to the adeauaey of their respective remédies, as a gênerai 
rule, the tribunal which first exercises jurisdiction is entitled, or at least 
permitted, to retain an exclusive control of the issues. It is therefore a well- 
settled doctrine that, in cases of this liind, where the primary rights of both 
parties are légal, and courts of law will graut their remédies and courts ot 
equlty may also grant their peculiar remédies, equlty will not interfère to 
restrain the action or judgment at law, provided the légal remedy will be 
adéquate ; that Is, provided the judgment at law will do f uU justice between 
the parties and will afford a complète relief, the adequacy or inadequacy ot 
the légal remody is the sole test. On the other hand, in cases of this gênerai 
class, equity will caijoin the action at law and will détermine the whole case, 
wheuever the légal remedy is inadéquate; and the légal remedy is deemed to 
be inadeciuate if the ends of justice will not be satished by a mère judgment 
for the défendant in ihe action at law, but would re<iuire that some dis- 
tinctly équitable relief, such as a cancellation or retormation of the instru- 
ment sued upou be couferred upon him. If any atlirmative équitable relief is 
necessary to a fuU settlement of the controversy, and to a complète protection 
of the defendant's rights, a court of eii\iity will interfère, entertain a suit for 
such relief and enjoin the action at law." 4 Pom. Eq. § 1363. 

It would seem that, if the complainant in the action at law may hâve 
full and adéquate relief and ail of its légal and équitable rights pro- 
tected and enforced, no injunction shoukl issue, at this time, enjoin- 
ing the défendant from prosecùting it. The case is pending on the 
law side of this court. If, at any time before the final hearing, it ap- 
pears that any necessity arises for the interférence of the court by the 
exercise of its équitable power the motion may be renewed upon notice. 

[6] Complainant further asks that défendant be enjoined, until the 
hearing, from interfering with its servants, employés, and agents in 
exercising their alleged rights in respect to the timber standing upon 
portions of the Blue House other than that upon which the entry was 
made and the other tracts of land described in the bill, upon which 
it claims to own the timber and rights of way. This prayer is based 
upon the allégation that, unless restrained, défendant will either pre- 
vent complainant from exercising its légal rights, or subject it to ac- 
tions at law for each entry upon every tract of land upon which it 
claims and he dénies its title to the timber and right of entry, thereby 
compelling it to surrender its property or be called upon to défend a 
multiplicity of actions. While défendant does not admit that he in- 
tends to pursue the course alleged, it is manifest that such is his pur- 
pose. Being in possession of the land, the timber standing upon it, 
constituting an essential part of it, he is not called upon to take affirm- 
ative action for its protection. As the right of complainant to eut and 
remove the timber is, by the terms of the contract and its tender of 
the interest, restricted for 15 years from the date of the tender, April 
14, 1912, unleSs by some appropriate procédure, it may hâve its rights 
declared and protected, they will be lost by lapse dît time — 6 years 
having passçd. While the timber and timber rights, and rights of 
way, are claimed by complainant, under separate deeds, several of 
the tracts of land are contiguous, défendant owns ail of them, having 
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acquired title subséquent to the exécution of the deeds, under which 
complainant claims the timber. 

The ultimate facts upon which the rights of the parties dépend are 
practically the same. It would seem that there should be some pro- 
cédure, by which, in one suit or action, the rights of the parties may 
be adjudged and enforced, or protected. It may be that a bill in eq- 
uity will be sustained to remove the cloud from the title to the tim- 
ber, with an injunction against the owner of the land, restraining him 
from interfering with, or preventing the complainant from cutting 
and removing it. It is difficult to see how, by one action at law for 
trespass, the title to the entire timber on ail of the tracts could be ad- 
judged. Complainant could not maintain an action in the nature of 
ejectment. It would seem that the power vested in, and exercised by, 
courts of equity to protect the owners of easements by injunction 
against interférence with their enjoyment may be invoked by compiain- 
ant. This is substantially the purpose of the bill in this case. De- 
fendant insists that the application for an injunction to prevent a 
multiplicity of actions cannot be maintained because only two parties 
are interested; that action could be brought only by the owner of ail 
of the lands against the complainant alleged owner of ail the timber. 
This is not always the test or ground upon which the court exercises 
its injunctive power. It is f requently so. Cases are f ound in the 
books in which the number of actions and inclusive character of the 
judgment to which the court of law is restricted, upon the property 
rights involved, constitutes ground for relief in equity, although the 
same persons are parties in each case. An injunction will issue — 

"when the dispute is between two individuals, A. and B., and B. Instltutes, or 
is about to institute, a number of actions, eltlier successively or slmultaneously, 
against A,, ail depending upon the same légal questions and similar issues of 
fact; and A. by a similar équitable suit sèeks to brlng them ail within the 
scope and effeet of one judlclal détermination." 1 Pom. Eq. 252. 

In such cases the court will not enjoin the actions at law until the 
complainant has established his légal right or défense. As no good 
reason appears why both the pending action at law and the suit in 
equity may not be speedily determined, and as the former may be 
heard first in order of time, I am of the opinion that the rights of 
both parties will be conserved by permitting the défendant to proceed 
with the trial of the action pending and enjoining further actions at 
law or interférence with the entry of complainant on the lands upon 
which it claims to own the timber, until the hearing. If the status 
of the parties should, in the meantime, undergo any material change, 
endangering their rights, motions may be made in the cause for the 
purpose of protecting such rights. 

An interlocutory decree will be drawn, refusing the injunction in 
regard to the pending action; that défendant be enjoined, until the 
hearing, from interfering with the exercise of the alleged right of 
the complainant to enter upon the lands for the purpose of enjoying 
the easements granted by the deeds set forth in the bill, or bringing 
other actions against complainant for trespass in entering upon such 
lands for the said purpose. The complainant will file a bond, with se- 



IN RE FACKELMAN 565 

curity to be approved by the clerk of this court, in the sum of $2,000, 
•conditioned to pay the défendant such damages as he may sustain by 
reason of the granting of the injunction if, upon the final hearing, it 
shall be determined that it was not entitled thereto. The cost of this 
motion will abide the final decree. 



In re FACKELMAN. 

(District Court, S. D. Californla, S. D. February 18, 1918.) 

No. 2755. 

1. Partnersiiip (©=95 — Sales or Interest— Insolvency. 

A member of a partnership inay despite the insolvency of the firm 
in good falth and for a valuable considération sell hls interest to a co- 
partner. 

2. Partkebship <gs=5226 — Dissolution — Sale — Eftect. 

Where one of two members of a partnership sells hls interest to the 
sole copartner, the firm is theieby dissolved, and, though partnership 
credltors cannot be depiived of their rlght to proceed against either 
member of the previous copartnersbip, they proceed against them in- 
dividually and not as copartners. 

3. Partnership ®=»18.3(3) — Debts— Pkiorities. 

The rule requirlng partnership property to be applied In satisfaction 
of partnersiiip debts in préférence to the individual debts of the respec- 
tive parties dépends upon the partnership being maintalned Intact, and if 
before Interposition of the court is asUed, the property bas ceased to \x- 
long to the partnership, and by a bona fide transfer bas become the 
several property either of one partner, or of a thlrd person, the priority 
of the partnership credltors is lost. 

4. Baxkkuptcy ig=>67 — Death of Insolvent — Effect. 

On death of an insolvent, credltors cannot resort to proceedlngs in bank- 
rnptcy, but are under the neeessity of submltting to the jurisdiction and 
judgment of the probate court. 

5. Partnership <s=>258(2) — Jurisdiction— Survivino Partner. 

Where one member of a partnership dolng business in Californla sold 
his Interest to bis copartner and removed to Nebraska, and thereafter 
the purchaser did business in his ovrn name until hls death, former 
credltors of the partnership cannot Institute In the District Court for 
(Californla proceedlngs against the seller on the theory that he was a 
surv'lving partner, for the partnership was dissolved, and tliere Is no firm 
entlty which would entltle the credltors to malntain snch proceedlngs. 

6. Bankruptcy i®=3l4 — JuRismcTioN— Résidence. 

Where a member of a Californla partnership sold his interest and re- 
moved to Nebraska, establishing hls résidence there and carrying on 
no business in Californla for more than three months prlor to the initia- 
tion of proceedlngs, the District Court for Californla is, notwithstand- 
ing his insolvency, without jurisdiction under Bankruptcy Act July 1, 
1898, c. 541, § 2, subd. 1, 30 Stat. 545 (Oomp. St. 1916, § 9586), to ad- 
judicate him a banUrupt as an individual. 

In Bankruptcy. In the matter of the bankruptcy of H. C. Fackel- 
man, as surviving partner of Pomeroy & Fackelman, a copartnership, 
and H. C. Fackelman, individually. On exceptions to the findings and 
conclusions of the spécial master that Fackelman, as surviving part- 

<@=3For other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgesta & Indexée 
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ner and individually, should be adjudged a bankrupt, and also on mo- 
tion to dismiss the proceedings on the ground that the court is without 
jurisdiction becauSe Fackelman had not had bis principal place of 
ÎDUsiness or resided within the territorial jurisdiction of the court for 
the greater part of six months next preceding the filing of the péti- 
tion. Report of master disapproved, and motion to dismiss proceeding 
in its entirety, for want of jurisdiction, granted. 

H. C. Fackelman and J. R> Ponieroy, for some tlme prior to the 18th of 
April, 1016, owned and condueted a partnership grocery store in San Diego. 
On tliat date tlie firm was probably Insolvent, owing debts to tlie amount of 
about .$5,000. Fackelman entered into an agreenient with Pomeroy to sell 
to hlm his entire interest in the flrm, for the sum of $2,500. The deal being 
consummated, $2,400 of that sum was applled by Fackelman in satisfaction of 
certain indebtednesise§ of the firm. Thereupon Fackelman left San Diego, re- 
turning to Nebraskft, to make it his permanent place of résidence ; there he 
has continuously resided since the middle qf May, 1916. A bill of sale evi- 
dencing the transaction was given by Fackelman to Pomeroy, notice of the 
sale as reqnired by state statute was recorded, and the understanding seems 
to hâve been that a complète transfer of ail of Fackelman's interest was con- 
veyeil to Pomeroy, and that Fackelman was no longer concerned or connected 
in aiiy way with the business or management of the store. 

Immediately after this transfer of Interest the account of the firm at the 
bank was changea from "Pomeroy & Fackleman" to "J. R. Pomeroy," and the 
latter seems to hâve assumed immédiate Personal and exclusive control of 
the business. He died, however, on the Ist of June, 1916, and in due course 
his father, H. B. Pomeroy, was appointed admlnistrator of his estate in pro- 
bate proceedings regularly had in San Diego county, and as such admlnistrator 
continuéd to carry on the business and to administer the estate. In consé- 
quence; apparently, of' certain steps taken In the probate proceedings whereby 
a famlly allowance was granted to the widow, etc., and because of nonpayment 
of certain partnership debts hereinabove referred to, an involuntary pétition 
in bankruptcy was flled by creditors on the 19th of October, 1916, showing 
the existence of certain debts and alleging that Fackelman, as the surviving 
partner of the partnership, had neglected to close up its affairs and that it 
was still unsettled. An adjudication as to the partnership and as to F'ackel- 
man as an individual was asked. Service was had upon hlm in Nebraska. 

Jas. G. Pfanstiel, of San Diego, Cal., and Harry Archbald, of Los 
Angeles, Gai., for petitioning creditors. 

F. 1,. Richardson, of San Diego, Cal., for respondent. 

BLEDSOE, District Judge (after stating the facts as above). The 
case is before the court on exceptions to the findings and conclusions 
of the spécial master to the effect that Fackelman, as surviving partner 
of Pomeroy & Fackelman, a copartnership, and individually, is and 
should be adjudged a bankrupt, and also on motion to dismiss the pro- 
ceedings on the ground that the court is without jurisdiction to en- 
tertain the same, because Fackelman has not had his principal place 
of business, resided, or had his domicile within the territorial juris- 
diction of the court for the greater portion of ■ six months next pre- 
ceding the filing of the pétition, as required by Bankruptcy Act, § 2. 

[1-5] Und€r' the law, there seems to be no doubt but that a member 
of a pàrtnei*ship may, in good faith, and for a valuable considération^ 
sell and transfer his iriterest in the partnership to a copartner. The 
insolvency of the partnership does not work a déniai of this right. 
30 Cyc. 540; Sargent v. Blake, 160 Fed. 57, 87 C. G. A. 213, 17 E. 
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R. A. (N. S.) 1040, 15 Ann. Cas. 58; Mechem. Eléments of Part- 
nership, § 298; Remington on Bankruptcy, § 2269, If such sale be 
to a sole copartner, the partnership is thereby dissolved, and, though 
the partnership creditors may net thereby be deprived of their right 
to proceed against either member of the previous copartnership, yet 
they proceed against them individually, and not in any sensé as co- 
partners. 

The rule of administration (Sargent v. Blake, supra) requiring the 
partnership property to be applied in satisfaction of the partnership 
debts in préférence to the individual debts of the respective partners 
dépends, however, upon the partnership being maintained intact ; but 
■"if, before the interposition of the court is asked, the property has 
ceased to belong to the partnership, if by a bona fide transfer it has 
become the several property either of one partner or of a third per- 
son, the equities of the partners are extinguished, and consequently 
the derivative equities of the creditors are at an end. It is therefore 
always essential to any preferential right of the creditors that there 
shall be property owned by the partnership when the claim for préfér- 
ence is sought to be enforced. * * * The joint estate is converted 
into the separate estate of the assignée by force of the contract of as- 
signment." Case v. Beauregard, 99 U. S. 119, 125, 25 L. Ed. 370. In 
Fitzpatrick v. Flannagan, 106 U. S. 648, 655, 1 Sup. Ct. 369, page 375 
(27 L. Ed. 211), in speaking of the case just cited, the court said: 

"In that case it was heUl, in respect to a firm admitted to be insolvent, 
that transfers made by the individual partners of their interest In the partner- 
ship property converted that property into individual property, terminated 
the equity of any partner to require the application thereof to the payinent 
of the Joint debts, and constituted a bar to a bill in equity filed by a partner- 
ship creditor to sub.leet it to the payinent of his debt ; the relief prayed for 
being grounded on the claim that thèse transfers were in fraud of his rights 
as a créditer of the firm." 

That thèse rules hâve not been modified by the provisions of the 
Bankruptcy Act, in view of the décisions, seems clear. The Circuit 
Court of Appeals of the Fourth Circuit, in Dalton v. Humphreys, 242 
Fed. 717, 781, 155 C. C. A. 365, said: 

"Tlie doctrine of a separate partnership entity has l)een declared, more or 
less positlvely, in a number of cases, thongh wiîih a reftnement of reasonlng, 
as It seems to us, that the ordiiiary mind does not follovy wlth satisfaction. 
The Suprême Court, however, in i^ancis v. IMcXeal, 228 TJ. S. 695 [33 Sup. 
et.' 701, 57 U Ed. 1029, L. B. A. 1915E, 706], has polnted out the unsubstan- 
tial nature of this doctrine, and held, moreover, that the Bankruptcy Act 
* * * establishes no priuciples at varlance wlth the common-law rules re- 
specting partnership relations." 

It foUovk's, therefore, in my judgment, that after the sale of Fackel- 
man's interest and the conséquent dissolution of the partnership, the 
only remedy of the creditors was to proceed in some form of action 
against Fackelman and Pomeroy as individuals, or, perhaps, within 
the four months period provided by the Bankruptcy Act (section 3a, 
3b [Comp. St. 1916, § 9587]), to hâve proceeded against the partner- 
ship, setting up the transfer of Fackelman's interest as being in fraud 
of their rights, etc. This they failed to do. Pomeroy, who retained 
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ownership and control of the business, died some weeks thereafter. 
After his decease, as to his estate, no proceedings in bankruptcy could 
be had, and the creditors labored under the necessity of submitting to 
the jurisdiction and judgments of the probate court. Collier on Bank- 
ruptcy (llth Ed.) pp. 146, 147, 175. 

[6] Fackelman, having departed the state and established his rési- 
dence in another jurisdiction more than three months prior to initia- 
tion of bankruptcy proceedings (Bankruptcy Act, § 2 [1]), even if 
he be a bankrupt individually, is not subject to the jurisdiction of this 
court, and, in conséquence, neither as to him can an adjudication be 
had. 

I hâve not overlooked the décision of the Circuit Court of Appeals 
of this circuit in Holmes v. Baker & Hamilton, 160 Fed. 922, 88 C 
C. A. 104, which may seem opposed to the conclusion announced here- 
in. That décision does not cite or refer to Case v. Beauregard or 
Fitzpatrick v. Flannagan, supra, and it was written before the déci- 
sion of the United States Suprême Court in Francis v. McNeal, supra, 
in which, as shown in Dalton v. Humphreys, supra, the entity doctrine 
was given substantial and compelling limitation. In addition, two 
facts of controlling force are présent in the instant case, which seem 
to distinguish it from the one cited, viz., the death of the partner to 
whom the entire business was conveyed, and the departure of the other 
partner from the jurisdiction of the court, both long before the in- 
ception of the bankruptcy proceedings. 

It follows that the report of the spécial master should be disap- 
proved, and the motion to dismiss the proceeding in its entirety for 
want of jurisdiction should be granted. 

Costs will be taxed against the petitioning creditors. 



NORTHWESTERN MUT. LIFE INS. CO. v. FINK, Collecter. 

(District Court, E. D. WIsconsin. November 7, 1917.) 

Intebnal Revenue <S=>9— Cobpokation Tax— Mutual Insurance Com- 
pany — "Income. ' ' 

Corporation Tax Act Aug. 5, 1909, e. 6, 36 Stat. 112, § 38, Imposes an 
excise tax on Insurance companies équivalent to 1 per cent, on the entire 
net income above $5,000 recelved by such a Company from ail sources dur- 
ing the year, exclusive of amounts received as divldends on stock of other 
corporations, etc., subject to the tax, such income to be ascertained by 
deduetlng ail losses not compensated by Insurance or otherwise, Including 
a reasonable allo^vance for dépréciation, and sums other than dividends 
paid within the year on poliey and annuity contracts, and the net addi- 
tion, if any, required by law to be made within the year to reserve funds. 
Held, that so-ealled dividends of a mutual life Insurance company doing 
business on the level premiuta plan, consisting merely of the portion of 
the premlum charged in excess of the eost of Insurance, returned annually 
to the poliey holders after the flrst year, so far as they were used to re- 
duce subséquent premiums, were not "Income received," and were not 
subject to taxation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 



<â=>For otfier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexta 
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2. Internai. Revenue <S=9 — Cobpobation Tax— Mutual Insurance Com- 

pany— Tax ON Income. 

The fact that in the ascertainment and apportionment of dividends to 
Its pollcy holders a mutual life Insurance company acted obediently to 
St. Wis. 1915, § 1952, requiring mutual life Insurance surpluses to be ap- 
portioned annually to poUeies, does not estop It as. against the collector of 
internai revenue, or avail against its contention that such dividends were 
not income within Corporation Tax Act, § 38, imposing a tax of 1 per 
cent, on the entire net income of Insurance companies above $5,000. 

3. Intebnal Revenue <@=9 — Corporation Tax— Mutual Life Insubance 

Company— Premxums and Intebest Not Received— Income. 

A mutual life Insurance company's tax return under Corporation Tax 
Act, § 38, imposing an excise tax on Insurance companies of 1 per cent, on 
entire net income above $5,000, should not Include premium and interest 
items accrued and due, but not actually eollected and received. 

4. Intebnal Revenue ^ssQ — Corporation Tax— Mutual Life Insubance 

Company— Supplembntaby Contbact 

Where a mutual life Insurance company had obligations on policles 
termed suppleraentary contraots, presenting the feature that, when a 
pollcy holder died, the beneflclary exerclsed an option to take the avalls 
of the policy in installments, the gênerai reserve fund vcas charged with 
a fixed llability, and the sum withdravfn therefrom and set aside to take 
care of the llability aecording to the deferred term covered by the option, 
the inclusion of such contraets, as exhibltlng a reserve liabllity, in the 
calculatlon of the annual "net addition to reserve" whlch might be de- 
dueted from the gross income, was warranted under Corporation Tax Act, 
§ 38. 

5. Intebnal Revenue <©=>!) — Coepobation Tax— Mutual Life Insurance 

Company— Intebest on Policy Ijoans— Income. 

A mutual life Insurance company is not under necessity to return as 
part of its gross Income under Corporation Tax Act, § 38, imposing an ex- 
cise tax on Insurance companies of 1 per cent, of net Income above 
$5,000, Interest accrulng on pollcy loans, as such loans and the interest 
are not obligations vi'hlch the policy holder Is bound personally tb liqui- 
date with interest. 

6. Intebnal Revenue <g=338 — Cobpobation Tax— Recovebt of Excess Tax— 

Failuke to Include Item in Return. 

Under Rev. St. § 3225 (Comp. St. 1916, I 5948), brought into the Cor- 
poration Tax Act, and providlng that, when a second assessment Is made 
in case of any return whlch in the opinion of the collecter was false or 
fraudulent, or contained any undervaluation, no tax eollected under such 
assessment shall be recovered by any suit, unless It is proved that the 
return was not false or fraudulent. and dld not contain any undervalua- 
tion. a mutual life Insurance company's omission In good faith of an item 
from the income side of its corporation tax return, on account of treating 
such item as a suspense item, which upon later ascertainment would go 
into the return for the ensuing year, dirt not bar the company's fallure to 
malntain action to recover t)ack excessive taxes paid. 

At L,aw. Action by the Northwestern Mutual Life Insurance Com- 
pany against Henry Fink, Collector, etc. Judgment for plaintifï. 

John Barnes and Sam T. Swansen, both of Milwaukee, Wis., for 
plaintifï. 

H. A. Sawyer, U, S. Atty., of Milwaukee, Wis., for défendant. 

GEIGER, District Judge. Plaintiff has brought this action for re- 
covery of taxes alleged to hâve been illegally assessed and exacted 

^s^For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests &. Indexes 
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under Corporation Excise Law Aug. 5, 1909, c. 6, § 38, 36 Stat. 112. 
The facts are not controverted, and such as give rise to the contro- 
versy may be thus summarized : 

The plaintiff, in its attempt to comply with law, made return of its 
gross income for the years 1909 and 1910, making therein such dé- 
ductions as it conceived were pernjitted. The Commissioner of In- 
ternai Revenue made a reassessment for each of the years, and added 
to the gross income on each of the returns certain items which he as- 
serted— and which défendant now asserts — were and are items of 
taxable income, and he disallowed, on the other side of each return, 
items which were, and now are, asserted not to be proper items o£ 
déduction, under the law, Stated in greater détail, this may be said: 

In its return for the year 1909, plaintiff stated its gross income at 
$43,297,167.27, ascertaining it, so the défendant claims, by deduct- 
ing from the gross income return made for that year to the Wisconsin 
and New York insurance commissioners, viz. $49,445,142.94, the fol- 
lowing items : 

(1) Dividends applied to purchase paid-up additions to polieies 

lield by members $l,215,8r8.5(> 

(2) Dlvideiids applied to pay renevval premiums of polieies held 

by members ^ 4,896,319.72 

(3) Dividends left: with company 1,909.78 

(4) Àdjustinent of assets 33,777.61 

Making a total of $6,147,975.87 

— which, when deducted from the insurance commissioner's return 
above noted, leaves the revenue return of $43,297,167.27 returned as 
stated. From this iatter the company made déductions as follows : 

(1) For expenses. $ 5,253,153.46 

(2) For losses 2,308.92 

(3) For payments on polioy and annuity contracts 18,637,141.76 

(4) xVddition to reserve 14,156,093.96 

(5) Taxes pald. 870,490.77 

■— making a total of déductions claimed in such return, $38,919,188.87, 
which, being deducted from the gross return of $43,297,167.27, left 
$4,377,978.40 as the net income, and upon which (less $5,000 exempted) 
the plaintiff paid the statutory 1 per cent. tax. 

Thereafter the Commissioner of Interiial Revenue proceeded to 
make a revision of the return and a reassessment of taxable income for 
tne year 1909. It resulted in his adding to the gross income returned 
by the plaintiff the items of dividends paid for additions and renewal 
premiums, the amount of accrual of discount, two items, "inter- 
est income" and "premium income," due and accrued but not ac- 
tually received, respectively. This brought the gross income to ap- 
proximately the figure contained in the insurance commissioner's 
return for that year. Against this were allowed the items of ex- 
pense, losses, payments on policy and annuity contracts, taxes, claimed 
by plaintiff; also an item, "dépréciation" (covering in fact the annual 
réduction necessitated against securities purchased at a premium). He 
reduced the amount of "net addition to reserve funds," basing it upon 
disallowing funds set aside to meet contracts having deferred pay- 
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ments after death. He also disallowed the dividend disbursement ; 
and hence, without giving the figures in détail, he cast as a balance 
a taxable net income of $10,795,118.58— an excess of $6,381,140.18 
over the plaintiff's return. Upon this he levied, and plaintiff, under 
protest, paid, a tax of 1 per cent. — $63,811.40. 

For the year 1910, plaintiff company's return was made in a similar 
manner. This, toc, was revised, and, excepting in certain minor re- 
spects, the revision and reassessment of income thereon présents the 
same questions as arise respecting the 1909 income and assessment. 
The excess upon such 1910 return and reassessment, found by the 
Commissioner of Internai Revenue, was $8,153,134, the 1 per cent. 
tax whereon was paid by plaintifï under protest. 

This suit seeks recovery of the amounts so paid upon such reassess- 
ment for both years. A summary of items involved appears to be : 

On the charge side of the return : 

(1) The dividends for both years aggregate $12,827,602.38 

(2) The addition to premium income (accrued, but not paid) .... 395,284.40 

(3) The addition to interest income (accriied, but not paid) for 

the year 1910 only 169,849.54 

(4) Interest on policy loans to members (paid out of reserve) for 

the year 1910. 111,819.02 

On the crédit side of the return: 

(1) Déductions made by Commissioner from the reserve claimed 

permissible on aceount of defeiTed or KU))plementary contracts, 

also on account of lapsed or oauccled policies 958,220.94 

This covers both years. 

(2) Différence betweeu plaintiff's and Counnlssioner's valuation of 

policies (1008) 38,687.38 

And the case présents the controversy over the action of the Com- 
missioner in adding to the one side, and disallowing as proper 
déductions from the other side, of the return, thèse items respectively. 

The plaintiff is a mutual life insurance company, conducting its 
business upon what is known as the level premium plan; and with 
respect to its character, its plan of doing business, the practice relating 
to the fixing and collection of premiums, the origin and character of its 
income, the method and means of securing a fund applicable to its ma- 
turing obligations from year to year, the testimony in this case is in 
close accord with the facts stipulated in the case of Mutual Benefit 
Life Ins. Co. v. Herold (D.C.) reported in 198 Fed. 199 (pages 202, 
203 and 204). It will conduce to brevity to permit a référence to that 
case to stand for a narration of the pertinent facts. 

[ 1 ] Thé act under which the taxes in question were levied contains 
as spécifie provision the following: 

" * • * Every insurance company now or hereafter organized under 
the laws of the L'nlted States, or of any state or territory of the United States. 
* * * shall be subject to pay annually a spécial excise tax with respect to 
the carrying on or doIng business by such * * * insurauce company, 
équivalent to one per centum upon the entlre net income over and above five 
thousand dollars received by it from ail sources durlng such year, exclusive of 
amounts received by it as dividends upon stock of other corporations, joint 
«tocli companies or associations, or insurance companies, subject to the tax 
hereby Imposed. 
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"Such net income shall be ascertalned by deducting from the gross amount 
of the income of such * * * Insurance company recelved wlthln the 
year from ail sources (first) ail the ordlnary and necessary expenses aetually 
paid wlthln the year out of Income In the maintenance and opération of Its 
business and properties, Including ail charges such as rentals or franchise 
payments required to be made as a condition to the contlnued use or posses- 
sion of property ; (second) ail losses actually sustained wlthln the year and 
not compensated by Insurance or othervvlse, Including a reasonable allowance 
for dépréciation of property, if any, and in the case of Insurance companles 
the sums other than divldends, pald wlthln the year on pollcy and annuity 
contracts and the net addition, if any, required by law to be made wlthln 
the year to reserve funds ; * • * (third) Interest actually pald wlthln the 
year on its bonded or other Indebtedness, etc. ; ♦ * * ail sums pald by 
it wlthln. the year for taxes, etc. ; (fifth) ail amounts recelved by It wlthln 
the year as dividends upon stock or other corporations, joint stock companles, 
or associations, or Insurance companles, subject to the tax hereby im- 
posed. » * » " 

Obviously, in the pecuniary aspects of the case the important ques- 
tion, both to the government and to the plaintiff company, is that 
arising on the Commissioner's inclusion of dividends as income. On 
behalf of plaintiff, the gênerai contention is that they are not in any 
sensé dividends arising as a profit in a business venture, but are in 
truth, obediently to the plan which is at the foundation of its business, 
an abatement to the policy holder of the excess premium as it may 
develop in the company's expérience during the life of the policy; 
and the fact that they are carried upon the books of the plaintiff com- 
pany and are disbursed as an ordinary dividend may be carried and 
disbursed is not at ail relevant in determining their status, in view of 
the character of plaintiff's business and its légal and contractual re- 
lations with its members. 

The question thus presented has been so thoroughly considered and 
determined in the case above referred to, as well as the other cases 
now to be cited, that it would savor of affectation to restate it, or 
attempt a considération or elucidation productive either of greater 
clearness or any différent resuit than that reached in such cases. Mu- 
tual Ben. L. Ass'n v. Commonwealth, 128 Ky. 174, 107 S. W. 802 ; 
Commonwealth v. Penn. M. L. I. Co., 252 Pa. 512, 97 Atl. 677; Com- 
monwealth V. Metropolitan h. I. Co., 254 Pa. 510, 98 Atl. 1072; N. Y. 
Life Ins. Co. v. Chaves, 21 N. M. 264, 153 Pac. 303; Mutual Ben. 
L. Ins. Co. V. Herold, supra, 201 F'ed. 918, 120 C. C. A. 256; Id., 231 
U. S. 755, 34 Sup. Ct. 323, 58 h. Ed. 468; Conn. M. h. Ins. Co. v. 
Eaton (D. C.) 218 Fed. 206; Id. (D. C.) 218 Fed. 188 (two cases); 
Eaton V. Conn. General Life Ins. Co., 223 Fed. 1022, 138 C. C. A. 663. 

Indeed, I feel that the question, having been considered by the 
fédéral courts in two différent circuits, and a review thereof upon 
certiorari having been refused by the United States Suprême Court, 
should no longer be considered open. It may be observed, hovir- 
ever, that in determining whether thèse "dividends" apportion- 
ed to policy holdens, for application at their élection to partial pay- 
ment of renew^al premiums or for the purchase of paid-up additions, 
are "income," considérations urged by the government are not rele- 
vant. Thus the suggestion that the great organization of the plain- 
tiff, the expensive and costly attendants in the vi^ay of buildings and 
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the like, in fact the mère magnitude of figures exhibiting monetary 
and investment transactions, forbid classing it as an eleemosynary in- 
stitution, is true. So, too, the similarity of method respecting receipt, 
holding, investment, and disbursement of money, with methods pur- 
sued by ordinary and other large business institutions, is patent. 
The maintenance of bank accounts, book accounts representing gên- 
erai funds, both made up through mingling receipts from varions 
sources, the investment of funds regardless of their origin as premi- 
ums on poHcies or interest on existing loans, the payment of expenses, 
disbursements on policy contracts, dividends, ont of a gênerai fund 
or bank account, are referred to by défendant, and a summary of 
thèse matters is thus given by counsel: 

"It appears without dispute that the eompany does not segregate its pre- 
mium receipts, and that the excess or loaded portion tliereof, out of whlch it 
daims to pay its dividends, is not segregated, either in tlie funds or the 
accounts of the eompany. As stated, tlie funds are mingled promiscuously ; 
they are invested as chance ofl'ers, the returns ail go into one fund, dividends 
are declared from ail of its investments and returns from différent sources, 
and, when paid, are paîd ont of this same gênerai fund, not out of any fund 
set aside as a segregated 'excess cost' fund. At the end of the year, if 
business of the eompany has been managed with * * • gagacity, if its 
investments and loans hâve been wlse, if it has been fortunate in experiencing 
a low death rate, it will hâve a profit or surplus. LiUe other corporations, it 
is then in a position to déclare a dividend. If the business of the corpora- 
tion for the years in question has not resulted In a profit or surplus, clearly 
the corporation could not hâve declared a dividend ; the policy holder would 
hâve been entitled to none, but would hâve been obliged to pay hls premium in 
full, or lapse hls policy." 

Now, when it is once conceded that the plan of insurance involves 
stipulation of a premium, which in turn involves assumptions, such 
as expectation of life, interest returns upon investment, expense or 
"loading," and also involves the undertaking ultimately to exact an 
actual premium which shall always approximate actual cost, it be- 
comes quite immaterial by what name the diflference between latter 
and such stipulated premium — if expérience shall develop it — shall be 
called. The plan contemplâtes its return to the contributing policy 
holder. 

If, therefore, in the working out of the plan, investments are made, 
funds received and disbursed, accounts created and kept, and a busi- 
ness organization is built up, ail similar to those found in other large 
business ventures — if ail this be done without evidencing from day 
to day, in précise terms of dollars and cents, each policy member's 
pro rata share of the différence or excess, the plan is none the less in 
existence, and the obligation to furnish insurance at cost is none the 
less in force, and with it follows the obligation, at some time, to remit 
any excess. Therefore, no matter how much the disbursement or ap- 
plication of this excess may, as between plaintiff and its members, 
resemble ordinary dividend disbursements, its real status is not there- 
by disclosed to be gain or profit in the sensé that it is an incrément upon 
the amount intended to be invested to secure insurance— for that in- 
tention was cost — and the obligation rests upon the insurance eom- 
pany at ail times, not to endeavor to obtain returns upon a profit earn- 
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ing bases, but only such as assure the indemnity, and to abate the ex- 
cess above indemnity cost. 

[2] So, too, the fact that, in the ascertainment and apportionment 
of thèse dividends, the plaintiff acted obediently to section 1952 of 
the Statutes of Wisconsin, does net, in my judgment, either estop it, 
or avail against its contention. This statute, whatever change it may 
hâve wrought in respect of the éléments to be considered and the 
method of proceeding in making up a balance sheet of insurance trans- 
actions, did not and does not, either create or modify the character 
or status of thèse disbursements on policies. And it is a matter of 
gênerai knowledge that one of the main purposes of the section was, 
not to provide a rule or method theretofore unknown or unpracticed 
by insurance companies, but rather to, withdraw from them the prac- 
tically unlimited and unrestrained discrétion which they had asserted 
with respect to the time when thèse apportionments were to be made. 
It is not only consistent with the plaintifï's contention respecting its 
plan of insurance, but from the standpoint of the policy holder it 
furthers such plan, by making ascertainment and remission of the ex- 
cess mandatory, annually. It withdraws from the companies a dis- 
crétion, which formerly was entertained and exercised, to withhold 
such ascertainment and disbursernént or remission for long periôds — 
during the whole policy period. But it déclares nothing as to thèse 
dividends which gives them a character or status différent from what 
they had prior to its enactment, or what they would now hâve, in its 
absence. 

If, as frequently happens in corporate or partnership affairs, the 
case presented the question whether profits had been earned, the acts 
of the governing body or of the partners, in making application of 
funds as dividends to shareholders, as profits to partners, might be 
persuasive in determining the debated question; and in the présent 
case, if the sole question were the right to deduct thèse dividends from 
the income, as the compahy contends it should be returned, it obvious-, 
ly would require a négative answer, for the statute precludes déduction 
of dividends out of income; but the burden resting upon the govern- 
ment is gréater than this. It involves the proposition that thèse divi- 
dends must be treated as incon^enot subject to déduction. And when 
it is shown that they are dèriyed frpiri interest and premium receipts al- 
ready included in a return for a preceding year, it is but a duplication, 
pro tanto, of tb.e taxable income, to include them on the débit side of 
the return, and,, if déduction be not permitted, the tax is really impos- 
ed on a disbursernént. 

[3] The contention of the government that the return should in- 
clude, for purposes of taxation, premium and interest items accrued 
and due, but not actually collected and received, cannot be better an- 
swered than in the language of the Herold Case, where, in quoting 
the act, it is said: 

, "This language seems clearly to indicate tliat the net Income, which Is 
the measure of taxation, means what has actually beeu received, and not 
that which, although due, has not heen received, but its payment for sonie 
reason deferred or postporied. Furtliermore, an examination of the act shows 
that the net income is to be ascertained by deductinj from the gross income: 
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(1) 'AU the ordinary and necessary expansés actually paid within the year 
out of Income in the maintenance and opération of its business and proper- 
ties.' (2) 'AU losses actually sustained witliln the year,' etc. ; 'also the sums 
other than dividends paid within the year on policy and annuity contracts,. 
and the net addition, if any, re<iuire<l hy law to be made within the year to 
reserve funds.' (3) 'luterest actually paid within the year on Its bonded and 
other indebtedness,' etc., 'and in the case of a bank, banking association or 
trust Company, aU tnterest actually paid by it within the year on deposlt.' 
(4) 'Also ail sums paid by It within the year for taxes,' etc. (5) 'AU amount» 
recelved by it within the year as dividends upon stock of other corporations, 
joint-stock companies, or associations, or Insurance companies, subject to the 
tax hereby imposed.' Since, then, the language of the act is expUcit in per- 
mitting only such déductions from the gross income as were actually paid 
during the current year, it would be strange, indeed, if on the opposite side of 
the acoount the company were charged witli what it had not recelved during 
the current year. No reason appears or has been suggested for so radical and 
unwarranted a departure. Furthermore, the word 'income' means, as al- 
ready shown, that whlch has come in, and not that whlch mlght hâve corne in, 
but did not. If expenditures means what has been paid out, or outgoes, then 
income means what has come in, or receipts." 

In other words, the évident purpose of the act is to impose the tax, 
or to measure it, by a référence to benefits on the one and burdens on 
the other side, but such only as hâve been actually enjoyed or sustained, 
respectively. And, when this view is entertained, the suggestion that 
the law aims to impose an excise rather than an income tax is quite 
immaterial ; for, conceding that, the ascertainment of "net," as against 
"gross," "income," as the measure of the excise, is stili necessary; 
and the sensé in which thèse terms are used is not more readily nor 
accurately determined by calling the imposition an excise, instead of 
an income, tax. 

[4] A further controverted item arises out of the rejection by the 
commissioner of $958,220.94, claimed by plaintiflF as a déduction. 
The f acts are ; The parties are not in disagreement respecting the dé- 
ductions or the reserve hability of plaintifï in policies valued by the 
state insurance commissioner, which he conceives it his duty to value 
under the Wisconsin law. They are policies said to involve "life 
contingencies." But plaintifï has obligations on policies which are 
termed "supplementary contracts." They présent this feature: When 
a policy holder dies, and the benefîciary exercises an option to take the 
avails of the policy in installments, the gênerai reserve fund is charged 
with the fixed liability — the sum is withdrawn theref rom and set aside 
to take care of the Habihty according to the deferred term covered by 
the option. 

Now the government contends that because the state insurance com- 
missioner does not include thèse supplementary contracts in his "val- 
uation" of outstanding poHcies, they can form no basis of a "reserve" 
carried for their security and deferred hquidation. The Wisconsin 
statute requires plaintifï to "hold funds properly and safely secured 
to provide for its reserve liability over and above ail its other liabilities, 
which reserve liability shall be determined by the state as follows." 
St. 1915, § 1950. The act gives spécifications for valuation of varions 
kinds of policies, and casts upon the insurance commissioner the duty 
of making annually "valuations of ail outstanding policies, additions 
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thereto, and other obligations of every such company mentioned in 
subsection 1 (supra)." 

H there were no testimony disclosing the unif orm practice of in- 
surance companies, the plaintiff included, of carrying reserves to pro- 
tect thèse supplementary contracts, of treating such contracts as ex- 
hibiting a reserve Hability, thé statute still indicates a quite clear intent 
to embrace ail policy liabilities whose period of liquidation is deferred 
until the contingency of death or until the expiration of such time 
thereafter as the policy may, at the option of some one, fix. The 
mère fact that, by the contingency of death, the policy Hability is re- 
moved from the range of valuation by one of the methods, or upon 
one of the bases, fixed by the statute, does not justify the conclusion 
that there can be or is no reserve liability, as that is known in the In- 
surance business, in or on thèse supplementary obligations. Granting 
that section 1950 of Wisconsin Statutes lends plausibility to the con- 
tention of the government by reason of its failure to mention spécifie 
policies whereon the liability bas become fixed, and therefore be- 
yond the necessity for resort, in "valuation," to a mortality table, "as- 
sumed" interest rate, or "expense" item, yet the fact that the commis- 
sioner of insurance is by the same statute required to "value" "ail 
outstanding policies, additions thereto, and other obligations" of mu- 
tual companies; further, the deferred character of the obligation 
found in thèse supplementary contracts ; and, lastly, the uniform con- 
currence of practice among insurance companies in treating them as 
subject to the reserve protection — thèse, clearly, justify a finding ac- 
cordingly, and warrant the inclusion of thèse contracts as embodying 
reserve liability in the calculation of the annual "net additions to re- 
serve" which may be deducted from gross income. 

[5] With respect to the necessity of returning as part of the gross 
income, such interest as accrues on "policy loans," the settled view 
that such loans and the interest are in no just sensé obligations which 
the policy holder is bound personally to liquidate, with interest, must 
prevail. In Assessors v. N. Y. Ins. Co., 216 U. S. 517, 30 Sup. Ct. 
385, 54 L. Ed. 597, it is thus expressed : 

"When the plaintiff's [the insurance company's] policies hâve run a cer- 
tain length of time and the premiums hâve been paid as due, the plaintiff 
becomes bound ultlmately to pay what is called their reserve value, whether 
the payment of premiums Is kept up or not, and thls reserve value Increases 
as the payments of premiums go on. A policy holder, desiring to keep his poli- 
cy on foot and yet to profit by the reserve value that it has acquired, may be 
allowed at the plaintiff's discrétion to receive a snm not exceeding that présent 
value, on the terms that on the settlement of any claim under the policy the 
s<ini so received shall be deducted with Interest (the interest representlng vfhat 
It is estimated that the sum would hâve earned if retained by the plaintiff), 
and that on failure to pay any premium or the above-mentioned interest, the 
sum received shall be deducted from the reserve value at once." 

"This is called a loan. It is represented by what is called a note, which 
coutains a promise to pay the money. But as the plaintiff never advances 
more than it already is absohitely bound for under the policy, It has no Interest 
In creating a personal Hability, and therefore the contract On the face of the 
note goes on to provide that, if the note is not paid when due, it shall be ex- 
tlnguished automatlcally by the çounter crédit for what we hâve called the 
reserve value of the policy. lu short, the clalm of the policy holder on the 
one side and of the company on the other are brought into an account current 
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by the very act which créâtes the latter. The so-called Uabillty of the policy 
holder never exists as a Personal Uabllity, it never is a debt, but is merely a 
déduction in account from the sum that the plaintlfts ultlmately must pay. 
In settllng that account înterest will be computed on the item for the reason 
that we hâve [above] mçntioned, but the item never eould be sued for, any 
more than any other single item of a mutual account that always shows a 
balance against the would-be plaintifl. In form it subslsts as an item until the 
settlement, because interést must be charged on it. In substance It is extinct 
from the beginhing, because, as was sàid by the Judge below, it Is a payment, 
not a loan." ; 

A Wisconsin statute, although dealing with the matter of compulsory 
conversion of defaulted premiums into policy "loans," àppears to 
give signal récognition, if not emphasis, to this characterization of 
such transactions, wheii it provides that such "loan" shall become due 
and payable "only when the total of ail loans and interést shàll be 
equal the reserve." Section 1948m, Wis. Stat. 

[6] A final question, one not suggested in the pleadings, briefly rè- 
ferred to in oral argument, but later elaborately discussed in briefs, 
arises on thèse facts: In making its return for the year 1910, plain- 
tif? omitted an item of $77,000 from the income side. It is an ag- 
gregate of receipts from agencies, omitted because information respect- 
ing the accounts to which individual items vi^ere distributable was not 
at hand at the time of mïiking the return, and, apparently, was in good 
faith treated as a "suspense" item which would naturally, upon 
later ascertainment, go into the return for the ensuing year. There is 
no suggestion that the facts are not consistent with perfect good faith. 
The record attests fully that the omission, if it involved delinquency 
at ail, arose as stated — it was an erroneous failure to include the 
items. 

The government urges that such failure bars the right to maintain 
the action, and bases its contention upon section 3225, R. S. U. S. 
(Comp. St. 1916, § 5948), which is asserted to be incorporated into 
the excise law in question: 

"When a second assessment is made in case of any list, statement, or return, 
which in the opinion of the collecter or any deputy coUector was false or 
frauduleut, or eontalned any understatement or undervaluation, no tax col- 
leeted under sucli assessment shall be recovered by any suit unless it is 
proved that the snid list, statement, or return was not false nor fraudulent, 
and dld not contain any understatement or undervaluation." 

The broad proposition is that any and every error of understate- 
ment or undervaluation, howsoever innocently made, bars reHef 
against a reassessment, howsoever .inaccurate, or unjust it may be. 
It may be said, confidently, that so drastic a rule should not be accept- 
ed unless unmistakably clear language, disclosing a législative purpose 
and intent viewed in the light of history and results to be achieved, 
leaves no alternative. 

I shall assume that section 3225 is brought into the tax law in ques- 
tion; and it nécessitâtes considération of that section as part of a 
chapter, dealing generally with practice, procédure, rights and remé- 
dies awarded to both government and taxpayer or citizen, in the mat- 
ter of assessment, collection, remission, and refund of public dues. 
Thèse laws are not of récent enactment. The times and conditions at 
248 F.— 37 
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afld undef vi'hich they came into being, to furthér the raîsing of reve- 
nue tqmeet cl situation of great national stress, the administrative 
récognition and application accorded them for over, 50 years, may 
safely aid in throwing light upon the just interprétation to be given. 
Without narrâting historically thé advént and.aniendment of this par- 
ticular section 3225 and allied provisos, it suffices to, say that they had 
their beginnings in the Civil War Revenue Act of june 30, 1864 
(13 U. S. Stat. p. 223, c. 173), as amended by the Act of July 13, 1866 
(14 ]U. S, Stat. 98, c. 184). They exhibit the early récognition by the 
government of the hecessity of ways and means for rèvising, both in 
the interest of the government and the taxpayer, the retufns or as- 
spssments made or levied, aiid, for refunding Or recovery of taxes ac- 
tiially paid; and froni the ea'rliëst, occasions when interprétation of 
thèse statutes was called for thé courts hère haye uniformly given to 
the results açcomplished by législation on the gênerai subject, this 
broad charàcterjzation : 

f.The revenue measures of eyery civlUzed government , cçnstitute a System 
wjjicji provides for its enforcement by offlcers eommisslpnecj for that purpose. 
m tlilS cbùHtry, the system for each state, or for thé tederal government, pro- 
vidès safeguards of its owh agalnst' iMlstaké, ihjustléfe, or oppression, In the 
administration of its revenue laws. Suohappeals are allowed to specifled 
trlbunals as the lawmaliers deem expediieait. Such rentedies, ; also, for re- 
coverlng back taxes lUegally exacted, as mày seem wlse are provided. In 
thesé rfespécts, the United States baVè, as was sald by tîie court in NIchols v. 
lïnited States, 1 Wall. 122 [19 L. ted'.l25], enactéd a System of corrective Jus- 
tice, as wejl as a System of taxation In both its customs and internai revenue 
branches. ; That System is intended.to be complète. * * * So also in the 
interna^ revenue department, the statute allovs's appeals to, the assessor to 
the Cbnimissioner of Internai Revenue ; and, if dlssatlsfied with his décision, 
on paying the tax the party can sue the colleetor ; and If the money wàs 
wrongfully exacted, the courts wlîl givé him relief by a judgment, vi-hich the 
United States pledges herself to pay." Per Miller, Justice, Cheatham v. U. 
S., &2; U. S. SS,,23 L. Ed. 561. 

A çareful reading of adjudicated cases^ndeed, ail législation upon 
the varied phases of public revenues — -suggcsts .tliat at no time has 
there been a purpose to eut off or to impair, either as against the gov- 
ernment or the citizen, this "systein of corrective justice" attending 
the administration of revenue laws.! 

At the outset, the proposition advanced by the défense is répugnant, 
utterly, to this view, and the broad purpose disclosed. If it is not ob- 
viOusly, it is easily demonstrably so. A few considérations of a 
pràctical , nature— which a court may entertain — will be helpful. 
When property is assessed for taxation upon an ad valorem basis, 
the taxing officers frequently must, initially, détermine values. Even 
in such cases, the taxpayer is not left wholly remediless to review or 
revise the finding of the assessing or taxing o.fficer. In very rare 
situations is it possible, justly, tO; ascribe to any, individual,, whether 
he. be the interested taxpayer or the pubHc, assessor, the power or the 
dutyctô make an initial valuation to be accepted by the One adversely 
interested, as indubitably f air ; and, as indicated, there , hâve ■ arisen 
of necessity, in the interest of just dealing, the varying methôds of 
revision and correction. Corning to the particular case before us, 
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where assessments . are based upon returns exhibiting great; magni- 
tude and complexity of business opérations, the possibility and the 
probability of errors — without a suggestion pf attendant bad faith — 
is increasingly présent. It may safely be said that the great majority 
of returns under thèse excise and income tax laws contain items; in-; 
volving for their fixing and détermination, judgment,; honestly and 
conscientiously exercised; and it is equally true that, no'matter how 
conscientiously one man may fix and détermine an item, another, 
with equal probity and integrity, may fix it at a substantially higher or 
lower figure. The very purpose is to ertâble revision, to correct the 
mistake, of omission or commission, or to prevent f rauds ; and it 
would be anomalous to assume infalHbiHty on the part of the govern- 
ment in its efforts at revision, wherefore mistakes of the citizens 
only are to be corrected. This is said because, in my judgment, the 
drastic construction of section 3225, now insisted upon, will, if adopted, 
lead to that resuit as a matter of pr'actical adrhinistration and appH- 
catîotî. It means that the tâxpayer cannot prevail unless he,succeeds 
in reinstatîng his own return, item for item„;against the revision or re- 
assessment. Naturally, suits to recover can rarely. be brought vi^hen 
the reassessment is more favorable than the original return, though 
eyen such resuit can cqnceivably corne through an entire rearfange- 
ment of thè return through the exclusion of items admitted and the 
inclusion of items cpntested by the tâxpayer. But this is true as a 
practiçal matter: Every reassessment, \vhich results in an increased 
tax, must involve, expressly or by necessary implication, the opinion 
or conviction of the reviewing ofïicer that the original return cbritained, 
somewhere or ■ somehow, an understatement or undèryaluàtibri, a 
false (erroneous, or fraudulent) item or items. Therefofe, unless the 
tâxpayer can estâblîsh that his originar return wasright, arid hertcë 
that the reassessment, in its, attenipted révision or additions, is wrong, 
in every particular, he must fail in his action. If this is possible, and 
itmust follow so strict an interprétation of the statute (section '3225), 
theh there is little lëft that can commend itself — to the citizen or 
tâxpayer— of any ,so-called system of "corrective justice.'' .■ ■ 

The:present case furnishés a good illustration: Assuming that the 
exaction of 1 per cent, on the millions of dividends treàted as inçome 
is illégal and unjust, a remedy would hâve to, be denied because of an 
honest error respecting an item, by comparison, trifling. I am un- 
willing to give to the section in question any such interprétation ; and, 
no matter how drastic an application may be compelled in cases of ac- 
tual f raud^ — ^whether the items f rauduléntly withheld or misstated be 
large or small^the view that the section aims to furnish a rule of 
proof, to give fo the findiiig of executive officers a status or dignity 
prima facië good, to cast upon the citizen the burden of overthrowing 
it, thereby giving the section a distinct place and function in the 
corrective and revisqry "system" of the revenue laws, is far more rea- 
sonable and commendable. It furthers the accomplishment, by. the 
government or- by the tâxpayer, of the generdl purpose of enabling 
just revision or recovery ; whereas, the view urged by the. défendant 
makes the statute highly pénal, and, in its application, one-sided, re- 
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sultîng, as indicated, in foreclosure of recovery în every case wliere 
the original returri cattnot be established, item for item, in opposition 
to the government revision. 

The views thus expressed entitle plaintiff to judgment, and the 
findings proposed on its behalf will be signed, whereupon judgment in 
its favor niay be entered. 



In re BDBI.EN. 

In re MOOHE et al. 

(District Court, W. D. Kentucky. February 12, 1918.) 

1. Bankruptct <gi=s>328— Time fob Fiijng Claims — CLAms Liquidated bt 

LmoATioN. 

In Bankruptcy A<^ July 1, 1898, c. 541, | ,57n, 30 Stat. 560 (Comp. St. 
1916, § 9641), which provides that "claims shall not be proved against a 
banknipt estate subséquent to.one year after tlie adjudication, or if they 
are llqUldated by litlgation and the final Jùdgméiit therein is rendered 
withiû thirty days before or atter the expiration of such tlme, then with- 
In sixty days after the renditioa of such Judgment," the provision extend- 
ing the time in cases of claims llquidated by litigat^on applies only to 
cases In which judgment Is rendered wlthin 30 days before or withln 30 
days after the expiration of 1 year, and the clause In no casé authorizea 
the 'flllng of claims later than 1 year and 90 days after the adjudication. 

2. Baneruptct iS»>328-^TrME fob PruNG Claims — Claims ^ LiqUidated by 

lilTIGATION. 

Such clause applies only to unllquidated claims, which are llqui- 
dated pursuant to directions of the bankruptcy court, as provlded in 
Bankruptcy Act, § 63b (Comp. St. 1916, § 9647). 

3. Bankbuptct <g=».328— Time fob Filing Claims— STATiraoBTr Limitation. 

Bankrupt and others executed a joint contract of guaranty to a bank to 
secure any Indebtedness which mlght be made to the bank by note or 
otherwise by a corporation of which they were stockholders and offlcers ; 
one of them, as treasurer, being authorized to sign notes In behalf of the 
corporation. The contract clearly stated that as between themselves 
each of the gnarantors should be liable in proportion to the stock held 
by hlm. Two years and a half after the bankruptcy the bank brought 
suit on notes of the corporation against ail the guarantors, except bank- 
rupt, and recovered judgment, which was paid by the défendants, who 
then flled claims against the estate for the bankrupt's share under the 
contract. No clalm had been flled by the bank, nor by the guarantors, 
which mlght hâve been donc, at least provlsionally, under Bankruptcy 
Act, § 571 (Comp. St. 1916, § 9641). Held, that the suit by the bank was 
not one to liquldate a claim against the estate, but that, even if so, the 
claims were flled too late, and were not provable under section 57n. 

In Bankruptcy. In the matter of R. H. Edelen, bankrupt. On 
review of order of référée sustaining objections to claims of Thomas 
S. Moore and others. Order affirmed. 

J. D. Wickliffe, of Bardstown, Ky., and A. E. Willsoti, of Louis- 
ville, Ky., for daimants. 

J. Si McElroy and J. Van Dyke Norman, both of Louisville, Ky., 
for trustée. 

^SsFor other cases see same topic & KBÏ-NUMBBR In ail Key-Numbered Digests & Indexe» 
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WAI.TER EVANS, District Judge. The Distillers' Cooperage 
Company was a corporation doing business at Bardstown, Kj. Cer- 
tain stockholders therein and persons otherwise interested in it exe- 
cuted to the People's Bank of Bardstown a contract in writing in tVie 
f ollowing terms : 

"Whereas, the Distillers' Cooperage Company, of Bardstown, Nelson county, 
Kentucky, a corporation duly created under and by virtue o£ tlie laws of the 
eommonwealth of Kentucky, keeps its accounts and deposits with the People's 
Bank of Bardstown, Nelson county, and state of Kentucky, and in the con- 
duct and opération of its business and afCairs, It is hecessary for said Dis- 
tillers' Cooperage Company to obtain loans, and to create debts and obliga- 
tions and to exécute notes therefor, and to secure the payment of same: 

"Now, therefore, we, the undersigned, stockholders and offleers of said 
Distilleis' Cooperage Company, stockholders in distlllery corporations having 
an interest in said Distillers' Cooperage Company, do hereby agrée, covenant, 
and blnd ourselves with and to the said People's Bank that we will be re- 
sponsible for aud guarantee the payment of ail sums of money advanced to 
or paid for the said Distillers' Cooperage Company by said People's Bank, 
and wilj guarantee and pay to said bank ail notes, bills, or other demands 
executed to the said People's Bank by or in the name of said Distillers' Coop- 
erage Company, by L. B. Samuels, treasurer of said Distillers' Coopei-age 
Company, as fuUy and to hâve the same effect as if we were personally prés- 
ent and signed each and every note, bill, or demand of said Distillers' Coop- 
erage Company to said People's Bank. This agreement and guaranty on our 
part to continue and to apply to ail indebtedness that may be Incurred by 
said Distillers' Cooperage Company, and to ail notes, demands, or bills that 
may be executed or made by said Distillers' Cooperage Company to said 
People's Bank from time to time in the future until the respective slgners 
hereto shall hâve given notice in writing to said People's Bank that they 
wlthdraw therefrom, or will not be bound upon any debts or obligations there- 
after created, or note or bill or other demands made or executed to said 
People's Bank. 

"It is further agreed that, whlle each and every person signing this is bound 
to said bank for the whole amount of each and every debt and obligation, note, 
bill, or other demand incurred or executed to said bank through L. B. Samuels, 
Treasurer, the signers hereto as between theraselves, are liable only in pro- 
portion to the amount of stock held by them, respectlvely, in the said Dis- 
tillers' Cooperage Company, the liabillty of James L. Hackett and Graeme 
McGowan, being in proportion to the stock held by the Greenbrier Distlllery 
Company, of whlch they are the owners. 

"Witness our hands this March 7, 1912. Graeme McGowan, 

"R. H. Edelen, 
"Thos. S. Moore, 
"Ij. b. Samuels, 
"Jas. L. Hackett." 

In the course of the business of the Cooperage Company with the 
People's Bank a number of notes were executed to the latter which 
came within the provisions of the contract. Thèse notes in the ag- 
gregate amounted to a great sttm. While parts of this indebtedness 
were discharged by the company a large amount was left to be paid 
by the guarantors. 

Upon some of the notes suits were brought in a state court on Sep- 
tember 11, 1917, against ail the guarantors except the bankrupt. 
After demurrers to the answers filed in thèse cases had been sustain- 
ed, the défendants declined to plead further, and judgments were ren- 
dered in October, 1917, for the amounts sued for. Thèse judgments 
and the other outstanding notes were paid ofï by the guarantors other 
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than the bankrùpt. The latter'S proportionate part of the joint Ha- 
bility thus met by theiother guarantors amounted to the sum of $10,- 
467.41. The guarantors othèr than the bankmpt tendered their proof 
of debt against his estate for that amount. This was donc on No- 
vember 12, 1917, which was over two years and six months after the 
adjudication was made on April 3, 1915. The trustée objected to 
the allowance of this ciaim, and on January 8, 1918, the référée en- 
tered an order sustaining the objections and disallpwing the claim. It 
is that order which the court isnow asked to review. \ 

[1] The questions; to be determined are important and possibly, not 
entirely free from doubt. The objection to the order most; strenu- 
ously pressed at the argument was based upon section 57n of the act, 
which reads: 

"Claims shall not be proved against a bankrùpt estate subséquent to one 
year after the adjudication, or if they are llqaiidated by litigation and tlie 
final judgment therein Is rendeïed wltliîn thirty days before or after the 
expiration of such tlme, and then ■vtfithln sixty days after the rendltlon of 
such Jiidgment: Provided, that the right of infants and Insane persons wlth- 
ont guardians, ' Wîthout notice Of the proceedings, niay continue six months 
longer." 

It was contended by the trustée that the order was correct bécause 
the proof of debt was not tendered vvithin one year after the adjudi- 
cation. On the other hand, it was strenuously urged that good 
grounds existed for the delay, in that it was caused by an eiîort to 
liquidate by litigation the.liability of thë guarantors, though it is con- 
cecjed ^that there \yas no litigation whatever during the entire, period 
from April 3, 1915, when the adjudication was made, until September 
11, 1917, when the suits above referred to werë begun upon âome of 
the. notes given tô the People's Bank. To the suggestion that the lit- 
igation rçferred [to was neither by the trustée nor by any of the guar- 
antors seeking to liquidate the liability of the bankrùpt to either of 
them, but was by the holdërs against the makërs and guarantors of 
the notés, the response was made, first, that the guarantqrs did not 
know anything about the notes until about the time they. . were sued 
upon; and, second, that the provisions of the act were broad enough 
to cover any sort of litigation thereon. Upon this state of fact it 
was insistèd that there arose a situation to which the ruling of the Cir- 
cuit Court of Appeals of the First Circuit in Powell v. Leavitt, 150 
Fed. 89, 80 C. C. A. 43, f ully applied, and that the ruling in this case 
should be governed by it. 

Powell V. Leavitt was decided Jânuary 24, 1907. It héld that, 
though a proof Qf debt was not made within a year and 60 days after 
the adjudication, yet as a mortgage given to a créditer by the bankrùpt 
had, in a litigation, been held to hâve been a voidable préférence, the 
creditor should thereafter be allowed to prove his debt, notwithstand- 
ing the lapse of time, and especially as the litigation which had re- 
sulted in the, annulment of the mortgage had been commenced within 
a year after the adjudication. Undoubtedly the actual result in that 
case was in perfect harmony with the décisions of the Suprême Court 
m Keppel v. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 
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L. Ed. 790, decided în April, 1905, and Hutchinson v. Otis, 190 U. S. 
552, 23 Sup. Ct. 778, 47 L. Ed. 1179, decided in June, 1903. In Page 
V. Rogers, 211 U. S. 575, 581, 29 Sup. Ct. 159, 53 E. Ed. 332, decided 
in January, 1909, the court even more clearly settled the doctrine. In 
neither of thèse cases did the Suprême Court mention or construe sec- 
tion 57n of the act, though in the Keppel Case, 197 U. S. at page 360, 
25 Sup. Ct. 444 (49 L. Ed. 790), it did make an important référence 
to section 57g. The rule which was finally established in thèse cases 
was based entirely upon considérations other than such as might 
arise under section 57n, and we suppose the décision in Powell v. 
Eeavitt might well hâve been based upon the two first of those cases 
without allusion to section 57n. However, the Circuit Court of Ap- 
peals, while citing the first two of those cases (the qther of them not 
then having been decided), went further and seemed to prefer to test 
its décision upon the ground that the words in section 57n, that "if 
* * * the final judgment therein is rendered within thirty days 
before or after the expiration of such time thèh within sixty days 
after the rendition of such judgment," should be so construed as to 
mean "if the final judgment therein is rendered thirty days before the 
expiration of such time or at any time thereaf ter," thus expuhging al- 
together f rom the act the words "then within sixty days after the ren- 
dition of such judgment" and substituting therefor the words "or at 
any time thereafter." 

Surely this was contrary to the almost, if not quite, universally 
established rule to the contrary. Innumerable cases decided after as 
well as before that ruling might be cited to show this, but the follow- 
ing mav suffice. A few from Circuit Courts of Appèals are: In re 
Ingalls'Bros., 137 Fed. 517, 70 C. C. A. 101, In re Hawk, 114 Fed. 
916, 52 C. C. A. 536, and In re Sampter, 170 Fed. 938, 96 C. C. A. 
98. See, also. In re Peck, 168 Fed. 48, 93 C. C, A. 470. Of cases in 
the District Courts the following may be noted: In re Sanderson, 
160 Fed. 278, 20 Am. Bankr. Rep. 396 ; In re Knosco, 208 Fed. 202, 
31 Àm. Bankr. Rep. 238: In re Meyer, 181 Fed. 940-906; In re 
Trion Manufg. Co., 224 Fed. 521, 35' Am. Bankr. Rep. 480; In re 
Muskoka Lumber Co., 127 Fed. 886; In re Blond, 188 Fed. 452; In 
re Kemper, 142 Fed. 210, 212; In re Rhodes, 105 Fed. 231; In re 
Moebius, 116 Fed. 47, 8 Am. Bankr. Rep. 590; Bray v. Cobb, 100 Fed. 
270, 3 Am. Bankr. Rep. 788; In re Leibowitz, 108 Fed. 617. Added to 
thèse, in In re Paine, 127 Fed. 250, we also had occasion to construe 
section 57n, and expressed views as follows : 

"It ujay well be that Congress eould wlth wisdom hâve put into the clause 
an exception eoveriiig cases where there had been a fraudulent concealment of 
assets ; but that was a matter excUisively for Congress to détermine, and 
not for the courts to remedy. This court at least assumes no power to in- 
terpplate an exception, and thus put luto the statute what Congress declined 
to embraee therein. The language of the clause is plaln and unequlvocal. 
There is no ambigulty about It, and it adinits of no construction. The dé- 
cisions are eiiually clear to the effect that no proof of debt can be niade 
after the expiration of one year after the adjudication, except in those in- 
stances where the period is extended by the act to not exceeding one year and 
six months. Either period would effectively bar the making of any proofs of 
debt in this case by any creditor whatever." 
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It may be said,therelore, with ail respect that, as the rwle establish- 
ed by the Supferae Gourt in the cases we hâve çited fuUy justified the 
resuit in Powell y, 'I^eavitt upon grounds entirejy différent from those 
stiated ih thé, opinion :in:that case, the ruling which wpuld expunge the 
words, we hâve referred to was not necessary to a correct décision of 
it and therefore possibly wasobiter. Other courts, for thèse reasons, 
are not bound by that^ exceptional ruling as a final adjudication of the 
proper construction iDif section : 57n. Under thèse circumstances we 
fijid purselves uiiable to change our former ruling. :It may empha- 
size'itto add that we'should always hâve in mind that provision of the 
Constitution -, >v hich igives to Congress the power "to establisb uni- 
forjn;l^vy-^ on thg subject of bankruptcy. throughout the United States." 
E,xcept,as it, is subject to other provisions in the Constitution itself,' the 
pojwerj thus bestowçd,, js; without limitation, and the doctrine is eler 
mentapy (because established by many décisions of the Suprême Court), 
that Congress may e:??ercise the power thus given within: its reason- 
able, discrétion. And Congress having in plain terms enacted section 
57n of.the Bankruptcy Law, the courts hâve no power to strike out 
any part of it, and much less to substitute other provisions in lieu of 
those thus stricken out. Otherwise the courts, and not the Congress, 
WQuld do the work of législation in bankruptcy matters. 

[2] But even if we suppose to be correct the construction given sec- 
tion 57n in Powell v. Leavitt, we nevertheless think the instant case 
is clearly distinguishable, because, first, the litigation in that case was 
begun within a year after the adjudication, and therefore it was possi- 
ble to hâve, the final judgment rendered within 1 year and 30 days there- 
after, while hère the litigation was not begun until 2V2 years aftej" the 
adjudication ; second, because in this case there was no attempt at 
giving a j)reference to any creditor; third, because the fact hère is 
that, the litigation in this instance was not a means of liquidating a 
clairn of uncertain amount within the sensé of the act, but was the 
means used by .the People's Bank to collect an indebtedness from its 
debtors other than the bankrupt ; and, f ourth, nothing was done or 
attempted to be done imder section 63b of the act to bring about the 
liquidation of claims in dispute between the trustée or the bankrupt 
and any of the creditors. Section 57n is to the plain effect that claims 
against a bankrupt shall not be proved subséquent to one year after 
the adjudication^ or if they are liquidated by litigation and the final 
judgment is rendered within 30 days before or after the expiration of 
thé ohe year, then the proof may be made within 60 days after the 
rendition of such judgment. Section 63b provides : 

"Unliquidated elalms against the bankrupt may, piirsuant to application 
to the court, be liquidated in such munuer as it shall direct, and may there- 
after be proved and allowed against hls estate." 

Strict^ndeed proper — ruling might demand that thèse two provi- 
sions should be considered in pari materia in an eiîfort to ascertain 
what was the intention of Congress, for it could hardly be that Con- 
gress did not hâve one of thèse sections in view when it finally settled 
the language of the other, and hence it would logically seem that the 
"liquidation by litigation" provided for in section 57n was intended to 
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be achieved through the médium of an application to the bankruptcy 
court which, under the act, would direct the manner of obtaining that 
resuit. Doubtless such directions might include any litigation the 
court supposed was advisable. In Dunbar v. Dunbar, 190 U. S. at 
page 350, 23 Sup. Ct. at page 761, 47 L. Ed. 1084, the Suprême Court 
said : 

"In section 63b provision is made for unliquidated claims agàinst the 
bankrupt, wliicli may be liquidated upon application to the court in such man- 
ner as it shall direct, and may thereafter be proved and allowed against his 
estate. Thls paragraph 'h,' however, adds nothing to the elass of debts which 
mlght be proved under paragraph 'a' of the same section. Its purpose Is to 
permit an unliquldated claim, coming within the provisions of section 63a, 
to be liquidated as the court should direct." 

Indeed, it is not too much to conclude that Congress meant to make 
the provision controUing, and so the f ollowing cases hold : In re Heim 
Milk Product Co. (D. C.) 183 Fed. 787, 25 Am. Bankr. Rep. 746 ; In 
re Silverman (D. C.) 101 Fed. 219, 223. 

[3] No application had been made to the bankruptcy court to di- 
rect a liquidation of this claim. If there had been an application, the 
court (usually the référée) might hâve directed any admissible pro- 
ceeding in any court having jurisdiction, or might hâve witbheld di- 
rection if it appeared that the application vv-as made more than a year 
after the adjudication. Upon the case as now presented much doubt 
is thrown upon the question whether the suits in the state court by 
',the People's Bank against persons other than the bankrupt or hi? trus- 
tée upon promissory notes for exact sums and upon a v^rritten guar- 
anty plainly expressed, were upon "unliquldated claims" v^rithin the 
meaning of section 63. In re E. O. Thompson & Sons (D. C.) 123 
Fed. 174, 176. 

Besides, speaking generally, if we may départ from strict construc- 
tion, the idea rutis through ail applicable cases that any litigation, in 
which liquidation is sought or can be obtained, must hâve begun either 
before the bankruptcy proceeding commenced or within a year after 
the adjudication — ail agreeing that if the litigation had thus begun 
the form or forum of it would not be very material, and ail further 
agreeing that the form of making proof or the assertion of a claim in 
a bankruptcy proceeding might, in the meantime, be quite informai. 
To accomplish équitable results there hâve been relaxations held to be 
admissible in respect to liquidation. The relaxations, within certain 
limits, to which we bave referred, and the manifest fact that the one 
year subséquent to the adjudication had long previously elapsed, sug- 
gested the necessity for some explanation by claimants of their delay, 
and in the proof of debt sworn to and filed November 12, 1917, this 
was attempted, when they said: 

'"The claimants state that until the présent time they hâve been unable to 
properly prove up and présent thelr said claim, owlng to the f àct ' that thé 
amount thereof had not been fixed and determlned; but now that the Nelson 
circuit court has construed said written guaranty and adjudged and détermina 
ed the party's liabllity thereon and thereunder, said claim is provable, and be- 
comes and Is a just claim for allowance against t;he said estate of the bank- 
rupt." •■■;-■ 
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While mainly this statement covers mère légal conclusions, it does 
allège thç fact to be that up to the date referred to the claimants had 
been unable to properly prove and présent their claim. This, we think, 
on its face is a mistake for two reasons : 

First. They or either oî them could, within the year, bave proved 
or asserted their claims, informally or otherwise, in this proceeding. 
Section .57i of the act reads as follows: 

"Wlienever a créditer, whose claim against a bankrupt estaté is secured 
by the Indivldual undertaklHg of any person, fails to prove sùch clalrû, such 
persoa may do so In tlie eredltor's nanjie,:and if he discharge such undertaklng 
in whole or tn part he shall be subrogated to that estent to the rlghts of the 
creditor.", . , ; 

We may, we think, safely conclude that the writing hereinbefore 
copied should be construed as constituting an obligation to secure ''the 
individual undertaking" of anotlier person, to wit, the Distillers' 
Cooperage Company, and. whether the obligation of those who Signed 
the paper should be regarded as that oï guarantors or as that of sùre- 
ties is not very materiàl in view of this statutory provision. The 
People's Bank could; hâve proved, but did not prove, any of the debts. 
This being true, the record shows ho légal obstacle in the way of any 
of the gu-arantors (except the bankrupt) making proofs of ail the debts, 
at least provisionally, and in such form as to save ail their rights. 

Second. An examination of the record shows that the bankrupt's 
schedule of debts does not include the names of any of the guaran- 
tors of the notes of the Distillers' Cooperage Company to the People's 
Bank, though the name of the bank appears in the schedule as a credi- 
tor of the bankrupt for large sums. It will be remembered, however, 
that the claimants only guaranteed debts of the Distillers' Cooperage 
Company to the People's Bank, and that they did this jointly with the 
bankrupt ; but they had pàid no part of those debts at the time of the 
adjudication. Possibly a frank and full disclosure of ail the liabili- 
ties, absolute and conditional, of the bankrupt, might bave included his 
liability to the People's Bank on the nc'.es described in the proof of 
debt; but thère is ho suggestion that the omission to include it ifl 
the schedule was either fraudulent or intentional. Presumably as rea- 
sonably prudent men the claimants knew, or could by inquiry hâve 
ascertainéd, ail the ' f acts as to ail liabilities under the guaranty as fully 
as could their coguarantor, the bankrupt, for it must be recalled that 
one of the claimantsj who, of Course, is one of the guarantors, is L. 
B. Samuels, whô, on behalf of the Distillers' Cooperage Company, 
and by himself as its treasurer, signed each of the notes on which the. 
proof of debt is foundéd. He is one of the claimants who joined in 
that: proof, and it is not reasonable to suppose that the perfect knowl- 
edge he had on the subject of the exécution of the notes was not at 
ail tiuies open and available to the other guarantors. Besides, as will 
also be remembered, the contract with the People's; Bank plainly show- 
ed thât the guarantors were the owners of the Cooperage Company. 
So that it îs manifest that aU of the claimants knew ail about the notes 
at ail times, and that if they forgot them çr overlooked their right to 
make proof at an earlier date it was a misfortune which could not now 
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increase their rights. In re Rhodes (D. C.) 105 Fed. 231 ; In re Baird 
& Co. (D. C.) 154 Fed. 215, 18 Am. Bankr. Rep. 228; In re Daly (D. 
C) 2Q5 Fed. 1002. 

The claimants hâve tendered and hâve asked leave to file an amend- 
ment to the proof of their daim. Most of the averments of the pro- 
posed amendment refer to the merits or demerits of the judgment ren- 
dered in the litigation in the state court, over which we can exercise 
no control. The other part of the propoâed amendment renews the 
statement that the claimants did not know of the existence of the notes 
given under the guaranty. What we hâve already said on that subject 
clearly indicates that we should overrule the application to amend the 
proof of debt. 

Upon the whole case, we are constrained to the conclusion that the 
référée was right, and his order of January 8, 1918, will be approved 
and afïirmed. A decree accordingly may be entered. 



In re CAXISTER CO. 
(District Court, I>. New Jersey, February 13, 1918.) 

1. Bankruptcy <@=>226 — Oiîdebs of Référée — Finding of Facts. 

An order of a référée in a niatter in which there is a dispute of fact 
must be supported by a flnding of the ultimate facts; the spécifie facts 
to be found dependlng upon tlie particular case. 

2. Bankuuptcy <&=>2150(1) — Corporations— Assessment of Stockholdebs. 

To authorize an assessnient upon stoclihoiders of a baukrupt corpora- 
tion It is necessary for the référée, inter alia, to find (l) that the assets 
of tlie Company are insutficlent to pay its debts ; (2) that the stock, or 
some of it, was not paid for in full, and tivat the holders tliereof liad, or 
are chargeable witli, Isnowledge of that fact in the acqulrement of the 
stock; and (3) tlie pro rata share tliat the liolders of sucli stock must pay, 
up to the par value tliereof, in order to liquidate the indebtedness of the 
Company and pay the expenses of the proceedlng. When such flndings 
hâve been made, the référée may order an asse.ssnient upon the holders 
of such unpaid stock for any amount of the uiipaid portion found to be 
necessary, and for such amount only. 

3. Bankruptcy ®=>225 — Référées — Necessity of Finding Facts. 

If a trustée, in support of a pétition flled by hini, fails to produce suffl- 
cient évidence to enable the référée to find the facts to sustain the order 
prayed for, the pétition should be disniissed. 

In Bankruptcy. In the matter of the Canister Company, bankrupt. 
On review of order of référée assessing stockholders of the bankrupt 
company to the extent of the par value of their stock. Reversed. 

Edward h. Katzenbach, of Trenton, N. J., and George M. Shipman, 
of Belvidere, N. J., for trustée, 

Malcohn G. Euchanan, of Trenton, N. J., for respondent stock- 
holders. 

Joseph A. Seidman and A. C. Cohen, both of New York City, for 
creditors' protective committee and Hudson Br$ss Works. ' 

^ssFor other cases see same topio & KBY-NUMBÈB in àU Key-Numberefl Digest» ê Indexes 
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DAVIS, District judge. It appears from the proofs submitted in 
the above-stated cause that in July, 1909, and for some tihie prior 
thereto, the Canister Manufacturing Company was and ha,d been in 
financial difficulties. There seems to hâve béèri an understanding be- 
tween the officersiâTid stockholders, or some of them, of the said Com- 
pany, and the creditors thereof, that a reorganization of the company 
should take place, and that the creditors of the company should re- 
ceive stock in the new and reorganized company, called the Canister 
Company, for and on account of their daims against the old company. 
A written instrument, purporting to contain the terms of the said 
agreement, was introduced in évidence before the référée; but the 
same was unsigned, and just who were the parties to the alleged agree- 
ment, ernbracing the reorganization, is not quite clear. A reorgani- 
zation was, however, effected. Ail the personal property was sold for 
a nominal sum under exécution sale, upon judgments secured by the 
PhilHpsburg Investment Company, to which certain creditors of the 
old company had assigned their claims, and the real estate of the old 
company was sold under foreclosure proceedings, likewise for a nom- 
inal sum. Ail the property, both real and personal, purchased at the 
said sale, was conveyed to the newiy organized Canister Company. 
An inventory and appraisement were made of this property, which 
amounted to $299,098.58. It is charged, however, that the inventory 
and appraisement were made by persons who were interested in both 
companies, the old and the new, and whose interest caused them to 
make the appraisement much in excess of the value of the articles 
appraisedi Stock was issued by the new company to creditors of the 
old company on account of their claims against the old company. 

The trustée contends : (1) That the creditors of the old company 
had no legâl claim against the new company, and that their only claim 
was against the proceeds of the said sales of the personal property and 
real estate of the old company; and (2) that if the agreement, tacit 
or otherwise, is taken into account as binding in the case, because it 
was acquiesced in and ratified for six or seven years by the creditors 
QÎ the old company and oilicers of the new, the stock issued to the 
présent stockholders of the new company, creditors of the old com- 
pany, was in excess of the property received by the new company, in 
return for which it issued its stock to the présent holders. 

Passing over the first contention presented in the brief of counsel 
for the trustée, the order of the référée seems to hâve been based 
upon the second proposition. He finds as facts, inter alia: 

(1) "That there Is . substantial doubt about the full payment of any of the 
stock, and that the welght of e\idence, as the proofg now stand, Is that some 
of the shares are only partly paid, and some are entlrely paid." 

(2) "The Phillipsburg Investment Company proceeded to purchase at sherlff's 
sale the property of the Canister Manufacturing Company, and the proofs 
indicate that that property did go over into the possession of the présent 
bankrupt' company, and said bankrupt company did isSue to numerous creditors 
of the Canister Manufacturing Company capital stock, in varying amounts, 
aggregatlng $91,300 in par value, and having acqtilred title to the real estate, 
it gave to previous bondholders of the company, in lieu of their bonds, which 
had been foreclosed, bonds to the amount of ?79,800." 

(3) "I am therefore constralned by the présent proofs to find that there 
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!s yery considérable donbt concerning tbe payment In full of allthe capital 
Htock outstanding. It is true undoubtedly that the property did go over from 
(lie Caiilster Manufacturing Company to the Canister Company, and that It Is 
liajuient on stock, but to what extent and on what shares it applies cannot be 
(k>rorniiiied by the présent proofs. In my judgment that can only be de- 
tcnnlned by the trustée brlnging a plenary suit against a stockholder in 
\vhi(^h the issues eau be narrowed dowD to bis particular deallngs whlch re- 
sulted lu hls holding the stock." 

Upon said facts, inter alia, as found by him, the référée made an 
order assessing ail stockholders of the Canister Company "to an 
amount equal to the par value of the stock issued to and held by said 
stockholders," and directed the trustée "to enforce payment of such 
assessments and calls, if necessary, by an action or actions at law or 
in equity in any court of compétent jurisdiction in this or in any other 
State or country, against the stockholders of the Canister Company 
both coramon and pref erred." 

[1] The jurisdiction of the référée was challenged to make such an 
order, but this objection is without merit. The référée, however, must 
find the facts, "the ultimate facts of the dispute." As Judge Mc- 
Pherson, in the case of In re Turetz (D. C.) 205 Fed. 400, said : 

"We need to know the facts, not merely the évidence about the facts; and 
this is emphasized by the mass of testimony that bas been taken, and by the 
fact that the référée heard and saw the witnesses, and is much better able to 
flnd the facts than we can possibly be." 

The definite, spécifie facts to be found dépend upon the particular 
case being considered, but they should be found, and wherever prac- 
ticable separated from the findings of law. 

[2] In order to make an assessment upon stockholders for the pay- 
ment of the debts and administrative expenses of the bankrupt Com- 
pany, it is necessary for the référée, inter alia, to find : (1) That the 
assets of the bankrupt Company are insuflficient to pay its debts; (2) 
that the stock, or some of it, was not paid for in full and that the 
holders thereof had, or are chargeable with, knowledge of that fact 
in the acquirement of said stock; (3) the pro rata share that the 
holders of such stock must pay, up to the par value thereof, in order 
to liquidate the indebtedness of the bankrupt company. When this 
bas been donc, the référée may order an assessment upon such holders 
of unpaid stock for any amount of the unpaid portion thereof found 
to be necessary for the payment of the debts and expenses of the 
bankrupt company and for such amount only. General Order in 
Bankruptcy No. 27 (89 Fed. xi, 32 C. C. A. xxvii) ; Bankruptcy Rule 
No. 33 of this court; Kirkpatrick v. American Alkali Co. (C. C.) 140 
Fed. 186; In re Newfoundland Syndicate (D. C.) 196 Fed. 443; Id., 
201 Fed. 917, 120 C. C. A. 255 ; Enright v. Heckscher, 240 Fed. 863, 
153 C. C. A. 549; In re Turetz, supra; Cumberland Lumber Co. v. 
Clinton HiU Mfg. Co., 57 N. J. Eq. 628, 42 Atl. 585; See v. Heppen- 
heimer, 69 N. J. Eq. 36, 61 Atl. 843; Holcombe v. Trenton White 
City Co., 80 N. J. Eq. 122;^ McDermott v. Woodhouse (N. J.) 101 
Atl. 375; J. W. Cooney v. Arlington Hôtel Co. (Del. Ch.) 101 Atl. 
879; Scovill v. Thayer, 105 U. S. 143, 26 L. Ed. 968; Hawkins v. 
Glenn, 131 U. S. 319, 9 Sup. Ct. 7Z9, 33 L. Ed. 184; Fumaid v. Gienn 

' 82 AU. SIS. 
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(C. C.) 56 Ked. 372; In te Remington Automobile Co. (D: C.) 139 
Fed. 766; Rdsbff v. Gilbert Transp. Ço. (D, C.) 204 Fed. 349. 

[3] The référée bas manifestlynotfound the facts ;necessary to 
support bis order. He finds "that some oi the shares are only partly 
paid, and some are entirely paid." It would be unfair to any stock- 
holder whose stock is full paid to compel him to go to the trouble and 
expense of defending a suit which could bave but one resuit. It would 
also be unfair to the creditbrs to waste the assets of the, estate in 
bankruptcy in such fruitless litigation. The law, therefore, imposes 
upon the référée the duty of finding, as best he can, the stock which 
was not full paid before he levies an assessment upon tbè bolder 
thereof . The holder of such unpaid stock, may, however, in a ple- 
nary suit for the collection of the assessment, make any défense that 
may relieve him of individuar liability, but he may "not attack the 
adminristrative action of the référée in making the assessment or in 
determiniiig the rate thereof, or in levyihg the same." In re New- 
foundland Syndicate, supra. If the référée could not, witli ''the prés- 
ent proofs béfore him," détermine the necessary facts, he sbould 
either bave taken further testimony, or, if no other proof could be se- 
cured, he should bave dismissed the pétition. The trustée must bear 
the burden and présent such proof as will enable the référée to find, 
withreasûttable Certainty, the facts necessary to support bis order. If 
he does not do so, the pétition must be dismissed. 

The order will therefore be reversed and set aside, and the case 
sent back to the référée, with instructions to tàke further testimony 
and détermine the facts, as above set forth, necessary to support an 
order making the assessment, or to dismiss the pétition, if such proofs 
are not produced before him, if he cannot find the facts from the prés- 
ent proofs. 

Order for Correction of Opinion. 

After the above opinion had been fîled, ït was brought to the atten- 
tion of the court that the last word in finding (1), as set but above, of 
the référée in bis filed mémorandum was "paid," instead of "unpaid," 
as intencjçd by him. Upon stipulation of counsel the correction was 
ofdered. This, hovirever, does not necessitate any change in the con- 
clusions above reached. 



HKWITT y. SPEYEE et al. 

(District Court, S. D. New York. August 24, 1D17.) . 

No. 319. 

1. CoNTRACTS <S=2 — Law Governing-^Contracts of Nation. 

COntracts by whlcli a .sovereign; nation agrées to aijply Its reveniieë to 
the pay meut ,of iiidebteûness created thel-eby are govèrnëd, aud ;thelr 
valldity and e^ect must be determined, by the laws of that nation. , 

3. INTERNATIONAL, JUAW <S=p12 — CLAIMS AGAINST StATES BY FOREIGN ClTI- 

' ," wtis — Ji;iiiSD],CTiON OE Courts. 

Contracts by whleh the republlc of Ecuador acquired 49 per cent, of 
the' stock of an Araerican râilrbad compaay, which was to bulld a l'oftd 

' '(grsiFor other casés see same topic & KEY-NUMBEB in ail Key-Nuikbered Dlg'eëts & Indexés 
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in that country, and agreed to "guarantee wlth Its customs revenues" 
payment of the principal and interest of the company's bonds, held, un- 
der tlie law of Ecuador, to be no more than an agreement or engagement 
to apply sucli revenues to tliat purpose, and not to create a lien in favor 
of the bondholders, vvliich would prevent the government f rom; using any 
part of the same for necessary governmental purposes, or whieh could be 
enforced by a court of the United States against customs funds paid by 
the government of Ecuador to a New York bank in repayment of 
money borowed for war purposes. 

In Equity. Suit by Erskine Hewitt against James Speyer, Henry 
Ruhlender, Richard Schuster, and Eduard Beit Von Speyer, indi- 
vidually and as copartners composing the firm of Speyer & Co., and 
the United States Mortgage & Trust Company, as trustée ' under the 
mortgage of the Guayaquil & Quito Railway Company, Bill dis- 
missed. 

Masten & Nichols, of New York City (E. Henry Lacombe, Arthur 
H. Masten, and H. Bartow Earr, ail of New York City, of counsel), 
for complainant. 

Cadwalader, Wickersham & Taft, of New York City (Henry W. 
Taft, Benoni Lockwood, and George Coggill, ail of New York City, 
of counsel), for défendants Speyer & Co. 

Harmon, Patterson, Ëagle, Greenotigh & Day, of New York City, 
for défendant United States Mortgage & Trust Co., as trustée. 

AUGUSTUS N. HAND, District Judge. This suit was brought to 
impress a lien upon moneys in the hands of Speyer & Co. The com- 
plainant sues on his own behalf and that of ail other bondholders of 
the Guayaquil & Quito Railway Company under the mortgage dated 
January 2, 1899, who may join in the prosecution of the cause. The 
government of Ecuador on June 14, 1897, entered into a contract 
with Archer Harman for the construction of a railroad from the port 
of Guayaquil to Quito. By the terms of this contract an American 
corporation was to be forraed. The government of Ecuador was to 
hold 49 per cent, of the common stock and Harman and his associâtes 
51 per cent. The cost of the road was estimated at $17,532,000, vvhich 
was to be provided by the issue of $12,282,000 6 per cent, first mort- 
gage bonds and $5,250,000 7 per cent, preferred stock. The commoli 
stock was to represent a par value of $7,032,000. The security for the 
bonds was a first mortgage on the property of the railway and a guar- 
artty by the government of Ecuador which was expressed in the con- 
tract as follows: 

"The government of Ecuador, on its part, guarantees wlth its customs reve- 
nues the sum of twelve million two hundred and eighty-two thousand Amerl- 
c^Ji dollars gold, represented by ,Lhe bonds to be issued ; subjecting itself solely 
to the guaranty pi'escribed in the présent article. This guaranty covers both 
the principal and the interest at the rate of 6 per cent, per annum, and 1 
per cent, per annum for a sinklng fund; said amounts to be paid to the 
trustées provided for In the third article. It Is hereby distinctiy stated that 
the government has pledged its customs revenues for the foUowing . amounts 
payable monthly in thia form. [Then foUowed prlor guaranties by the govern- 
nient covcrlng exlsting indebtednesa aggregating 104,637.74 sucres.] The 
above amounts hâve the tight of prtbrity representlng both principal and in- 
terest for the periods named, over the guaranties constituted in the pre^nt- 
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contract; It being understCHJd that the customs revenues at présent amount to 
four million sucres annually. Onte said periôds haye explred, the government 
agrées to grant priority to the guaranty stipulated in this contract upon the 
whole of the: customs revenues, as soon as the aforesaid sums hâve been paid. 
* * *: In. each bond It shall be distinctiy stated that both principal and in- 
terest are guàranteed by the government of Ecuador with its customs revenues 
and a mortgage on the Bailway, its propertiés and appurtenances. • ♦ • " 

A supplemental contract was executed between the government of 
Ecuador and the railway company af ter its incorporation, dated No- 
vember 26, 1898, covering the subject-matter of the foregoing ar- 
rangement and modifying it in some respects, the terms of which do 
not need tp be dwelt upon. The securities were issued and the bonds 
guàranteed by the government as called for by the contract. On 
each bond there was printed the covenant signed by the minister of 
finance of Ecuador that the government — 

"guarantees with its entire custom house recelpts, subject only to the prior 
liens thereon, • * * the payment of the principal of the withln bond and 
of the interest thereou at the rate of 6% per annura, and of 1%' per annum for 
sinking fund, and subject to the liens aforesaid * * * pledges to the 
United States Mortgage & Trust Company, as trustée, ail its said custom 
house recelpts as security for the equal payaient of the principal and interest 
on this bond and ail other bonds of thls séries and also of the aforesaid 
sinking funU. * ♦ *" 

In 1908 the railway was in default in some of its sinking fund and 
interest payments and a supplemental contract dated September 30, 
1908, was made between the government and the railway providing 
for the issue of $2,486,000 prior lien bonds secured by the property 
of the company and the guaranty of the government and reducing the 
interest rate. It provided that the banks in which the customs rev- 
enues are deposited should- daily set aside and place to the crédit of 
the council for foreign bondholders, as representing the owners of the 
bonds, one three hundred and sixty-fifth part of the amount required 
to meet thèannual payments on thè bonds, and stated that: 

" » * » rpjjjg désignation shall constituté a flrst and preferential charge 
on the entlré customs revenues ; and the government hereby déclares, that 
after 31?t December, 1908, there wtU exlst no charge on the customs revenues 
in priority to or ranklng pari passa with that designated for the bondhold- 
ers, and that It will not in future constituté any charge on such revenues to 
the préjudice of the bondholders' rlghts." 

The prior guaranties were met, but payments for interest and sink- 
ing fund again became in default, and under thèse clrcumstances the 
government obtained a loan from Speyer &^Go. The latter contracted 
on December 31, 1910, with the government to purchase 3,000,000 
sucres at 85 per cent, of par in treasury certifiC'àtes secured (1)' by 
50 per cent, of the , export, duties; (2) by 500,000 sucres from the 
liquor tax; (3) air custom house revenues "immedia,tely subject to the 
liens which they bear up to the présent time." This contract was 
enteredinto when thé governmeht was subjected to unusual éxpenses 
foi-rhilitarypiirposes bwing, to the hqstilitieg of thé repubUç, of Peru 
andj.thefunds borrowed from Speyer & to. were used for mihtary 
and current administration purposes; 
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The défendants were aware of the guaranty of the bondholders, 
but proceeded to collect and receive $1,317,728 of customs receipts 
for application to their loan and held this sum in a spécial account to 
await the détermination of the bondholders' claims. Speyer & Co. 
claim that the government of Ecuador is a sovereign power, that it did 
not and could not hypothecate its revenue, and insist that the claim 
arising from the default in coupons and sinking fund of $1,047,065 
which is secured by the mortgage, should not be satisfied from the 
moneys in the hands of Speyer & Co. 

I can bave no doubt that the law of Ecuador, in which the con- 
tracts under considération were made and to be performed, must gov- 
ern this case as to the substantive rights of the parties. Smith v. 
Weguehn, 8 Eq. Cas. 198; Liverpool Steam Co. v. Phénix Ins. Co., 
129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; Scudder v. Union Na- 
tional Bank, 91 U. S. 406, 23 L. Ed. 245. The testimony seems to be 
conclusive that no pledge of the customs receipts was effected under 
the gênerai law of Ecuador. The doctrine of notice which obtains in 
the common law is unknown under the law of Ecuador, and ail the 
witnesses say that a pledge of personal property can only be efïected 
under the gênerai law of Ecuador by physical delivery of the thing 
pledged. The complainant's expert, Dr. Lazo-Arriaga, did, to be 
sure, set forth a theory that the intention of the parties should prevail 
in the absence of an express prohibition, but he evidently regarded the 
requirements of the Code as to the création of a pledge as a statutory 
régulation of the subject-matter, for he said at the close of his testi- 
mony: 

"Q, Is there any prohibition against tlie création of a pledge, vvliere ttie 
article pledgerl is not delivered to the pledgee — is there any prohibition? A. 
If lu a contract say that I sive you a pledge, and that pledge is not pledged 
with you, I naturally draw the contract knowing that the word 'pledge' has 
a légal meanlng, and in sucli a case that would not be a valid contract. Q. 
It would not be valid? A. As regards the pledge." 

In short, Dr. Lazo-Arriaga relied upon the doctrine he enunciated 
in answer to question 155, where lie said: 

"It is pos.Sible under the law of Ecuador for Congress to modify that law for 
a spécifie case and create a pledge." 

He said that the contract of the railroad amounted to a spécial law 
of the republic which in terms pledged the revenues in a way that is 
effective, though unknown to the gênerai laws. While such a theory is 
ingenious, it involves a construction of the contracts so contrary to 
the gênerai laws of Ecuador, and one which would resuit in such a 
practical nullification of the govemmental power to apply public reve- 
nues according to the exigencies which might arise, that it should be 
foUowed with hésitation; This theory of the rights of the parties 
would involve the obligation of Ecuador to pay its debts to the bond- 
holders, even though it had no funds with which to conduct a war 
of défense or to pay the salaries of its officiais. 

A guaranty can only be enforced in Ecuador against the govern- 
ment by obtaining a decree of the Suprême Court that the customs 
receipts be appropriated to the bonds and by proceedings before the 
248 F.— 38 
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Congress of Ecuador in the nature of impeachment proceedings if 
the proper officiais fail to observe the judicial decree. The procédure 
in the national Suprême Court, and the resulting process to require 
application of the revenues to the interest in default, would f urnish a 
means of determining whether any revenues were available for the pur- 
pose of paying the sums which were in default. This was the légal 
and rational means of determining the rights of the bondholders, and 
not the présent form of action. 

It is to be observed that there is no language in the contraçts of 
1897 and 1898, which were àllinstruments authorized by the Congress 
of Ecuador, that purported to pledge the customs revenues as security 
for the bonds representedby complainant. The only language clearly 
attempting to pledge the customs is found in the bonds and mortgage, 
and thèse instruments having been executed in pursuaHce of the 
prior contraçts of 1897 and 1898, which were made under congression- 
al authorization, must be Hmited by the terms of thèse contraçts. Com- 
plainant contends that the following language of the later contract of 
September 30, 1908, created a lien: 

"Tins désignation shall constitute a flpst and preferentlal charge on the 

entire customs revenues." ... 

The Spanish word translated "charge" was "obligacion." I think 
this word does not mean "lien," but only obligation or guaranty to 
pay from the customs receipts. The testimony shows that the lan- 
guage amounted to no more than a promise or executory agreement 
to pay out of the customs receipts, and that it created no lien. Ail 
the witnesses, except Dr. Lazo-Arriaga, agrée to this, and in spite of 
his réputation for knowledge of the law of South American countries, 
it must be admitted that he had no spécial knowledge of the law of 
Ecuador, nor did he seem to speak with the clearest conviction and 
certainty when he argued that the language of this contract was to be 
regarded as sufficient to alter rights which would hâve obtained under 
the gênerai law of Ecuador as well as other civil law countries. For 
thèse reâsons I think it cahnot be successfully urged that any spécial 
law arising from the authorization of the contraçts by the Congress 
of Ecuador resultëd in a pledge of the customs revenues. There was a 
mère agreement to pay out of revenues thereafter to accrue which 
created no lien. Even though the contraçts made by authorization of 
the Congress of Ecuador would by designating the funds from which 
payment was to be made create an équitable lien in favor of the bond- 
holders under our laws, no such thing was effected under the law of 
Ecuador. This court certainly cannot impress the funds with a trust 
after the govemment of Ecuador has applied them to payment of its 
debt ta Speyer & Co. 

The cases referred to by complainant's counsel, in which the Louî- 
siana courts are held to hâve a righb to enf orCe équitable remédies, are 
not a safe . précèdent for holding that the contraçts under considér- 
ation created_ équitable Hens in Ecuador. The restricted field which 
the civil law occupies in Eouisiana, surrounded as it is by common- 
law territory, has naturally caused the introduction of doctrines of 
the English law which never obtain in foreign nations where the civil' 
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law System prevails without let or hindrance. , I think that the great 
wéight of testimony, as Avell as the inhérent probabiHties of the sit- 
uation, m,ake it most unUkely that a pledge of the entire customs 
revenues of Ecuador was authorized or effected either by any gênerai 
or spécial law applicable to this case. The case of Twycross v. Drey- 
fus, L,. R. 5 Ch. Div. 605, contains an interesting discussion of the 
power of a court to adjudicate as to the acts of a foreign nation by 
Lord Jessel, and the Circuit Court of Appeals of this Circuit, in the 
case of American Banana Co. v. United Fruit Co., 166 Fed. 261, 92 
ce. A. 325, adopted a view similar to that of the English judges, and 
held that a court could not adjudicate as to such matters. See, also, 
the opinion of the Suprême Court in Kawananakoa v. Polyblank, 205 
U. S. 349, 27 Sup. Ct. 526, 51 L. Ed. 834. In the Twycross Case, 
Lord Jessel said as to a pledge of its revenues by the republic of Peru: 

"Now, what does the bond offer to them [1. e., purehasers of the bonds]? In 
niy opinion, riglitly construed, and having référence to tlie nature of tlie 
goveriinient wlileii issued it, it did not amount to wliat, as regards a prlvate 
individual, could be treated as a mortgage. It says: 'As a guaranty for the 
fulfilUDent of the obligations contracted In this bond, the government of Peru, 
under the national faith' (that means the national honor, the national faith 
in the sensé of good faith), 'pledges the gênerai revenue of the republic, and 
espeoiaUy the free proceeds of the guano in Eiu-ope and in America, after the 
engagements which it has contracted on them are covered,' and other property. 
What is the meaning of the word 'engagement'? First of ail, everybody 
knows that the flrst engagement a government contraets to pay out of its 
own revenues is the engagement necessary to continue Its own existence as a 
government to pay for its military and civil services to any extent the govern- 
ment thinks necessary. How can any rationol person eall that a mortgage or 
pledge whleh is preceded by the right of the pledgor to appropriate as much of 
the property as he pleases to any purpose he thinks désirable for his own 
use? It Is impossible to look upon that seriously as a pledge. It Is so 
much as the government chooses to leave them after satisfying the ordinary 
engagements and wants of the government. Theh thére is another stipulation 
that in ail the contraets which the government may enter into for the sale of 
guano, or under whatever form this sale may hâve, it binds itself to direct 
that there be set aside out of the proceeds of each half year a sum sufficient 
for the service of that same half year, and after such service being secured, to 
dispose freely of the surplus. That is, the government binds Itself to direct 
it. If it does not direct it you hâve nothing but the national faith to look to 
or appeal to. The case beyond that Is slmply this: It is said the government 
has sent guano to some agents in Europe, who are made défendants, that 
tliese défendants hâve sold the guano, that they hâve notice of the bonds, that 
they claim some charge or lien on the guano^it is not said what it is, because 
the plalntilf does not know and cannot ascertain— and that the republic 
makes no claim. Ail that is perfectly consistent with this, which for aught I 
know may be the case, that the Peruvian government hâve borrowed money 
to more than the amount of the proceeds of the guano f rom thèse agents, aud 
that the agents are entltled to retain the proceeds iii repayment of that loan, 
and that loan may be a loan contracted by the government for the purpose of 
satisfying its most pressing wants and needs, Wants which must be satisfled 
in ordér to secure the existence of the governihent as such. AU that is per- 
fectly reconcilable with thèse statements." 

The complainant must seek its remedy in the tribunals of Ecuador, 
where the contract was made, or by diplomatie intervention, and this 
court cannot question payments made by the government of Ecuador 
to the défendants. It is urged by complainant that under the Con- 
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stitution of Ecuador the contract of Speyer & Co. was unlawful 
because that instrument forbids the application, even for public dé- 
fense, of funds appropriated to railroads. This provision of the fun- 
damental law of Ecuador is fOr the internai régulation of the govern- 
mental powers of that répûblic and cannot bè invoked to obtain relief 
in our courts against the acts of that government, if it has chosen to 
make an illégal application of its revenue. It is enough to say that the 
government of Ecuador has done nothing but fail to perform a con- 
tract, that no valid pledge was ever created, and that the défendant 
received payment of its claim and holds the cash paid to it without any 
lien thereon. 

For the fùregoing rCasons, the bill is dismissed, with costs. 



JOHN A. ROBBLING'S SONS ÇO. OF CALIFOENIA v. KINNIOTJTT et al. 
(District Court, S. T>. New York. December 26, 1917.) 

1. Equity <S=»43— JuEisDiérroN of Fedeeal Courts— Adéquate Bemedy at 

Law. 

In the fédéral courts the distinction between law and equity is substau' 
tial and not technieal; jurisdictlon in equity belng wlthheld by statute 
where a plain, adéquate, and complète remedy may be had at law. 

2. DiscovEBY <S=»20 — Demubbee to Belief—Epfect. 

Where in a bill for dlscovery and relief the discovery sought is inci- 
dent to the relief sought, a demurrer well taken to the relief is also good 
as to the discovery. 

3. CotTRTs <S=»371(2) — JuRiSDicTioN OF Fhdebai, Couets— Bffect of State 

Stattjies. 

That a State statute apthorizes a suit in certain cases by bill in equity 
does not confer jurisdiction on a fédéral court to entertain such a bill. 

4. Cobpobations <@=>265(1)-^Insolvenoy — Suits Against Stockholdehs — 

Necessaey Parties. 

Where there are a number of credltors, a single créditer cannot main- 
tain a bill in equity against the stockholder of an insolvent corporation to 
collect unpald subsçrlption for his benefit alone. 

5. Tkial cg=a>ll(3) — Fedebal Courts — Peoceduee — Teansfeeof Cause 

Bbought on Weong Side. 

Where a bill is InsuflBcient to give a fédéral court jurisdiction In equity, 
but States a cause of action at law, the court la required by Act Mardi 3, 
1915, c. 90, 38 Stat. 956 (Comp. St. 1916, § 1251a-1251c), to transfer the 
cause to the law side. 

6. Cobpobations i®=268(1)—Insolybnct— Actions Against Stockholders. 

Under Rev. St. Me. 1903, c. 47, § 50, which authorizes corporations to 
issue stock for property pr services, which shall be fuU-pald stock, and 
provides that "in the absence of actual fraud in the transaction the judg- 
ment of the direetors as to the value of the property purchased or serv- 
ices rendered shall be concluslve," creditors seeking to hold stockholders 
of an insolvent corporation, who obtalned their stock in payment for 
property, llable uhder other provisions of the statute, on the ground that 
their stock is not full paid, must competently allège faets showlng actual 
fraud. 

^ssFoi other casea see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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In Ëquity. Suit by the John A. Roebling's Sons Company of Cali- 
fornia àgainst G. Hermann Kinnicutt and others. On motion to dis- 
miss bill. Motion granted. 

See, also, 243 Fed. 527, 156 C. C. A. 225. 

The coinplaint allèges that: (1) Plaintiff is a Californla corporation. (2) 
Kinnicutt, Bacon, Klssel, and l'aller, copartners doing business as Klssel, 
Kinnicutt & Co. iliereinafter called Klssel), and Hepburn, Hine, and Mainland, 
the trustées, and Hendee, are citizens of New York and résidents witliin tlie 
Southern District. The amount involved is jurlsdictional. Idaho Railway, 
Light & Tower Company (hereinafter called Railway) is a Maine corporation, 
havlng an authorized capital stock of 300,000 shares, par value $100 per 
share, of which 200,000 are conimon and 100,000 preferred. (3) Railway vyas 
qualified to and did do business in Idaho, and was there the owner of certain 
railroad and other properties. (4) Between March and May, 1913, plaintiff 
sold and delivered to Railway, in Idaho, merchandise of the value of 
$3«,.577.17, which Railway agreed to pay. (.5) Of this amount $21,057.37, with 
interest, remained unpald. (6) In December, 1913, the Westinghouse Com- 
pany, a Pennsylvania corporation, brought suit by a credltors' bill agalnst 
Railway in the District Court of the United States for the District of Idaho, 
Southern Division, and a receiver was appolnted and Railway was adjudged 
insolvent. (7) About December 20, 1915, the District Court aforesaid entered 
its "final decree and judgment" by which, inter alla, it was adjudged and 
decreed that Railway was Indebted to plaintift upon its above-mentloned 
tiaini in the sum of $24,960.29 (principal and interest). Thereafter exécution 
was issued and returned wholly unsàtisfled. (8) The Revised Statutes of 
Maine provide for Personal liability of stockholders for debts of a Maine cor- 
poration (which provisions will be referred to infra). (9) Prior to the sale of 
the merchandise by plaintiff to Railway a syndicate was formed for the pur- 
pose of acquiring and controlllng certain railroad and other properties in 
Idaho and Oregon, which syndicate vcas composed of Klssel and others (Kisse) 
being syndicate manager) and acquired control of certain securitles and other 
I)roperty, including the stock of Railway to be organized under the laws of 
Maine. Between November, 1911, and August, 1912, in pursuance of an 
agreement between members of the syndicate wheréby each member was to 
be the separate owner of a specified amount of the common stock of Railway, 
the syndicate made certain written proposais to the board of directors of 
Railway whereby the syndicate offered to sell to Railway the stock and 
other property held by the syndicate In considération of the issuance and 
delivery to the syndicate, or upon its order, of a large amount of securitles 
of Railway, including approximately $6,6,30,000 of its 5 per cent, lirst and 
refunding bonds secured by a mortgage upon ail the property of Railway, 
and together therewith approximately 96,896 shares of the common stock of 
Railway aggregating at par value $9,689,600. The property was sold under 
foreclosure and reallzed far less than the face of the mortgage bonds. (10) 
The value of the assets of Railway prior to foreclosure did not exceed $4,000,- 
000, and slnce foreclosure Railway has had no assets with which to pay its 
remaining indebtedness and has ceased to carry on business, and It is there- 
fore requisite to call on the bolders and owners of Railway's capital stock to 
discharge the amount remaining unpaid on the capital stock. (11) The offers 
above nientloned were, prior to August. 1912, accepted by the Railway's board 
of directors, which consisted, in part at least, of the members of the syndicate. 
Said Railway's directors, pursuant to the offers, caused approximately 
f6,630,0()0 of the bonds and approximately 96,896 shares of common stock to be 
Issued to or ou the order of the members of the syndicate, and "for con- 
venience caused certain certlflcates" of the capital stock "to be Issued or trans- 
ferred to and held by" Hepburn, Hine, and Mainland "as trustées for the 
said syndicate and members thereof ," and "sald capital stock * * * 
thereupon became and was the separate proptrty of the members of sald 
syndicate in certain agreed shares or parts, the exact amount of which" 
plaintiff does not know. The members of the syndicate, however, thén and 
there became and ever since hâve been owners of not lésa than 12,000 shares 
. of the capital stock of Railway, and said certlflcates, représentative of the 



598 248 FEDERAI. KEP0B3?BB 

capital stock, ever slnce tlielr issue to tbe tfiastees (includlng the date of the 
Incurriiig of tlie debt of Rallway to plaintitï), hâve beea end are now held by 
tlie trustées for ttie separate beneflt of tlie members oî tlie syndicate. The 
total outstanding stock of Railway is $12,565,100, par value, common, and 
■$3.536,400, par value, prefened, and the total outstanding bonds Is about 
.$9,095,000. (12) The stock and other property which the syndicate trans- 
ferred to Railway in return for the issuance to the members of the syndicate 
of the bonds and stock vvere of less value thph the bonds issued, executed, and 
delivered by Railway and rio conslderatloii v^'as paid by Hall wày for the 96,896 
common, and neither défendants nor any member of the syndicate paid to 
Railway any considération whatsoerer upon the par value of the 96,896 com- 
mon, tvhich, Inclùding stock belonging tO the members bf the syndicate, re- 
mains unpàid. (13) Tlie Kissel flrm iildividually and as copartners became 
subscribèl-^ for not less than 13,000 sharés for which payment has not been 
made bona fldë in cash or otherwlse at à falr vàluation and under the laws 
of Maine are liable to judgment credltors as original subscribers for the 
amoùnt remaining unpaid on their sùbsèriptions. (14) The toènibers of the 
syndicate (except iFuller foi- one share) do not appear on the books of the 
Rallway as stockholdèrs of record. The trustées appear on thé books as hold- 
ing 96,896 sharés of çommoh, but that plairitiff has no méans of ascertainlng 
who are the reàl or équitable owners of the stock llablè to the credltors of 
Railway, except by a discovery and àccountlng. (15) That Hendee was a sub- 
scriber for not less than 3,000 shares, vvhich were issued to hlm for the bene- 
fit Of Fuller, or of the Kissel firm and therefore that Héndee, or the person 
or corporation for 'ivhoin he holds the stock, is liable, as an orlglnarsubscriber 
to judgment credltors. (16) Plaintiff is Wlthout à plaln, complète, and adé- 
quate remedy at ïaw. ' 

The relief prayeâ for Is as foUoWs: (1) That the usual writ of subpœna 
issue. (2) That défendants Kissel (this does not Include Hepburn nor Hlne) 
may set fortlj an account of any right, title, or Interest in and to aiiy shares of 
the capital stock of Rallway subscribed for or agreed to be taken or held 
by tliem, or any of tliem, or by any oné ïor their beneflt, and briefly, ail the 
cireumstances under which ail and évery of pàyraents or transfers or subscrlp- 
tions or agreeménts were respectively made, and how the same respectlvely 
hâve been applled or disposed of. (3) That défendant George E. Hendee may, 
in effect, màke full discovery conceming hls holding. (4) That there be a dis- 
covery of the terms of the trust, ànd an adjiistinent of lïabilities thereunder, 
of ail parties herein named as défendants. That défendants Hepburn, Hine, 
and Mainland may set forth an account of the transactions by \Vhich they 
became trustées or voting trustées of any shares of stock in the Railway, the 
number and paj: value of said shares, and the terras and conditions upon 
which they hold the same. , ,The name or names of the person, persons, part- 
nershlps, or corporations for whom or which gaid shares or any of them are 
held by said trustées; any sum or sums of mpney or other niatter of value 
received by or paid by ,said trustées or any of them for the said shares 6t 
capital stock or any of said shares in considération of any right, title, or in- 
terest, légal or équitable, which may hâve been transferred, assigned, or set 
oyer to said trustées ; and vs'hat persons, partnerships, or corporations are, or 
were at any tlme herein mentioned, the real and true owners in law or 
equity of sqld shares of stock so held by sâld trustées. (5) That the dé- 
fendants, or any of them, may be adjudged and decreed to pay to the plaintiff 
the ftniount of the balance due on the debt of Rallway, to wit, $24,960.29, with 
interest açcprding to the provisions of the lawg Of Maine, the contribution of 
e^ch of said défendants to bé eomputed thereUnder accprdlng to the ambunt 
unpai.d bona flde In cash or other thing or matter of value on the par value of 
any .sbares oif the capital stock of Railway for which said défendants or 
âhj' Qf thém are àdJwdgetl tbhavç subscribed and whiçhwere held by or for 
them br any bf théiu ù't the time the said debt of Rallway to plaintiff was In- 
curred. (6) That plaintiff may hâve stich (?ther and further relief, etc. 
Pîàintiff doès not sue on bebiilf of ail credltors, nor Is the bill agaiiist àll 
Ille stbçljholdèrs of Rallway. 

The grounds for the motion to dismiss on behalf of Hepburn and Hlne, In- 
dividually and as trustées (which are inclusive of the grounds for the motion 
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made on behalf of Kissel et al.), are; (1) That the bill does not state a cause 
of equlty. (2) Tbat this court bas no jurisdictlon of the subject of the suit. 
(3) That there is a defect of parties, m that, as uppears ou the face of the 
bill: (a) There are other creditors of Railway who are net made parties; 
(b) plaintlff sues Indlvldually, and not In behalf of Itself and other of such 
creditors siinilarly sitiiated ; (c) there are other stockholders of Railway, 
necessary parties défendant hereln, who are not made parties défendant ; and 
(d) Railway is not made a party. (4) That the bill is multlfarious, lu that: 
(a) The liabUity alleged is not one asserted against ail the material défend- 
ants and sufflclent grouuds do not appear for unitlng the alleged causes of 
action in order to promote the convenient administration of justice ; (b) it 
seeks independent .ludgments upon separate causes of action against différent 
défendants; and (c) it joins causes of action against défendants Hepburn 
and Hlne In différent capacities. 

The relevant sections of the Maine statute (R. S. of Maine, ehapter 47, sec- 
tions 87, 88. S9, and 50) are quoted telow: 

"Sec. 87. Thé capital stock subscrlbed for any corporation is declared to 
be and stands for the seeurity of ail creditors thereof ; and no paynient upon 
any subseriptlon to or agreement for the capital stock of any corporation, 
shajl be deemed a payment within the purvlew of this ehapter, unléss bona 
fide made in cash or in some other matter or thing at a bona flde and falr 
valuation thereof. 

"Sec. 88. No rtlvldend declared by any corporation from its capital stock or 
In violation of law, no withdrawal of any portion of such stockv directly or 
indirectly, no cancellation or surrender of any stock, and no transfer thereof 
in any form to the corporation whlch Issued it, is valid as against any person 
who has a lawful and bona flde judgmeut against sald corporation, based 
upon any claim In tort or contract or for any penalty or as against any 
receivers, trustées or other persons appolnted to close up the affairs of an in- 
solvent corporation. 

"Sec. 89. Any person having such judgment * • * may, within two 
years after their right of action hereln given accrues, commence an action 
on the case or bill in equlty, without demand or other previous formalities, 
against any persons, if a bill in equlty, jolntly or severally, otherwise severally, 
who hâve subscrlbed for or agreed to take stock in said corporation and hâve 
not paid for the same ; or who hâve received dlvidends declared from the 
capital stock, or in violation of law ; or who hâve wlthdrawn any portion 
of the capital stock, or cancelled and surrendered any of their stock, and re- 
ceived any valuable considération therefor from the corporation, except its 
own stock or obligation therefor; or who hâve transferred any of their 
stock to the coriwration as collatéral seeurity or otherwise, and received any 
valuable considération therefor as aforesaid : and in such action they may 
recover the aniount of the capital stock so reraalning unpaid or wlthdrawn, not 
exceedlng the amounts of sald judgments or the deficlency of the assets of 
such insolvent corijoratlon." 

"Sec. 50. Any corporation may purchase mines, manufactorles and other 
property necessary for its business, and the stock of any company or com- 
panies owning, mlning, manufacturing or producing materials or other proper- 
ty necessary for its business, and issue stock to the • * * value thereof 
in payment therefor, and may likewise issue stock for services rendered to 
such corporation and the stock so Issued shall be fuU-paid stock and not llable 
to any further call or payment thereon ; and in the absence of actual f raud 
In the transaction, the judgment of the directors as to the value of the proper- 
ty purchased, or services rendered, shall be conclUsive." 

Noble, Estabrook & McHarg, of New York City (Henry D. Esta- 
brook, of New York City, of counsel), for plaintîff. 

Charles E. Rushmore and James F. Sandefur, both of New York 
City, for défendants Hepburn and Hine. 

Frank L. Crocker, of New York City, for défendants Kinnicutt, 
Bacon, Kissel, Fuller, and Hendee. 
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MAYER, District Judge (after stating the facts as above). 1. As 
it is not alleged that either Hepbiirn or Hine was a subscriber, the 
bill must be dismissed as to each of them individually. 

[1] 2. It is clear that, while the relief sought is a money judgment, 
the bill is for a discovery. The distinction between law and equity 
is substantial, and not technical, as urged by plaintifif (Judicial Code, 
§ 267; Comp, St. 1916, § 1244), although mère matters of procédure 
are now regulated with désirable elasticity (Act March 3, 1915, 38 
Stat. 956). In the United States courts, examinations before trial, in 
actions at law, are unknown, and hence litigants on the law side can- 
not avail of the System in that regard, familiar to the New York 
courts. A défendant, of course, is entitled to a jury trial, if the ac- 
tion is at law, and hence the insistence , that a cause is not one o£ 
equity, but of law, involves substantial rights. 

[2] The complaint, as hère framed (disregarding, for the moment, 
the Maine statute), falls within the principle stated by Judge Rogers 
in Church v. Swetland, 233 Fed. 891, at page 896, 147 C. C. A. 565, at 
page 570: 

"Where, in a bill for discovery and relief, the discovery sought is Incident 
to the relief sought, a demurrer well taken to the relief is held to hold good 
as to the discovery also. In McClanahan v. £)avis, SHow. 170, 18,3, 12 L. Ed. 
1033 (18.50), Mrj Justice Nelson, speaklng for the court, said: 'The cômplaln- 
ant having, In our judgment, falled to set forth any foundatlon for relief, the 
right to the discovery, which is clàlmed as ineidental, of course fails wlth it.' " 

See, also, Curriden v. Middleton, 232 U. S. 633, 34 Sup. Ct. 458, 
58 L. Ed. 765. 

[3] 3. The fact that the Maine statute authorizes a suit by way of ■ 
bill in equity doés flot confer jurisdiction upon this court to entertàin 
such a bill. This précise question was considered in Alderson v. Dole, 
74 Fed. 29, 20 C. C. A. 280,^ the court obsérving: 

"Independently of the statutes of Mairie, there could l^e no jurisdiction In 
equity. Thôse statutes cannot alïect the jurisdiction pf tlie fédéral courts iu 
that partieiilar." . 

See, also. Van Norden v. Morton, 99 U. S. 378, 25 L. Ed. 453; 
Wehrman v. Conklin, 155 U. S. 327, 15 Sup. Ct. 129, 39 h. Ed. 167; 
Mathews Slate Co. v. Mathews (C. C.) 148 Fed. 490; Street on Féd- 
éral Equity Pràctice, § 23; Simkins' Treatise on a Fédéral Equity 
Suit (3d Ed.)p. 17. 

[4] 4. As stated in Signor Tie Co. v. Monett & S. W. Const. Co. 

(D. C.) 198 Fed. 412: 

"The law, l;as beeu well settled by a long Une of décisions of the Suprême 
Court of the United States and the national courts generally, where there 
are a nuniber of creditors, that a single creditor cannot maintain a bill in 
equity; against the stoclcholders of an Insolvent corporation, having no cor- 
porate assets, to collect unpaid siibscriptions from the stockholders, and thus 

1 To clear up thé suggestion of plaintlff that plttlntiflf in the Alderson Cstse 
was not a judgment creditor. Mr. Rushmore has had the record, examined by 
Boston attorneys and they report that "court records show that the bill of 
complaint * * * allegedjudgnieutf.galnst the corporation entered * ♦ * 
m the Circuit Court. • * * " 
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«nable-liim to secure payment of his own debt:to the exclusion of tlie other 
creditors." 

See, also, Pollard v. Bailey, 87 U. S. (20 Wall.) ;520, 22, L. Ed. 
Z76; Gillin v. Savvyer, 93 Me. 151, 44 Atl 677; Middktown Bank v. 
Railway Co., 197 U. S. 394, 25 Sup. Ct. 462, 49 L. Ed. 803., :. 

5. The case isnot one where equity will take jurisdiçtion in order 
to prevent multiplicitv of suits. Haie v. Allison,; 188 U. S. 56, 23 
Sup. Ct 244, 47 L. Ed. 380. , 

,[5] Other grounds advanced by défendants are sound, but enough 
has been pointed out not to require further discussion on the proposi- 
tion that the bill, as framed, will not lie jn equity. , If, however, the 
pleadings set forth an action at law thè cause would be transferred 
to the law side. Act March 3, 1915, 38 S.tat.' 956; Church v, Swet- 
land (District Court mémorandum opinioii by Judgè Lacbmbe, Oct. 
30, 1915, and my mémorandum opinion, dated May 11, 1916, neither 
reported). 

[8] 6. Considération istherefore required of the coritention of de- 
fendants that the allégations of the bill do not set forth the "actual 
fraud" referred to in section 50. of the Maine statute, viz. : 

"In the absence of actual fraud in the transaction, the judgment of the 
dlreetors as to the value of the property purchased • • * shall be con- 
cluslve." 

The complaint, in effect, allèges that the property transferred by 
the syndicale was exchanged for the bonds and stock of Railway. 
Plaintiff then assumes, not as a f act, but as a conclusion, that the stock 
was issued for nothing. The allégation as to the payment for ; the 
stock not being made "bona fide in cash or iri any other matter or 
thing at a: bona fide and fair valuation thereof" is a mère conclusion. 
That resuit must- follow from some facts alleged. It is elementary 
that when fraud is relied upon it must be competently alleged. The 
meaning of the Maine statute is thus stated in Dyer on Corporation 
Law (7thEd.) p. 90: 

"Thls section is copled llterally from the présent New Jersey Law, enacted 
In 189<5, except that a provision is added that shares may be issued for serv- 
ices, and to this extent our statute in terms is more favorable to incorporators 
and stoclîholders than the New Jersey act. It undoubtedly reduces to some 
oxtent the liability of original subscribers to the stock of a corporation form- 
ed under^our gênerai law, and the fore^oing provisions relating to stocltboia- 
ers' liability, and the decLsions under theni, must be read in the light of it. 
Tliis limitation is to be found in the substitution of the judgment of the 
dlreetors for that of the court ; in the power to flx the value of the property 
or services at the Inception of the enterprlse ; and perhaps in the words 'In 
the absence of actual fraud' as distinguished from 'a bona fide and fair valua- 
tion' of the earlier section. Tlie statute as it stood before the enactment cif 
the section Just referred to enabled the creditor of a corporation to go behlnd 
even the honest opinion of its dlreetors and to question the actual sufli- 
cièncy of the oonsàderation for whlch the shares might hâve been issued. 
* •• * Tlie statute as It stands has yet to be construed by our court ; but, 
in view of the fact that it is a cop.y 'of the New Jersey law, the décisions of 
the courts of that state will furnlsh us wlth some indication of the construc- 
tion whioh will prevall In Maine." 
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See, also, McMahon v. Pneumatic Transit Cd., 85 N. J. Eq. 544, 96 
Atl. 999; Coit v. Gold Amalgamating Co., 119 U. S. 343, 7 Sup. Ct. 
231, 30 L. Ed. 420. 

7. Under some circumstanceSj Hepburn and Hine, ias trustées, might 
be propèr, if not necessary, parties j aiid that question need not now bo 
passed upon. 

The motion as to Hepburn and Hine individually is granted un- 
conditiofially, with costs. The bill as to the remaining défendants, and 
Hepburn and Hine as trustées, is dismissed, with leave to amerid with- 
în 20 dâyà. If not amended, the bill as to them wîll be dismissed, 
with costs. 

ADDENDûJf.— tI note with deep regret, the death of Mr. Estabrook. 
The àttbnieys for plaîntîff, if they désire, may therefore hâve more 
time within which to amend. 

Settle order on notice. 



LEWIS V. lOWA STATE TBÀVELING MBI^S ASS'N. 
(Dlstirtct Court S. D. ïoyra, C, D. January 22, 191S.^ 

1. Insurance <S=»455 — ^Accident Insubance — Exteknai,, Violent and "Acci- 
dentai. Means" of Injtjbt. " 

To corne wlthin a policy Insnrlng against death resultlng from bodily 
Injuries reeelved "through external, violent, and accidentai means," It Is 
not sufflcient that the resuit should be accidentai, but the means must 
also hâve been accidentai, or. If the cause of the InJury was a voluntary 
act, Its effect mu^t hâve beeh unusual and unexpected. 

[Eid. Note.— For othéi- définitions, see Words and Phrases, Hrst and 
Second' Séries, Acddental ; Accidentai Means.] 

Z INSUBANOÈ i®=i>459 — ^ACCIDBNT INSÛBANCE — EXTBBNAL, VlOUSNT, AND "AcCI- 
BENTAL Means" OF INJUBY. 

Insured discovered, a plmple on hls llp, whlch he opened with a gold 

sca:rf pin takeii from hls tie, The pin was Infected, and Infected the 

wound, causlng hls death in a few days. Held, that hls déath was due to 

an Injury recèlved "throUgh extfertiai; violent, and accidentai means," 

; wlthin the tenus of hls policy. 

a. Insubance ®=>456~Accident Insubance — Risks iNàCBED Against. 

In such case the insurer Is not exempted from Uabillty, by a provision 
In the poUcy that It should not be Uable for accidentai death "resultlng 
whoUy or pai-tlally, directly or Indlrectly, from • • • local or gên- 
erai Infection," except when such Infectldn or Inflammation résulta from 
a visible or open wound. 

At Law. Action by Maud Lewis, executrix, against the lowa 
State Traveling Men's Association. Trial to court. Judgment for 

plaintifif. • 

Stipp, Perry, Bannister & Starzinger, of Des Moines, lowa, for 
plaintifif. 
Sullivan & Sunîvan, of Des Moines, lowa, for défendant, 

WADË, District Judge. [1] 1. The first question is whether John 
F. Bailey the insured, died as the resuit of bodily injuries received 
"through external, violent, and accidentai means." It would be an 

^saFor other cases see same topic & KEY-NUMBBR In aU Key-Numbered Digeats & Indexe» 
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endless and futile task to undêrtake to review the numerous authorities 
presented in briefs of counsel, and any effort to reconcile them ail 
would be hopeless. It may be taken as settled by the great weight of 
authorities that, under language of this kind in a poHcy, it is not 
sufficient that the resuit shall be accidentai, but the "means" must be 
accidentai, as well as the resuit. In the brief , "Accidentai Means," 
by Cornélius, it is well statéd: 

"Where there Is évidence that, in the act whieh précèdes and brlngs about 
an Injury cnnsins death, soinèthing undësigned and fortuitovis oecurs ; that 
is to say, where tliere is évidence of an elem«it of accident In tlie means 
brlnging about the injury, the verdict of a jury holding the company liable wlU 
not be disturbed on appeal." 

Were the "means" in this case accidentai? That is, "unforeseen, 
involuntary, unexpected ;" "happening by chance ; unexpectedly tak- 
ing place; not according to the usual course of things." If, "in the act 
which précèdes the injury, something unforeseen, unexpected, unusual, 
occurs, which produced the injury, then the injury bas resulted through 
accidentai means." U. S. Association v. Barry, 131 U. S. 100, 9 Sup. 
Ct. 755, 33 L. Ed. 60. 

Judge Sanborn well defines "accidentai means" in Western Associa- 
tion V. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653, as f ollows : 

"The signlflcance of this Word 'accidentai' is best percelvçd by a considéra- 
tion of the relation of causes to their effects. The word is descriptive o£ 
means which produoe effects which are not thelr natural and probable conse- 
<iuences. The natui'al conséquence of means used is the conséquence which 
ordlnarily follows from their use— the result which may be reasonàbly antici- 
X)ated from their use, and which ought to be expected. The probable consé- 
quence of the use of given méans is the conséquence which Is more likely to 
follow from their use than it Is to faiî to follow. An effect which is the 
natural and probable conséquence of an act or course of action is not an acci- 
dent, nor is it produced by accidentai means. It is either the resuit of actual 
design, or it falls under the maxini that every man must be held to intend the 
hatural and probable conséquence of lils deeds. On the other hand, an effect 
which is not the natural or probable conséquence of the means which produced 
it, an effect which does not ordlnarily follow and cannot be reasonàbly an- 
ticipated from the use of thèse means, an effect which the actor did not 
Intend to produce, and wliieh lie cannot be charged with the design of pro- 
ducing, under the rtiaxim to which wi; bave adverted, is produced by accidentai 
means. It is produced by means which were neither designed nor calculated to 
cause it. Snch an effect is not the resuit of design, cannot be reasonàbly an- 
ticipated, is unexpected, and is produced by an unusual combinatlon of for- 
tultous circuni stances ; in other woi'ds, it is produced by accidentai means." 

[2] In this case the facts are agreed upon. John F. Bailey, the in- 
sured, was a strong, vigorous man, in excellent health. He discovered 
a small pimple on the right side of bis upper lip. He removed bis gold 
scarf pin from bis necktie and intentionally pricked the pimple with 
said scàrf pin. His lip at said place became immediately infected with 
staphylococci infection from the scarf pin. The infection spread and 
caused his death in a few days. It is also agreed : 

'•That the scarf pin used by insured in pricking his lip communicated or 
caused infection by belng introduced Into the tissues of the lip." 

- Therefore there can be no dispute in the case that the pin was in- 
fected ; that it carried the cocci upon it. It is not a case of breaking 
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the skin and having it afterwards infected, but it is specifically agreed 
"that the infection was caused by, and came from, the scarf pin." If 
it came from the scarf pin, it is apparent that the cocci were on the 
scarf pin. It cannot be assumed that the deceased knew that the 
cocci were upon the pin. There is no basis^ for the assumption that the 
deceased intentionally infected his Hp. He did the act, which, as a 
matter of common knowledge, thousands de? every year — he used a pin 
which he had at hand to open a pimple. I suppose it would be safe to 
say, as a matter of common knowledge, that not once in a thousand 
times does such use of a pin, even when no effort to sterilize is made, 
resuit in infection. 

If the injury resulted from the pin alone, and there was no proof 
that the pin was infectedj the accidentai resuit would not be covered 
by this policy ; but the deceased clearly used something which he did 
not intend to use. He used, not only the pin, but he used an infected 
pin — a poisoned pin. This infection was such that it could not, in the 
nature of things, be discovered by him without perhaps a microscopic 
investigation. To my raind the means were clearly accidentai. A 
man who eats infected food, without knowledge of its infection, is 
doing something he did not intend to do. The eating of the food is 
voluntary, but the eating of the poison is not. The housewife goes to 
the flour bin, kneads her bread, bakes it, and serves it. Those who eat 
it die. It is found that the bin contains, not only flour, but arsenic. 
The unf ortunates voluntarily ate the bread, composed of flour and ar- 
senic. The "means," causing death, is accidentai. I see no distinction 
in principle between the case at bar and the numerous cases illustrated 
by ptomaine poisoning, and other cases of unintentional infection. 

[3] 2. Is the défendant exempted from Hability under its gênerai 
covenant to pay, by section 6 of article VI of the by-laws, which 
among other things provides that the "association shall not be liable 
* * * for accidentai death * * * resulting wholly or partially, 
directly or indirectly, from * * * local or gênerai infection" (ex- 
cept when such infection or inflammation results from a visible or 
open wound caused by external, violent, and accidentai means). What 
is meant by infection which "results from a visible or open wound"? 
Strictly speaking, how can infection "resuit" from a visible or open 
wound? Modem science has demonstrated that infection "results" 
from the entry of living organisms into a wound. Hère in this case 
we hâve a "wound." What caused the wound? The pin and the 
cocci. 

From the agreed facts it must be apparent that the wound was not 
caused alonç by the pin, but that in its nature and char acte r, and pos- 
sibly its appearance, it was in part caused by the cocci. The f act that 
the cocci entered the wound in its making, as agreed by the parties, 
ought not tp make any diflference in the construction of this provi- 
sion of the contract. In any event, this being an exception to the 
gênerai Hability clause, if there is any doubt about it, it ought to be 
resolved in favor of the insured, and it is my judgment that this ex- 
ception does not furnish a just or légal reason why the défendant 
should escape Hability. Upon the agreed facts there will be à judg- 
ment in favor of the plaintifï. 
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Counsel has asked for an elaborate finding of facts. The court is 
not required to make any finding of facts, except where the facts are 
in dispute. In this case there are no facts in dispute. Everything is 
agreed to. I find no reason for making any finding of facts; but, 
if counsel feels that finding of facts is necessary to préserve ail the 
rights of the défendant, I shall reconsider this matter. 

Counsel for plaintiff will prépare judgment entry and submit it to 
the attorneys for the défendant, who will hâve five days in which to 
file objections thereto. Such judgment entry to reserve proper ex- 
ceptions. 



In re M. DEWING CO. 

In re GIADDING. 

(District Court, D. Ehode Island. July 13, 1917.) 

No. 1389. 

MoBTGAGES (®=>56T(1) — Lands of Différent Ownebs— Division of Surplus 
Arisisg fkom Fobeclosube Sale. 

Where a mortgage covered two tracts of land, one of which was after- 
ward acquired by bankrupt subject to the incunibrance thereon, the sur- 
plus arising from a foreelosure sale of both tracts should be dlvided pro 
rata, according to the respective values of the tvpo tracts, between the es- 
tate and the owner of the other tract. 

In Bankruptcy. In the matter of the M. Dewing Company, bank- 
rupt. On pétition of George D. Gladding, exécuter of the will of Ar- 
delia C. Dewing, deceased. Decree for petitioner in part. 

J. Jérôme Hahn, of Providence, R. I., for petitioning creditors. 

Harold Remington, of New York City, for Investors' Agency. 

Harold Remington, of New York City, and Mumford, Huddy & 
Emerson, of Providence, R. I., for Frank H. Main. 

Charles W. Littlefield, of Providence, R. I., for executor of the es- 
tate of Ardelia C. Dewing. 

William B. Greenough, of Providence, R. L, for petitioning exec- 
utor. 

Richard B. Comstock and Comstock & Canning, ail of Providence, 
R. I., for receivers. 

BROWN, District Judge. This pétition raises the question of 
rights in a fund of $5,696.18, paid into the registry of the court as the 
surplus resulting from a sale, pursuant to a stipulation on file, by the 
Citizens' Savings Bank, mortgagee, named in a mortgage deed made by 
Ardelia C. Dewing in her lifetime, covering land then owned by her 
on Dartmouth avenue, and also a certain wharf property on South 
Water street, in the city of Providence. Subsequently the South Wa- 
ter Street property was conveyed to the M. Dewing Company, the 
bankrupt, by an unrecorded deed, which has not been found or pro- 
duced. 

At the mortgagee's sale the South Water street property brought 
$7,000, and the IDartmouth avenue property $13,000. The mortgage 
on both tracts was originally $12,000, with accrued interest, expenses, 

^w»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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and taxes, amounting, at tlie time of the sale, to $14,303.82, leaving 
the surplus above stated., 

The executor daims the whole of this fund, on the ground that the 
M. Dewing Company agreçd to assume and pay certain outstanding 
mortgages, including the mortgage above described, and thus relieve 
the Dartmouth avenue :property of its incumbrance. 

r find the évidence whoUy insuffiçient to establish such an agree- 
ment. Nothing in the documentary évidence, or in the testimony, as 
to the terms of the lost deed, tends to show this. There is no évidence 
that the Dartmouth avenue property had any connection with the 
business of the M. Dewing Company, and it is highly improbable, under 
ail the circumstances, that the M. Dewing Company, as purchaser of 
the dock property on South Water street, would hâve agreed to lift 
the incumbrance from the Partniouth avenue property. The oral 
évidence given pr offered. on this topic could not be regarded as suffi- 
cient to prove anything niore thah that the M. Dewing Company took 
the wharf property subject to thé existing incumbrances. 

The argument that the expression, "The entire properties now owned 
and used by the said Ardelia C. Dewing in the oyster business, together 
with the incumbrances thereon," indicates an agreement to relieve the 
Dartmouth avenue property of the incumbrance, is manifestly unsound, 
in that the only property there referred to is the wharf property. 
There is not the slightest évidence that the Dartmouth avenue property 
wasever used in the oyster business. 

I find as a fact thatthe M. Dewipg Company took title tq the wharf 
property subject to existing iricumbrances, but did not assume or 
agrée to pay any incumbrancç on either tract. 

Thé efïect of a, conveyatice'thiis subject to mortgage is stated in 27 
Cyc. g.s. follows :. 

Page 1.342: "Where a coriveyance oî land Js niiide expressly suljject to au 
existing mortgage, thè effect, a.s betwegu the grantor and the' graiitee, Is to 
chargé the ihctimbrancè primarily on thé laiid, so as to prevelit the : pur- 
chaser from clalming relmbur.sement or satisfaction from his ^!eado^ ijicase 
he lo^es ther J^ind by foreclo.sure or is ,eouif»elled, to pay the mortgage to: save 
a foreelbsure ; in reality it amoùnts simply to a conveyance of the equlty of 
rédemption." 

Page 1.34S: "The effect * * • la to itialte* fche lànd the primaiT^ fund for 
the sati.sfactlon of the incumbrance." 

Page 1.344: "The contract being one of indemnity and the land being the 
prlmary fund for the pàyment of the mortgage, if the grantor is compelled to 
pay It, hemay retjuire an asslgnmeut of the mortgage to himseif, or he will 
be regarded as an equltat>le assignée so as to be subrogated to the rights of 
tlie ijiortgagee, and so wllI be enabled to use thé mortgage to force reim- 
bursemeut frotn his granteé." 

According to this statement of the law there arises no equity of the 
M. Dewing Company to require its grantor. to relieve Jt from a pro- 
portional share :of the incumbrance charged primarily oii the land. 
This rule seems to be recognized by the Suprême Court of Rhode Is- 
land. In Fenner v. Tucker, 6 R. I. 551, 554, it is said: 

"Where there are two distinct pareels of a tract of land, of which two per- 
sons are severally seised, the whole tract being under mortgage to a thlrd 
party, the one entltled to either tract has a right to redeem the mortgage, and 
to take an assignment and hold the land untll the other pays his share. The 
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land is chargea wlth a burden, of xvhlch eacli part ought to bear no more than 
its due proportion. 1 Powell on Mortgages, 261-316, and cases eited." 

Applying this rule, the surplus fund should be divided pro rata 
according to the respective values of the two tracts of land ; i. e., 
seven-twentieths to the trustées and thirteen-twentieths to the exécu- 
ter, subject, however, to correction and adjustment of any spécial 
charges peculiar to either tract. 

A draft decree may be presented accordingly. 



In re ERITTON et al. ' 

(District Court, N. D. Callfôrnia, First Division. March 2, 1918.) 

Nos. 2546, 2549. 

Aliens ê=>68 — Natubalization — Déclaration of Intention. 

tinder Naturalisation Act June 29, 1906, c. 3592, 34 Stat. 596, providlng 
that pétition for naturallzation shall be flled not less than two nor more 
than seven years after déclaration of intention, a déclaration of inten- 
tion flled by a seaman, being a foreigner, expires after seven years, not- 
wlthstanding Rev. St. § 2174 (Comp. St. 1916, § 4357), in force at the time 
of the passage of the Naturallzation Act, allows such a seaman, who has 
declared bis Intention, to be naturalized on proof of three years' service 
in a merchant vessel of the United States, for the Naturallzation Act 
of 1906 makes flve years' eontinuous résidence a prerequislte to admission 
to citizenship, just as dld the prior acts, and it is obvious the provision 
as to expiration of déclarations of intention, which was entirely new, 
was intended to apply to ail déclarations. 

In the matter of the applications for naturallzation of Samuel Brit- 
ton and Frederick Willarts. AppHcations dismissed. 

Geo. A. Crutchfield, Chief Naturallzation Examiner, of San Fran- 
cisco, Cal., for the United States. 

DOOLING, District Judge. The Chief Examiner of the Bureau of 
Naturallzation of this district moves to dismiss the pétitions for 
naturallzation of Samuel Britton and Frederick Willarts for the rea- 
son that the déclarations of intention of such applicants were more 
than seven years old when the pétitions were filed. The applicants 
are seamen, and their pétitions are based upon section 2174 of the 
Revised Statutes (Comp. St. 1916, § 4357), which is as follows: 

"Every seaman, being a foreigner, who déclares hls intention of becomlng a 
citizen of the United States in any compétent court, and shall bave served 
three years on tK>ard of a merchant vessel of the United States subséquent to 
the date of such déclaration, may, on his application to any compétent court, 
and the production of his certlflcate of discharge and good conduct during that 
tlme, together wlth the certlflcate of hls déclaration of intention to beconie a 
citizen, be admitted a citizen of the United States." 

Section 2174 was in force when the Naturallzation Act of 1906 was 
passed. Its only effect theretofore was to reduce the period of rés- 
idence required before naturallzation from five years, as required by 
the gênerai Naturallzation Law, to three years' service, subséquent 
to the déclaration of intention, so that an alien arriving in this country 

®33For other cases see same toplc & KEY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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could make his déclaration of intention inunediately, and by 'shipping 
on board â' merchaht vessel of the United States; serving three years, 
and recieiying a certifiç^ate of discharge and good conduct, could be 
admitted \p citizenship bècause of such' three ye^rs' service, without 
residing in the -country for five years, as was required of other ap- 
plicants. But hjs service did not dispense with the necessity of mak- 
ing a déclaration of intention, nor of produçing such déclaration at 
the time of his application. His application for naturalization pre- 
supposed a valid déclaration of intention. 

Before the act of 1906 there was no limitation upon the life of such 
déclarations. By that act, however, it is provided that pétitions for 
naturalization shall be fiiled not less than t\vo nor more than seven 
years after the making of; the déclaration of intention. The act fur- 
ther requires, as did the former naturalization lavi^, a continuons rési- 
dence of at least five years in the United States, and one year in the 
State or territory of thé application, as a condition précèdent to nat- 
uralization. So that the provisions of section 2174 as to three years' 
service are just as operative under the new act as under the old one. 

But there is nothing in the act of 1906 which manifests any inten- 
tion oïl the part of Congress to exempt seamen from the absolute pro- 
vision that an application for naturalization must be filed not more 
than seven years after the making of the déclaration of intention. 
Under this act ail déclarations become invalid at the expiration of 
seven years. The provisions of section 2174 require the production 
of the applicant's déclaration of intention to become a citizen. This 
must, of course, mean a valid déclaration. 

But as ail déclarations now expire at the erid of seven years, and 
as the déclarations upon vi'hich the présent applications are based are 
more than seven years old, the fîrst essential of a valid application 
is wanting, and such want is not suppHed by the fact of three years' 
service. The Suprême Court, in the case of United States v. Morena, 
245 U. S. 392, 38 Sup. Gt. 151, 62 h. Ed. —, decided January 7, 
1918, speaking of déclarations made prior to the act of 1906, says: 

"It Is no destruction of a rlght or privilège to lirait the tlme for Jts assertion, 
and the clted provision does no more. Section 4 prescrlbes a tlme for com- 
pleting the déclaration, a tlme so libéral, regarding the privilège granted and 
the reason for granting apd seeklng it, as not to be consldered in any Just 
appréciation of words as even a limitation of It. And there was appeallna; 
purpose. There were reasons for diligence and reasons for giving to ail décla- 
rations the same duratlon. * * * The act, therefore, does not Invalldate 
old déclarations. It only specifles a tlme for thelr realization, a tlme ample 
to consider and estimate the value of realization, the extent of its duty and 
responsibility, a tlme determined and applled, therefore, upon full considéra- 
tion ; and we are not Impressed wlth the argument that would assign au 
eternity of duratlon to prior déclarations." 

The language of the Suprême Court is quite applicable to the in- 
stant cases. There is nothing in the act, and nothing in reason, that 
would assign an eternity of duration tb déclarations of intention, 
simply because the déclarants endeavor to takè advantage of a three 
years service, instead of a five years' résidence. 

The applications are therefore dismissed. 



BUTTE & S. COPPER CO. V. CLARK-MONTANA REALTY CO. 609 



BUTTK & SUPERIOR COPPER CO. v. CLARK-MONTANA REALTY 

00. et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 18, 1918. Reliearlng 

Denied Aprll 1, 1918.) 

No. 2939. 

1. Courts i®=365 — Fédéral Courts — Précédents. 

Décisions of tlie Montana state court as to tlie validity of mining loca- 
tions are not précédents binding on the fédéral courts in a suit Involvlng 
the \aUdity of locations in that state raade prior to the renditlon of such 
décisions of the Montana court. 

2. Mines and Minerai.8 iS=22^Location — Validity. 

Thongh locator of a mining claim did not comply wlth the Montana 
statute in force at time, declarlng that wlthin 20 days after dlscovery 
the locator should iile for record with the county recorder a declaratory 
statenient in writing, verifled by oath, descrlbing the location, yet, as the 
statute made no provision for forfeiture for failure to record, the loca- 
tion is valid, thOugh not recorded. 

3. Mines and Minerals ig=»44 — Patents — Conclusiveness. 

As the action of the Land Department in issuing patents Is the judg- 
ment of a spécial tribunal, not assailable, except by direct proceedings for 
annulment, the invalldity in a mining location is cured by a subséquent 
issuanee of a patent. 

4. Mines and Minerals ®=»4.S — Tx)CATION — Cube of Defects. 

Kev. Codes Mont. 1907, § 2292, bearlng the captlon "Validatlng Ijocatlons 
Heretofore Made," and déclares that ail mining locations made and 
recorded under the laws of the state heretofore In force, that in any 
respect hâve failed to conform to the requirement of such laws, shall, in 
the absence of the rights of third persons, be valid, if the making and 
recording of such locations conform to the act. ; while section 2294 dé- 
clares that the issuanee of United States patent for a mining claim shall 
be déemed conclusive that the requirements of the laws of the state rela- 
tive to location and record of such claims hâve been duly complied wlth. 
While the captlon was Inserted by the compiler of the Codes, yet the 
Codes, after they were framed, were enacted, Held that, though section 
fiîl'î déclares that no part of the Codes is rétroactive, unless so expressly 
dedared, such sections inust be deemed to bave a rétroactive effect, and 
a failure to comply with the Montana laws as to the recordation of 
locations is cured by subséquent issuanee of a patent. 

5. Mines and Minerals <©=541 — Issuance of Patent — Faili;ee to Adverse — 

Surface Rigiits. 

Where a prior locator, who Was already extracting ores from his claim, 
did not file any adverse against the application of an adjacent locator 
for a patent, although there was a surface confilet between the two 
claims, the prior locator did not, the patent being issued, lose his priority 
as to extralateral rights, as they could not hâve been determlned in the 
course of the patent proceedings ; Issuanee of the patent afCecting ouly the 
surface. 

6. Mines and Minerals <@=355(2) — Quitclaim Deed — Opération. 

A quitclaim to an undivided one-fourth interest in a mining claim, 
executed by the owner of an adjacent claim which was flrst located, 
carries with it only the interest covered by the patent to the claim con- 
veyed, and does not work an estoppel by deed barring the grantor from 
asserting extralateral rights to any vein or ores in his claim extending 
beneath the surface of the claim conveyed. 

7. Appeal and Eebok <S=»1011(1) — Review — Findings. 

Findings of faet by the trial court on conflicting testimony are con- 
clusive on appeal. 

ÊsoFor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
248 F.— 39 
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8. Mines and Minebals <S=53S(14) — Dispute — Bukden of Proof. 

In a suit iiivolving a dispute over : extralateral rlglits asserted by the 
owners of adjacent miniiig claiins, défendant, whose location was last, 
has the burden of provlng that it bas priorlty tliroughout Its entlre depth 
as tô a vein apparently Jolriing one havlhg Its apex In complalnant's clalm. 

9. Mines and Minekals <S=»3S(25) — Mïning Claims — Adjudication. 

In suit between owners of adjacent inlning claims, involving a dis- 
pute over extralateral rights, the court properly declined to quiet title to 
claims resting on an undéveloped or possible junction of veins at great 
depths beneatb the surface. 

Appeal ffom the District Court of the United States for the Dis- 
trict of Montana; George M. Bourquin, Judge. 

Suit by the Clark-Montana Realty Company, a corporation, and the 
Elm Orlu Mining Company, a corporation, against the Butte & Superi- 
or Copper Company, a corporation. From a decree for complain- 
ants (232 Fed. 547), défendant appeals. Affirmed. 

W. H. Dickson and A. C. ElHs, Jr., both of Sait Lake City, Utah, 
Kremer, Sanders & Kremer, J. Bruce Kremer, h. P. Sanders, and 
Alf C. Kremer, àll of Butte, Molit., William Scallon, of Helena, Mont-, 
and Russell G, Schulder, of Sait take City, Utah, for appellant. 

John P. Gray, of Cœur d'Alêne, Idaho, J. L. Templeman and 
George F. Shelton, bothof Butte, Mont.;, Myron A. Folsom and Rufus 
Thayer, both of San Francisco, Cal., and W. A. Clark, Jr., of Butte, 
Mont., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The Clark-Montana Reaky Company, 
hereinaîter called the appellee, as the owner of the Elm Orlu Iode 
mining claim, together with the Elm Orlu Mining Company, its les- 
see, brought this suit against the appellant, the owner of the Black 
Rock Iode mining claim, to quiet title and to obtain an accounting for 
ores alleged to hâve been taken by the appellant from the appellee's 
mine. The court below, upon the issues and the testimony, found the 
f oUowing f acts : 

(1) That the Elm Orlu claim was loeated before the Black Rock clalm was 
located. 

(2) That the north wall of the Rainbow vein apex crosses the common side 
Une between sald claims 190 feet from the sputhwest corner of the Black Bock 
claim, and that the south wall of said vein apex so crosses 301 feet from 
said corner. 

(3) That the Pyle strand of the Rainbow vein diverges from the south side 
of the latter vein in the Elm Orlu claim, and there and for some indeflnite dis- 
tance easterly bas its apex in the Mm Orlu claim. 

(4) That the Jersey Blue vein apexës in the Black Rock claim, , does not 
unité with the Rainbow vein, and crosses on strike and dip the Rainbow vein, 
on strike east pf the Rainbow apex crossing of the eommbn side Une. 

(5) That the Creden vein diverges from thé north sidè of the Rainbow vein 
in the Elm Orlu claim, and has its apex in both the Elm Orlu and Black 
Rock claims. 

(6) That the apex of thé easterly strand of the Rainbow vein in thé Black 
Rock claim terminâtes at a point withln said clalm east of the Elm Orlu east 
end Une projected and about 250 feet west of the Black Rock east end Une. 

©ssFoT other cases Me same topic & KBY-NUMBEH In ail Key-Numbered Dl$ests & Indexes 
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(7) That, prior to the Bluck Rock location and patent entry, both the Eain- 
bow vein and the Jersey Blue vein at thelr apices were dlscovered and knowii 
withln the Bhick Rock claim, and at their apices appeared as a continuons 
east-west vein. 

(8) That each party has mined the ore bodles of the other in the claitns 
involved. 

From the findings the court deduced the following conclusiotis 6f 

law : . 

(1) That plaiutilï owns ail ore bodles in the Rainbow vein between the Elm 
Orlu west end Une and à parallel Une projected from wliere the south wall 
apex of sald vein crosses the common slde Une, or about 980 feet of said 
vein. 

(2) ïhat the défendant owns ail ore bodles in the Rainbow vein between 
the projected Elm Orlu end Une at the south wall apex crossiug of the com- 
mon side Une by said vein and the east end Une of the Black Rock claim, or 
about 1,200 feet of said vein. 

(3) That plaintilï owns ail ore bodles in the Pyle strand from Its divergence 
at its west end from the Rainbow vein in the Elm Orlu claim easterly as far 
as the apex of said strand is wlthin said claim, and between Elm Orlu end 
Unes projected, and défendant owns ail thereof east of the projected east 
end Une lust aforesaid. 

(4) That défendant owns ail ore bodies In the Jeroey Blue vein between the 
points where the apex départs from defendant'S premises across énd Unes as 
laid or projected, thronghout depth save at its intersection or crossing of 
the Rainbow' vein between Elm Orlu end Unes as laid and projected. 

(4-2) That plaintifE owns ail ore bodles in the Oreden vein from its diver- 
gence at Its east end from the Raiiibow vein westerly as far as the Credeu 
apex is witliiu the Elm Orlu claim between Elm Orlu end Unes there pro- 
jected, and défendant owns ail thereof west of the projected west end Une 
last aforesaid. 
■ (5) ïhât acconntlng in damages X>e had. 

The appellant assigna error to the finding of the court below that the 
Elm Orlu claim was located before, the Black Rock claim was located. 
If the Elm Orlu has priority, the appellee is entitled to ail of the 
Rainbow vein lying between the westerly end line of that claim, and 
a linê parallel thereto running south from a point on the north sid^ 
of said claim 301 feet easterly from the Southwest corner of the Black 
Rock claim, where as the court found, the foot wall of the Rainbow 
vein crosses the common side line, and is also entitled to ail ores within 
the intersection spaces of that vein with the Jersey Blue vein and the 
Creden vein ; but, if the Black Rock has priority, then the eastern 
plane of the appellee's rights in the Rainbow vein would be upon a 
line parallel to the west line of the claim and running from a point 
on the. north side of the claim 190 feet easterly from the southwest 
corner of the Black Rock claim, where, as the court found, the north- 
erly wall of the Rainbow crosses the common side line. • Discbvery and 
location was made of the Elm Orlu claim on April 18, 1875, and the 
declaratory statement of the locatprs was rçcorded on April 22, 1875, 
and continuons possession was had by the locators and their succes- 
sors down to January 1, 1884, the date of the issuance of the patent, 
for which final' entry had been made on February 20, 1882. The 
Black Rock claim was located November 6, 1875, and the declaratory 
statement was recorded a week later. Patent was issued on February 
15, 1B82, final entry having been made on November 24, 1880. 

[1, 2] Notwithstanding that the location of the Elm Orlu was prior 
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in time, the appellant contends thàt the respective mîning rights of the 
parties hereto are fixed and determined by the dates of the issuance 
of the patents, and this for the reason that the locators of both the said 
Jode claims failed to comply with the statute of Montana in force in 
the year 1875, which required that within 20 days after discovery 
the locator should file for record with the county recorder a declara- 
tory statement in writing on oath before some person authorized by 
law to administer oaths, describing such location in the manner pro- 
vided by the laws of the United States ; the Suprême Court of Mon- 
tana having held that declaratory statements substantially in the form 
of those which were filed by the locators of thèse two mining claims 
were void. McBurney v. Berry, 5 Mont. 300, 5 Pac. 867; O'Donnell 
V. Glenn, 8 Mont. 248, 19 Pac. 302 ; Hickey v. Anaconda Copper Min, 
Co., 33 Mont. 46, 81 Pac. 806. It is true that the Montana courts so 
held, but, in view of the harshness of the rule so established, the Lég- 
islature at its session next foUowing the décision in the Hickey Case 
enacted that the issuance of a patent for a mining claim shall be 
deemed conclusive that the requirements of the laws of the state rela- 
tive to location and record hâve been duly complied with, and it validat- 
ed ail mining locations under the laws of the state "heretofore made 
that in any respect hâve failed to conform to the requirements of such 
laws, except as against one who has located the same ground in good 
faith and without notice." The court below declined to follow the 
rule of the Montana décisions, for the reason that the locations of the 
parties to the présent suit had been made prior to the date of those 
décisions, and they were therefore not binding upon a fédéral court, 
and for the further reason that the Montana statute had not provided 
that failure to record a notice which complied in ail respects with the 
statute of the territory should work a forfeiture of a claim ; the court 
holding that the better rule has always been that, if the recordation 
law does not expressly provide for a forfeiture for failure to record, 
the location is valid, though not recorded, citing Last Chance M. Co. 
V. Bunker Hill & S. M. Co., 131 Fed. 586, 66 C. C. A. 299, and Yosemi- 
te Mining Co. v. Emerson, 208 U. S. 25, 28 Sup. Ct. 196, 52 L. Ed. 
374. In so holding we think the court below committed no error. 
Vogel v. Warsing, 146 Fed. 949, 77 C. C. A. 199; Sturtevant v. 
Vogel, 167 Fed. 448, 93 C. C. A. 84. In the Yosemite Case the ques- 
tion was whether a locator with knowledge of the existence of a min- 
ing claim could take advantage of the prior locator's failure to post 
two notices required by local rules, he having posted but one. The 
local rule provided for no forfeiture in case of failure to post two 
notices. The court said: 

"To liold that the want of notice under such clrcumstancès would work a 
forfeiture would be to permit the rule to work gross injustice, and to subvert 
the very puipose for whieh it was enacted." 

[3] Again, we are of the opinion that if there was invalidity in the 
original certificate of location of the Elm Orlu Iode claim, it was cured 
by the issuance of the patent. In Steel v. Smelting Co., 106 U. S. 
447, 1 Sup. Ct. 389, 27 L. Ed. 226, referring to the powers and func- 
tions of the Land Department in issuing patents the court said: 
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"Necpssarily, therefore, it must conslder and pass upon the quallflcations 
of the appllcant, the acts he has performed to secure the title, the nature of 
the land, and vvhether it is of the class which is open to sale. Its judgment 
upon thèse matters is that of a spécial tribunal, and is unassailable, except 
by direct proceediugs for its annulment or limitation." 

In Mining Co. v. Tunnel Co., 196 U. S. 337, 25 Sup. Ct. 266, 49 
L. Ed. SOI, the court, after enumerating the requisite steps for the 
location of a mining claim, such as discovery, marking the surface 
boundaries and filing a location certificate within a specified time as 
prescribed by the Colorado statutes, said that the issuance of a patent 
in Colorado for a Iode claim "is therefore not only a conclusive ad- 
judication of the fact of the discovery of the minerai vein, but also 
of compliance with thèse several provisions of its statutes." In Law- 
son V. United States Mining Co., 207 U. S. 1, 28 Sup. Ct. 15, 52 L. 
Ed. 65, the locations had been made prior to the Act of July 26, 1866 
(14 Stat. 251, c. 262). The court, answering the contention that there 
was no évidence that the locations were made in conformity to the 
local customs or rules, said : 

"It is sufBcient to say that by stipulation of counsel it was agreed that the 
patents * * * were issued upon the location notices. Inasmuch as they 
were accepted by the government, and patents issued thereon it was a récogni- 
tion by the department of the conformity of the proceedings to the local rules 
and customs of the district, and such ruling is not open to challenge by third 
parties claiming rights arising subsequently to such notices. * * » Ac- 
ceptance by the government of location proceedings had before the statute of 
1866, and issue of a patent thereon, is évidence that those location proceedings 
were in accordance with the rules and customs of the local mining district." 

So in El Paso Brick Co. v. McKnight, 233 U. S. 250, 34 Sup. Ct. 
498, 58 L. Ed. 943, L. R. A. 1915A, 1113, it was held that the entry 
of the local land officer issuing the final receipt to a locator is in the 
nature of a judgment in rem, and détermines the validity of loca- 
tions, completion of assessment work, and absence of adverse claims. 
And in Stewart Mining Co. v. Bourne, 218 Fed. 327, 134 C. C. A. 123, 
this court held that, where a patent has been issued for a mining claim, 
a conclusive presumption arises that there is a discovery vein therein, 
that the claim was properly located thereon, and that ail précèdent 
acts necessary to authorize the issuance of the patent had been per- 
formed. The earlier décisions of the Suprême Court of Montana 
were in line with the cases above cited. Butte City Smokehouse Lode 
Cases, 6 Mont. 397, 12 Pac. 858; Talbott v. King, 6 Mont. 76, 9 Pac. 
434; Chambers v. Jones, 17 Mont. 156, 42 Pac. 758. They were 
overruled, however, in Hickey v. Anaconda Copper Min. Co., 33 
Mont. 46, 81 Pac. 806, the court there holding that if the declaratory 
statement was invalid, a location was not efifected, and that in such 
a case there was no date to which the patent could relate antécédent 
to the date of the application therefor, which, the court said, was 
the first intimation to the government that an attempt had been made 
to locate the claim. The court reasoned that if the locator did not 
proceed according to law, he initiated no right to which the patent 
could relate, and observed that of course the government, being the 
owner, might issue patent upon the showing which Congress saw fît 
to exact. In brief, the court held that the issuance of the patent was 
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an adjudication only of compliance with the laws of the United States, 
and not of compliance with the laws of the state. The case stands 
alone in so holding. The reverse was held, as wehaye seen, in Min- 
ing Co. V. Tunnel Ce, supra. 

[4] We think also that any defect in the location of the Elm Orlu 
claim was cured by provisions of the Revised Codes of Montana of 
1907. Section 2294 provides : 

"The Issuance of United States patent for a mining daim shall be deemed 
couclusive that the requlreuients.of the laws of thls state, relative to location 
and record of sucli mining claim, hâve been duly complied with: Provided, 
however, that where questions of prlorlty are involved, the date of the 
location shall be an issuable fact where it Is clalmed to hâve been prior to 
the date of the record of the location." 

Section 2292 provides : 

"Ali mining locations, made and recorded iinder the laws of this state 
heretofore iil force, that in any respect huve fniled to eouform to the requlre- 
ments of such laws, shall^ nevertheless, in the absence of the rights of third 
persons accruing prier to the passage of this aet, be valid if the.making and 
recording of such locations conform to the reguirements of this act." 

It is urged against the effect of thèse statutes that they are not 
rétroactive, since section 6213 eriacts that no part of the Revised 
Codes is rétroactive unless so expressly declared. Section 2292 has 
this caption: "Validating Locations Heretofore Made." The appel- 
lant points to the fact that the caption tO the section was inserted by 
the compiler of the Codes, and is of no avail as expressing the. inten- 
tion of the lawmakers. The Codes, after they were f ramed, were 
enacted, however, as the law of Montana, and even assuniing that it 
was not the intention to make the caption to the section a part of the 
law, we think the language of the act itself is sufificient to express the 
intention of the Législature to make it rétroactive. It is expressly 
made applicable to mining locations that "hâve failed to conform" 
to the form and requirements of the laws "heretofore in force." Con- 
solidated Min. Co. V. Struthers, 41 Mont. 565, 111 Pac. 152. 

' [5] The appellant contends that priority was lost to the Elm Orlu 
for its failure to adverse the ■ application for the Black Rock patent. 
At the time when the application for the Black Rock patent was filed, 
there was surface conflict between a portion of that claim and the 
Elm Orlu as thôse claims were marked upon the ground. The ap- 
plication for patent for the Black Rock claim embraced the conflict 
area, and ■ patent was ' issued theref or. No adverse claim was filed 
by the owners of the Elm Orlu. In the application for the Black 
Rock patent the plat showed only the Black Rock claim, and there 
was no référence to any conflict between that claim and the Elm Orlu, 
nor was mention made of the existence of the Elm Orlu claim. The 
applicants for the Black Rock patent were well aware of the Elm 
Orlu claim, and knew that it had been located at the time when they 
made their own location. The notice of intention to apply for patent 
stated that "the nearest claimants to thèse premises are claimants to 
Pollock Iode on the southwest." At that time lessees were mining 
and shipping ofe from the Elm Orlu. There was no fence or in- 
closure of a'ny part of the Black Rock claim, and there was no con- 
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troversy of any character between the claimants of the two claitns. 
The adjudication of the I^and Office was lïiade solely upon the record 
which was before it, and nothing was determined by the issuance of 
the Black Rock patent further than the right of the patentées to the 
surface. Lawson v. United States Mining Co., 207 U. S. 1, 28 Sup. 
et. 15, 52 L. Ed. 65, affirming United States Min. Co. v. Lawson, 
134 Fed. 769, 67 C. C. A. 587. The doctrine of the décision in the 
Lawson Case is that an adjudication by the Land OfHce of the ques- 
tion of surface rights does not necessarily détermine the question of 
underground rights, and that those rights not being subject to adverse 
claims, the failure to adverse does not estop the parties to litigate 
the question of priority. It is thus expressed in Kenney on the I,aw 
of the Apex, 233 : 

"Where the owner of two overlapplng claims applles for a patent for one 
of them and gets it, the patent conclusively deterinines that the ovérlapping 
area was part of sucli claim at the time of the proeeedings. But it does not 
necessarily détermine that the patented claim was located flrst; and, if it Is 
not shown that that question was put in issue and actually determined in the 
course of the patent proceedlngs, the owner of the other claim is not estopped 
from showing that his claim was really the flrst located, in a controversy 
that arises afterwards in regard to extralateral rights which were not, and 
could not hâve been determined in the course of the patent proceedings.": 

The same view of the effect of the Lawson Case is taken in Lindley 
on Mines (3d Ed.) § 742, and in Costigan on Mining Law, page 396. 

[6] The appellant assigns error to the refusai of the court below 
to hold that the appellee is estopped by deed from asserting title to 
any vein or ores of the Elm Orlu claim which extend beneath the 
Black Rock surface. The deed so referred to is a quitclaim executed 
by the appellee on October 29, 1906, whereby it conveyed to one of 
the appellant's predecessors in interest, an undivided one-fourth in- 
terest in the Black Rock claim, and it is contended that thereby the 
appellee segregated from the Elm Orlu ail minerai rights of that 
claim bounded by the vertical plane of its north side line, citing Mon- 
tana Mining Co. v. St. Louis Mining & Milling Co., 204 U. S. 204, 
27 Sup. Ct. 254, 51 L. Ed. 444. In the case so cited, in order to set- 
tle a dispute between two adjoining mining claims, the owners of one 
claim deeded to the owners of the other a portion of the former claim 
described by metes and bounds, "together with ail the minerai there- 
in contained." The court held that the effect of the conveyance was 
not simply to locate a boundary between two mining claims, leaving ail 
surface rights to be determined by the ordinary rules, but that its ef- 
fect was to convey ail minerai below the granted surface, including 
a vein which apexed in unconveyed land of the grantor, and in so hold- 
ing recognized the common law of Montana that a deed of real es- 
tate conveys ail beneath the surface unless there be words of excep- 
tion or limitation. Hère there is no conveyance of a parcel of land 
described by metes and bounds, but a conveyance of an interest in a 
mining claim designated by its name. There is no référence in the 
deed or in the negotiations leading up to its exécution to the f act that 
the grantor owned the adjoining Elm Orlu mining claim, and obviotisly 
there was no intention on the part of the grantor to convey, or upon the 
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part pf the grantee to acquire an interest in that claïm. In fact, such 
intention: isexpresslynegatiyed by the appellant's answer in the présent 
case in,;which it denied that it claimed any estate or interest adverse 
to the appellant in or to the Elm Orlu daim, and expressly admitted 
that the appellee was the owner and in the possession of that claim. 
.There are other cirçumstainçes conneeted with the transaction which 
might he;adverted tp,.as showing that the intention of the parties was 
as Ave haveabove indicated; but we regard the proposition so plain as 
to require no discussion that, when the owner of two adjoining rnin- 
ingclaims sells; and conveys one of them; he conveys only that which 
is grànted by; the government when it issues the patent to that claim. 

[7] iThere are several assignments of error to the findings of fact, 
the principal of which are that the court erred in finding that the 
Pyle strand of the Rainbpw vein diverges from the south side of that 
vein in, the;.Elm Orlu claim, and there and for some indefinite 
distance easterly has its apex in the Elm Orlu, and in findins that the 
apex of the easterly strand of the Rainbow vein in the Black Rock 
claim does npt cross the easterly end of that claim, but terminâtes at a 
point within said claim> about 250 f eet west of the east end line, and in 
finding that prior to the Black Rock location, both the Rainbow vein 
and the Jersey Blue vein at their apices were discovered and known 
within the Black Rock claim, and appeared as a continuons east- 
west vein; The appellant does not assert that the findings of fact are 
unsupported by compétent évidence, but contends that they are con- 
trary to the weight of the évidence. The trial court made its findings 
after an evicjently careful and painstaking investigation of the testi- 
mony and the exhibits, and after a personal inspection of the mining 
propertiès. We hâve examitied the record sufiîciently to see that the 
findings are ail supported by the crédible testimony of reputable wit- 
nesses. Upon settled principles, which this court has always recogniz- 
ed, findings so made upon conflicting testimony are conclusive upon 
this appeai. 

[8,9] The appellant contends that éven though the conclusion is 
reached that the Elm Orlu claim has priority over the Black Rock, 
and that the appellee is not estopped by deed to assert title to any ore 
bodies beneath the surface of the Black Rock, still the court erred in 
denying to the appellant a decree quieting its title to the Jersey Blue 
vein through its entire depth, and its title to ail ore bqdies beneath the 
surface of the Black Rock claim easterly of a plane parallel to the 
west end line of the Elm Orlu drawn through a point on the norther- 
ly side line thereof 301 feet easterly of the southwest corner of the 
Black Rock claim, at which point the court found that the Rainbow 
vein on its foot wall side in its course departed from the Elm Orlu 
and entered the Black Rock, and this because there was utter failure 
of proof on the part of the appellee to establish its contention that 
easterly of such plane there was found within the Elm Orlu claim the 
apex of any vein or branch of a vein which on its downward course 
united either with the Jersey Blue vein or with that part of the Rain- 
bow vein, the top of which is conceded to be within the boundaries 
of the Black Rock extended downward vertically. The contention in- 
volves the assumption that the burden was upon the appellee to prove 
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that there vvas union upon dip between the Rainbow and the Pyle veins, 
and the fact that the court failed to fix the point of departure of the 
apex of the Pyle vein from the Elm Orlu claim. It is true that the 
court did net détermine, but expressly reserved, the question of the 
point where the apex of the Pyle vein passed eut of the Elm Orlu. 
The évidence was not sufficient to justify a décision of that ques-- 
tion. The burden was upon the appellant to show that the apex of the 
Pyle vein passed through the common side line. Its expert witnesses 
expressed the opinion that it was possible that it did. One of them 
said that of two possibilities it was "probably the most probable one." 
The court below was of the opinion that the proof was clear that the 
Pyle vein apexed in the Elm Orlu, dipped beneath the Black Rock, 
and on strike and dip united with the Rainbow, and said: 

"Despite diligent, extenslve, and costly development work by both parties, 
the extent of ail thereof was iudeflnite." 

And the court reached the conclusion that the appellee owned the 
Pyle strand or vein in so far as the apex is within the Elm Orlu, and 
that the appellee owned 980 feet of the Rainbow vein, and that, if 
the veins unité on dip, the prior location owns ail below, the appellee's 
being the prior location, and the court left to future development the 
question of how far the Pyle apex continued in the appellee's loca- 
tion, and to what extent beneath the Black Rock it united with the 
Rainbow in such position as to be controUed by the apex in the Elm 
Orlu. As to the Jersey Blue vein, one of the issues in the case was 
whether that vein unités with the Rainbow. It was not only proven, 
but it was admitted by the appellant, that the Rainbow vem from its 
apex in the Elm Orlu on its dip extends beneath the Black Rock, and 
that in said vein is the great ore body in dispute west of the apex 
crossing of the common side line under both claims, and that it ex- 
tends downward to unknown depth. There was therefore imposed up- 
on the appellant the burden of proving not only that its claim was 
prior to the Elm Orlu, but that the Jersey Blue vein unités with the 
Rainbow vein above any part of the ore body which the appellant' 
claimed. This the appellant failed to show. The court was of the 
opinion that the alleged union of the veins was doubtful, and that the 
finding must be that they do not unité, even though the évidence failed 
to indicate that they cross. 

The court below properly declined to quiet title to claims resting on 
an undeveloped or possible junction at great depths beneath the 
claim. We think that the court had the power to make the decree 
which was made on the proven facts, and to leave to future develop- 
ment and proof other rights not yet made certain. Keely v. Ophir 
Hill Consol. Min. Co., 169 Fed. 601, 95 C. C. A. 99. In Union Pacific 
Ry. Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 603, 16 Sup. Ct. 1173, 
41 E. Ed. 265, the court approved its décision in Joy v. St. Louis, 138 
U. ,S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843, where it had béen said thàt it 
was not tmusual for a court of equity to take suppleméntal proceed- 
ings to carry out its decree and make it effective under altered cir- 
cumstances. ' ;/ 

The. decree is afifirmed. 
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•WEBB et al. v. SOUTHERN RY. CO. 

(Cimilt Ck)urt of Appeals, Fifth Circuit. February 20, 1918.) 

No. 3071. 

1. Eemoval of Causes <g=>88 — Proceedings— Bond. 

Under Judlclal Code (Act March 3, 1911, c. 231) § 29, 36 Stat. 1005 (Comp. 
St. 1916, § 1011), provlding that a party deslrlng to remove a suit shall 
file a pétition for removal of such suit Into the District Court to be held 
in the district where sùeh suit is pending, and shall make and flle there- 
with a bond wlth good and sufflcient surety for his or their entering in 
such District Court a eertlfied copy of the record and for paylng ail costs 
that inay be awardedby such District Court, if it shàll hold the suit was 
wrongfuUy or Improperly removed, a reinoval bond couditloned upon the 
fillng of the record elther in the District Court for the district wherelu 
the action vta.B begun or In the District Court for another district is in- 
sufBclent, and does not authorize removal. 

2. Removal of Causes <S~=548 — Sepakable Controvebsy. 

Where an action wàs begun In the state court by several plalntifCs only 
one of whom was a résident of the state against défendant a nonresldent, 
défendant is, not entitled to remove the cause to the fédéral court, unless 
there is a separable controversy betvceen it and that plaintifC who was a 
résident of the state whereln the action was begun. 

3. Courts <g=»3ee(2)— Précédents — Décisions of State Court. 

A décision of a stiate court; afflrmlng the constitutionallty of a state 
statute,. is not conclusive ou the fédéral courts, vvhere the statute is at- 
tacUed as in violation of the fédéral Constitution. 

4. Removal of Causes ©=30 — Parties— Who abe— Statuts. 

Under Code Ala. 1907, § 2490, deelarlng that, in ail cases where auits 
are brought in the name of the person havlng the légal right for the use 
of another, the beneflciary must be considered the sole party in the rec- 
ord, an action begun by résident of Alabama in the state court against a 
Virginia railroad company, to recover for damages from a flre alleged 
to bave resulted from the railroad company's négligence, where the Ala- 
bama résident, who had recelved payment from two nonresldent Insur- 
ance companies, sued in part for their benefit, such companies havlng be- 
come partially subrogated to his rights, must be treated as a suit by three 
plaiutlfi's, only one of whom was a citizen of Alabama. 

5. Removal of Causes <S=>52 — Separable Controvebsies. 

An Alabama résident, whose property had been injured and destroyed 
by flre alleged to bave been negligently caused by a railroad company, a 
Virginia corporation, sued the railroad company In the Alabama state 
courte He sued in part for the benefit of Insurance companies, résidents, 
respectively, of a foreign state and a forelgn country, which had paia a 
portion of the loss and were subrogated In part to the rights of the owner. 
, Held tbAt, as recovery by each depended on the railroad company's liabil- 
ity, there was no separable controversy between th|B owner of the prop- 
erty and the défendant railroad company which would jùstify removal of 
the cause to the fédéral court. 

In Error to the District Court of the United States for the Southern 
District of Alabama; Henry D. Clayton, Judge. 

Action by John C. Webb (individually and for the use of the Oueen 
Insurance Company of America and the London & L,ancashire Fire 
Insurance Company), the Queen Insurance Company of America, and 
the Ivpndon & Lancashire Pire Insurance Company against the South- 
ern Railway Company, begun in the state court and removed to the 

«p " — ' " ■ ■ — — ■'"■ - ■""■'■""■' 

^::=>For other cases see sazne topic & KSY-NUMBER in ail Key-Numbered Dlgests & Indexeâ 
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fédéral court. Motion to remand being denied (235 Fed. 578), plain- 
tiflfs bring error. Reversed. 

Alex C. King, of Atlanta, Ga., Alexander M. Garber, of Birming- 
ham, Ala., and Hugh Mallory, of Selma, Ala., for plaintiffs in error. 

E. W. Pettus, of Selma, Ala., and J. T. Stokely, of Birmingham, 
Ala. (Stokely, Scrivner & Dominick, of Birmingham, Ala., Henry Mc- 
Daniel, of Demopolis, Ala., and Pettus, Fuller & Lapsley, of Selma, 
Ala., on the brief), for défendant in error. 

Before WAI.KER and BATTS, Circuit Tudges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was an action brought in the law 
and equity court of Marengo county, Ala., to recover damages for 
the injury to and destruction of property by fire alleged to hâve been 
negligently caused by the défendant in error, the Southern Railway 
Company, a corporation organized under the laws of the state of 
Virginia. The plaintiffs in the suit were John C. Webb, a citizen 
of Alabama, the owner of the injured and destroyed property, suing 
for the use of himself and of two insurance companies, one a corpo- 
ration of the State of New York and the other a British corporation, 
and the two insurance companies. The complaint showed tîiat each 
of thèse companies had insured against loss by fire property of Webb 
which was burned, the loss by the fire covered by one of the policies 
being $12,626.66, and that covered by the other policy being $19,- 
931.84, which amounts were paid to Webb by the respective insur- 
ance companies before the suit was brought, and that Webb had as- 
signed in writing to each of the insurance companies, to the extent 
of the payment made by it, an interest in his claim against the défend- 
ant for negligently causing the fire. The défendant undertook to re- 
move the suit to the fédéral court. The pétition for removal alleged 
that Webb is a citizen of Alabama, that the défendant is a Virginia 
corporation, with its principal place of business at Richmond, in the 
Eastern judicial district of that state, and that "the District Court 
of the United States for the Northern Division of the Southern Dis- 
trict of Alabama, or the District Court of the United States for the 
Eastern District of Virginia, * * * has jurisdiction to try and 
détermine this suit," and prayed an "order of removal of said cause 
to the said United States District Court for the proper district." The 
condition of the bond which accompanied the pétition for removal was 
as f ollows : 

"The condition of the above obligation is such that, whereas, said Southern 
Ballway Company, a corporation, has applied by pétition to the Ma,rengo law 
and equity court of Marengo county, Ala., for the removal of the above-en- 
titled cause to the District Court of the United States for the Northern Divi- 
sion of the Southern District of Alabama, or to the District Court of the 
United States for the Eastern District of Virginia: Now, if the said Southern 
Railway Company, a corporation, shall enter in such District Court, withln 30 
days from the date of the flling of said pétition in this court, a certified copy 
of the record in this suit, and shall pay ail costs that may be awarded by said 
District Court, if the said District Court shall hold that such suit was wrong- 
fuUy or improperly removed thereto, then the obligation shall be void; other- 
wise, to reuiaiu in full force and eflfeçt." 
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The State court refused to make an order for the removal of the 
case. Within the time stated in the condition of the removal bond 
the défendant filed a transcript of the removal proceedings and of the 
record in the suit in the United States District Court for the North- 
ern Division of the Southern District of Alabama. Thereupon the 
plaintiiïs filed in that court a motion to remand the case to the state 
court on the f ollowing grounds : 

"(1) Because, upori the allégations in the pétition to remove and the plead- 
ings, the Southern district of Alabama appeared to be not the district of the 
résidence of either the plalntlffs or of the défendant, and that this court could 
not properly acquire jurisdiction of the case, It being one of which it would 
not hâve had original .iurisdiction. 

"(2) Because the pétition for removal was not one for a removal to the 
United States District Court for the Southern District of Alabama, but one 
which prayed for a removal to either that court or to the United States District 
Court for the Eastern District of Virginia, wlthout saying to which court the 
removal was prayed, and the bond was conditioned to be void if the record 
was filed in either of thèse districts." 

"(3) Because no pétition and bond for removal In accordanee with the 
United States statutes permitting such removal bas been filed." 

This motion wzs overruled, and, as a resuit of a trial, there was a 
final judgment for the défendant. 

[1] The right to remove a suit from a state to a fédéral court is 
conditioned upon the party entitled to a removal filing a pétition "for 
the removal of such suit into the District Court to be held in the dis- 
trict where such suit is pending" and upon his making and filing there- 
with "a bond, with good and suificient surety, for his or their enter- 
ing in such District Court, within thirty days from the date of filing 
said pétition, a certified copy of the record in such suit, and for pay- 
ing ail costs that may be awarded by the said District Court if said 
District Court shall hold that such suit was wrongfully or improperly 
removed thereto, and also for their appearing and entering spécial 
bail in such suit if spécial bail was originally requisite therein." Ju- 
dicial Code, § 29 (Comp. St. 1916, § 1011). A pétition so framed that 
its prayer would be granted by an order removing the suit into a 
court other than "the District Court to be held in the district where 
such suit is pending" could not well be regarded as such a pétition as 
the statute prescribes. For a bond to be in substantial conformity 
with the requirement of the statute its condition must be such that it 
would be breached by a failure to file a certified copy of the record in 
the suit in the District Court of the United States "held in the dis- 
trict where such suit is pending." The bond in question in this case 
did not contain such a condition. Its condition, in so far as it dealt 
with the matter of filing a certified copy of the record, might hâve 
been fuUy performed without a certified copy of the record ever be- 
ing filed in the District Court for, the Southern District of Alabama. 
In the. respect mentioned the condition would hâve been satisfied by 
entering a certified copy of the record in a place other than "the Dis- 
trict Court to be held in the district where such suit is pending." 
There is a failure to comply with a prescribed prerequisite of removal 
when the only bond filed is so conditioned that liability on it could be 
discharged without entering a certified copy of the record in the suit 
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in the district court of the district where the suit is pending. Alex- 
andria National Bank v. WilHs C. Bâtes Co., 160 Fed. 839, 87 C. C. 
A. 643. 

[2-4] As neither ail the plaintiffs nor the défendant company are 
résidents of the district in which the suit was brought, the suit was not 
removable unless it involved a separable controversy between the 
plaintiff who is a résident citizen of that district and the défendant. 
Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264. 
The two insurance companies were part légal owners of the cause of 
action asserted, and were entitled to join in bringing and prosecut- 
ing the suit with their assigner Webb, who retained an interest in the 
claim against the défendant, if a statute of Alabama which provides 
that "claims against railroad companies, for injuries to property, may 
be assigned in writing, and each successive assignée thereof may sue 
thereon in his own name" (Code of Alabama 1907, § 5159), is con- 
stitutionally vaHd. The Suprême Court of Alabama has decided that 
the statute quoted is valid. Parnell v. Southern Raiiway Co., 74 
South. 437. As the validity of the statute is questioned on the ground 
that it is violative of the Constitution of the United States, that dé- 
cision is not conclusive. But, whether that statute is valid or not, the 
act of Webb in bringing the suit for the use of himself and the two 
insurance companies had the efïect of making those companies real 
parties plaintiff. "In ail cases where suits are brought in the name of 
the person having the légal right for the use of another, the beneficiary 
must be considered the sole party in the record." Code of Alabama 
(1907) § 2490. 

A manifest effect of this statute is to require that one for whose 
use a suit is brought be recognized as a real plaintiflf, though the per- 
son having the légal right and in whose name the suit is brought is 
also to be recognized as a real plaintiff because of the fact that he also 
has or retains a bénéficiai interest in the recovery sought. If the in- 
struments which purported to be assignments by Webb of interests in 
his cause of action against the raiiway company were ineffective to 
make the insurance companies part légal owners of that cause of ac- 
tion, so as to entitle them to join as plaintiffs in a suit at law asserting 
it, still they were effective as contract or conventional subrogations of 
the insurance companies to Webb's rights to the extent of the specified 
amounts of any recovery on the cause of action against the raiiway 
company. They evidenced the récognition or admission by the person 
in whose favor the cause of action accrued that the two insurance com- 
panies were beneficially interested in any recovery on that cause of 
action, and made Webb's suit one in fact, as it purported to be, in be- 
half of himself and of the two insurance companies which, before the 
suit was brought, had acquired legally cognizable bénéficiai interests 
in the cause of action asserted. Though Webb be regarded as the 
sole légal owner of the cause of action asserted and the sole proper nom- 
inal party plaintiff, the fact that he sued for the use of himself and 
the two insurance companies beneficially interested in the recovery 
had the effect, under the statute last quoted, of requiring the récogni- 
tion of those companies as being as real parties plaintiff in the record 
as Webb himself. Southern Raiiway Co. v. Stonewall Ins. Ce, 163 
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Ala. 161, 50 South. 940; Henderson v. Hall, 134 Ala. 455, 32 South. 
840, 63 L. R. A. 673. ; The statute opérâtes to make the suit one by 
three plaintiffs, respectively citizens of Alabama, New York, and Great 
Britain, against a Virginia corporation,, to recover damages for a tort 
alleged to hâve been committed by the latter. 

[5] For the défendant, a citizen of Virginia, to sustain its claim of 
right to remove the suit, it must be one involving a controversy be- 
tween it: and the plaintiff who is a citizen of the district in which the 
suit was brought, which can be fully and finally determined between 
them without affecting the interest in the subject-matter of others 
whose relation to the suit as it was brought is that of plaintifïs in the 
record. The suit having been rightfully so brought as to make it one 
by three plaintiffs to recover on a siqgle and indivisible cause of ac- 
tion, the absence of a separate and distinct cause qf action in favor 
of the résident plaintiff against the défendant, which can be finally dis- 
posed of between them without affecting the : interest of the pther 
plaintiffs in the single cause of action sued on, makes the suit unre- 
movable by the défendant, though one of the plaintiffs might hâve 
brought a removable suit based on .the same cau^e of action by suing 
alone and for the use of himself only to recover damages for the 
burning of property of his not coyered by the insurance policies, the 
injury to or loss of which, did not affect the insurers. Chesapeake & 
Ohio Ry. Co. V. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121 ; 
Fraser v. Jennison, 106 U. S. 191, 1 Sup. Ct. 171, 27 L. Ed. 131 ; 
Chicago, R. I. & Pac. Ry. v. Dowell, 229 U. S. 102, 33 Sup. Ct. 
684, 57 L- Ed. 1090. It is quite apparent that the only controversy 
between the plaintiff Webb and the défendant, which the suit as it 
was brought discloses, is one in which the two insurance companies 
are vitally interested. The sole right of recovery claimed by Webb is 
one as to which he asserts the right of the two insurance companies 
to share. They lose by a failure to maintain the suit. A cause of 
action asserted cannot be judicially disposed of without affecting the 
bénéficiai owner of a share in it. There did not exist in the suit a 
separate and distinct cause of action in favor of Webb alone. A re- 
moval of the suit only in so far as it represented an effort of Webb 
to recover something for his own use would require a splitting of the 
single cause of action counted on. This cannot be done, because of 
the indivisibility of that cause of action. 

Before the suit was brought the two insurance companies acquired 
such a bénéficiai interest in the recovery sought as to justify the 
bringing of the suit for the joint use of them and of the plaintiff to 
whom the single and indivisible cause of action counted on originally 
accrued. The record disdoses that they hâve such a relation to the 
suit as requir.es that they be treated as parties plaintiff. The suit counts 
on a single cause of action in which eacli of the three real plaintiffs 
has an interest, ail of them beiiig on one side of the controversy rais- 
ed. The; , citi?enship of the parties; is, such as to make the suit as it 
was brought one which is not removable, as it is not one which could 
hâve been brought in the court below, neither ail the plaintiffs nor the 
défendant being résidents of that district, and the suit not involving 
a separable controversy between the défendant and the plaintiff who is 
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a résident of that district. Turk v. Illinois Central R. Co., 218 Fed. 
315, 134 C. C. A. 321 ; Gaugler v. Chicago, M. & P. S. Ry. Co. (D. C.) 
197 Fed. 79. 

The conclusion is that the court was in error in overruling the 
motion to remand. The judgment is reversed, with direction to grant 
that motion. 

Reversed. 
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(Circuit Court of Appeals, Fifth Circuit. February 15, 1918. Rehearing 
Denled March 23, 191&) 

No. 3039. 

1. Appeal and Erroe <S=>S47(1) — Review — Equity Cases. 

An appeal in an equity case brlngs the, entlre case before the appellatc 
court for review. 

2. Appeal and Ebbob ©=>1078(1) — Issues — Waivee. 

A party's failure to urge an issue in the appellate court is a v.'aiver 
thereof. 

3. Appeal and Error €=1096(3) — Détermination — Remand. 

Where a decree for défendant was on complalnant's appeal reversed, 
défendant, not having urged in the appellate court that the decree in its 
favor was proper under its cross-demand for reformation of a wrltten in- 
strument, cannot complaln, on appeal trom a subséquent decree for com- 
plainant. that the trial court refused to conslder its cross-demand, for, as 
the question could hâve been raised on the first appeal, défendant is con- 
cluded, as questions brought before an appellate court cannot, on subsé- 
quent appeal, be again insisted on. 

4. Appeal and Erroe <g=1071(6) — Review — Harmtless Errob. 

Where, under the évidence, defenrtant's cross-demand would hâve been 
denied, had it been considered, the refusai of the trial court to conslder 
the same is not prejudicial, if erroneous. 

5. Refoemation of Instruments i®=3l9(l)— Mistakb — Mutûax, Mistake. 

Where défendant sought reformation of an option contract on the ground 
of mistake, it must show that the contract did not express the nieaning 
whlch the parties understood was to be expressed, and also that the mis- 
take was mutual. 

6. Reformation op Instruments <g=>45(l) — Evidence — Sufpiciency. 

Where au alleged mistake is denled, reformation of a wrltten instru- 
ment should not be decreed, except on évidence of the clearest and most 
satisfactory character. 

7. Reformation or Instruments <§=345(2) — Evidence — Sufficiency. 

Where défendant claimed reformation of an option contract on the 
ground of mistake, évidence helê Insufficlent to establish the mistake, or 
that the mistake, if it existed, was mutual. 

Batts, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
-ern District of Texas ; Gordon Russell, Judge. 

Bill by the Vinton Petroleum Company against the Sun Company 
and others. From a decree for complainant, défendants appeal. Af- 
firmed. 

■^saVot otber cas«B see same toplc & KEY-NUMBËB. in aU Key-Numbered Digests & Indexes 
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E. E. Townes, of Houston, Tex., T. L. Foster, of Beaumont, Tex., 
and Alex W. Smith, of Atlanta, Ga., for appellants.. 

W. D. Gordon and Henry G. Russell, both of Beaumont, Tex., and 
A. P. Pujo, of Eake Charles, La., for appellee. 

Before FARDEE, WAEKER, and BATTS, Circuit Judges. 

WAIvKER, Circuit Judge. This is an appeal from a decree ren- 
dered after the reversai by this court, on an appeal by the plaintiff, 
the appellee in the présent appeal, of a former decree, and the remand- 
ment of the cause. Vinton Petroleum Co. v. Sun Co., 230 Fed. 105, 
144 C. C. A. 403. There was no change in either the pleadings or the 
évidence in the case after it went back to the trial court. What the 
appellant, the défendant below (and which will be called the défend- 
ant), now complains of, is the refusai of the trial court, when the 
case came before it again as a resuit of the reversai and remandment 
by this court, to consider and pass on that part of the defendant's 
answer to the bill which prayed that the option clause of the contract 
between the parties of December 21, 1912, be reformée, and alleged, 
in support of the prayer for such relief, that before that contract 
was reduced to writing it was mutually agreed between the parties 
that the price at which the défendant was to hâve the option of re- 
newing the contract for the plaintiff's production of oil for an addi- 
tional two years following December 24, 1914, was to be equal to the 
highest price which either of the pipe line companies doing business 
in the Vinton oil field when the original contract was made was, on 
or about December 24, 1914, in good faith contracting to pay or 
offering by contract to pay for oil in said field, but that by mutual 
mistake in the choice of words and in reducing the contract to writ- 
ing the contract failed to clearly express the intention and meaning 
of the parties which had actually been agreed on before the contract 
was written, and which they thought and believed the writing express- 
ed. It is pointed out by counsel for the défendant that the claim 
asserted by the bill was resisted on two grounds, namely: (1) That 
the contract as it was written did not hâve the meaning attributed to 
it by the bill; and (2) that if, as it was written, it had that meaning, 
such a mutual mistake was made in reducing it to writing as to entitle 
the défendant to hâve it reformed, and that the trial court, by the 
decree which was reversed, sustained the first-mentioned ground of 
défense and made no disposition of the other one. And, based upon 
the fact that in the opinion rendered by this court on the former ap- 
peal nothing was said about the claim made by the défendant in its 
answer that the option provision, the exercise of which was sued on, 
should be reformed, the contention is made that the former action 
of this court left that issue undisposed of and subject to be presented 
anew to the trial court. 

[1-3] In the opinion of the writer the laSt-mentioned contention 
is not sustainable. Under the well-seittled rule that an appeal in an 
equity case brings the entire case before the appellate court, the is- 
sue raised by the defendant's answer and the évidence adduced to 
support it as to its right tohave the option feature of the contract so 
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reformed as to make it express the agreement which it was alleged 
the parties made before they undertook to reduce it to writing was 
before this court when the case was hère on a former appeal. It was 
as open to the party opposed to the reversai of that decree to resist 
a reversai of it on the ground that the évidence supported its cross- 
demand for a reformation of the option provision of the contract as 
it was to resist reversai on the ground that the meaning for which it 
contended was expressed by the contract as it was written. If the 
issue as to the suggested reformation of the option clause of the con- 
tract had been insisted on by the défendant when the case was hère 
on the former appeal, the ruling which this court then made could 
not properly hâve been made without deciding that issue against the 
défendant. A party may abandon an issue by failing to insist on it. 
It seems that this is what the défendant did by failing to urge in this 
court, when the case was hère on the former appeal, that the decree 
then under review should be sustained because the évidence supported 
the claim, set up by the defendant's answer, that the option provision 
of the contract should be reformed. It is not at ail uncommon for 
a court's opinion to omit any mention of an issue raised by the plead- 
ings and évidence in the case under considération, but which is not 
insisted on by the party by whom that issue was tendered. The writ- 
er understands that questions which by an appeal hâve been brought 
before an appellate court for its décision cannot again be insisted on 
when the case cornes before the same court on a subséquent appeal; 
that a party cannot create an exception to this rule by calling to the 
attention of the appellate court, when the case is first before it, some 
only of the questions which the record présents for its décision, re- 
serving other questions, also presented by the record, for a second 
présentation to the trial court in the event of the remandment of the 
case to it, or to the same appellate court on a subséquent appeal ; and 
that a subséquent appeal brings up nothing but the proceedings sub- 
séquent to the mandate. Illinois v. Illinois Central Ry. Co., 184 U. S. 
77, 22 Sup. Ct. 300, 46 L. Ed. 440; United States v. Camou, 184 U. 
S. 572, 22 Sup. Ct. 505, 46 L. Ed. 694 ; Smith v. Vulcan Iron Works, 
165 U. S. 518, 17 Sup. Ct. 407, 41 I^. Ed. 810. As was said in the 
opinion in the first-cited case : 

'"To iillow u second writ * * * gr appeal to a court of last resort on 
tlie same questions which were optn to Uisuute on the flrst would lead to 
endless Utigiition." 

The propositions just stated are not controverted by the décisions 
in the cases of Mutual Life Insurance Co. v. Hill, 193 U. S. 551, 24 
Sup. Ct. 538, 48 L. Ed. 788; and In re Sanford Fork & Tool Co., 
160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414. The questions which 
in those two cases were held to hâve been open to décision in the trial 
court after a remandment by the appellate court had not been raised 
when the cases were first in the appellate court, but were first raised 
by proceedings in the trial court subséquent to the mandates. Expres- 
sions made use of in the opinions in those cases are to be read in the 
light of this fact. It seems to the writer that this court's former de- 
248 F.— 40 
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crée disposed of the issues raised by the pleadings and évidence as 
disclosed by the record then before it, as well the one which was 
waived by not being urged for considération, when it was open to the 
défendant to do so if it chose, as the one which was argued by counsel 
and was discussed in the conrt's opinion. 

[4] But, if the record discloses that the resuit must hâve been the 
same if the action which is complained of had not been taken, it may 
be assumed, without being conceded or decided, that when the case 
went back to the trial court the demand asserted by the bill could not 
properly hâve been maintained, if the évidence which had been adduc- 
ed was such as to support the claim set up by the défendant that it 
was entitled to hâve the option provision of the contract reformed pur- 
suant to the prayer contained in its answer. The défendant could not 
hâve been prejudiced by the refusai of the trial court, when the case 
was last before it, to pass on an issue it had tendered, if the record 
discloses that the évidence which it had to rely on to support that issue 
was insufficient for that purpose. 

[5-7] By a written contract between the plaintiff and the défendant 
dated December 21, 1912, the former sold and the latter bought the 
f ormer's production of oil during the period of two years commencing 
December 25, 1912. What is sougbt to belreformed is a clause contain- 
ed in that contract which gave the défendant the option of renewing the 
contract for an additional two years following December 24, 1914. 
On January 2, 1915, the défendant exercised the option in the way 
prescribed in the option provision as it was written, without suggesting 
that the option it was entitled to exercise was in any way différent 
from what the writing showed it to be. So far as the record dis- 
closes, the first suggestion that the option which the parties agreed on 
was not truly expressed in the writing was made by the défendant in 
its answer, filed April 10, 1915, to.the bill in this case. It may be in- 
ferred that in the circumstances existing on January 2, 1915, the de- 
fendant would not hâve exercised the option, if it had then understood 
or believed that the option provision contained in the written con- 
tract had the meaning which this court has decided was expressed in 
the provision as it was written. So it is disclosed that the défendant 
did not seek a reformation of the option provision as it was written 
until after its exercise of the option had made it of vital importance to it 
to sustain the contention that the option for which it really contracted 
was not correctly stated in the written instrument which evidenced 
the contract. If at any time both the parties to the contract understood 
that the option provision which they agreed on was différent from the 
one expressed in the writing, certainly it was not made to appear that 
that mutual understanding existed when the option was exercised. 
The defendant's exercise of the option, shown by the written communi- 
cation, dated January 2, 1915, was not preceded by any negotiationa or 
verbal communications between its représentatives and those of the 
plaintiff; and in the reply promptly made to the notice given by the 
défendant of its élection to exercise the option it was clearly dis- 
closed that the plaintiff relied on the writing as truly stating the con- 
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tract, and that it gave the option provision the meaning which this 
court has decided was expressed by its language. 

The défendant cannot sustain its claim that it is entitled to hâve the 
option provision as it was written ref ormed, without showing that be- 
fore the instrument of December 21, 1912, was signed the parties had 
verbally agreed on the option provision alleged in the answer, and 
that each of the parties signed the written instrument under the mis- 
taken beiief that it correctly stated the substantially différent previous- 
ly made verbal agreement. It was incumbent on the défendant to 
prove that before the written instrument was signed the alleged différ- 
ent provision which is sought to be substituted in the place of the one 
found in that instrument was verbally agreed on by the parties, each 
acting through a représentative or représentatives authorized to bind 
it. The negotiations which led up to the making of the contract be- 
tween the two companies were conducted by J. Edgar Pew, who had 
charge of the def endant's business, and J. M. Abbott, who at that time 
was not an ofiicer or agent of the plaintiff company, and, so far as 
appears, was without authority to bind it, but who a short time before 
had acquired stock in that company, and in that way was interested in 
its making a contract for the sale of its production of oil. It was 
distinctly made to appear that what Abbott did in behalf of the plain- 
tiff company was to make a preliminary arrangement, which was sub- 
ject to be rejected or confirmed by the plaintiff's board of directors. 
The tWo individuals mentioned agreed on the terms of a contract to 
be made by and between the two companies. A draft of the proposed 
contract was made by an agent or officiai of the défendant company on 
a printed form of contract which had been prepared by Mr. Pew and 
the attorney of the défendant company several years before, which 
form had been used frequently by the défendant in the conduct of its 
business. There was évidence tending to prove that Dr. Brown and 
W. H. Stark, directors of the plaintiff company, were présent at an 
interview in Mr. Pew's office in the afternoon of the same day during 
the evening of which the contract as it was written was approved by 
the plaintiff's board of directors and signed by its président. During 
that interview the use of the term "market price" in the proposed 
option provision was discussed, with the resuit that those words were 
discarded, and it was agreed to use the language found in the contract 
as it was written and signed, namely : 

"A priée equal to the hlghest contract prlce then and in good faith being 
paid by either of the pipe Une companies uow doing business In the Vintoii 
oil field for slmilar oil in said field." 

There was no testimony which would support a finding that in the 
interview just mentioned anything was said from which it could be in- 
ferred that the minds of the negotiators met in an agreement that what 
the défendant was to pay, in the event of its exercise of the option 
stipulated for, was to be determined by what any pipe line company 
was at that time contracting or offering to pay for oil. The option 
provision, as it is found in the written instrument evidencing the con- 
tract, was either dictated by the defendant's attorney, an experienced 
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and capable lawyer, or was examined and approved by him. It îs not 
explained how it happened that such a lawyer could hâve approved 
the option provision as it was written, if he had been informed that 
what his client's représentative had assented to was a distinctly différ- 
ent provision. The option provision found in the written instrument 
evidencing the contract remained just as it was when the draft of the 
proposed contract was presented to the plaintiff's board of directors 
for its approval or rejection. Four witnesses testified as to what oc- 
curred on that occasion ; Mr. Pew and Mr. Abbott, who were exam- 
ined in behalf of the défendant, and Dr. Brown and Mr. Stark, who 
were examined in behalf of the plaintiff. The testimony of no one of 
thèse witnesses indicates that on that occasion the option provision was 
verbally mentioned or discussed, except that Mr. Pew stated that 
he thought that the question of the option came up again on that 
occasion, and that he was not sure whether it was Mr. Gordon, who 
was a director of the plaintiff and its attorney, or Mr. Bankenstein, 
who was a director of the plaintiff, that raised the question, and that 
he thought that Mr. Gordon ruled that the price that the pipe line 
companies were paying for oil at that time would suffîciently protect 
them. Mr. Abbott, who at the time he testified was not connected 
with the plaintiff and had no financial interest in it, testified that he 
had no recollection of anything being said on that occasion about what 
the option provision meant. Dr. Brown and Mr. Stark testified that 
on that occasion nothing was said about the option provision. 
- In the course of the direct examination of Mr. Pew he stated in 
effect that the verbal agreement was that the Sun Company, if it ex- 
ercised its option to buy the Vinton Petroleum Company's oil for an 
additional two years, would hâve to do' so at the highest price that 
would be offered by any one else. This was a statement of the opinion 
or conclusion of the witness as to the meaning of what was said and 
assented to in discussions or conversations between the negotiators 
before the written instrument evidencing the contract was signed. 
He did not détail or narrate any préviens conversation or statement 
which would support the conclusion that the negotiators agreed on an 
option provision différent from the one which the signed written in- 
strument contains. Besides, it may be inferred that this witness would 
hâve had the same opinion as to the meaning of the option provision 
which he claims was verbally agreed on by him and Mr. Abbott, if the 
oral statement of what that provision was to be had been in the identi- 
cal language which was used in the provision as it was written, as it 
was brought out in the course of the examination of this witness that he 
construed that provision as it was written to mean that, if the Sun 
Company exercised the option, the effect of its doing so was to obli- 
gate it to pay the highest price being offered on contracts at that time 
by eitHer of the pipe line companies doing business in the Vinton oil 
field for similar oil in that field. 

We think that the évidence adduced was wholly insufficient to 
warrant the granting of the relief which the défendant prayed for. 
Proof to establish a mistake in a written contract is to be received 
with great caution, and, where the alleged mistake is denied, should 
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never be made the foundation of a decree variant from the written 
contract, except it be of the clearest and most satisfactory character, 
sufficiently cogent to satisfy the mind of the court that the writing does 
net express what was intended by the parties, not merely the one who 
seeks a reformation, and what it was they intended the writing should 
express. Snell v. Insurance Company, 98 U. S. 85, 25 L. Ed. 52; 
Simmons Creek Coal Ce. v. Doran, 142 U. S. 417, 12 Sup. Ct. 239, 
35 L. Ed. 1063 ; Travelers' Insurance Ce. v. Henderson, 69 Fed. 762, 
16 C. C. A. 390; Hertzler v. Stevens, 119 Ala. 333, 24 South. 521. 
In the opinion rendered in the case of Travelers' Insurance Co. v. 
Henderson, supra, the following was said: 

"The rule referred to Is so well settled that It may be safely asserted that 
a court of equlty has no rlght to correct an alleged mistake in a written 
agreement, on the strength of testlmony purely oral, if the testlmony is to 
such extent uncertaln, e<iulvocal, or contradlctory as to leave the fact of 
mistake open to doubt. Moreover, a court of equlty ougbt to be especially 
cautious in altering the provisions of a written contract where it has beeii in 
force for a considérable period before an attempt is made to reform It, and 
the parties thereto bave in the meantime liad ample opportunlty to become 
acquainted with its provisions, and an event has also occurred which renders 
a cliange in the ternis of the contract of vital importance to the person who 
is seeking to reform the instrument." 

The évidence in the instant case by no means clearly and satisfactori- 
ly proves that the two men who conducted the negotiations which led 
to the framing of a proposition for a contract to be submitted to the 
plaintiff's board of directors for its adoption or rejection mutually 
agreed that the option provision which the proposed contract was to 
contain was to be the one which the défendant seeks to bave substitut- 
ed for the one f ound in the written instrument which was adopted and 
signed. But, even if the minds of those two men met on the proposi- 
tion that the option provision was to be the one which the défendant 
allèges was verbally agreed on, that was not enough to entitle the de- 
fendant to the relief it seeks. There was no contract, either verbal or 
written, which bound the plaintiff until it was assented to by the plain- 
tiff, which acted in the matter through its board of directors. There 
was an entire absence of évidence to support the conclusion that the 
plaintiff's directors ever at any time or in any way assented or agreed 
to an option provision différent from the one contained in the written 
instrument, which they approved and authorized the plaintifif's prési- 
dent to sign. Even though the defendant's représentative signed that 
instrument under the mistaken belief that the option provision it con- 
tained had a meaning différent from that expressed by its language, 
it was not entitled to bave that provision reformed, unless it proved 
that the other party to the contract labored under the same mistaken 
belief when it signed that instrument. Certainly this was not shown 
by that measure and character of proof which is required in such a. 
case. To say the least, the requisite mutuality of the alleged mistake 
was not proved. The effect of granting the rebef prayed for would 
be to incorporate into the contract made by the parties a provision 
which the party resisting the granting of that relief is not shown ever 
to bave agreed to. 
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The conclusion is that the record shows that the défendant was not 
legally prejudiced by the action of the trial court of which it com- 
plains. 

The decree appealed from is affirmed. 

BATTS, Circuit Judge (dissenting). I cannot concur in the judg- 
ment of affirmarice entered herein. The Sun Company and the Vin- 
ton Petroleum Company, on December 21, 1912, entered into a con- 
tract, to continue for two years, for the sale of the oil production of 
the Vinton Company. A provision of the contract was: 

"In considération of the obligations assumed by the first party herelnbefore 
[Sun Company] said flrst party Is to hâve the option to renew for an addi- 
tlonal two years following December 24, 1914, this contract at the expiration 
of said tvA'o years, the oil for sald following two years to be paid for in case 
sald option tô buy the same is exercised by the Sun Company at a price to be 
equal to the highest contriact priée then and in good falth belng paid by 
either of the pipe Une conipanies dolng business in the Vinton oil field for 
slnillar oil in said fleld; notice of the exercise of said option by the sald flrst 
party to be given to the second party by the said flrst party in writing withln 
ten days following December 25, 15)14." 

On January 2, 1915, the Sun Company addressed a letter to the Vin- 
ton Company, advising the latter that it elected to exercise the option, 
and quoting from the contract the provision with référence to the 
price, followed with the statement: 

"We understand that the price being offered by the companies named is 
approximately 49 cents. If we are mlstaken in this, and you hâve bona flde 
offers from th'^m as provided In the contract for a higher price, we will be 
pleased to go ovcr the ofCers with you and détermine definltely what the 
price should be." 

A letter from the Vinton Company, acknowledging receipt of the 
notice, contained a paragraph to this effect : 

"We beg to call your attention to the fact that, as a basls for the price 
established, your contract with the Gum Cove Company, which we under- 
stand is $1, and we understand there are several other contract priées now in 
good faith belng paid at $1." 

On the 25th of January following the Vinton Company filed its bill 
of complaint in the United States District Court for the Eastern Dis- 
trict of Texas, setting up the contract aforesaid and the correspondence 
between the parties, alleged the différence between the construction 
given to the contract by the Sun Company, and its insistence that the 
price to be paid was 60 cents per barrel, and its own construction of 
the contract and contention that the price was $1, alleged an addition- 
al différence of construction which is not material to the présent con- 
troversy, and asked for a spécifie performance of the contract, as con- 
strued by cortiplainants, and for an accounting. 

The défendant answered that : 

Under the terms, of the contract, the price to.be paid "for said oil so deliver- 
ed under said contract is to be determlned by ascertainlng the highest con- 
tract pri.ce being in good faith offered or contracted on or about December 
24, 1914, to be paid for a production of oil of simllar character in the Vinton 
oil field by other of the pipe Une companies which were doing business in 
said Vinton field December 21, 1912; in other words, the highest price at 
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whlch other of the pipe Unes which were dolng business In the Vinton oU 
fleld on Deceniber 21, 1012, were, on or about December 24, 1914, offering or 
contracting to pay for oU to be produced and delivered to them, beginnlng 
on or about said date, and extending over a perlod thereafter." 

The paragraphs setting up this défense, and défenses with référence 
to the other points in controversy, were followed by another to the 
effect that: 

"In the event the court shonld construe and hold the contract and the 
option clause thereln providing for a two yeara' extension, as wrltten and 
sigiied by the parties, to flx as the priée for the oil during said extension 
perlod the hlghest contract priée for similar oil In the A'inton field, which 
was belng in good falth, on or about Deceniber 24, 1914, pald by elther of the 
pipe Unes which were doing business thereln December 21, 1912, without 
référence to the tlme when said contract was entered into, and not the highest 
contract price belng in good falth, on or about December 24, 1914, offered or 
contracted by either of said Unes to be paid, [défendant] présents this its 
counterclaim." 

And it says that it was the intention of the parties, when the contract 
was entered into, to pay the price provided by the contract as con- 
strued by the défendant, and that the parties believed that the writing 
so expressed their contract, and that, if the writing meant anything 
other than this, a mutual mistake in the choice of words and in reduc- 
ing the contract to writing had been made, and the défendant prayed 
that the contract be reformed to express the intention of the parties. 

Evidence was introduced of the circumstances under which the con- 
tract was made and the option exercised, and of pertinent facts con- 
cerning the conduct of the oil business. The court's opinion was in- 
troduced by the words : 

"I am called upon to construe a certain contract" — Identifylng the con- 
tract in question. "It Is the contention," said the court, "of the plaintifE 
that the price to which référence is made in this contract under considération 
in this suit was the price at which oil was being sold under contraets executed 
in 1913, before the expiration of this contract period in 1914. I do not thlnk 
I can give It tliat construction without doing violence to the language em- 
ployed, even without regard to the testimony produced on the trial of this case 
as to the meaning the witnesses understood was conveyed by the language of 
the contract. • * ♦ The witnesses hâve plainly indleated that there is a 
différence between the market price and the contract priée of oil. The market 
price means the price at which oil wiU be delivered to the purchaser, and the 
contract price is the price at which the producing company can sell oil for 
a perlod in future covered by an agreement. * * * So that I think, under 
the agreement the parties hâve made, and the language contalned In this 
contract, the purpose of the parties was to give the Sun Company the right to 
renew this contract for a period of two years at the price for whlch the oii 
conld be contracted at the time of renewal, and not at the price for which 
oil could be contracted for months In advance of the expiration of the agree- 
ment l>etween the parties. I hold, therefore, that the Sun Company has the 
right under this contract to exercise Its option of renewing its contract at 
the contract price of 60 cents per barrel." 

A judgment was accordingly entered, from which judgment an ap- 
peal was taken. The appellants, in their brief filed therein, begin 
their argument by stating: 

"There was no proof offered to show any mutual mistake, ànd that issue 
Is not In this case. The question is: What does the language of the contract 
meànî" 
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The brief of the appellees was entirely confined to a considération 
of the meaning of the contract. The Circuit Court of Appeals re- 
versed the case. 230 Fed. 105, 144 C. C. A. 403. The opinion was 
confined exclusively to the construction of the contract. Neither in 
the opinion of the trial judge, nor in the brief of appellant, nor in the 
brief of appellee, nor in the opinion of the appellate court, was any 
référence made to the cross-action of the défendants. The opinion 
of the appellate court sustained the construction given by the District 
Court to the contract, except as to the meaning of the paragraphs here- 
inbefore recited with référence to the renewal price. The opinion 
concludes: 

"Becànse of the effect It gave to the provision of the contract first above 
mentioned, that decree Is reversed, and thé cause is remanded for further 
proceedlngs not Inconsistent wIth the conclusions above stated." 

The cross-action was, under its very terms, effective only in the 
event that the construction ref used by the District Judge and given 
by the appellate court should prevail. There was no occasion for the 
trial court to pass upon the question as to whether or not a mutual 
mistake was made in the drawing of the contract, because the trial 
court held that the contract meant exactly that which the défendants 
who filed the cross-action insisted that it meant. There could be no 
occasion to détermine whether a mutual mistake was made in the use 
of language, when the language was construed to mean what the 
défendants filing the cross-action said that the parties understood it to 
mean. 

It is quite possible that, notwithstanding the trial court had no rea- 
son a'nd nd occasion for pàssing upon the f acts with référence to 
mutual mistake, the appellate court could hâve held that the évidence 
introduced in the first trial was available for determining the cross- 
action, and could hâve held that this évidence did not sustain the cross- 
action. Such a holding would hâve deprived the défendants of the 
very substantial right of having this issue of fact passed upon by the 
trial court; but it is possible that the appellate court could, neverthe- 
less, hâve determined the issue. But no such issue was determined by 
the appellate court. No référence whatever was made to the cross- 
action. UntiJ the filing of the opinion of the majority of the court in 
the présent case, no court had ever undertaken to détermine whether 
or not a mutual mistake was made by the parties in using the language 
which the trial court held to mean dne thing, and which this court has 
held to be unàmbiguous and to mean another thing. 

Upon the remanding of the case for "further proceedings not in- 
consistent with the conclusions above stated," the évidence introduCed 
in the original case was again introdUced. The trial court, assummg 
that thejudgment of the Circuit Coyrtof Appeals disposed of the 
case, ref used the Sun Company a trial upon its cross-bill. In my opin- 
ion, the Sun Company was and is entitled to a trial uf^n this cr<?ss- 
bill. A détermination that the parties to the contract did not mean to 
contract as the writing indicated could not be in conflict with a con- 
clusion as to what the words actually meant. In the case of Mutual 
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Life Ins. Co. v. Hill, 193 U. S. 551, 24 Sup. Ct. 538* 48 L. Ed. 788, 
Justice Brewer says: 

"When a case Is presented to an appellate court It Is not obliged to consldev 
and décide, ail the questions tbeh suggested, or which niay be supposed likely 
to arlse in tlie further progress of the litigation. If it finds that in one re- 
spect an error has been commltted so substantial as to require a reversai of 
the judginent, it may order a reversai without entering into any inquiry or 
détermination of other questions. While undoubtedly an atfirmance of a 
judgment is to be considered an adjudication by the appellate court that 
noue of the claims of error are well founded, even though, ail are not spe- 
ciflcally referred to in the opinion, yet no such conclusion foUows in case of a 
reversai. It is impossible to foretell what shape the second trial may take, 
-or what questions may then be presented. Hence the rule is that a judg- 
ment of reversai is not necessarily an adjudication by the appellate court of 
any other than the questions in terms discussed and decided. An actual dé- 
cision of any question settles the law in respect thereto for future action in 
the case. From the rulè as stated above the appellate court is not compelled 
to pass upon ail questions presented, and the parties and the trial court are 
bound only by those decided." 

If additional authority on this question is desired, it is furnished in 
the f ollowing cases : Sibbald v. United States, 12 Pet. 488, 9 h. Ed. 
1167; Ex parte Union Steamboat Ce, 178 U. S. 318, 20 Sup. Ct. 904, 
44 L. Ed. 1084; In re Sanford Fork & Tool Co., 160 U. S. 248, 16 
Sup. Ct. 291, 40 U. Ed. 414; Hawkins v. Cleveland, 99 Fed. 323, 39 
C. C. A. 538; Taenzer v. Chicago, etc., Ry. Co., 191 Fed. 543, 112 C. 
C. A. 153. 

Appellants are entitled to a trial in the District Court on the issues 
of fact presented by their pleadings, and they hâve never secured such 
a trial. The court in its présent opinion holds that appellant has not 
been prejudiced by the failure of the trial court to pass upon the 
issue, upon the ground that the évidence was insufficient to support 
a finding for appellant. I do not undertake to express an opinion as 
to what judgment ought to be rendered on the facts of this case. I 
am, however, of the opinion that, if the District Judge had found for 
the appellants upon the issue of fact presented by the cross-action, 
an appellate court would not be justified in setting aside the finding. 

The question as to the meaning of the clause under considération 
has been definitely determined. Apparently ail of the parties to the 
contract primarily construed the langtiage as the District Judge con- 
strued it. At the date of the exercise of the option, the appellant con- 
strued it in the same way. According to testimoriy, it was not until 
after that that a lawyer could be found who gave it a différent con- 
struction. This court has held that the language of the agreement 
is "not ambiguous" ; that its meaning "is not doubtful." While this 
must be accepted as true, the circumstance that ail the persons con- 
nected with the transaction primarily gave it a différent meaning from 
that now given must be regarded as évidence of great weight in de- 
termining the issue of mutual mistake. The circumstance that it was 
not a contract of a character that parties would hâve been likely to 
enter into under the circumstances connected with the oil business is 
also entitled to weight in determining that issue. Parties were con- 
tracting with référence to a price two years subséquent to the date of 
the contract; it is not to be assumed that they intended to hâve the 
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price fixed by contracts of others which might hâve been entered into 
prior to the making of this contract, or at any time within two years 
thereafter; it is not to be assumed that they would hâve made any 
référence to good faith in the fîxing of the price, if priées were to be 
determined by contracts entered into antécédent to the making of the 
contract providing for the renewal. 

Even at the time the renewal was made, and the Vinton Company 
acknowledged the receipt of the notice of renewal, it called attention 
to contract priées of $1, and stated that it understood that the contract 
"is renewed for two years at the price of $1, or over, if we ascertain 
a higher contract is being paid." It cannot be assumed that the par- 
ties intended to make the contract dépendent upon facts not even 
ascertàinable. No other language can be as cleàr as that which is 
judicially determined to be unambiguous, but the circumstances de- 
tailed cannot be ignored in passing upon the question of mutual mis- 
take. The testimony of the manager of the Sun Company leaves no 
question of the fact that he made a mistake, even if any additional évi- 
dence was required, when he renewed at $1 ; the market price being 60 
cents. Mr. Pew, the manager, testified that: 

There was a discussion between the parties, before the renewal clause was 
placed in the contract, to the efCect that the Sun ComÊany, "to exercise its 
option, would hâve to do so on the basis of the highest market price then 
paid by pipe Une companles at that time." "The agreement was that the 
Sun Company, if it exercised its option, would hâve to do so at the highest 
price that would be ofifered to them by any one else." "There was a very 
clear understanding qt what we were trying to do ; everybody understood It." 
"They elaim thèse terms meant the coptract price was the price being offered 
on contracts at that time ; they understood it that way, and that is the way 
I think it is." "The other parties to the contract understood it that way." "I 
understand the contract price at any time is the contract price then being 
offered for contracts." "I was not raistaken as to our intention — the Sun 
Company's : intention and the Vinton Petroleum Company's Intention." "We 
discussed the matter with Stark and Brown as to market price, and we left 
it at the highest market price being paid by Our competitors." "I think it 
was fnlly discussed. I know the opposite side, as represented by Mr. Abbott, 
who negotiated the contr9.ct, had the same idea." "Undoubtedly, we would 
not hâve made a contract for a long térm of years, unless we could govern 
the priées of oil on renewal. We Insist absolutely that that was to govera 
the price — the price at that time." 

Mr. J. M. Abbott testified that he participated in negotiating the 
sale. He testified: 

"Well, the thing was how to word It, so that it would be properly worded. 
I remember we discussed using the term 'market price,' and finally put it In 
the language that is In the contract now. My recollection Is that therè was 
not much discussion about It ; It was just how to word it so as to convey the 
meanlug intended to be conveyed." "My recollection Is that the only thing 
that was considered was what was to bepaid for the oll in the incomlng year 
after the two outgoing years. Thé parties trled to put It down; I remember 
that we discussed the words 'market price,' and the language that was in 
the contract was finally put In." "Q. Well, dld the parties reach a common 
agreetnent land understanding as to what should be paid for the oil sold by 
the Vinton Petroleum Company to the Sun Company after the tcrmination of 
the two years perlod ? A. I thought so at the tiine. Q. Now, you say that you 
were discussing as to how you should arrive at thé option price to be exer- 
cised, and you discussed the market price, and substituted for that the highest 
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contract piice? A. Tes, sir; to be paid by other companles or by any Com- 
pany iu the field, by any pipe Une company in the fleld." 

"Question by tlie Court: You saiû awliiie ago tbat you talked about the 
marlvet priée, and discarded that word, and used tlie words 'liighest contract 
prlce.' Was tliere anytliing said before you discarded that term and used the 
other? Yoii said for some reason the niarlcet prlce was concluded net to be 
the proper term to use and was discarded, and the term 'hlghest contract 
price' was used. A. Well, we wanted to get the benetit of ail the compétition, 
in order to get the liighest price for the incoraing years uuder the option of 
the Sun Company. Q. By compétition you mean you were to get tlie best 
offers of other companles, and get the prlce that way ; Is that what you 
mean? A. You understand, If we had expressed it any other way, nobody 
would bid on Dr, Brown's oil, or the Vlnton Petroleum Compauy's oil, ratheç 
and by putting it at the hlghest price paid you would hâve the benefit of any 
deai that the Gulf Company would malse with other parties, or the Texas 
Company would make with other parties, as a guide for the price." 

The évidence clearly indicates that the ofificers of the Vinton Pe- 
troleum Company, contemporaneously with the renewal, or just prior 
thereto, undertook to secure offers for the oil, to be used as the basis 
for the charge to be made the Sun Company under the terms of the 
renewal contract. This is indicated by the testimonyof the witness 
Harlan with référence to what took place between him and Mr. Dul- 
linham, the secretary of the Vinton Company. To the like effect is 
the testimony of the witness Hanszen, who testifîed with regard to 
what took place between Mr. Nazro, of the Guffey Petroleum Com- 
pany, and Mr. Gordon and Mr. Bankenstein. The testimony of W. 
H. Stark, a stockholder, and, at the time of the trial, gênerai manager, 
of the Vinton Company, indicated that at the date of the renewal he 
understood the contract as the Sun Company did, and undertook to 
ascertain what was beingpaîd at that time on contracts by the Texas 
Company and the Gulf Company. The testimony of this witness also 
indicates that the construction now contended for by them did not 
occur to any one of them until the day on which a letter was written, 
acknowledging receipt of the renewal notice, and suggesting that the 
price payable was to be determined by contracts made prior to that 
time. It was asked : 

"Was not that the first time it evér oceurred to you ? A. I don't know ; 
It might bave been the flrst time. I do not say it was or was not. Q. Dldn't 
Mr. i-lolland suggest that interprétation of tlie writton contract then for the 
flrst time? A. I don't know; I tliinli; so, probably. Q. You thlnk it Is a 
tact? A. Yes, sir." 

No effort is made to give ail the testimony; but, if the. District 
Judge had predicated a finding in favor of the défendants on the 
testimony of the witnesses referred to, this court would hâve been 
compelled to départ from its ordinary practice in order to set aside the 
finding. 

A htigant has the right to a trial of his cause, and then to an appeal. 
At least, that is so ordinarily, and certainly that was the right of the 
Sun Company in this case. The right to hâve the trial court pass upon 
the issues of fact is a very substantial right. If the trial court fînds 
for a party, he has thereafter the point of vantage; the burden of 
showing the incorrectness of the judgment is upon his adversaiy. The 
appellate court will not reverse the finding of the trial court upon a 
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matter of fact, uniess it is clearly erroneous. The course which this 
case has taken has deprived the Sun Company of this substantial 
right. It has not been permitted to secure the judgment of the Dis- 
trict Court upon whether or not the parties intended to enter into a 
contract such as the Sun Company insists was entered into. If the 
trial court had passed upon the issue of fact presented by the cross- 
bill, and had made a finding in behalf of the Vinton Company, a judg- 
ment of affirmance would, doubtless, hâve been in accordance with the 
function and practice of an appeilate court. If his finding had been 
in behalf of the Sun Company, the évidence heretofore reviewed 
would hâve rendered neCessary an affirmance. 

The case should be remanded, to give the Sun Company that which 
it is entitled to — a finding by the District Judge upon the merits of the 
cause submitted by its cross-action. 



BIBGE-FORBES CO. v. HEYB. 

(Circuit Court of Appeals, Fifth Circuit February 11, 1918.) 

No. 3065. 

1. Jddgmknt <@=>721 — CoNCLusrvENEss — Mattebs Concluded. 

Where défendant, an American exporter of cotton, agreed that the rules 
of the cotton exchange of which plaintlff, Us foreign broker, was a mcm- 
ber, should govern arbltration proceedliigs, and pursuant to the rules of 
the exchange plaintlff pald some of tUe awards against défendant, a 
judgment for plaintlff In an action agalust défendant, though liralted to 
the amount of plalntlff's puynient, was, the entire awards being Involved, 
a concluslve adjudication as to thelr valldlty. 

2. Limitation of Actions <S=>2(1) — Fobeiqn Statuteb — Agbeemknt fob Abbi- 

tration and award. 

Where an American exporter of cotton, contemplatlng that there would 
be controversies as to quallty, agreed with its Gcrmau broker that such 
controversles should be arbitrated pursuant to the rules of the cotton 
exchauge of which he was a meniber, and, arbltration being thereafter 
had, the broker pald awards against his principal, the American ex- 
porter, Germau Civil Code, g 477, declarliig that the claims for réduction 
or for compensation on account of the absence of a promised quallty are 
barred by prescription In the case of movabies in six months after de- 
livery, unle.ss the seller has fraudulently coucealed the defect, has no ap- 
plication, and the broker's action on account of awards pald cannot be de- 
feated, though at the time of payuient action was barred. 

S. Evidence <S=84 — Pkesumptions — Value of Gebman Mabk. 

In action by German broker against his American principal to recover 
on accouut of payments made as the resuit of awards In arbltration pro- 
ceedlngs against the principal, it will be presumed, payment having been 
made In German marks, that the mark was then at its normal value, 
notwlthstanding nt time of trial It had, as a resuit of a subséquent war, 
to vvhleb Germuny was a party, greatly deprcclated. 

4. Api'eal and Ebkou <S=>1047(1) — Keview — Habmless Ebbob — Dépositions. 
The refusai of a fédéral court for Texas to suppress dépositions taken 
In Germuny, on the ground that they had not been transmitted to the 
court as provided by the Texas statutes, was not réversible error, though 
such deposition.s, because of a war between Germany and other coun- 
trles, had beeu transmitted from Germany to the State Department at 

€=>For other cases see same toplo & KBY-NUMBBR in aU Key-Numbered P'gests & Indexes 
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Washington, and thenee mailed to thé court, for, had the dépositions 
been commltted to the mails in Germany, they might well never hâve 
reached their destination. 

5. Jtjidgment ©=3731 — Conclusiveness — Matters Concluded. 

Where plaintiff. a German broker, in pursuance of the rules of the 
cotton exehange of wMch he was a member, pald awards against his 
principal, an American exporter, a judgment in a previous action by 
plaintiff against his principal, which restricted his recovery to the aniount 
of awards paid, cannot be deenied an adjudication against plaintiff's 
right of recovery on payment of the other awards; the judginent dls- 
closing that it was held plaintiff's right of action as to the awards unpald 
had not accrued. 

6. War .@=»10(2) — TRAniNG with the Enemy Act — Effect. 

L'nder Trading with the Enemy Act Oct. 6, 191T, c. 106, 40 Stat. 411, a 
writ of error to rgview a judgment in favor of an alien, who became an 
alien enemy betore disposition thereof, need not be held In abeyance; but, 
the Judgment being upheld, it should be modifled, so as to direct payment 
to the clerk of the court, and by him to be transferred to the Alien Frop- 
erty Custodian, without préjudice, however, to the rlghts of any person, 
not an alien enemy, to establish an interest therein. 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Action by Cari R. Heye against the Birge-Forbes Company. There 
was a judgment for plaintiff, and défendant brings error. Modified 
and affirmed. 

Jesse F. Holt and H. O. Head, both of Sherman, Tex., for plaintiff 
in error. 

Robert Harrison and Robert M. Rowland, both of Ft. Worth, Tex., 
for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

BATTS, Circuit Judge. Suit by Cari R. Heye, défendant in error, 
hereinafter called plaintiff, against the Birge-Forbes Company, plain- 
tiff in error, hereinafter called défendant, was filed December 4, 1914. 
The pétition alleged that plaintiff was a citizen of Germany, and the 
défendant a Texas corporation; that in 1901 défendant, who was 
engaged in business of buying, selling, and exporting cotton, made 
a contract with plaintiff, then a cotton broker in Bremen, whereby he 
became selling agent in that city for défendant ; that this relation con- 
tinued until May, 1911; that the contract provided that ail sales were 
to be made subject to and governed by Bremen class and arbitration 
and the rules of the Bremen Cotton Exchange; that between Oc- 
tober 1, 1910, and about January 1, 1911. plaintiff made sundry sales 
for défendant to a number of différent buyers ; that disputes and con- 
troversies arose between the seller and the buyers as to the quality of 
the cotton sold, the buyers claiming that the cotton delivered was not 
up to the quality and description offered by défendant, and upon which 
the priées were based, and that the cotton was not in accordance with 
the contracts of sale ; that thèse claims and disputes were submitted to 
arbitration in accordance with the rules of the Cotton Exchange, the 

^ssFor other cases see same topic & KBY-NUMBBR. in ail Key-Numbered Dlgests & Indexe» 
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final resuit of such arbitration being awards aggregating 312,749.30 
German marks (an exhibit in détail of thèse sales and awards was at- 
tached to the pétition) ; that in some of the arbitrations appeals were 
taken to the appeal committee, and were regularly decided and the re- 
sults certified, as indicated by another exhibit; that in the arbitration 
proceedings défendant was represented by controllers selected by it; 
that the proceedings were in ail respects regular, and the awards made 
in good faith, and the défendant dùly notified of the results; that by 
the final détermination of the arbitrations plaintifif, by virtue of his 
contract, and under the rules of the Exchange, and by the terms of the 
contracts delivered by him to purchasers of the cotton, became boûnd 
and legally liable to pay ât once to the purchasers the awards made 
by the arbitrators; that, on accoilht of the matters alleged, plaintifî 
brought suit against défendant in;. the court in which this suit was 
pending, the suit being No. 156 on the law docket, and on May 23, 
1Q13, recovered a final judgment for $43,082.64, the sum including 
$36,610.96 that had theretofore been paid by plaintiff to the buyers 
on the arbitration,; $1,730.16 for; w^eight claims and other items men- 
tioned in the pleadings, and interest on those sums to judgment ; that 
this judgment was in full force and effect, and plaintiff averred that 
it was a binding and conclusive adjudication of the fact that the 
arbitrations were valid, and that the resuit of the awards had not been 
set aside, but remained in force ; that, after the rendition of the judg- 
ment, plaintiff paid the remaining sums due on the awards, to wit, 
$38,209.56, Plaintiff prayed for judgment for this sum, with interest. 

Défendant, answering, attacked thé awards made by the arbitrators, 
and further pleaded that, under the laws of Germany, each of the 
claims was barred by limitation, and that if the plaintiff made the pay- 
ments, as he allèges, he made them long after they were barred by 
limitation under the laws of Germany as to both the plaintiff and the 
défendant, and when he was under no légal obligation to pay them; 

Judgment was for plaintiff under instructions from the court. 

The substantial issues involved in the trial of the case are indicated 
by the assignments of error of défendant after judgment against it, 
to the effect that there was error: (1) In charging the jury that the 
judgment of May 22>, 1913, adjudged the validity of the awards in- 
volved in this suit, and especially in charging that that judgment ad- 
judicated awards in excess of $36,610.96; (2) in refusing defend- 
ant's requested instruction to the effect that the évidence was not suffi- 
cient to authorize the finding that any awards were rendered in favor 
of any of the buyers of cotton sold by plaintiff, as agent of the de- 
fendant; (3) in the charge that the claims were not barred by the 
laws of limitation in Germany; (4) in instructing a verdict for plain- 
tiff for $41,536.79; and (5) in overruling the defendant's motion to 
quash the dépositions of Oscar Polletin and Cari R. Heye. 

[1] The substantial questions with référence to the validity of the 
awards by the Bremen Cotton Exchange and the defendant's liability 
thereon were involved in the case referred to in plaintiff's pétition. 
No. 156 in the District Court, between the same parties. It appears, 
however, in that case that only a part of the award for which the 
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plaiiit'iff herein became liable had been paid by him, and the court in- 
structed the jury that the plaintiflE could not recover for any part of 
the amount for which he had become liable, except to the extent that 
he had actually paid it. He thereupon directed a verdict for the 
amount so paid, and the jury returned a verdict to this effect: 

"We find for the plalntlfE in the sum of $36,610.96, being the amount paid 
by the plalntifif on the awards made by the Bremen arbltrators upon the 
differonees in the cotton as sold and that actnally dellvered at Bremen to the 
biiyers at that place, together vvith 6 per cent, interest on both of said sums 
from May 1, 1911." 

A judgment was entered, in which the verdict of the jury was 
incorporated, and by which it was adjudged that the plaintiff recover 
of défendant the sum of $43,082,64, with interest, "said sum being the 
principal and interest of such parts of the liabilities alleged in plain- 
tiff's pleadings to hâve been incurred by him as he has up to this time 
actually paid, and as to which a cause of action in his f avor against the 
défendant has already accrued." 

The judgment from which quotations hâve just been made, con- 
sidered in connection with the pleadings, the charge of the court, and 
the verdict of the jury, necessarily involve the proposition that the 
défendant was bound by the awards in arbitration, which were al- 
leged in the pétition, and which became the basis of the suit. It is ap- 
parent that the only circumstance which prevented the plaintiff from 
recovering a judgment for the total amount sued for was the f act 
that, while he had become liable to pay the entire amount of the awards, 
some of the awards had not actually been paid by him. The material 
and essential issues of law and fact presented in the présent case were 
presented by the pleadings in the previous case, were the subjects of 
the introduction of évidence, of argument of counsel, of discussion by 
the court, and were necessarily ruled upon in giving the judgment 
rendered in that case. If the défendant was not bound by the arbi- 
tration awards, the judgment in that case was erroneous. If it was 
not so bound, the judgment could not hâve been rendered. The for- 
mer case necessarily involved a détermination of the basic facts es- 
sential to recovery in this case. With référence to this matter it has 
had its day in court, and is not entitled to a second détermination of it. 
A judgment is conclusive in a subséquent action between the same par- 
ties of ail issues definitely adjudicated. 

Evidence was introduced to establish the identity of the awards 
sued on in this case with the awards which were passed upon in the 
other case, but for which judgment was not rendered on account of the 
circumstance that plaintiff had not yet discharged them. 

[2] The plea of limitation is based upon section 477 of the German 
Civil Code, to the efféct that : 

"The claim for cancellation or réduction and the clalm for compensation 
on account of the absence of a proraised quality are barred by prescription, 
uuless the seller has fraudulently concealed tlie defect, in the case of movables 
in six months after delivery ; m the case of land, In one year after the 
transfer. The period of prescription may be extended by contract." 

The parties to this suit, in entering into their contract, realized that 
there would be différences between them and the purchasers with 
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référence to; the quality and grade of the cotton sold, and the agreement 
provided that thèse matters would be eOmmittçd to the décision of the 
board of arbitrationof the Bremen Cotton. Exchange. No controversy 
arose with référence to thèse matters until a number of years after 
the contract was signedi When they did aris^ they were submitted 
to the arbitrators, as contemplated by the contract. The findings of the 
arbitrators being objected to, an appeal was taken and the findings 
affirmed. When it was determined by thé arbitration appeal that the 
cotton sold by the défendant to German buyers failed in quality, grade, 
and staple, and that certain amounts of money should be paid, the 
awards were no longer claims for compensation of the character de- 
scribed by section 477, but had become ascertainéd and liquidated 
demands. It has not been made tb appear that this provision in the 
contract was one which could not be legally made. Considering the 
fact that the parties ultimately liable for deficiencies in grade, etc., 
resided in a distant country, and that the f acts with référence to their 
Hability could not be promptly developed, and that recovery against 
them, especially on small claims, would hâve been expensive and diffi- 
cult, the provision as to arbitration was ohe which it was perhaps nec- 
essary for them to make, in order to successfully conduct their busi- 
ness. The provision inured to the benefit both of their agent and his 
customers. It took the place of their right to appeal to the courts — 
a right rendered unsatisfactory, under the circumstances, on account 
of the short period of limitation. The buyers received what was due 
to them from Heye, in accordance with the contracts made with them 
by Heye, under authority from défendant; and, under the contract 
which gave this authority, he is entitled to be reimbursed. Even if 
Heye had been in a position to defeat the claims under a plea of limi- 
tation, not having so defeated them, but having done that which the 
contract contemplated that he should, and which comrtion honesty re- 
quired he should do, he is entitled to reimbursement from his princi- 
pal. As between him and défendant, section 477 manifestly has no 
application. 

[3] One of the assignments raises the question as to whether, in the 
rendition of a judgment, the German mark should be computed at its 
normal value, or at the value which it had at the time of the trial; 
the former being 23.8 cents, and the latter ISi/g cents. The purpose of 
the judgment is to make whole the plaintiff for the amount which he 
paid out in discharging the obligations of his principal. The évidence 
failing to disclose any dépréciation of the German mark at the time 
of this pa)mient, the assumption should be that the value of the mark 
was at that time the normal value, and the judgment should be pred- 
icated upon this value. 

[4] The dépositions of the witnesses PoUetin and Heye were ap- 
parently taken under the Texas statute. Thèse dépositions : were not 
returned directly by the officer taking them, nor directly by any one 
to whom he intrusted them. Thèy were taken in Germany, and were 
transmitted to the United States in the only way that was practicable ; 
that is, by giving them to an American Consul, and having them trans- 
mitted to the Department of State, and then to the clerk of the 
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court through the mail. This was not in absolute accordance with the 
procédure prescribed by the Texas statute; and it may be, under the 
strict rules which hâve been announced in that state, the dépositions 
would hâve been suppressed. There could be no substantial reason for 
suppressing thèse dépositions, based upon the fact that they went 
primarily to an officer of the United States, and then to the State 
Department, before being intrusted to the mails. No effort is made to 
attack the integrity of the dépositions. The ofïicer who ,took the 
dépositions certified to them, and inclosed, sealed, and addressed 
them, as required by the Texas statute. When they were forwarded, 
Germany was at war. If they had been sent by mail in the: ordinary 
way, they would hâve been exposed to hazards to which packages 
sent in the manner adopted were not exposed. They would hâve been 
hable to seizure and search, involving the opening of the envelopes 
contairting them. A resuit would hâve been to make it questionable 
whether what came to the hands of the clerk was the dépositions as 
they were when deposited in the mail in Germany. The failure strictly 
to conform to the statutory method of forwarding the dépositions in- 
volved no injury to the plaintiff in error. The judgment under. reyiew 
is not to be reversed because of 3 ruling which was not harmf ul. 
Without référence to whether the District Court was correct in the 
construction given to the stipulation between the attorneys as to the 
taking of thèse dépositions, we are of the opinion that the overruling 
of the motion to suppress them was not réversible error. 

[5] It is insisted that the claim involved in this suit was a part of 
the claim set up in the former, and that the allowance therein of part 
of the claim and the rejection of the balance was a final adjudication 
of the whole. This would ordinarily be the effect. Considering, how- 
ever, the language of the opinion, of the verdict, and of the judgment, 
it -sufficiently appears that it was not the purpose to do more than dé- 
termine that the claim now asserted had not then matured. The hold- 
ing was that the right was inchoate, and that the cause of action had 
not yet arisen. 

[6] Since the trial of this case the plaintiff has become an alien 
enemy. Upon the authority of the case of Owens v. Hanney, 9 Cranch, 
180, 3L. Ed. 697, and Plettenberg v. Kalmon (D. G.) 241 Fed. 605, 
we hold that it is not necessary that the disposition of this appeal be 
held in abeyance. We will, however, under the terms of the act, 
known as the "Trading with the Enemy Act," of October 6, 1917, 
direct that the judgment be modified, to require that the amoiint of the 
judgment be paid to the clerk of the trial court, to be by him turned 
over to the Alien Property Custodian. 

The judgment, modified as indicated, is affirmed. 

Modified and aflîrmed. 

Extract from the Minutes of February 22, 1918. 

The judgment heretofore, on the llth day of February, 1918, ren- 
dered in this case, is so amended as to be without préjudice to the 
rights of any one, not an alien enemy, to establish an interest, by prop- 
er proceedings in the District Court from which the appeal herein 

218 F.— 41 ... ... nv ; : , 
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was taken, in thé judgment hérein reridered, aiid to hâve the amount 
of such interést paid to sùçh person, instead of to the custodian of 

alien enemy property. 



SAUVE V. M. L. M0RE3 INV. CO. (two casés).* 

lû reMUERAY. 

(Circuit Court of Appeals, Elghth Circuit. liebruary 1, 1918.) 

No. 4804 (181). 

1. BANKBUPTct <S=»446 — Revœw— Pétition to Révise. 

On pétition to revise, the facts cannot t» revlewed. 

2. BANKB0PTCT ®=9451— "COKTBOVBBaT ABISINO IN: BANKEtrPTCT PBOCBEDÏWO" 

^^Revie^y, 

A proceecilng on pétition by a trustée to sell lands, on the theory that 
a wàirranty deed évldenced an équitable mortgage, opposed by the 
grantee, is a "controversy arlslng In a bankrUptcy proceedlng," instead 
of a proceedlng In bankruptcy, and hence an appeal to review a judgment 
thereln lies under th^ gênerai appellate , Jurlsdletion of tâie Otreult Court 
of Appeals; the case not belng, one In whlch Bankruptcy Act July 1, 
1896, c. 541, 30 Stàt. 544, speclflcally prdvides for an appeal. 

[Ed. Note.— 'For other définitions; Vsee Words and Phrases, First and 
Second Séries, Controversy Arlslng in Bankruptcy JProceèdlngs.] 

8. MOETGAGÈS «=S>33(5)— CONVBTÀNCKB ABSOLtTTE ON THEIB FaCE. 

Where the: banfcrupt, belng In flnanclal dlflleultles,' and the mortgagees 
being about to foreclose, by vi^arranty deed conveyed a parcel of the larid 
to an inyestment çompany, whlch at the same time gave her an option 
tè repurchase the premlses at any tlme within a period of seven months, 
the conveyance was, ' as it declared; an ateolùte'bne; It appearlng that 
the. parties so agreed, and that as 'part of the transaction, whlèh was a 
most gênerons one to the ; banknipt, she had an option of selling the 
premises wlttiin a prescribed period at theiç fair value. , 

Pétition tp Revise Order and Appeal from the District Coyrt of the 
tJhited States for the District ôf Colorado; Robert E. Lewis, Judge. 

In the matter of the bankruptcy of Naomi Murray. Pétition by 
David B. Sauve, trustée, for sale of lands alleged to belong to the 
bankrupt, Opposed by the M. L. More In vestment Company, a Col- 
orado corporation. A finding by thé référée in favor oiE the trustée 
was reversed on certificate for review, and the trustée appeals and. 
pétition^ to révise. Pétition te revise dismissed, and judgmept af- 
firmed. 

James H. Brown, of Denver, Colo., for petitioner and appellant. 

Henry McAllister, Jr., of Denver, Colo. (Robert M. Work and 
George C. Twombly, both of Ft. Morgan^ Colo., on the brief), for re- 
spondent and appellee. 

Before CARLAND, Circuit Judge, and AMIDON and MUNOER. 
District Judges. 

AMIDON, District Judge. Sauve îs trustée in bankruptcy of the 
estàte of Napmi Murray. He filed a pétition before the référée,, stat- 
ing that a quarter section of land'with appurtehant water rights were 
in his possession as part of the estate, and that it was subject to a 

^=9For other ck»ea u« Mme toplo & KBT-NUMBBR In aU Key-Numbered Dlgests & Indexe* 
•Rehearing denled Ma7 10, 1918. 
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fir*t mortgage for $7,500. The pétition then states that the property 
was subject to varions liens, vvhich are described, and finally to an 
équitable mortgage evidenced by warranty deed, given by the bankrupt 
and her husband to the M. L,. More Investment Company, which, as 
the pétition says, was intended to secure the payment of an indebted- 
ness of $4,500. The trustée asked that the property be sold, subject 
to the first mortgage for $7,500, but f ree and clear of ail other mort- 
gages and liens whatsoever, arjd prayed that ail parties in interest be 
cited to show cause why such an order should not be made.i.The In- 
vestment Company answered the pétition. It asserted that- the war- 
ranty deed was what it purported to be, an absolute conveyance. • It 
denied that the bankrupt, or her trustée, had ever been.iii possession 
of the property since the exécution of the deed, save and except only. 
as tenant of the Investment Company under a written lease. It prayed 
that the pétition be dismissed upon the njerits. The isSue thus raised 
was heard upon elaborate évidence by the, référée, and dëcided in favor 
of the trustée. The cause was then taken before the District Court on 
certifiçate for review, and the décision of the référée reversed. . ; 

The trustée has brought the judgment of. the District : Court hefe 
for review by pétition to revise and by appeal. 

[1,2] We: must first décide which of thèse methods of review is 
proper. That : dépends upon whether the matter constitutes a "pror 
ceeding in bankruptcy" or a "controversy in a bankruptcyproceeding.": 
If the former, the pétition to revise is not proper, as a décision of the 
case requires the considération ofconflicting évidence (Wm. R. MoOre 
Dry Gdods Co. y. Brooks, 240.Fed; 943, 945, 153 C.C. A.:629), and the- 
décision below is not one from which the -bankruptcy law allows an 
appeal. If the latter, then the appeal lies under thé generalrappellate 
jurisdictionof this court. Under the décisions of the Suprême Coupt 
and of this court, it is clearly a "controversy in a, bankruptcy proeeed- 
ing." Hewit v. Beflin Machine Works, 194 U. S. 296,.-, 299, 24 Sup; 
Ct. 690, 48 L. Ed.: 986 ; Knapp v, Milwaukee Trust Co., 216 U. S. 545, 
30 Sup. Ct. 412, 54 L- Ed. 610; Houghton v. Burden, 228 U- 8.161, 
164, 33 Sup. Ct. 491, 57 E. Ed. 780; In re Hartzell, 209 iFed. , 775,: 
126 G. C. A. 499. See, also, Barnès v. Pampel, 192 Fed. 525> 113 C. 
C. A. 81. ... .'. I 

The pétition to revise will thereforebe dismissed. 

On the meritsthe facts are complex. We shall state only thosÇ: 
which seem to us controlling. 

[3] Mrs. Murray had owned the property since 1910, and usçd it 
forraising sugar beets and diversified farming. In the month of 
May, 1915, her financial affairs wiere desperate. She had made default 
upon both principal and interest of the first mortgage for $7,500, and 
the holder had been compelled to pay a large surn for delinquent taxes 
and wat€r. assessments. There was then due upon that mortgage 
$8,736.70, and the mortgagee was threatening to f Oreclose. There was 
a .second mortgage to Roediger, président of the Investment Company, 
upon which there was duc, and in default for principal and interest, 
$lj446.52. The holder of that mortgage was also threatening to fore- 
close. In addition to those previously paid , by the first mortgagee. 
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there were delinquent taxes and water assessments for $984.29. Two 
judgments had been recently recovered against Mrs. Murray, aggre- 
gating $705.62. A chattel mortgage upoh her horses and farm ma- 
chinery was past due, and was in prbcess of foreclosure. Upon this 
there was due, for interest and costs, $1,030.35, making a total indebt- 
edness of $12,903.48, ail of which was pressing for payment. The 
horses and machinery necessary for the opération of the farm had 
been seized under the chattel mortgage, thus depriving Mrsi Murray 
of the indispensable means of tilling the farm. At that time the prop- 
erty was worth about $15,000. Mrs. Murray had exhausted every 
means to meet the crisis in her affairs. She had appealed to her rela- 
tives. A scheme had been developêd by which her neighbors were to 
giVe a joint note to provide for ail of the indebtedness, except the prin- 
cipal of the first mortgage. But after a full canvassing of her matters 
this fell through. A Mr. Stitt was on the point of buying the property 
for $15,000, if satisfactory arrangements could be made as to the 
terms of payment, and certain other minor matters. At th'is stage a 
Mr. Giese, superintendent of the Great Western Sugar Company, a 
friendof Mrs. Murray, and a business man of large expérience, in- 
tervened in her behalf, and applied to Mr. Roediger, the presidertt of 
the M. Iv. More Investment Company, to see if some arrangement 
could not be made to meet the crisis in her affairs. The matter was 
fully canvassed between him, Mr. Roediger, and Mrs. Murray. 

This confertnce resulted in an agreement which was reduced to 
writing, and embodied in sevèral instruments. Those which concern 
us chiefly are the following: (a) The warranty deed conveying the 
land and water rights to M. L. More Investment Company, (b) An 
option agreement f rom that Company to Mrs. Murray, granting her 
an Option to purchase the property on or before January 1, 1916, up- 
on payment of the amount due the Investment Company for prior 
debt, for advances made to meet the crisis, and for future advances 
during the cropping season. This instrument stated in unmistakable 
terms that it "is not nor is it intended to be a mortgage by the party of 
the second part to the party of the first part" ; that it constitutes only 
"an option to purchase granted to the party of the second part"; and 
that "the party of the second part is not personally obligated to make 
such purchase or to pay such sums or any part thereof to the party of 
the first part." (c) A contract by Mr. Roediger to Mrs. Murray, 
agreeing to pay her $15,000 any time on or before January 1, 1916, 
for the stirrehder of her said option to purchase the property. (d) 
A lease of the property from the Investment Company to Mrs. Mur- 
ray for the cropping season from February 28, 1915, to FebrUary 28, 
1916. • 

Thesé instruments pfovided Mrs. Murray with funds to meet ail of 
her pressing obligations, and with new advances indispensable for the 
farming season, and granted her an option to purchase the property 
atany tinie prior to January 1, 1916, upon repaying to the Investment 
Company the amount of its old debt ànd new advances. It furthef se- 
cured to her an absolute obligation on the part of Mr. Roediger, a re- 
sponsible man, to buy the property at any time during the term pro- 
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vided by the option for the highest price that she had been offered 
for it. One of the objects of both parties to the agreements was to 
save the expansé of foreclosing the mortgage, and yet secure to Mrs. 
Murray ail the rights of a redemptioner for a term longer than the 
six months allowed by the statutes of Colorado for rédemption. Be- 
fore thèse instruments were signed, Mrs. Murray received the ad- 
vice of an able and experienced lawyer, who had been her counselor 
during ail the time that she had been trying to meet the crisis in her 
affairs. He sat at her side and read over aloud with her every one of 
the instruments, explained their provisions and légal effect, and made 
sure that they accurately expressed the things that she had agreed to. 
They were then signed and delivered. 

Because of the différent views of the référée and the trial court, we 
hâve carefuUy studied the entire évidence and briefs of.counsel. As 
the resuit of that study we are convinced that the transaction, viewed 
from the standpoint of Mrs. Murray's situation, was wise, and from 
the standpoint of the Investment Company and Mr. Roediger, its 
président, was fair and just, not to say gênerons. The évidence, in- 
stead of showing that the warranty deed was intended as a mortgage, 
shows to a moral certainty that such was not its purpose in the mind 
of any of the parties. Why bas an arrangement thus providently made 
failed to accomplish its purpose? Because Mrs. Murray whoUy failed 
to observe its provisions. She waited until the lOth of January, 1916, 
and had then developed a new scheme for the sale of the property, and 
applied to the Investment Company for an extension of time during 
which she hoped to consummate that arrangement, and sell the prop- 
erty for a larger sum than $15,000. The Investment Company refused 
to extend the time. She promptly filed her voluntary pétition in bank- 
ruptcy. A trustée was presently elected who immediately entered 
upon this fruitless litigation. 

The law which controls this case is plain. It is set forth in Wallace 
V. Johnstone, 129 U, S. 58, 9 Sup. Ct. 243, 32 L. Ed. 619 ; Coyle v. 
Davis, 116 U. S. 108, 6 Sup. Ct. 314, 29 L. Ed. 583; Howland v. 
Blake, 97 U. S. 624, 24 L. Ed. 1027. The décision of the case needs 
only a fair and impartial application of the facts to well-established 
rules of law. 

The judgment is afïirmed. 



BANK OF FOLLANSBEE v. FOLLANSBEE LUMBER CO. 

In re THOMAS & LOTT. 

(Circuit Court of Appeals, Fourth Circuit. January 3, 1918.) 

No. 1555. 

1. MoRTGAOEs ®=178 — Priobity — Mechanics' Liens. 

Wliere a West Virginia materialman failed to file a lien wlthin tlie 
period prescribed by the state law, the lien was lest, and could not, as 
against a mortgagee whose mortgage was subséquent to the lien, be re- 
vlved by delivery of a trifling aniount of materiul after expiration of tho 
period, particularly where that was a mère subterfuge to revive the lien, 
and the contractors had become notoriously insolvent. 

^ssiFor other cases see same topio & KBY-NUMBBR In ail Key-Numbered Digeats & Indexes 
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2. Courts <Ssa366(l)— ^Fédéral Courts— Statutes— Construction. 

Fédéral courts are bouiid by a décision of the highest state court con- 
strulng a state statute. 
',i. Mechanics' Liens ®i»48 — Perfection — ■Use op Materials. 

The W&st Virginia statute (Code 1913, c. 75 [secs. 3842-88.57]) by plain 
imclicationi if not by direct statement, requires a lien clàimant to show 
th?it materials furçvished by him bave actually been used in the building 
on which the lien is claimed. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling, in Bankruptcy; Alston G. 
Dayton, Judge. 

In thè matter of the bankruptcy of Thomas & Lott. Pétition by the 
Follansbee Lumber Company, a corporation, oppbsed by the Bank of 
Follansbee. From a decree for petitioner, thé bank appeals. Re- 
versed arid i-emandedi 

R. L. Ramsay, of Wellsburg, W. Va., for appellant. 
F. R. Anderson, of Wellsburg, W. Va. (J, F. Crée, of Wellsburg, 
W. Ya., on the brief), for^ppellee. 

Before. KNAPP and WOODS, Circuit Judges, and GONNOR, 
District Ju4ge. 

KNAPP, Circuit Judge. In September, 1915, the appellant, iBank 
of Follansbee, made a loan Of $1,500 to the firm of Thomas & Lott, 
building contractors, paymént of which was secured by a deëdbf 'trust 
on a city lot in Follansbee belonging to M. K. Lott, one of the partners. 
Thomas: & Lott ■wefe then engag;ed in building a house on this lot un^ 
der contract with the owner, and weré getting the materials therëfor 
from the appellee, Follansbee Lumber Company, in pursuance of a 
verbal agreement previously made. On March 28, 1916, the lumber 
Company served on Lott a notice of mechanic's lien for' the amount 
claimed to be due for ^ materials furnished prior to that date. This 
notice was recordèd Sri the proper clerk's office on April lOth, and a 
foreclosure' suit brought in September following, subject to the juris- 
diction of the bankruptcy court, td enforce. the allegèd lien. The va- 
iidity of.'-this lien is the question tobe^determined, and the facts for 
considération appear to be thèse : 

In the notice served on Lott is a statement of account which be- 
gins with the heading, "Materials Furnished as per Estimate," and the 
figures "1915-1916." Under this is a list of some 77 items, without 
dates or priceë, and the notation at the end, "Amount estimate $827.- 
00." Then follows an itemized list of "Extras," with dates and priées, 
amountingto $196.84, making a total of $L023.84. Crédit is given 
for $363.29, for "materials not furnished or returned," leaving a bal- 
ance of $660.55, for which the lien is claimed. Ail thèse materials 
except :two insignificant items, were furnished on or before De- 
cember 3, 1915, and about this time, apparently, the insolvency 
of Thomas & Lott became generally known. Their contract to 
build. the hôuse in question had been abandoned without comple- 
tion, and Thomas had left the county. Meetings of creditors were 

<g=»For other cases see same topic & KBY-NUMBBH in ail Key-Numbered Dlgests & Indexes 
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held, which the président of the lumber company attended, and at 
which it was shown that the firm was hopelessly involved; but no 
plan of settlement was agreed upon, and bankruptcy presently follow- 
ed. Whilst affairs were in this situation, the lumber company, at the 
alleged request of Lott, on February 1, 1916, delivered on the premises 
a few joints of sewer pipe, for which $1.38 was charged, and on March 
2, 1916, a couple of cellar sash, for which $1.70 was charged. This 
was donc, as the testimony indicates, not with any view of carrying 
out its agreement to supply the contractors with materials for the 
house, but for the sole purpose of extending the time for filing a lien, 
Neither of thèse items was embraced in the original estimate, and it 
is not proved that either of them was ever put into the buildihg. In 
the bankruptcy proceedings the house and lot were sold free from in- 
cumbrance and the proceeds brought into court. Thereupon the lum- 
ber company filed a pétition for the payment of its claim out of the 
fund, and this the bank resisted on the ground that the assèrted lien 
was invalid. 

[1] Under the West Virginia statute (Code 1913, c. 75 [secs. 3842- 
3857]), as we understand it, a lien claimant for materials is required 
(1) to file with the owner of the property an itemized account within 
35 days after he shall hâve ceased to furnish materials ; (2) to file with 
the çlerk of the county for record a just and true account of the 
amount due and owing, after allowing ail crédits, with a description 
of the property, within 60 days after ceasing to furnish materials ; 
and (3) to begin suit to enf orce the lien within 6 months thereafter. If, 
therefore, March 2, 1916, the date when the item of cellar sash was 
delivered, be taken as the date when the lumber company "ceased" 
to furnish materials, it f ollows that the lien was filed in time ; other- 
wise, it was obviously filed too late. As to this item, as well as the 
sewer pipe delivered February Ist, the learned District Judge in his 
opinion says : 

"I think there can be no reasonable doubt that, at the time thèse two Items 
were 'furuished,' the lumber company had ceased, for more than the statutory 
period of 60 days, to furnish material ; that the furnlshing of them was 
nothing more nor less than a subterfuge to save it from the légal conséquence 
of its négligence in falling to file its lien in time; and that thèse two items 
of material were not only not used in the building, but that the lumber 
company did not expeet them to be so used. This for the reason that, at the 
time they were furnished, the bankrupt contractors had ceased work on the 
building, were absolutely insolvent, and this lumber company and other credi- 
tors were consulting as to the best methods for closing them out and realizing 
from their assets payment of their debts." 

As above stated, the testimony supports the findings contained in the 
paragraph quoted, and we are of opinion that thèse facts should be 
held to invalidate the lumber company's lien. The question hère is 
not between materialman and owner, or between materialman and con- 
tractor, but between materialman and the bank, which loaned its mon- 
ey, while the house was in process of érection, on the security of the 
property. That security was subject to whatever right the lumber 
company then had to a mechanic's lien for the supplies it had furnish- 
ed. But, as the lumber company failed to assert its right by filing 
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a lien within. the prescribed peripd) its right was lost by the.delay, and 
çpuld .not be reviyed by delivering for that purpose a trifling amount 
of . material at a time^^when, çtherwise it would be barred. 27 Cyc. 
147. If .tjiejunjbpr cqmpany had proceeded within the required time, 
even. reçkpned f rom the ;3d of December, its lien would hâve had pri- 
ority over the deed of trust,. ïhe bank vyas presumed to. know that 
its'^ecufity was subardinatp, so Iqi^g as the lumber company had the 
right to file a lien, and was .bound to take such measures as it could 
to protect itself whilethat situation continued. But, when the statu- 
tory period;Was a.llowed to pass .without action, the bank was justi- 
fipd in âssv|ining that the deed of trust had become the first claim on 
tlie property,: As was said m Inman v. Henderson, 29 Or. 116, 45 Pac. 

300:., ' ;, -■/ ; 

''One whb tftkes a mortgage on land aftér the construction of a building 
thereon bas been commenced holds It subject to any valid mechanle's lien the 
claim ofwhich may be flled wltnin the time required by statute ; • * • but 
the Intérests of the rriortgagee cannot be afCected by any agreement betweeû 
the owner and the lien clalmant extendlng the time in whlch to flle such claim, 
even if such agreement Is valid as between them." 

Moreover, in this case, the insolvency of Thomas & Lott and their 
abandonment of the contract to build the house were known to the 
lumber company as early as December. They were absolved thereby 
from' any 'obligation to complète the supply of materials called for by 
their verbal agreement, whatever its terms, and had then the undoubt- 
ed right to file a lien for the materials theretofore furnished But for 
some reason they refrained from taking any steps to assert their lien 
until it was discovered that the time for doing so had elapsed. Under 
thèse circumstances, it seems clear that they could not re-establish 
their right, and avoid ail the conséquences of their négligence, by de- 
livering on the premises an insigtiificant quantity of merchandise for 
no other purpose than to postpone the date when they "ceased" to fur- 
nish materials. As against the deed of trust their attempt to do so 
must be regarded as futile and ineffective. We are persuaded that the 
lumber company could not thus enlarge the time for fihng a lien. 

[2, 3] We are also of opinion that the lien is invalid because it is 
not shown that thèse belated items were ever put into the building. 
The West Virginia statute by plain imphcation, if not by direct state- 
ment, requires the lien claimant to show in a case like this that the ma- 
terials furnished by him hâve actually been used in the building on 
whicH the lien is claimed. So the Suprême Court of Appeals of that 
State held in McConnell v. Hewes, 50 W. Va. 41, 40 S. E. 436, and we 
are bqund by its construction of the statute. On this ground, also, the 
lien in question must be held invalid. 

The case of Canton RoH & Machine Co. v. Rolling Mill Co., 168 
Fed. 465, 93 C. C. A. 621, which constrained the court below to sus- 
tain the lien, turned mainly upon other questions, and seems distin- 
guishable from the case at bar. Upon the facts hère presented it is 
enough to say that we are impelled to the conclusions above stated, 
even if they appear in some degree at variance with the former dé- 
cision. 
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The decree must be reversed, and the cause remanded for further 
proceedings in accordance with this opinion. 
Reversed. 



SHRYOCK V. S. P. CALKINS & CO. 

(Circuit Court of Appeals, Fourth Circuit. January 10, 1918.) 

No. 1509. 

1. LiBEL AND SLANDER <S=39(1)— ACTIONABI-K lûlBEL— PUBLICATION TENDING 

To Injure in Business ob Occupation. 

A written publication, whlcli atîeets one Injuriously in liis trade or 
calling and contains imputations agalnst his lionesty and integrity, and 
wliich would as its natural and proxlmate conséquence occasion pecuniary 
loss, constitutes a prima facie cause of action and is littelous per se, and 
the riglit follows to such damages as must be presumed to proximately 
and necessarily resuit f rom such publication. 

2. LiBEL AND SLANDEB <g=»SO — ACTION FOB LiBEL — PLEADING. 

The logical éléments of a déclaration for libel are, first, the creating 
or making of a written document either libelous per se or Ubelous by 
référence to circumstances, and, next, its publication, and no further par- 
ticulttis are necessary to fully inform défendant of plaintiff's claini. If 
the pleadings set up thèse facts, and the libelous character per se of the 
document and Its publication be proven, plaintiff Is entitled to some dam- 
age, the amount of whlch it is peeuliarly wlthln the province of the 
jury to détermine under ail the circumstances of the case. 

3. LlBBL AND Sl.ANDEB <g=>99 — ACTION FOR LlBEL — PlEADING. 

Défendant in an action for libel is not entitled to a bill of particulars 
from plaintiff, setting eut the persons to whom the libel was piiblished, 
with a statement of the amount of damages claimed becavise of each such 
publication. 

4. IjIbel ano Hlandeb <g=104(l) — Action for Libel — Evidence of Malice. 

A copy of a libelous publication sent by défendant to plaintiff is com- 
pétent évidence In an action for the libel on the question of malice. 

5. Libel and Slandeb <S=>50i^ — Puivileged Communication — Qualifie» 

Privilège. 

Where, in response to a request by the publlsher of a trade paper and 
rating booli for information of his complaint againàt plaintiff, défendant, 
instead of stating the facts as claimed by him, furnished a copy of a cir- 
cular, vi'hlch he wrote and had printed, containing libelous matter con- 
eeruing plaintiff, such comtaunication was not privileged. 

6. LiiîEL AND Slander <g=350 — ^Privileged Communication — Qualified Priv- 

ilège. , . ' 

The faet that a défendant, in voluntarily seuding circulars containing 
libelous matter conci>ruing plaintiff to others, aslied their opinion as to 
the proprlety of publishing tlié saine, did not render such communications 
privileged. ,•., i ■ 

7. Libel and Slander <g=3l24(l)— Action fob Libel — ^Instructions. 

Instructions given by the court In an action for libel held without error. 

8. Evidence ®=3472(1) — M.^ttebs in Issue — Action fok Libkl. ■■. ■ . 

On the trial of an action for libel, it was not error to exclude testi- 
moûy of a witness as to whether he considered the alleged libelous pub- 
lication given him a confidentlal communication. 

In Error to the District Court of the United States fqr the West- 
ern District of Virginia, at Lynçhburg ;, Henry Clay McI>o\yell, Judge. 

Action at law by S., P. Calkins & Co.against F. A. Shryock. Judg-, 
ment for plaintiffs, and défendant brings error, Affirmed. , ,. . ,; , 

^S;»For other cases seé Bame toplc & KBY-NU.MBER in alIKeyfNuBibe^ea BIgefets & liièeXèèi 
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' Hafty R. Kern and T. W. Harrison, both of Winchester, Va. (R. 

T. Barton, Jr., of Winchester, Va., on the brief), for plaintilï in error. 

James H. Malone, of Memphis, Tenn., and Randolph Harrison, of 

Lynchburg, Va. (Harrison & Long, of Lynchburg, Va., on the brief), 

for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and SMITH, 
District' Judge. 

SMITH, District Judge. : F. A. Shryock, the plaintiff in error in 
this case, was an apple dealer in Frederick county, Va., and in the 
lâtter part of 1913 sent a postal card, which was réceived by S. P. 
Calkins & Co., the défendants in error, advertising his apples. S. P. 
Calkins & Co. were- fruit brokers carrying on business in Memphis, 
Tenn. -As the resuit of subséquent télégraphie communications be- 
tween the parties Calkins & Co., as brokers, sold for ShryOck 1,000 
baiTels of York Impérial apples at $3,75 per barrel, less brokerage 
of $10 per car, of which fïve carloads were sold to M. F. Carter & Co. 
of Memphis, to whom they sold one car to be shipped about November 
3d and another car about November lOth. Thèse two first cars were 
shipped, and on recèipt of the first' it was rejèctéd by Carter & Co. 
as being in bad condition, and, under subséquent télégraphie com- 
munications between Shryock and Calkins & Co,, Carter & Co. were 
authorized to sell the car of apples for the account of Shryock. The 
second car was also réjected by Carter & Co. on account of the con- 
dition, and, af ter télégraphie communications between the parties, 
Calkins & Co. were by Shryock authorized to do the best they could, 
and thereupon sold it to Carter for $3 per barrel. The resuit of the 
sales of the apples was a loss over and above the contract price esti- 
mated by Shryock as equal to $576.25. Great différence of opinion as 
to the action of Calkins & Co. and Shryock's treatment developed 
between the parties. 

In the summer of June, 1914, Shryock prepared a circular which 
is the libèlous writing set up in the déclaration. This circular was 
headed "Catchum and Skinnem," and then contained thç other . al- 
îeged libèlous statements in fuU. Shryock first showed his rough 
draft to one Bentley of the firm of Kern & Campbell, and then sent 
the draft to a printer in Winchester and printed 400 of the circulars. 
The circular as printed had the words "Catchum and Skinnem" as 
a captiori at the top, and of thèse circulars with that caption, accord- 
ing to Shryock's own admission, one copy was given to the représenta- 
tive of a 'publication calied "The Packer"; another copy was given 
to the représentative of the Produce Reporter Company, who pub- 
lished a book Called thé Blue Book, which appears to hâve been a, book 
containing the ratings of persojis engaged in the produce brokerage 
business, and included S. P. Calkins & Co. He also inclosed a copy 
of the circular with the words "Catchum and Skinnem" at the top 
to Calkins & Co., informing them that he had printed it fOr the trade 
papers arid the trade in gênerai. Af ter hearing f rom The Packer, 
whose opinion he asked, as to whether hè incurred any responsibility 
for liability for issuing this circular, he eut out or tore off the caption 
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"Qatchum and Skinnetn," and then sent out the circular to a num- 
ber of fruit dealers and fruit trade journals, according to the de- 
fendant, Jimounting to 15 in ail. He sent the circular, accompanied 
with a short letter asking if, in the addressee's opinion, the circular 
was likely to make him liable to the parties concerned if he had it 
published, and inclosing an envelope for reply. 

In January, 1915, the déclaration in this case was filed, claiming 
damage for the publication of the libelous matter contained in the cir- 
cular, for damages donc to the plaintiff in their business connections 
as brokers, and also for gênerai damages done to them to their good 
nanie, famé, and crédit, by a libelous publication of the kind. To this 
déclaration on the 27th March, 1915, the défendant pleaded the gên- 
erai issue of not guilty, and moved the court that the plaintiffs be 
required to file a bill of particulars of their claim, and obtained at 
the same time leave to plead specially to the déclaration within 30 
days. Subsequently, on 16th Àpril, 1915, the court overruled the 
motion for a bill of particulars, and the défendant thereafter filed no 
spécial plea, but went to trial upon the déclaration and the plea of 
not guilty, being the plea of the gênerai issue. At the trial the jury 
returned a verdict in favor of the plaintiff, and it is from the judg- 
ment on this verdict that the writ of error in this case has been taken. 

[1] The first assignment of error is to the ruling of the presiding 
judge below, refusing defendant's motion that the plaintiffs be re- 
quired to file a bill of particulars of their claim. The motion as stated 
in the transcript is very ambiguous ; it simply says a bill of particulars 
of the complaint or claim of the plaintiffs. Whether thereby was 
meant a bill of particulars of the number of libelous circulars issued 
by the défendant, or a bill of particulars of the items of his damages, 
does not appear. The argument of the counsel for the plaintiff in 
îrror is upon the line that the bill of particulars he was entitled to 
hâve was a bill of particulars setting out the damages claimed as to 
each separate party to whom the publication was claimed to hâve been 
made of the libelous document. A written publication, which affects 
one injuriously in his trade or calling and contains imputations against 
his honesty and integrity, and which would as its natural and proximate 
conséquence occasion pecuniary loss, constitutes a prima facie cause 
of action and is libelous per se ; and the right f oUows to such dam- 
ages as must be presumed to proximately and necessarily resuit from 
such a publication. In an action for libel, if the document be libelous, 
then damages follow as a matter of course — damages of some amount. 
The extent of those damages dépends upon the circumstances of the 
case, such as the malice of the défendant, the offensive character of 
the libel, the pain caused to the injured party, the number of publi- 
cations, the gênerai circumstances of the libel, independent of any 
actual spécifie loss on each publication. 

[2] The logical éléments of déclarations for Hbel are, first, the cre- 
ating or rnàking of a written document either libelous per se, or libel- 
ous by référence to circumstances, and, next, its pubhcation. If the 
pleadings set up thèse facts, and the libelous character per se of the 
document and its publication be proven, the plaintiff is entitled to some 
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damage. L,ibel has been said to be peculiarly a case in which the as- 
sessment of damages is for the jury under ail the circumstances of 
the case. No further particulars are necessary to fully inform the 
défendant df the plaintiff's claim. It may be that under such a déc- 
laration the court would exclude testimony of any spécifie instance of 
damage done, such as the loss of a position and its accompanying 
salary, unless specifically pleaded ; but upon the gênerai issue, under 
the gênerai question of damage done by the publication of the ma- 
licious libel, it would be sent to the jury to détermine under ail the 
circumstances what were the proximate damages that necessarily 
would f ollow the publication. Without overloading the plea by ex- 
tensive evidentiary matter, it would be impossible for a plaintiff in 
the case of a wide publication to state how much damage resulted 
from the document brought to the attention of every party who read 
or heard of it. It may hâve been read by thousands. The test is 
the gênerai damage done by its gênerai current publication in the 
community, that damage being perhaps less according as the circle 
of the people made acquainted with it may be restricted either in num- 
ber or class. 

[3]; There is no necessity, therefore, or requirement of any kind, 
that the plaintiff in an action for libel should set out specifically each 
party to whom the libel was published, with a statement of the ac- 
companying amount of damages claimed to hâve resulted from the 
publication to that particular person. Where each publication is re- 
lied upon as a separate and indépendant cause of action, as distinct 
from the gênerai damage resulting from the publication of the libel, 
then the fact and circumstances of that separate publication should be 
averred. Where, however, the libel is pleaded on generally as one 
cause of damage, then the proof of a number of différent publications 
is compétent as évidence to establish the widespread circulation of the 
libel and the actual malice of the défendant as intensifying the neces- 
sary and proximate damages. It is true that the déclaration does not 
distinguish between the circulars with the caption "Catchum and Skin- 
nem" and those without it. The words "Catchum and Skinnem," al- 
though perhaps more offensive to the plaintiff, added nothing to the 
charge of fraud made in the circular itself, and called for no bill of 
particulars as to the separate pubhcation of the two. 

Further, with regard to any bill of particulars sought as to the num- 
ber of people to whom the libel was communicated or published, that 
should be more peculiarly within the knowledge of the défendant than 
of the plaintiff; the plaintiff only knows by report or hearsay of the 
gênerai current knowledge of the publication of the libel, but the de- 
fendant himself must know to whom in the first instance he himself 
directly communicated it or published it. It would not appear, there- 
fore, that the presiding judge below was in error in overruling the mo- 
tion for a bill of particulars. 

[4] The second assignment of error is to the presiding judge's re- 
fusai to charge that the copy of the circular described n the déclara- 
tion, which was sent to the plaintiff by the défendant, ,,;.î.^ •■/^t a ''bel, 
and was not to be considered in arriving at their verdict. It is évident. 
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however, that the sénding the copy of the circular to the plaintiffs 
might be, in the opinion of the jury, strong évidence of maHce. The 
sending of an oiïensive and insulting document to the party so insulted 
is held to be compétent évidence on the question of malice. Injury to 
the feeHngs, and conséquent mental suiïering, is held to be one of the 
éléments of damage. To flaunt the fact of a libelous publication by 
sending it to the party injured is a circumstance the jury hâve a right 
to consider in coming to their conclusion as to the actual malice of the 
défendant and the wound to the feelings of the plaintiff. It is thus 
entirely proper, upon the question of malice as affecting the question 
of damages (as well as of libel, in cases where malice is a necessary 
élément of the existence of a libel), that the sending to the party libeled 
of the defamatory document in question is compétent testimony to 
go to the jury. In this case it is more compétent upon the question of 
malice, because it was inclosed in another written document, a letter 
frôm Shryock to Calkins & Co., notifying them that he had printed 
the libelous document for the trade papers and the trade in gênerai. 

[ 5 ] The third and tenth assignments of error may be considered 
together. They practically raise the question whether or not the 
judge should hâve charged the jury that the sending of the two circu- 
lars with the heading "Catchum and Skinnem" to the pubUsher of The 
Packer and also to the agent of the Blue Book publication, or the Pro- 
duce Reporter Company, were privileged or conditionally privileged 
in either case. There was no évidence that the plaintifï in error fur- 
nished those circulars in such manner to either of the représentatives 
of thèse two concerns as to bring his act within the doctrine of quali- 
fîed privilège. So far as The Packer is concerned, the paper published 
by the ovk'ners of The Packer, the défendant had no request whatso- 
ever from that paper for information. He showed it to the représenta- 
tive of the paper, who happened to be in Winchester, looking up sub- 
scribers and taking subscriptions. The représentative of the paper came 
to Shryock, but did not ask for any information about Calkins & Co., 
or his transactions, but asked for a subscription, and the défendant 
thereupon showed the circular to the représentative and asked his 
opinion about it. He volunteered the information to the représenta- 
tive of The Packer to get his opinion as to whether or not "it would be 
wise" to hâve the circular published. There was no circumstance con- 
nected with the delivery of this document to the représentative of 
The Packer which would make it qualifiedly privileged. 

With regard to the circular to thé représentative of the Produce 
Reporter Company, who published the Blue Book, the évidence of the 
défendant is that the représentative of the publisher of the Blue Book 
came to him to get full information of his complaint against S. P. 
Calkins & Co. ; that the défendant answered ail questions that he ask- 
ed, and then handed one of thèse circulars to him, and told him that 
this circular explained his side of the case as well as he could possibly 
tell it to him. In the first place, it is to be noted that this circular was 
not a simple statement to the Produce Reporter Company of the facts 
of the case. It contained a charactefization which was outside of mère 
information, and could not hâve been in any wise called for in any re- 
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lation of the défendant to that conçem, for information fumished to 
the publishers of the Blue Book. As stated by the counsel for the 
piaintiff in error in his brief : 

"Tliere wljl be no déniai on our part but that a prtvUeged occasion may 
be abused, and that If the defamer exceeds the privilège of the occasion he 
■nrUl be llable.", 

Without deciding whether or not information of this character, 
communicated in the shape of voluntary information to â publication 
of the character of thè Elue Book, is quahfiedly priviléged, it is évi- 
dent that the occasion did nbt call for any such publication as the de- 
fendant made. The instruction asked by défendant was that, the copies 
given to the Reporter Company and The Packer were not libels and 
could not be considered by the jury, Any such unqualified instruction 
would hâve been unsound. The, instruction of the presiding judge 
that in no instance mentioned in the évîdende was the dissémination of 
the printed cirbular in question priviléged does not, under the circum- 
stances of this. case, appear erroneous. The publication to The Packer 
was clearly not priviléged, and the publication to the publishers of the 
Blue Book' was of a libelous character, .so uncalled for as to put it out- 
sjdei of the claim of qualified privilège. , There had been two preced- 
irig publications of the libel with the eaptiqn "Catchum and Skinnem," 
one to Bentley Kern, and the other to the printer who printed it. 
The circular handed to the publishers of the Blue Book was not the 
giving of a pièce ôf confidential information confined to the giver and 
the récipient, but the répétition of a libelous publication already made, 
and in any event could be considered by the jury upon the existence 
of malice. 

[6] The fourth assignment of error is to the presiding judge's re- 
fusai to instruct the jury that if the copies of the alleged libelous doc- 
uments, which had been by the défendant Shryock sent or delivered 
to theseveral persons and publishers named in the testimony of the 
défendant, had been sent or delivered in good faith, for the purpose 
alone of soliciting opinions as to jthe. propriety of publishing the circu- 
lar, then that they were privilegçd communications, and not libels up- 
on the piaintiff, and that the jury should find for the défendant. The 
unsoundness of this assignment of error appears in the proposition 
that a person could thereby, under guise and prêteuse of asking for 
information as to proposed action, circulate and publish his libel as ex- 
tensively as he saw fit* It is incredible that the circulars were sent 
merely for, the purpose of eliciting information; but, even if they 
were, they contained libelous charges, and theref ore the défendant 
was not entitled to the instruction mentioned in this assignment 

[7] The fifth assignment of errqr is for an instruction, which was 
refusedby, the court in the manner and form as ; asked as set out in 
the bill of exceptions No. 6, but which was correçtly çharged by the 
presiding judge as set out, in, the bi[ll of exceptions No. 12, and any er- 
ror referred to in bill of exceptions No. 6 covered by this assignment 
was cured-, -•■ ■ ;.,,,..■:,,„ 

Assignment Sixth. There was no évidence whatsoever toshow that 
the Iqps,; in the plaintiffs' business could be referred to any -other 



SHRYOOK V. S. P. CALKINS 4 CO. 655 

cauîe than the libelous attack of the défendant. The plaintiffs proved 
the making cf the libel, its pubhcation, and the loss of business. Even. 
however, if the proposition were correct, it is corrected by the presid- 
ing judge in his instruction as to the Hmitation as to the damages to 
be allowed by the jury set out in bill of exceptions No. 9, which is that 
the— 

"plaintiffs should be allowed fair compensation for the loss or injury, If any, 
to tlielr business, for the insuit to them, includlng mortification or mental 
suffering, if any, intlicted upon them by the dissémination of the changes, and 
for injury to their réputation as men and citizens, whlch you may believe from 
the évidence was the approximate resuit of the dissémination of the aforesaid 
circular. By approximate resuit I mean a resnlt which in your judgment 
was the naturel and probable c-onsequence of the dissémination of the defama- 
tory chargés in question, and such as should hâve been foreseen by the de- 
fendant." 

fhis charge to the jury made the finding of the damages to their 
business dépend upon whether that loss or injury, if any, to them, in 
their business, was the proximate resuit of the dissémination of the 
circular. 

Assignments of error 7, 8, and 9 appear to the court to be wanting 
in merit, as the correctness of the instructions appears to be unques- 
tioned. 

[8] Assignment No. 11, to the refusai of the court to permit a wit- 
ness on behalf of the défendant to ask whether he considered the cir- 
cular a confidential communication, is without weight. It is for the 
court to décide from ail the circumstances if the circumstances be ad- 
mitted, or for the jury to décide where the question of fact is sub- 
mitted to them by the court, whether or not the alleged libelous docu- 
ment was a confidential communication. The mère opinion of a person 
to whom it was published (he not being shown to hold any sucla rela- 
tions such as would constitute it a privileged or qualifiedly privileged 
communication) is not compétent. 

Assignment 12 is only an assignment of error to the refusai of the 
presiding judge to grant a new trial on the ground that the verdict 
was contrary to the law and évidence, as set forth in the assignments 
of error, which hâve been already considered, and upon the further 
ground that the verdict was excessive, and need not be considered. 

The judgment below must therefore be affirmed. 
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WESTERN UNION TELEGKAPÏI CO. v. lANGE et aL 

LANGE et al. v. WESTERN UNION TELEGRAPH CO. 

(Circuit Court of Appeals, Nlnth Circuit. February 11, 19JS. Eehearing 
Denled April 1, 1918.) 

No. 3007. 

1. CoRPOKATioNS ©=3ll6 — Sale op Minino Stock— Bight of Butées to Teb- 

MINATE. 

A contract tor the sale of mlnlng stock provided that payments should 
be made, $7,500 on exécution of the agreement, $11,250 on or before May 
1, 1907, ànd deferred installments at 60*day intervais. It was agreed that, 
on payment of the flrst sum, the sellers should deposit the stock in escrow 
In a bauk.and make an escrow agreement wlth the buyers and the bank, 
whereunder the bank should hold the stock, to be dellvered to the buyers 
on payment of the final payinent provided for. It was also agreed that 
If the buyers defaulted In maklng any of the payments, the bank should 
be authorized to dellver the stock to the sellers, and that ail payments 
made by the buyers should be forfeited to the sellers, and ail rlghts of 
eaeh of the parties cease and détermine. Held, that the contract was an 
optional, not an absolute, agreement to buy the stock, the buyers baving 
tiae right to terminate it by failing to make a payment, that the forfeiture 
clause was not intended to provide an additional remedy for the beneflt 
of the sellers, that the provision that ail rlghts of each of the parties 
sUouW cease related to the default of the buyers, and not to the return 
of the stock, and that the contract was not a contlnuing offer to sell, ac- 
cepted when the buyers malled a 'bank draft to the bank holding the stock 
In escrow to meet the second payment. 

2. EscBOWS <Ê=35— Salk of Mining Stock—Default by Buyers— Duty of 

Bank Holding in Esobow. 

When the buyers defaulted on a payment, by the terms of the contract 
and ,the escrow agreement, there arose a duty on the part of the bank to 
turn over the stock to the sellers, and also ail payments which the buyers 
hàd toade previously. 

3. Peinêipal and Agent <S=8 — Bank as Agent to Make Payment. 

Where the optional buyers of mlnlng stock, held in escrow by a bank 
tmtil qompletion of the installment payments, .arranged with the bank 
to pay the amount of the draft sent to It by the buyers at the bank in 
gold coin to the sellers, pursuànt to the contract Coverlng thé sale of the 
stock, the bank was the agent of the buyers to pay the gold on the draft, 
and possession of the draft by the bank, wlthout further act looking 
toward payment to the sellers in gold coin, was possession for the buyers. 

4. Telegraphs and Téléphones ®=536 — ^Duty of Telegeaph Company- 

Prompt Transmission. 

The légal duty of a telegraph company was to send a message wlth 
reasonable promptness at the regular rates and to deliver It. 

5. Telegraphs and Téléphones ®=»36 — Prompt Transmission — Insurance— 

Obal Contract. 

In the absence of régulation by a telegraph company requlring a writ- 
ton contract to Insure dellvery of an unrepeated message, a valid oral 
contract may be made between the company and the sender of a message, 
whereby the company, for a considération, may Insure prompt transmis- 
sion and dellvery. 

6. Teleorapus and Téléphones ®=38(1)—I>elay— Stipulation as to Fob- 

WARDING. 

Under Its stipulation as to liabllity In case of messages forwarded over 
the Unes of other companies, a telegraph company was not released from 
liabllity for damages resulting from delay in the transmission of a mes- 

^=3For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digeste â Indexe» 
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sage, where the only delay took places on its own Une, andi not on the Une 
of a forwarding téléphone company. 

T. Telegraphs and Téléphones <S='38(6) — Delat in Transmission— Geoss 
Négligence. 

Where the urgency of the situation was explained in détail to the agent 
of the telegraph Company by the senders, when they delivered a telegram 
for transmission, and the senders did ail they were advlsed to do to in- 
Bure immédiate delivery of the message, but the telegraph company never- 
theless failed to effect a delivery untll more than three days had passed, 
the telegraph company was guilty of gross négligence. 

8. Telegraphs and Téléphones i©=»70(1) — Interest— Damages — Delat in 
Tkansmittino Telegram. 

TInder Civ. Code Cal. § 3287, providlng that every person entitled to 
recover damages certain, or capable of being made certain by calculation, 
on a partieular day, is entitled to recover interest from that day, the 
senders of a telegram negligently delayed in transmission were entitled 
to recover interest from the telegraph company at least from date of 
présentation of wrltten claim to it for the amount they were damaged by 
the delay. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of Cahfornia; Wm. C. Van Fleet, 
Judge. 

Action by William Lange, Jr., and another against the Western 
Union Telegraph Company, a corporation. Judgment for plaintifîs, 
and ail parties bring error. Judgment modified to include interest, and, 
as modified, affirmed. 

Action for damages against the telegraph company because of delay 
in transmission and delivery of a telegram sent by Lange and Hastings 
from Oakland, Cal., to the Lyon County Bank, Yerington, Nev. 
Aftèr trial to the court, judgment for $11,250 went against the tele- 
graph company, whereupon it brought writ of error ; and because the 
District Court refused to include interest upon said sum, Lange and 
Hastings also sued out writ of error. The entire record is presented 
in qne transcript, and for convenience we will refer to the parties as 
they stood, plaintiffs and défendant, in the trial court. 

Samuel Poorman, Jr., of Los Angeles, Cal., for plaintiffs. 
Beverly L. Hodghead, of San Francisco, Cal. (Albert T. Benedict, 
of New York City, of counsel), for défendant. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the case as above). The facts 
found were substantially as foUows : The telegraph company main- 
tains offices in California and Nevada. On March 16, 1907, the 
plaintiffs made a contract with one Pitt and one Campbell, in which 
Pitt and Campbell agreed to sell and deliver to Lange and Hastings, 
and Lange and Hastings agreed to buy and receive from the parties 
of the first part, 625,000 shares of the capital stock of thé Kennedy 
Consolidated Mining Company, "upon the following terms and con- 
ditions, to wit": (1) Total, price of the shares was $75,000 gold 
coin, payable in this manner : $7,500 upon the exécution of the agree- 

i@=3por otber cases see aame topic & KEY-NU>f BER ia ail Key-Numbea-ea Dlgesta & Index» 
' 248 F.— 42 
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ment; $11,250 on or before May 1, 1907; and deferred installment 
payments at 60-day intervais. (2) It waS agreed that, upon payment 
of the first-named sum, the parties of the first part would deposit in 
escrow in the Lyon Çounty Bank at Yerington, Nev., certificates of 
stock standing in their names, indorsed in blank by the persons in 
whose names the certificates stood, and representing in the aggregate 
625,000 shares of capital stock of the mining company, and would 
thereupon enter into escrow agreement with the parties of the second 
part and the bank, whereunder the bank should hold the stock deposit- 
ed with it, to be deHvered to the parties of the second part immediately 
upon the payment by them of the final payment provided for in the 
agreement. The bank was made the agent of the parties of the first 
part for receiving payments to be made under the agreement and 
giving necessary acquittances. (3) It was agreed that, iri the event 
of default by said parties of the second part in making any of ,the 
payments provided for, the bank should be authorized under the terms 
of the deposit in escrow, and was authorized by the agreement, to de- 
liver ail of the shar«s of stock so deposited with it pursuant to the 
agreement to the parties of the first part, and that "ail payments, there- 
tofore made by said parties of the second part shall be forfeited to 
said parties of the first part, and that thereupon ail rights of each of 
the said parties hereunder shall forever cease and détermine.'' It was 
found that upon the exécution of this contract Lange and Hastings 
paid Pitt and Campbell the initial installment of $7,500, and that there- 
upon Pitt and Campbell deposited in escrow with the bank at Yering- 
ton certificates representing 625,000 shares of mining stock, properly 
indorsed, and the bank received the certificates of stock in escrow and 
held the same in accordance with the contract; that on the same day, 
af ter the exécution of the contract, plaintiffs arranged with the bank 
to treat any drafts they might send the bank in partial payment under 
the contract as gold coin, and to pay the amount of the draf t in gold 
coin to Pitt and Campbell for plaintiffs, pursuant to the terms of the 
contract; that to make payment mentioned in the contract by the 
plaintiffs to Pitt and Campbell, which under the contract had to be 
made on or before May 1, 1907, the plaintiffs. Lange and Hastings, 
on April 27, 1907, sent by mail from Oakland, Cal., to the Lyon Çoun- 
ty Bank at Yerington, Nev., a dràft for $11,250, payable to the order 
of the Lyon County Bank, the draft being perfectly good ; that the 
draft was received by the bank at Yerington on April 30th, between 
the time the bank opened for business, 8 :30 a. m. and 9 a. m. of the 
same day; that oh April 29, 1907, before any telegram was delivered 
to the telegraph company for transmission, Lange and Hastings were 
informed and believed that the mining company stock was of little 
or no value, and upon , obtaining such information they . decided to 
make no more payments on their contract with Pitt and Campbell, and 
to abandon their rights in and to the stock under the contract, and to 
withdraw from the transaction. On the evening of April 29th, for the 
purpose of fntercepting the draft mailed to, the Lyon County Bank be- 
fore it would be received or handled by the bank, and before payment 
would be made thereon. Lange and Hastings went to the telegraph 
company's office in Oakland and told the agent in charge thereof that 
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they wished immediately to send to the bank at Yerington, Nev-, a 
message in thèse words : 

"Oakland, April 29th, 1907. 
"Lyou County Bani;, Yerington, Nevada. 

"Draft malled you Saturday under mistake. Do ûot pay any sum to Pitt 
or Campbell. Return draft. Letter follows. 

"Hastings and Lange." 

It is found that the plaintifïs at that time said to the agent of the 
telegraph company that it was absolutely necessary that the message be 
delivered to the bank before the bank opened for business on the 30th 
of April, and they wished to know how plaintifïs could be absolutely 
assured that the message would be so delivered, telling the agent of 
the telegraph company that they had a contract for the purchase of 
shares of mining stock and that a payment was to be made before 
May Ist to Pitt and Campbell, mentioned in the message, through 
the bank, or that in default the contract to buy the stock would be for- 
feited. It is also found that the plaintifïs told the défendant that un- 
less the message to be transmitted was delivered before banking hours 
on the 30th the draft would be paid and the money lost to the plain- 
tifïs. The court finds that thereupon the telegraph company, through 
its agent, represented to the plaintifïs that the défendant would in- 
sure the immédiate delivery of the message to the bank at Yerington 
if plaintifïs would pay défendant $1.45^ which was in excess of the 
regular charges for transmitting the message from Oakland to Yer- 
ington; that plaintifïs accepted the proposai, and to insure immédiate 
delivery paid the money, and the telegraph company, by its agent, 
wrote upon the message, below the date, "Deliver immediately"; that 
the $1.45 paid was in excess of the regular tolls for the transmission 
and delivery as an unrepeated message, and that it was agreed that 
the défendant would immediately transmit and immediately deliver the 
message; that the message was on a blank form, upon the back of 
which was printed a statemetit to the eflfect that, to guard against 
mistakes or delays, the sender should order the message repeated, 
and for this one-half the regular rate was the charge. In addition this 
printed matter also stated that it was agreed between the sender of 
the message and the company that the company should not be liable 
for mistakes or delays in transmission or delivery, or for nondelivery 
of any unrepeated message, beyond the amount received for sending 
the same, nor for mistakes or delays in the transmission or delivery, 
or for nondelivery of any repeated message beyond 50 times the sum 
received for sCnding the same, unless specially insured, and that the 
company is made the agent of the sender, without liability, to forward 
any message over the lines of any other company when necessary to 
reacli its destination. There was also a clause that correctness in the 
transmission of a message to any point on the lines of the company 
could be insured by contract in writing, stating the agreed amount of 
risk, and payments of premium at prescribed rates, and that no em- 
ployé of the company is authorized to vary the foregoing. Other 
clauses in this printed matter on the back of the message are not ma- 
terial to the présent case. The court finds that neither Hastings nor 
Lange read the printed matter on the blank, and did not know its 
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terms, and that the agent of the défendant Company did not câll their 
attention to the printed matter ; that the message was not repeated by 
the telegraph company, although plaintiffs directed that the message 
be transraitted in such mantjer as the rules required in order that the 
telegraph company would insure transmission and immédiate delivery 
of the message to the bank ; that in April and May, 1907, télégraphie 
communication between Oakland and Yerington was by telegraph 
Unes over the Western Union from Oakland, Cal., to Wabuska, Nev., 
which was the terminus of the Western Union line for Yerington 
messages, and thencè by téléphone over the line of the Yerington Elec- 
tric Company to Yerington ; that the Yerington Electric Company at 
that time operated the only téléphone or telegraph line between Wabus- 
ka and Yerington, and, in ordér td transmit the telegram by telegraph 
or téléphone beyorid Wabuska, it was necessary that it be forwarded 
from Wabuska over the line of thé Yerington Electric Company to 
Yerington ; that each of , the companies received ail messages offered 
by the other company for furthér transmission, subject to the stipula- 
tions on the telegram blanks so far as applicable, each company charg- 
ing theref or its own separate tolls ; that the Yerington Electric Com- 
pany's office and the Western Union Telegraph Company's office were 
both in the Southern Pacific Railroad Company station at Wabuska, 
and that the téléphone instrument of the Yerington Electric Company 
in said office was within a few feet of the télégraphie instruments of 
the Western Union Company ; that the Southern Pacific Company 
employed an agent at Wabuska tô attend to its railroad business, and 
that, by agreement between the railroad company and the telegraph 
company, the agent was employed to handle the telegraph business of 
the Western Union Company at Wabuska — that is, to receive mes- 
sages transmitted to that point over the lines of the Western Union 
Company and transmit the messages received by hiiin, and by arrange- 
ment between the railroad company and the Yerington Electric Com- 
pany, the agent of the railroad company was employed to handle the 
téléphone business of the Yerington Electric Company at Wabuska, 
and to receive and transmit ail nièssages for transmission; that the 
telegraph company did not prpmptly, on the evening of April 29th, 
transmit the same to Wabuska, Nev., and did not deliver the message 
to the Yerington Electric Company, but failed to deliver the message 
to Wabuska until May 2d, and failed to deliver the message to the 
Yerington Electric Company until May 2d ; that, if the telegraph com- 
pany had acted with promptness, the message would bave been receiv- 
ed before the bank received the draft, but that, because of the gross 
neglect on the part of thé telegraph company, ' the message was not 
delivered to the Lyon County Bank until the 2d of May; that on the 
30th of April, between 8 :30 and 9 o'clock a. m., the bank received the 
draft, and thereafter, pursuant to its arrangement with the plaintiffs, 
treated the draft as gold coin, paid over the amount to Pitt and Camp- 
bell under the terms of the contract, and. on account of the payment 
under the terms of the contract, to be made before May Ist, credited 
plaintiffs for the amount so paid upon the contract; that the bank 
then forwarded the draft to the drawee for payment, and in due time 
the draft was paid; that the bank was wholly without knowledge of 
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the message, or désire on the part of the plaintiffs that the payment 
should net be made. It is further found that the plaintiffs made no 
further payments on the purchase price of the shares of stock, but 
abandoned the contract with Pitt and Campbell, and forf eited and lost 
ail moneys paid thereon ; that the 625,000 shares of stock of the mining 
Company hâve been practically valueless since the 29th of April, 1907, 
and that, by reason of the gross négligence of the telegraph Company in 
failing to transmit and deliver the télégraphie message as it agreed to 
do to the bank, plaintiffs lost the amount of the draft. 

[1,2] The contentions of the défendant with respect to the contract 
between Lange and Hastings and Pitt and Campbell are that it was 
an absolute agreement to buy the mining stock, and that the f orfeiture 
clause at the end of the agreement was intended to provide an addition- 
al remedy for the benefit of the vendors; that the provision in the 
contract that "thereupon" ail rights of each of the parties should cease 
relates, not to the default of Lange and Hastings, but to the return of 
the stock, which was not shown to hâve been returned; that the con- 
tract, even if construed to be an option, was a continuing offer to sell, 
which was accepted when the plaintiffs mailed the bank draft before 
filing the telegram. But as we read the whole contract, and gather 
from it the intentions of the parties, none of thèse points is sound. 
The language of the contract was that Pitt and Campbell agreed "to 
sell and deliver" and Lange and Hastings "to buy and take and re- 
ceive" upon the terms and conditions which followed. The terms in- 
cluded payment in gold coin at times specified ; the conditions required 
deposit by Pitt and Campbell in escrow with the bank certificates to be 
indorsed in blank, and that an escrow agreement should be made be- 
tween Pitt and Campbell and Hastings and Lange and the bank, 
whereunder the bank would hold the shares to be delivered to Has- 
tings and Lange immediately upon the payment by Hastings and 
Lange of the last payment called for under the provisions of the agree- 
ment. Furthermore, in case of default by Lange and Hastings in 
making any of the payments, thèse things were to foUow : (1) The 
bank was authorized to deliver ail the shares deposited to Pitt and 
Campbell; (2) ail payments theretofore made — that is, ail payments 
which had been made by Hastings and Lange prior to the default — 
were forfeited to Pitt and Campbell; and thereupon, that is to say, 
when default occurred immediately the authorization to deliver be- 
came effective, f orfeiture accrued, and ail rights of Hastings and 
Lange and Pitt and Campbell under the contract ceased and became 
determined. 

The évident purpose of the parties was to make an agreement, op- 
tional in its character, and so plain in its terms that, if Hastings 
and Lange should default in making any of the payments, the agree- 
ment itself would at once provide a direct and complète adjustment 
and final détermination of their business relationship under the con- 
tract. Such contracts are not unusual in mining sections, where the 
investor takes the chance that upon developing the property involved 
he may find his hopes rewarded and feel justified in making the defer- 
red payments, in order to receive the deed for the mining property in 
escrow ; but, should he find the property has not developed as he hoped 
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for, he may default and, beyond losing ail he has expended in develop- 
ment, is releasçd'of further obligation in the premises, and the owner 
is compensaited by the forfeiture of paymentç already made, and is 
fully reinvested with the prpperty itself. .Theyare quite différent 
from such a contract of sale of reaJ .estate as we find in Stewart v. 
Griffith, 217 U. ,S. 323, 30 Sup. Ct. 528, S^L. Ed. 782, 19 Ann. Cas. 
639. The practical effect of such an arrangement is to give the right 
to the purchaser to détermine from time to time whether he ^yill pay 
further installments, and sp keep up the contract, or forfait what he 
has already paid in, give up ail rights, and avoid further liability. 
Ramsey v. West, 31 Mo. App. 676; Williamson v. Hill, 154 Mass. 
117, 27 N. E. 1008, 13 L. R. A. 690. 

We take the further view that, when Hastings and Lange dsfaulted, 
by the terms of the. contract there arose a duty on the part of the bank 
to turn pver the stock to Pitt and Campbell, and also ail payments 
which Hastings i-and Lange had theretofore made. The escrow agree- 
ment, while ispeçially referred to, was in itself really separate from the 
contract befween Hastings and Lange and Pitt and Campbell, who 
were the only parties to the contract, which defined when their respec- 
tive rights thereunder would cease. Abandonment and forfeiture 
gave Pitt and Campbell right to their stock. The obligation of the 
bank tq turn pver the stock and f orf eit payments was then a matter 
between the bank and Pitt and Campbell; the bank's duty not at ail 
lessened, hpwever, by the cessation of the rights of each of the par- 
ties to the main contract, The bank by its relation was holding as 
a trustée, with, authority to turn over by express agreement of both 
parties, 

[3] We cannot sustain defendant's point to the effect that, assum- 
ing that the Pitt and Campbell contract was one of option, never- 
theless the telegraph company would not be liable because the option 
was a continuing offer, which was accepted by the mailing of the draf t 
to the bank, the agent of Pitt and Campbell, for the purpose of re- 
ceiving paymentg, and that such acceptance could not subsequently 
be withdrawn. The finding of the court ig that, after the exécution of 
the contract and on the same day, Hastings and Lange arranged with 
the bank to pay the amount of the draft sent to the bank by them at 
the bank in gold coin to Pitt and Campbell, for plaintiffs, pursuant to 
the terms of the contract, and also that the bank, on the day that it 
receiyed the draft, did pay in gold coin to Pitt and Campbell the 
amount of the draft, pursuant to its arrangements with Hastings and 
Lange. It is clear to us that the bank was the agent of Hastings and 
Lange for the purpose ofpaying the gpld upon the draft, and posses- 
sion pf the:draft, without further a'ct looking toward payment to Pitt 
and Campbell in gold coin, would be possession fpr Hastings and 
Lange. The bank was subject to the control of Hastings and Lange 
with respect to the draf t until gold coin had bçenadvanced by it un- 
der its previous understanding with. Hastings and Lange, and if the 
bank had received the telegram in due time the changed purpose of 
the plaintiffs would havébeen niadeknown in ample time.. ! 

[4] We pass to the défenses based upon the stipulations upon the 
back of the message blank. It is pertinent to bear in mind that this 
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action has little to do with any mistake in transmission of a telegraph 
message. The cause of action arises out of delay on the part of the 
telegraph company in transmission and dehvery. Répétition of the 
message would hâve avaiied nothing, as no complaint is made that 
there was any mistake in the verbiage of the message. The légal duty 
of the telegraph company was to send the message with reasonable 
promptness at the regular rates and to deliver it. In Box v. Postal 
Telegraph-Cable Co., 165 Fed. 138, 91 C. C. A. 172, 28 L. R. A. (N. 
S.) 566, the Court of Appeals for the Fifth Circuit said that the régu- 
lation of the company with respect to repeated messages, while pur- 
porting to be made to guard against mistakes or delays, should be 
construed to refer to such mistakes and delays as could be corrected 
or avoided by répétition and comparison; otherwise, a delay caused 
by the conduct of the company in negligently failing to send or to at- 
tempt to send the message would corne within the rule. "It is diffi- 
cult," said the court, "to believe that this stipulation was intended by 
the parties to be applicable to a case in which the conduct of the com- 
pany made it impossible for the message to be repeated." As bear- 
ing upon the question we cite Purdom Naval Stores Co. v. Western 
Union Telegraph Co. (C. C.) 153 Fed. 327 ; Postal Telegraph-Cable 
Co. V. Nichols, 159 Fed. 643, 89 C. C. A. 585, 19 L. R. A. (N. S.) 870, 
14 Ann. Cas. 369; Pacific Postal Telegraph Co. v. Fleischner et al., 
66 Fed. 899, 14 C. C. A. 166. Cases like Primrose v. Western Union 
Telegraph Co., 154 U. S. 1, 14 Sup. Ct. 1098, 38 L. Ed. 883, and Coit 
V. Western Union Telegraph Co., 130 Cal. 657, 63 Pac. 83, 53 I,. R. A. 
678, 80 Am. St. Rep. 153, and others cited, which involved mistakes 
in the language of messages sent, are not authority upon the point 
hère presented. 

[5, 6] We do not believe that it was necessary that there should 
hâve been a written contract of insurance. A contract to insure spe- 
cially the correctness in the transmission of a message must be made 
in writing; but there is no régulation which requires a written con- 
tract to insure the delivery of an unrepeated message. We think a 
fair implication is that an oral contract may be made between the 
sender of a message and the telegraph company, whereby the com- 
pany, for a considération paid, may insure the prompt transmission 
and delivery of a message. Nor is the défendant to be relieved of lia- 
bility under stipulation afïecting liability because it was necessary to 
forward the message over the lines of the electric company from 
Wabuska to Yerington. The fîndings show that the telegraph com- 
pany never used the electric lines to forward the message to Yering- 
ton until May 2d. There was, therefore, no delay on the téléphone 
line. But, assuming that there is doubt of this, it could not help de- 
fendant, as the agreement made was specially to deliver the message 
at Yerington. Postal Telegraph, etc., Co. v. Harriss, 56 Tex. Civ. 
App. 105, 121 S. W. 358, 122 S. W. 891. 

[7] It is said that under no circumstances should the court hâve 
found that the telegraph company was guilty of gross négligence in 
the delay in transmission and delivery. Again we must hold against 
the défendant. The facts show that the situation of the plaintiffs was 
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in great détail explained to the defendant's agent at the time that the 
telegram was delivered at Oakland for transmission, and that plain- 
tifïs did ail that they were advised to do to insure inunediate delivery 
of the message. But, notwithstanding their spécial efforts and the 
assurances of the telegraph company, there was a f ailure to deliver 
until more than three days had gone by. In our opinion, the circum- 
stances proved gross négligence. Western Union Telegraph Co. v. 
Cook, 61 Fed. 624, 9 C. C. A. 680; Union Construction Co. v. West- 
ern Union Telegraph Co., 163 Cal. 298, 125 Pac. 242; Pierson v. 
Western Union Telegraph Co., 150 N. C: 559, 64 S. E. 577 ; Reding- 
ton V. Pacific Postal Telegraph Co., 107 Cal. 317, 40 Pac. 432, 48 Am. 
St. Rep. 132. 

[8] The claim for interest upon the amount awarded as damages 
rests upon the argument that the telegraph company, for an extra 
compensation, having insured the immédiate transmission and deliv- 
ery of the delayed message, was bound to pay plaintiffs as indemnity 
the amount of the draft on a day certain, in the event that the message 
was delayed, and that one of the implied terms of such an agreement 
was the obligation to pay interest as damages by reason of f ailure to 
indemnify, without regard to whether the loss by such delay was 
or was not a liquidated sum. In our opinion, the real question be- 
tween the parties to the litigation was simply whether the défendant 
was originally liable for $11,250, that being the amount of the draft 
paid against the wishes of Lange and Hastings as expressed in the 
delayed telegram. The message having been under spécial contract 
with the défendant, the liability of the défendant was either in the 
sum named or nothing. The loss which Lange and Hastings 
suffered was the exact amount of the draft, and since no benefit of 
any kind accrued to the plaintiffs there was no offset to be allowed as 
against that loss. By section 3287 of the Civil Code of California: 

"Every person who is entltled to recover damages certain, or capable of 
belng made certain by calculatlon, and the right to recover wMeli is vested in 
Mm upop a particular dayj is entitled ailso to recover interest tliereon from 
tjiat day, except during such time as the debtor Is prevented by law, or by the 
act of the creditor, fiom paylng the debt." 

Under thjs statute plaintiffs should recover interest at least from 
the date of the présentation of their vi^ritten claim to the défendant 
for damages in, the sum of $11,250, filed with the défendant June 26, 
1907. Curtis v. Innerarity, 6 How.: 146, 12 L. Ed. 380. 

The judgment will therefore be tnodified, so as to include therein 
interest on $11,250, the principal of plaintiff's demand, from June 
26, 1907, and, as so modified, it will be afifirmed. 
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A>rKRICAN TRADING CO. v. NOHTH ALASKA SALMON CO. 

(Circuit Court of Appeals, Nlnth Circuit. February 11, 191S. Keliearing 
Denled April 1, 1918.) 

No. 2974. 

1. ArpEAi. AND Errob <©=9l003 — Review — Weioht ot Evidence. 

<Jn wrlt of error, assignmeut that the verdict Is contrary to the évi- 
dence présents notlilng for revlew; tliere having been no request that 
tlie jury be Instructed to return a verdict for the plalntiff In error on the 
grouud of the absence of any évidence to the contrary, for the appellate 
court cannot weigh the évidence. 

2. Tkial <S=260(1)— Instructions— Refcsai.. 

The refusai of requested Instructions, substantlally covered by those 
glven, is not error. 

3. Tmal <©=5252(13)— Instructions — Evidence to Support. 

Where plalntiff dlsposed of some of the canneU salmon purchased from 
défendant for a valuable considération, which it retalned, plalntiff's in- 
struction In an action agalnst défendant on account of the détective 
quality of the salmon, based on tlie hypothesls that the whole of the 
salmon purchased was wortliless and unfit for tood, Is properly refused. 

4. Thial ®=)56 — Exclusion of Cumulative Evidence. 

Wliere plaiutlfC had already proven by compétent wltnesses that much 
of the salmon purchased from défendant had been condeinned and ordered 
destroyed as unfit for food, and that fact was not denled by défendant, tlie 
exclusion of the records of judlcial proceedings whereln the destruction 
was ordered was proper ; it belug unnecessary to burdeu the record vrith 
addltional évidence of that fact. 

5. Salks <g=»17C(4) — EsToppEL — Inspection. 

Where a seller of do-over salmon gnaranteed that It should equal the 
paclc of previous years, and the buyer, though the contract provided for 
Inspection before delivery, and that after swells and rusty tins were 
removed no réclamation of any nature sliould be allowed, made no ex- 
tensive Inspection, despite Its linowledge that a large percentage of do- 
over salmon is always bad, the seller is uot estopped from defending on 
the ground of the buyer's failure to Inspect the salmon before receiving 
it, H not appearlng that the tvvo cases sent the buyer at its expense for 
Issuance as suiuiiles to customers for resale were not falr saïuples, for 
such estoppel uiust be on the theory that défendant made misrepreseu- 
tations, either wltli fraudulent Intent or so carelessly and negligeutly as 
to amount to constructive fraud. 

6. .Vi'peal and Ekkoe iS=>977(5) — Review — ^Denial of New Tmal. 

In fédéral courts, the refusai of the trial judge to set aslde a verdict 
or gruut a new trial is not subject to review on writ of error. 

In Error to the District Court of the United States for the Second 
Division of tl-x; Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by the American Trading Company (Pacific Coast), a cor- 
poration, against the North Alaska Salmon Company, a corporation. 
There was a judgment for plaintifï for nominal damages, and it brings 
error. AflEirmed. 

The plalntlfC In the court below, the plaintift in error hère, was engaged in 
the brolierage business, and for several years prlor to 19U had purchased the 
greater part of the output of do-over salmon Icnown as the Archer brand, pro- 
duced by the défendant, which was engaged In the business of canning Alaska 

Çs>For otlier cases se« sam« toplc & KBY-NXJMBER in ail Kejr-Numbered Qlgests ft Indexe* 
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salmoii. "Do-over" sfiliiion Is salmon which bas been coobed twlce, on ac- 
count pî prlor defective cooking or defective cans. On November 16, 1911, 
the parties entered into a vvritten eontract for the sale by défendant to the 
plaintiff of ail the defendant's pack of the season of 1912 ot "do-over grade 
red Alaska salmon labeled 'Archer,' not to exeeed 5,000 cases." The eontract 
provided as foUovvs: "Delivery Is to be made wlthln 30 days after arrivai of 
vessels from Alaska, and goods to be ps^id for on présentation of warehouse 
reeeipt or delivery documents." "Archer brand of salmon to be overhauled In 
San Franchisco by sellers, and ail swells and rusty tins to be taken there- 
from, after which no réclamation of any nature will be allowed." "Buyers 
hâve privilège of inspectlng salmon before taking delivery. Sellers guarau- 
teeing goods to be equal to the 1011 pacli." "The salmon under thls eontract 
is sold subject tp being packed andsafely landed In San Francisco." 

The counts of the plaintiff 's complaint onwhiçh the case was tried were the 
second and the fourth ; demurrers to the others havlng been sustalned. The 
second count, after setting forth the eontract, alleged that as a part of the 
eontract It was understood and agréed by the parties that sald Archer brand 
salmon would be merchantaWe, edible, and suitable for human consumptlon, 
and of the condition and quality that would entitle It by law to be brought 
Into the clty and county of San Francisco, and thereafter sold; that the 
défendant shipped to San Francisco and dellvered to the plaintiff 5,000 cases 
of the do-over salmon of the Archer braùd; ^hd thé plaintiff received the same 
wlthout inspectlng or fexamlhlng it, and rélying on the defendant's représenta- 
tions and" the samples which had been furnished, which saniples had been 
examlned by the plaintiff and ascertained to conslst of edible salmon fit for 
humàn cohsilmptlon, and merchantable, and equal In quality and (îondltlon to 
the 1911 pàck; that shortly after the delivery to plaintiff of the 5,000 cases 
of Archer brand, and in rellance upon sald samples and représentations, and 
in ignorance of thé actual quality and condition of sald salmon, plalhtlff paid 
défendant theref or $16,961.30, the entire purchase priée thereof; that the 
said 5,000 cases were unmerchantable, unedlblé, tainted, putrld, and nnflt for 
human consumption, and adulterated within the meaning of the Pure Food 
and Drugs Act of Congress Of Jime .50, 1906 (34 Stat. 788, c. 3915 [Cîomp. St. 
1916, §1 8717-8728]), and the act of the Législature of Califomia of March 
11, 1907 (St. 1907, p. 208), that at or shortly after the tlme of the shlpment 
and delivery of sald salmon, and prior to the tlme of the commencement of 
thls action, the défendant well knew of the condition and quality of sald 
merchandise, but has failed, neglected, and refused to return or pay the plain- 
tiff said $18,961.30, or any part thereof. The fourth count sets forth the 
written contraiet, and the warranty therein contained that the salmon should 
be equal to the 1911 pack ; that samples were submitted aceording to the 
custom which had prevailed between the parties for several years ; that the 
samples examlned by plaintiff were fully equal to the 1911 pack of.the Archer 
brand, and were edible and fit for human consumptlon ; that; relying on the 
defendant's représentations, plaintiff aceepted delivery and paid the purchase 
prlce therefor ; that the salmon dellvered was not equal to sald samples, and 
that the défendant Is. estopiied from alleglng or malntalnlng that the plaintiff 
Is precluded from advancing a claim for damages for breach of the eontract 
for failure to make such claim within ten days after the removal of swells 
as provided for In the eontract, by reason of defendant's représentations re- 
speetlng the sataples. 

The court instructed the jury in substance that the provision In the eontract 
that, aïtér the removal of the swells and rusty tins, no réclamation of any 
nature wiU be allowed, dld not mean that réclamation might not be had for 
defects, if they existed at the: date of delivery, that could not be so discovered 
or detected ; that it was the duty of the défendant, under the terms of the 
eontract and the law, to dellver to the plaintiff salmon which at the tiàie of 
delivery was substantially capable, taking the shlpment as a whole, ,of being 
used for humau consumptlon; and that If the jury should flnd that the sajmon 
was not at that tlme substantially of a character tliat, over and above the 
percentage of defective cans usually found in goods of that description, wais 
In condition for human consumption, and that the plaintiff could not hâve 
ascertained at the time of the delivery that such was its condition except by 
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openlng the cans, the plaintiff is not precluded frOm recovery for such defects, 
"and your verdict sliould be in its fuvor for the différence between tlie market 
value whlcli the salmon would liave had at the time of its delivery to plaintiff, 
had it been of the quality called for, and Its actual value as delivered." The 
court further instructed the jury that, if the salmon as a whole had no value 
as a merehantable commodity, there would be an entlre failure of con.sidera- 
tlon, and In that event they should return a verdict in favor of the plalntiffi 
for the return of the fuU purchase price thereof. The court further instructed 
the Jury that, if they found that the salmon was.at the time of the delivery 
substantlally equnl in quality and condition to the salmon delivered in 1911, 
thelr verdict should be in the defendant's favor, but, if they found otherwise 
on that Issue, the plaintiff would be entitled to a verdict for the excess. If 
any, of market value which the salmon would hâve had, had the warranty 
been complied with, over its actual market value In the condition in which 
It was delivered. The jury returned a verdict for the plaintiff, and assessed 
Its damages in the sum of $1. 

Samuel Knight and F. E. Boland, both of San Francisco, Cal., for 
plaintiff in error. 

Otto Irving Wise, Wise & O'Connor, and Richard S. Goldman, ail 
of San Francisco, Cal., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The plaintiff contends that the verdict and judgment are contrary to 
the évidence and to the court's instructions. The assignments of er- 
ror on .which the contention is based are that the verdict is contrary 
to the évidence, in that the évidence shows that the salmon hère in- 
volved waS unfit for human consumption, and that there was an utter 
failure of considération for the money paid by the plaintiff, and that 
the verdict and judgment were contrary to the évidence, in that the 
évidence showed that the plaintiff was damaged in a sum exceeding 
the amount paid as the purchase price. Those a,ssignments présent 
to us nothing for review, since this court cannot weigh the évidence, 
and détermine whetlaer the verdict was contrary thereto ; there having 
been no request that the jury be instructed to retiirn a verdict for 
the plaintiff on the ground of absence of any évidence to sustain a 
contrary verdict. Our province on a writ of error is limited to the 
review of errors in law committed by the trial court. We hâve noth- 
ing to do with the évidence, further than to consider its relevancy to 
rulings of that court to which exceptions hâve been duly reserved. 
"An assignment of errors cannot be availed of to import questions 
into a cause which the record does not show were raised and passed 
on in the court below." Missouri Pacific Ry. v. Fitzgerald, 160 U. S. 
556, 575, 16 Sup. Ct. 389, 393 [40 L. Ed. 536] ; Mercantile Trust Co. 
V. Hensey, 205 U. S. 298, 306, 27 Sup. Ct. 535, 51 L- Ed. 811, 10 Ann. 
Cas. 572; Fédéral Mining & Smelting Co. v. Hodge, 213 Fed. 605, 
130 C. C. A, 197; Dinet v. Rapid City, S. D., 222 Fed. 497, 138 C. 
C. A. 93 ; J. H. Lane & Co. v. Maple Cotton Mills, 226 Fed. 692, 141 
C. C. A. 448 ; Goelet v. Matt J. Ward Co., 242 Fed. 65, 155 C. C. A. 9. 

[2] Error is assignèd to the refusai of the court below to instruct 
the jury that if they should find that a substantial part of the salmon 
was decomposed, or in process of décomposition, at the time when 
it was brought to San Francisco and delivered to plaintiff, that the sale 
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was void, on the ground that by the fédéral Food and Drugs Act, and 
by the act of the state of CaHfornia of similar nature, the importa- 
tion into the state of adnlterated food is prohibited, and that if the 
jury should find that a substantial part of the salmon in question was 
decomposed when delivered to plaintiff, and that the plaintif? 
received the same in ignorance of its true condition, then the 
plaintiff is entitled to a verdict for the amount paid by it for the 
salmon, and that, in view of the statutes before mentioned, the 
plaintiff could not be compelled to accept salmon which was adulter- 
ated within the meaning of those acts, even if plaintiff failed to inspect 
the same before receiving delivery, and that, if the jury should find 
that the salmon delivered Avas not substantially equal to the 1911 pack 
of the Archer brand, then the défendant has failed to comply with 
the contract, and the plaintiff is entitled to recover the excess, if any, 
of the value which the salmon wôuld havé had at the time tq which 
the warr^iity ref erred, had the warranty been complied with, over the 
actualvalùe of thé salmon at that time; that the jury was tiot con- 
cerned with the détermination of the questioil whether or not dO-over 
salmon is an article of commerce that must be treated with suspicion ; 
that the contract warranted that the salmon in question, no matter 
what the général character or réputation of do-oVer salmon had been, 
would conform tb the standard of the pack of the same brand of the 
préviens year; and that the question for the jury was whether the 
pack of 1912 delivered to plaintiff was equal in quality to the pack of 
the same brand of 1911. The answer to thèse assignments is that the 
court in substance gave the requested instructions, as will be seen by 
référence tO the fofegoing statement of the case. 

[3] It is assigned as error that the court refused to instruct the 
jury that, even in the absence of implied warranty and opportunity to 
inspect as to quality, it was the duty of the défendant to furnish salm- 
on that was at least merchantable or salable, and capable of being 
used, the presumption being that both parties to the contract were 
acting horiestly, and refused to instruct as fôllows: 

"So that upon tliis Issue, after considering ail the évidence, if you find 
therefrom that the salmon received by the plaintiff was worthless and unflt 
for the purpose for which it was purchased, and was incapable of being used 
for human consumptlon, It wlU be your duty to return a verdict for the plain- 
tiff for the amount pald for this salmon, with interest to the présent time." 

The difficulty in the way of giving that instruction was that a con- 
sidérable portion of the goods so received by the plaintiff was fit for 
use, and was salable, and was sold for $3,940, of which the plaintiff 
received and retained at least the net amount of $2,590, ail of which 
was retained by the plaintiff and was not tendered to the défendant, 
nor was any offer made to rescind the contract. It is not contended 
that the contract was void at its inception, or that the défendant had 
knowledge when the goods were shipped that any particular portion 
of them was unfit for consumption; the évidence being that "do-over 
salmon was a doubtful commodity," and as plaintiff's own agent tes- 
tified, one who buys do-over salmon "expects to find a certain per- 
centage bad." It was owing to this fact that such salmon had been 
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regularly sold at from 40 to 50 per cent, less thansalmon which had 
not been reprocessed. 

[4] Error is assigned to the refusai of the court to admit in évi- 
dence the judgment relis of certain proceedings in the fédéral courts 
of California, Kentucky, Missouri, and Indiana, wherein, on the 
libels of the government, portions of the salmon so purchased by the 
plaintiff had been condemned and ordered to be destroyed as unfit 
for food. We find no error in the exclusion of this évidence. The 
plaintiff proved by compétent witnesses, and the fàct was not denied 
by the défendant, that the salmon referred to in the suits had been 
destroyed by the authorities as the resuit of the suits so referred to. 
No question was made of the truth of that testimony, and it was 
clearly unnecessary to burden the record with other évidence to the 
same effect. 

[5] The plaintiff contends that the défendant was by its conduct 
estopped from basing any défense to the action upon the plaintiff's 
failure to inspect the salmon before receiving it, and that the court 
below erred in refusing to charge the jury that if they should find 
that the défendant misled the plaintiff by leading it to believe that the 
salmon was edible and as good as the do-over salmon of prior years, 
and that the plaintiff was thereby induced to omit inspection, and 
that the salmon did not comply with the représentations so made, or 
with the samples furnished, but was unfit for human consumption 
when delivered, then the défendant could not assert that the plaintifï 
was bound to inspect, and could not rely on the défense of its non- 
inspection, "and your verdict should be for the plaintiff." This re- 
quest was made under the theory of the fourth count, in which the 
plaintifï sought to recover damages. 

We think the requested instruction was properly denied, for the 
reason that the évidence in the case was not such as to justify a ver- 
dict for the plaintiff on the ground of estoppel. Estoppel in this 
case must rest upon the theory that the défendant made représentations 
either with fraudulent intent, or so carelessly and negligently as to 
amount to constructive fraud, and that the plaintiff must hâve relied 
thereon to its in jury. The only testimony as to the manner in which 
the samples were selected from the pack of 1912 is that of the def end- 
ant's gênerai superintendent, who said that he took only one can from 
a case, indiscriminately, and did not attempt to pick out any particu- 
lar cans for sample purposes, and that the samples from external 
appearance and weight were the same as the others. There is no 
évidence that the samples were submitted by the défendant, or re- 
ceived by the plaintiff, as funishing évidence to the plaintiff of the 
quality and condition of the 5,000 cases so purchased. The plaintiff's 
own évidence is that the samples were obtained for issuance to its cus- 
tomers for purposes of resale, that the défendant was asked to send 
samples for that purpose, and that 2 cases w e sent at the plaintiff's 
expense. And although the plaintiff's manager of its canned goods 
department testified that he opened not less than a dozen tins out of 
the 144 tins so sent, and that the condition of those tins was very 
satisfactory, that fact was not of itself sufficient to justify thè jury in 
reaching the conclusion that the samples sent were not fair samples of 
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the pack. One of the plaintiff's witnesses testified that about two 
months prior to the trial he opened 417 tins of the 2,100 cases in the 
warehouse at San Francisco, avoiding the swells and rusty tins, and 
found about 30 per cent. bad. Another witness for the plaintiff tes- 
tified: 

"We expected to flnd some bad eans of salnion in do-over grades in ail 
lots, and In otber lots we flnd very feW, somietlmes more. It is Impossible to 
stnte the average number, of bad cans that are found in a shipment of do-over 
salmon. I hâve seen it run as high as 6Ô pèr cent." 

[6] It is suggested that the court below erred in not setting aside 
the verdict and ordering a new trial. It is well settle.d that in the United 
States courts the refusai of the trial judge to set aside a verdict or 
grant anew trial is not subject to review. In Great Northern Ry. 
Co V. McLaughlin, 7Q Fed. 669, 17 C. C. A. 330, we held that à 
court of error cannot review évidence to détermine the correctness of 
a verdict, saying: 

"The relief from such mlstakes. If any are made, is to be sought in applica- 
tions to the trial court for a. new trial" 

—and citing Mills V. Smith, 8 Wall; 32, 19 L. Ed. 346, where the court 
said: . ■ ' ' 

"Thls court hâve no right to order a new trial because they may belleve 
that the jury may havé erred in thélr' verdict ou the facts. If the court 
below hâve glven proper instructions, on thé questions of law, and submltted 
thé faets tQ the jupy, there is no further remedy In this court for any supposed 
mistake of the jury," 

Weïihd no error, The judgmeBt is afiîrmed. 
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(Circuit Court of Appeals, Fifth Circuit. January 25, 1918.> 
No,:3119. 

1. Seamen <5=23 — ^^Wages-t-Paki PAyjiBNT at Intermediate Fobts. 

tJuder Seabeh's ACt Ma:rch 4, 1915, C 153, % 4, 38 Stat. 1165 (Comp. 
St. 1918, § 8322), whleh'J'èquirés paj'mënt to every seaman of oné-hàlf part 
of the wages which he shall hâve then earned at every port where the 
vessel, after the voyage bas been commenced, shaU load or deliver cargo 
before the voyage is.ended, a geainan at any suçh intermediate port is 
éntitled to defliand ônè-hàlf ils wages earned during the voyage to 
that tlme, less lawful payments previously received; but advancé pay- 
meuts made by a foreign shlp toforéign seamen in a forelgn port, where 
the law of thé country permits It, are lawful payments withln this pro- 
vision, and to be deducted, section 11 of the act (Comp. St. 1916, % 8323), 
prohibitlng such advances linder penalty, belng applicable only to Ameri- 
can seamen and to forelgn seamen whlle in American ports. 

2. CONTBÀCTS iS=»101(l) — VAl.IDrrT.^LAW GOVEBNINQ. 

The usual rule is that, where a contract Involves no moral turpitude, 
but iS; malum prohibitum only, If it is valid where made, It will be held 
valid in the courts of the United States elsewhere than where it was 
made, although it would be Invalid if made there. 

^saVat otber cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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S. SïAMKN «=5>24— Part Patment of Waobs "Babnbd." 

The word "earned," as used In Seamen's Act March 4, 1915, c. 153, § 4, 
whlch requlres payment to every seaman of one-half part of the wages 
which he shall hâve then earned, at Intermedlate ports, is used in the 
sensé of owlng, and to describe wages for whlch the seaman has done the 
work whether then due or not. 

[Ed. Note. — For other dcflnitlons, see Words and Phrases, First and 
Second Séries, Earn.] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama ; Robert T. Ervin, Judge. 

Suit in admiralty by Erik Sandberg and others against the British 
ship Talus; John McDonald, claimant. Decree for libelants, and 
claimant appeals. Reversed. 

For opinion below, see 242 Fed. 954. 

Joseph N. McAleer, James H. Kirkpatrick, and Palmer Pillans, ail 
of Mobile, Ala. (M. V. Hanaw, of Mobile, Âla., of counsel), for ap- 
pellant. 

Alex T. Howard, of Mobile, Ala., for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is an appeal from a final decree in 
admiralty against the appellant, as claimant of the ship Talus, and in 
favor of certain seamen for the amount of wages allegéd to be due 
them. The libel was originally filed on behalf of six seamen, the court 
below dismissed the libel as to two, and from its decree in this re- 
spect no appeal was taken by them.. In favor of the remaining four 
a decree was rendered for the respective amounts found due them, 
and from this part of the decree, the appeal was taken by the claimant. 

The facts were stipulated in thè record, and the appeal présents 
for décision the proper construction of section 11, in connection with 
section 4, of the act of Congress approved March 4, 1915 (38 Stat- 
utes at Large, 1164, 1185), entitled "An act to promote the welfare 
of American seamen in the merchant marine of the United States, 
to abolish arrest and imprisonraent as a penalty for désertion and to 
secure the abrogation of treaty provisions in relation thereto, and to 
promote safety at sea." The sections involved are those which pro- 
hibit the making of certain advances to seamen before the commence- 
ment of the voyage for which they ship, and which require that half 
their earned wages be paid, upon arrivai of the ship in any port where 
it receives or delivers cargo, with certain limitations. 

The Talus was a British ship, which sailed from the port of Liver- 
pool to Mobile upon the voyage in question. The libelants were 
British subjects, and the advances, which are questioned, were made 
to them in Eiverpool at the time they were shipped and were valid 
under the laws of Great Britain. The District Judge disallowed the 
advances in reckoning the amount due libelants, and it is conceded 
that, had the advances been taken into account, or if only wages 
earned by appellants while the ship -was in the port of Mobile had 

^s>For otber cases lee same toplc <i KEY-NUHBEÎR in ail Key-Numbered Digeste & Indexes 
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been considered, there would hâve been nothing- due libelants at tbe 
tîme oî théir démand, and that thé libel should stand dismissed, and, 
on the other hand,,that if wagés çamed from the tinie of sailing from 
lyiverpool are to be co^isidered, and if the advances there made were 
properly ignored by the District Court, the decree as there rendered 
should be hère affimied. .,; 

[1] Section 4 of the act of March 4, 1915, commonly kno\vn as the 
"La Follette Act," is found on page 1165 of volume 38 of the Statutes 
at Large, and is as follows : 

"Sec. 4. That section forty-flve huiidred and thirty of the Revised Statutes 
of the United States be, and Is hereby, amended to read as follows: 

"'Sec. 4530. Every seaman on a vessel of the United States shall be en- 
titled to recelve on deniand from the master of the vessel to whieli lie belongs 
one-half part of the wages, whicli he shall hâve then earned at ëvery port 
wliere such vessel, after the voyage has been conamenced, shall lond or de- 
liver cargo before the voyage is ended and ail stipulations in thé contract to 
tljé contrary shall be void: Provided, such a deniand shall not be riiade before 
the expiration of, nor oftener than once in five days. Any failure on the part 
of the master to comply with this demand shall release the seaman from hls 
contract and he shall be entltled to full payment of vcages earned. And when 
the voyage is ended every such seaman shall be entitled to the remainder of 
the wages which shall then be due hini, as provided in section forty-flve hun- 
dred and twenty-nine of the Revised Statutes: Provided further, that notwith- 
standing any release signed by any seaman under section forty-flve hundred 
and flfty-two of the Revised Statutes any" Court havihg jurisdiction may upon 
good cause shown set aside such release and take such action as justice shall 
require: And provided further, that this section shall apply to seameu oii 
foreign vessels while in harbors of the United States, and the courts of the 
United States shall be open to such seamen for its entorcement.' " 

Section 11 of the same is found on page 1168 of the same volume, 
and the material subdivisions of the section are the following: 

"(a) That it shall be, and is hereby, made unlawful in any case to pay any 
seaman wages in advance bt the time when he has actually earned the same, 
or to pay such advance wages, or to make any order, or note, or other évi- 
dence of indebtedness theréfor to any other person, or to pay aîiy person, for 
the shipment of seamen when payment is deducted or to be deducted i'rom a 
seaman's wages. Any person violating, any of the foregoing provisions of this 
section shall be deemed guilty of a misdemeanor, and upon conviction shall 
be punished by a fine of not less than §25 nor môrc than !|!100, and may also 
be Imprisoned for a period of not éxcefiding six nionths, at the discrétion of 
tbe court. The payment ofsucli advance wages or allotment shall in no case 
except as herein provided absolve the vessel or the master or the owner thereof 
from the full payment of wages after the same shall hâve been actually 
earned, and shall be no défense to a libel suit or action for the recovei-y of 
such wagea. If any person shall deipand or receive, either direetly or in- 
directly, from any seaman or other person seeklng employment, as seaman, or 
from any person on his behalf, any rémunération whafever for provldlng hlm 
with employment, he shall for every such offense be deemed guilty of a mis- 
demeanor and shall be imprisoned not more than six months or fiued not 
more than $500. * • • 

"(e) That this section shall apply as well to foreign vessels while in waters 
of the United States, as to vessels of the United States, and any^ master, 
owner, consignée, or agent of any foreign vessel who has violated its provisions 
shall be llable to the same penalty that the master, owner, or agent of a vessel 
of the United States would be for similar violation. 

"The master, owner, consignée, or agent of any vessel of the United States, 
or of any foreign vessel séeking clearance from a port of the United States, 
shall présent his shipping articles at the office of clearance, and no clearance 
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sliall be granted any such vessel unless the provisions of thls section hâve 
been complied with." 

The appellants first contend that the decree was erroneous because 
they contend that section 4 of the act, in providing that the seaman is 
entitled "to receive on deniand from the master of the vessel to which 
he belongs one-half part of the wages which he shall hâve then earned 
at every port where such vessel, af ter the voyage has been commenced, 
shall load or deliver cargo, before the voyage is ended," only requires 
the master to pay one-half of the wages earned by the seaman from 
the time of the arrivai of the ship in such a port until the demand. 
We think the plain purpose of Congress was to allow the seamen the 
benefit of half his earned wages, less payments, upon each occasion 
upon which the statute permits him to demand them from the com- 
mencement of the voyage to the time of demand, and that the words 
of the statute "then earned" are not limited by the succeeding words 
"at every port," but that the function of the latter is to describe the 
place of légal demand only. Absence of punctuation between the 
words "then earned" and the words "at every port" is of little per- 
suasiveness as against the évident intent of Congress. The probable 
brief duration of a ship's stay in intermediate ports and the small 
amount of probable wages there earned by the seamen, would make 
the required payments of little value to them. 

The appellant's further contention is that the Disrict Court errone- 
ously refused to consider as a proper déduction from the earned wages 
of libelants certain advances made them by the master in L,iverpool, 
when they were engaged. The statute says that a seaman is to be 
paid on demand "one-half part of the wages which he shall then hâve 
earned." That previous lawful payments should be first deducted, is 
conceded. Otherwise the law might require the master to pay to the 
seaman before the voyage was complète more than the amount stip- 
ulated to be paid for the whole voyage. 

[31 The Word "earned" is used in the sensé of owing. Congress 
avoided the use of the word "due," as there might, by the terms of the 
contract between the ship and the seaman, be no wages due till the 
end of the voyage. The use of the word "earned" was to describe 
wages, for which the seaman had donc the work, whether then due or 
not, and not to fix the amount of what was owing and half of which 
was to be paid, regardless of previous lawful payments. The ques- 
tion remains whether advances made the libelants by the master in 
Liverpool are légal payments. Had they been made in an American 
port, though by a foreign ship and to foreign seamen, the language 
of section 11 of the act would hâve invalidated such advances as pav- 
ments. Patterson v. The Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 
47 L, Ed. 1002. The question is whether the language of the section 
prohibits the making of advances in foreign ports by foreign ships to 
foreign sailors. The case cited is limited in its etïect and language 
to advances made within the territorial jurisdiction of the United 
States. 

It is compétent for Congress to prescribe conditions of entry to 
and clearance from its own ports by foreign vessels, since it may ex- 
248 F.— 43 
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clude them altogether. The section under construction, however, does 

more than that. Subdivision (e) provides that this section — 

"shall apply, as well t» foreign yesséls while in waters of the United States, 
as to vessels çt the United States, and any master, owner, consignée, or 
agent of any foreign vessel who bas vlolated its provisions shall be liable to 
the same penalty that the mastêr, owner, or agent of a vessel of the United 
States would be for simtlar violation." 

If this section of the act applies tô advances made by a master, own- 
er, or agent of a foreign ship in a foreign port, its eiïect would be to 
rendèr such master, owner, or agéiit guilty of a misdemeanor and sub- 
ject him to prosectitipn and punishment, if found in this country, for an 
act done without the jurisdiction of this country, and which was a law- 
ful act wherè done. The competency of Congress to so enact is of such 
grave doubt that a court would not construe the language of an act to 
that effect, unless f orced so ta do. The langiiage of section 1 1 does 
not require such an unreasonable construction. Indeed, the words of 
subdivision (e) of the section, "shall apply as well to foreign vessels, 
while in waters of the United States, as to vessels of the United States," 
would seem fo imply thé contrary. We think the reasonable construc- 
tion of the section is that it cpvers ônly such advances as it was 
within the competency of Congress to criminally punish the making 
of, viz. advances made within tbe territorial waters and jurisdiction 
of this country by whomever màde ànd to whomever paid. This gives 
the section a legitimate field of opération. It was the purpose of 
Congress to protect American seamen, as far as it had jurisdiction to 
act. In doing so, in order to àvoid discrimination against American 
ships, it "Wàs necessary to include foreign ships and sailors under like 
circurtlstançes. There was, however, no policy to be subserved in the 
interest of foreign sailors, so far as the title to the act shows, and tbp 
debate upon it in Congress. 

In protecting American sailors on American ships in foreign ports, 
the same question of discrimination against American ships would be 
encountered. Congress might havetreated it, by imposing as a con- 
dition upon the ehtry to and clearance f rom American ports of both 
foreign and domestic vessels, that àll advances, which were made to 
seamen in a foreign port befdre the voyage began, should be agreed by 
the ship to be disregarded in settlfements required by the law to be 
made with seamen in the^ porté of this country. Instead of doing so, it 
went further and providèd that every advance, prohibited by the act, 
including those made by the agents, owners, or masters of foreign 
ships, should be punishable as a misdemeanor. Its détermination to 
make the criminal penalty cover ail advances prohibited by the sec- 
tion indicates that its intention waS to limit the scope of the prohibited 
advances to its undoubted competency in that respect; i. e., to such 
as were made within 'its undoubted jurisdiction to punish crimes. 
It also prevents a construction thaï would separate the penalty provi- 
sion f rom any class of the prohibited advances, and so sustain the 
làw in other respects as to the class of advances to which the penalties 
are legally inapplicable, since the penalty provision is as wide as the 
prohibition itself and covers every advance, whether made by a do- 
mestic or foreign ship which is prohibited by the terms of the act. 
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Probably Congress felt that the sanction of criminal penalties would 
be more effective than the prescribing of mère civil conditions, and 
for that reason confined its législation to advances made under con- 
ditions which gave it jurisdiction to punish the making of them crim- 
inally. The provisions of the section, when so construed, are bro-^d 
enough to fully protect American sailors in American ports, and pos- 
sibly in foreign ports, and it was ndt essential to the end in view to in- 
clude advances to foreign sailors on foreign ships in foreign ports. 
The debates in the Senate show no vvider purpose to hâve been in the 
purview of the legislators. The abrogation of existing treaties was 
necessary, though the scope of the act was confined to advances madé 
in American ports, both for the purpose of transferring wage dis- 
putes on foreign vessels to the courts of the United States from the 
consular courts of the treaty nations, as provided for in section 4 of 
the act, and to enable the provisions of the law with regard to arrests 
for désertion to be executed, without conflicting with existing trea- 
ties. Provisions in the act to that end do npt support appellees' con- 
tention. 

It is further contended that, though the statute is not itself appli- 
cable to advances made in foreigii ports to foreign seamen by foreign 
ships, it outlines a policy against the making of such advances any- 
where, and that, pursuing that policy, the courts of the United States 
will not recognize such advances. The case of Arden Lumber Co. v. 
Henderson Iron Works, 83 Ark..240, 103 S. W. 185, is cited by appel- 
lees in support of this contention. The policy of the United States 
respecting advances to seamen is only exhibited by the section of the 
act in question and the corresponding sections of its predecessors, and, 
in ail thèse acts, as we construe therh, this policy was confined to ad- 
vances made to American seamen and to foreign seamen, only while 
in American ports. No policy against the making of advances to 
foreign seamen in foreign ports by foreign ships, where the law of 
the country permits it, can be deduced from them ; nor do the de- 
bates in Congress upon the La Follette bill show a wider purpose than 
the protection of American seamen against advances, the inclusion of 
foreign ships and seamen being incidental only and to avoid discrimina- 
tion against American ships. 

[2] The usual rule is that, where a contract involves no moral tur- 
pitude, but is malum prohibitum only, if it is valid where made, it will 
be held valid in the courts of the United States elsewhere than where 
it was made, when rights are predicated upon it, though it would be 
invalid if made there. Ward v. Vosburgh (C. C.) 31 Fed. 12; Lehman 
V. Feld (C. C.) Z7 Fed. 852; Wilhite v. Houston, 200 Fed. 390, 118 
C. C. A. 542; Berry v. Chase, 148 Fed. 625, 17 C, C. A. 161. 

Our conclusion is that the District Court erred in its construction 
of the Act and in disallowing the advances. The décisions of the Dis- 
trict Courts are in conflict. The case of The State of Maine (D. C.) 
22 Fed. 734, supports the views we hâve expressed. The cases of The 
Rhine (D. C.) 244 Fed. 833, and of The Delagoa (D. C.) 244 Fed. 835, 
and possibly the case of The Ixion (D. C.) 237 Fed. 142, adopt the 
view taken by the District Judge in this case. 

It follows that the decree ôf the District Court must be reversed ànd 
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tlie cciise remanded, with directions to that court to enter a decree 
dismissing the libel as to ail the libelants and taxing appellees with 
the costs of the appeal; and it is so ordered. 



McGOWAN V. AEMOUE. 

(Circuit Court of Appeals, Elghth Circuit. January 26, 1918.) 

No. 4892. 

1. Evidence ®=>178(6) — Secondart Evidence— Admissibilitt—Letteb. 

In an action for aliénation of her liusband's affections, where plaintiff 
testlfied thiat, after readlng a letter written by défendant addressed to 
her husband, the husband destroyed the samè, secondary évidence of the 
contents of the letter is admissible. 

2. Evidence €=378(4) — Docdmentaby Evidence — Letteb — Admissibiutt. 

A letter purporting to hâve been written by défendant to plaintiff's 
husband, whose affections it was charged défendant had alienated, is in- 
admissible, where neither the handwritihg nor the signature was identi- 
fied as that of défendant, for a letter does not prove itself, and must be 
shovrn to hâve been written by the person against whom it Is produced, 
or by some one authorized to act in hls behaif. 

3. Evidence ®=33i7(2) — ADMissiBii.rrT — Heabsay. 

In an action for aliénation of her husband's affections, testimony by 
plalntiff as to alleged statements made by défendant to the husband, and 
by hira communlcated to plalntiff, is Inadmissible, being hearsay. 

In Error to the District Court of the United States for the District 
of South Dakota; James D. EUiott, Judge. 

Action by Clara T. Armour against Mabel Estelle McGowan. There 
was a judgment for plaintiff, and défendant brings error. Reversed. 

Frank McNulty, of Aberdeen, S. D. (Howard Babcock, of Sisseton, 
S. D., on the brief), for plaintifï in error. 

Daniel J. Conway, of Sioux Falls, S. D. (Muller & Conway and Wal- 
ter H. Shurtleff, ail of Sioux Falls, S. D., on the brief), for défendant 
in error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge. This îs an action at law by Clara T. 
Armour for aliénation of her husband's affections, brought against 
Mabel Estelle McGowan as défendant. It resulted in a verdict in 
favor of plaintiff for $25,000. On condition that a new trial would 
otherwise be granted, the court was authorized to reduce this to $10,- 
000. Judgment was entered for that amount, to review which défend- 
ant brings error. 

Plaintiff and her husband were itinérant mattress cleaners. The 
husband had been addicted to the excessive use of intoxicating liquors, 
going on protracted sprees from time to time. He had taken the 
Keeley cure without any permanent results. Thèse habits of his had 
led to serions différences between him and his wife, and nunierous 
threats, both oral and in wfiting, on her part, to separate from him. 

^;=3For other cases see same tppio & KEY-NUMBER lu ail Key-Nuipbered Dlgests it Indexes 
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Shortly before this suit was brought they separated, after the hus- 
band had been on a protracted debauch. There is one child, a daughter 
about 12 years of âge. Défendant, Mrs. McGowan, is a widow, hav- 
ing three daughters, and is a person of considérable means. 

Plaintiflf in error relies mainly upon two groups of assignments 
challenging rulings as to the admissibility of évidence. 

[1,2] 1. The first relates to an alleged letter written by défendant 
to plaintiff's husband. Plaintiiï testified that she found the letter in 
her husband's pocket during his temporary absence f rom the room ; 
that he returned just as she was finishing reading it, snatched it from 
her hand, and tore it up, throwing part of it into the wastebasket, 
and part of it out of the window. There was sufficient proof to 
show that the letter had been destroyed, so as to make secondary évi- 
dence of its contents admissible, provided only that the letter itself, 
if it had been présent in court, would hâve been admissible. The only 
évidence as to the genuineness of the letter as a document written by 
défendant consists in the statement of plaintiflf that she thought she 
would know defendant's writing, and her statement that the name at 
the end of the letter was Mrs. M. E. McGowan. The plaintiflf did not 
testify that the letter was in Mrs. McGowan's handwriting, or that the 
signature was hers. Without any further proof, and over an objec- 
tion which clearly challenged the foundation which had been laid, 
plaintiflf was permitted to testify to the contents of the letter. This 
was clearly erroneous. A letter does not prove itself. In order to 
make it évidence it must be shown either to hâve been written by the 
person against whom it is produced, or by some one authorized to act 
in his behalf. Consolidated Grocery Co. v. Hammond, 175 Fed. 641, 
645, 99 C. C. A. 195 ; Nichols v. Kingdom Iron Ore Co., 56 N. Y. 
618; Wigmore on Evidence, § 2131, p. 2891; 14 Ency. of Evidence, 
p. 742. Nothing of this kind was shown in respect to the letter in 
question. Receiving this proof was therefore error, and it was highly 
prejudicial in its character. 

[3] 2. Plaintiflf was asked to state what her husband told her the 
défendant had said to him. In the main no attempt was made to 
lay a foundation for this hearsay évidence. It was not produced as 
expressive of the husband's feeling, or as so intimately connected with 
any act of his as to be part of such act within the verbal act rule. 
On the contrary, it was elicited as a mère narrative by the husband of 
a past conversation between him and défendant. There are several 
other features of this évidence which lay it open to suspicion. One 
is that it was a mère formula of words which plaintiflf testified her 
husband repeated to her on three différent occasions in almost identi- 
cally the same language. Another circumstance is that this formula 
is said to hâve been uttered by défendant to plaintiff's husband at 
their second meeting. Their first meeting was a pure business call, to 
obtain mattresses for repair. At this the plaintiflf herself was présent. 
Plaintiff testified that her husband told her that at their second meet- 
ing a few days later, the défendant made this remarkable statement 
to him: 

"Well, he said that she had told Mm that she thought he was entirely too 
nice to go arouiid the couutry dolng work llke that; that if he would leave 
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me, and get a divorce from me, that she hnd plenty of raoney, and she could 
take care of hlm ; that he dld not hâve to work liUe that." 

Ail the authorities agrée that évidence of this kind is open to grave 
suspicion, and should be received only af ter the most careful scrutiny. 
Counsel cites, as the authority which was mainly influential in the 
trial court, the décision of Hardwick v. Hardv\^ick, 130 lowa, 230, 106 
N. W. 639. There the plaintiff in an aliénation case was permitted 
to testify as follows : 

"Q. What did George" (plalntiff's husband) "say to you about that tlme 
in relation to hls father, If anythlng? 

"A. Why, he told me, • * * one nlght after we had retired, that his 
fatlier wanted him to leave me." 

This, however, was given as explanatory of a violent outburst of 
love and weeping on the part of plaintiff's husband. The case is 
regarded as an extrême one, but it furnishes no support for the évi- 
dence which was received in the présent case. It needs only a casual 
inspection of that évidence to see that it is doubly diluted hearsay. It 
is what she said he said she said. It constituted the groundwork of 
plaintiff's whole testimony. Mr. Wigmore states the rule accurately, 
and cites the authorities, at section 1/30 of his work on Evidence as 
follows : 

"The existence of an émotion — liatred, malice, affection, fear, and the like — 
is usually ovldenced hy conduot or by utterances indirectly indicating the fèel- 
Ing that Inspires thetn. But a déclaration directly asserting the existence of 
the émotion Is admissible, under the présent exception, like a statement of 
any other kind of mental condition. * * * A spécial application is also 
found in actions for aliénation of affections, « * • where the state of 
affections of the wife to the husband, or of the husband to the wife, becoines 
inaterial. Hère, the déclarations of the person as to her or his own state of 
affections are admissible under the présent prlnclple." 

Mr. Armour's staternents, indicative of his own feelings, could be 
testified to by any person who heard him make such staternents. It 
is also tfue that any statements made by défendant indicative of her 
feelings towards Mr. Armour might be given in évidence by any per- 
son who heard her make such statements. The vice of the évidence 
which was received in the présent case is that plaintilï, who was tes- 
tifying, did not hear the défendant make the statements. The state- 
ments were made to her husband. Her husband, however, was not a 
witness. He never told the court under oath, and subject to cross- 
examination, what the defendant's statements were to him. On the 
contrary, defendant's statements were ail run through one more con- 
duit, namely, the plaintiff. She was permitted to tell what her hus- 
band told her that défendant had said to him. It is entirely plain that 
this went beyond any permissible rule. Anybody who heard Mrs. 
McGowan make statements expressive of her affections for Mr. Ar- 
mour could testify as a witness before the court ta those statements. 
That, however, is as far as the hearsay rule has been relaxed in such 
cases. The vice of the évidence received by the trial court is that it 
was passed through one more messenger, and that messenger was 
plaintiff, whose mind was clouded by every motive of interest and 
passion to distort the hearsay statements which she claimed to report 
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In the quest for Armour's feelings, he was converted into a gênerai 
agent of the défendant to make the most damaging admissions on her 
behalf. To permit that was to lose sight of substantial justice in the 
pursuit of a dangerous and purely incidental matter. To say that the 
vice of this practice can be cured by admonitions to the jury as to the 
restricted purpose for which the évidence is received is to indulge a 
purely académie view of the lay mind. The verdict that was rendered 
in the présent case is the best proof of the fallacy of such confidence. 

The errors to which we hâve called attention were fundamental, 
and, in our judgment, resulted in a complète miscarriage of justice. 

The judgment is reversed, and a new trial ordered. 



METER & CHAPMAN STATE BANK v. FIRST NAT. BANK OF CODT. * 
(Circuit Court of Appeals, Bighth Circuit January 24, 1918.) 

No. 4758. 

1. Appeai. and Bbrob ®=»211 — Peesentation of Gbottrds oï Review ik 

Court Bblow — Dismissal. 

Where the court, without any intimation which would enable elther 
party to antlclpate such a termination on Its own motion, at the close ot 
plaintlff's case, entered judgment for défendant, dismlsslng the compl^lnt 
on the merits, plaintifC may secure review of the dismissal, though it had 
made no request for findings of fact and a déclaration of law in its favor. 

2. Banks and Banking <S=»114 — Acts of Cashiee— Liabilitt of Bank 

Therepob. 

Where the cashier of défendant bank represented to plaintifC, who had 
previously rediscounted paper for défendant, that a note was part of the 
assets of the défendant, and plaintiff discounted the note, défendant, 
havlng received the proceeds, cannot escape liability on the ground that 
the note did not in fact belong to it. 

In Error to the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Action by the Meyer & Chapman State Bank, a corporation, against 
the First National Bank of Cody, a corporation. At the conclusion 
of plaintiff 's case the court entered judgment in favor of défendant, 
dismissing the complaint, and plaintiff brings error. Reversed, with 
directions to grant new trial. 

"This was an action by the |;i;iintifC, Meyer & Chapman State Bank, against 
the défendant, First National Bank of Cody, to recover $10,000 as for 
money loaned. It was trled to the court without a Jury, pursuant to wrltten 
stipulation. At the conclusion of plaintilï's case the court entered Judgment in 
favor of défendant, dismissing the complaint upon the merits. Plaintiff 
brings error. PlaintifC insists that It was entitled to Judgment upon the un- 
controverted facts. This requires a full statement of the évidence. 

W. J. Deegan was defendant's cashier. He had been accustomed to obtaln 
rediscounts of paper held by hls bank, both by the plaintifC, the Meyer & 
Chapman State Bank, and by Mr. Chapman, Its président. On May 5, 1913, 
he wrote a letter to Mr. Chapman, personally, slgned by hlmself, as cashier, 
on the letter head of his bank, Incloslng a note of $10,000, executed by Aaron 
Holm to the Holm Transportation Company, dated May Ist, due in 6 months, 
secured by 200 shares of the stock of the Holm Transportation Company as 

^ssFor otb«r cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe! 
•Rehearlng denled May 10, 1918. 
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collatéral. Tbe note was indorsed by the payée. In the letter he expressed 
hls wlshes as follows: 

"I hâve no disposition whatever to 'ride a willing horse to death,' but this 
loan is largei* than we are allovvéd to carry, and sbould you feel tliat you 
could not carry this, in addition to what you are now earrying, you miglit 
return any oî the notes that I hâve prevlously sent you, or such portion thereot 
as you felt was necessary to make up the ainount of thls one. » • • 

"There is hot much possibility that this loan would be taken ùp at Its ina- 
turity, but the interest would be paid and a note furnished at that time, and 
in fact it would probably be about 18 nionths before this loan would be en- 
tirely taken up, and I would guarautee the payment of the principal at that 
time, and the interest at the end of every 6 months period. 

"This would maké a little more permanent Investment than the notes I hâve 
sent you, and, so far as the security IB eoncerned, I thlnk it is absolutely good. 

"If this would be agreeable to you, you uiight make the remittance to the 
Merchants' National Bank, as usual, and I wlU agrée not to send you any more 
paper, as I feel now that I am crowding the llmit, and exceedlng anything 
that I expeeted to ask for at the time I was talklng to you." 

A few days af ter this letter was received, namely, May 8th or 9th, Mr. 
Chapman called Deegan by phone, and stated that he personally had no funds 
to invest, but that the plalntiff, Meyer & Chapman State Bank, had the money. 
Deegan then said, "I do not think we will need this money over 30 days." Mr. 
Chapman said that would suit him much better and that the plalntiff bank 
would make the loan for that time. Mr. Deegan conflrms this conversation, 
and says, in answer to a question as to what he stated to Mr. Chapman as 
to how long the money would be requlred, "I told tiim probably not to exceed 
30 days." As the resuit of this conversation, and Immediately foUowing it, 
Mr. Chapman, as président of tlie plaintlft'.bank, took the letter, the note, and 
the collatéral to Mr. Alden, plaintiff's cashier, and told him "we would let 
the First National Bank of Cody hâve the money," and to place it in the Mer- 
chants' National Bank of Billings for the First National Bank of Cody. On 
May &th plaintiff's cashier wrote the Merchants' National Bank of Billings 
as follows: "Please charge our account ten thousand dollars ($10,000), and 
crédit the same to the account of the First National Bank of Cody, Wyomlng, 
and oblige." At the same time he sent notice to défendant that he had caused 
this crédit to be glven. 

On May 12th the cashier of the Merchants' National Bank of Billings 
wrote the First National Bank of Cody as follows: "We are credltlng your 
account $10,000, this amount havlng been remitted by Meyer & Chapman State 
'Éaiik, Red Lodge, for your crédit." 

ïhe $10,000 crédit glven détendant by the Merchants' National Bank of 
Billings was drawn out between May 12, 1913, and June 24, 1914, so that on 
the latter date the account was overdrawn $810.49. Thèse are the uses made 
of the crédit: 

"In two cases currency was remitted to the First National Bank of Cody; 
in two cases funds were remitted to the United States National of Omaha 
for the crédit of the First National of Cody; in one case, for interest on a 
demand note ; in one case, in payment of a collection ; In one case, exchange 
charges ; and in ail other cases, the exchange of check.s upon Cody, Wyo., 
which were sent them and charged to their account in the usual course of 
business." 

This is the testlmony glven by the cashier of the Merchants' National Bank 
of Billings as to the manner in which the fund was used. 

Mr. Deegan was an offlcer of the Holm Transportation Company, and inter- 
ested in its affairs. In explanation of "how he happened to get that note," 
he testlfled ou cross-examinstlon by défendant as follows: 

"A. I got that note at the office of the Holm Transportation Company and 
I remitted it from niy own ottlce ; that is, I sent — I naturally took it there to 
remit it. 

"Q. You dldn't get it out of the property of the bankï A. No, sir. 

"Q. It never was the property of the Cody National Bank? A. No, sir. 

"Q. It was never discounted at the Cody National Bank'i A. No, sir. 
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"Q. And was given to you by the Holm Transportation Company to forward 
to Mr. John Chapman? A. Yes, sir. 

"Q. It was never a part of tlie property o£ the First National Bank of Cody? 
A. It never was." 

ïhe évidence showed that the loan had not been paid, except an installment 
o£ Interest. The bill of exception.s sliows that the trial commenced on April 
5, 1916. There was an ad.1ournment at noon, and in the afternoon considérable 
testlmony was taken on behalf of plaintiff. The flndings and judgment ail 
bear date on April 5th, so we conclude that the entire trial was commenced 
and completed on that day. Ob.1ection had been made by counsel for défend- 
ant to nuinerons exhlblts that were ofCered in évidence by plaintiff, and the 
court reserved its ruling. Iminediately upon plaintiff's restlng its case, the 
court rendered the followinK décision, without any motion on behalf of either 
party, but of the court's own motion: 

"The Court: Mr. Enterllne, you hâve not establlshed your case. I will 
overrule the objection made this morning to Exhlbit No. 1, and admit that, 
and admit ail the correspondence. and the évidence, and taking it altogether 
It shows beyond ail question to my raind that in the first place there is no 
guaranty by this bank, whatever your reniedy may be agalnst Mr. Deegan. 
Mr. Deegan was your vvâtness, and went on the stand, and gwore positively, 
and the testlmony stands before the court uncontradicted, that this note and 
the securities given with it as collateïal were never the property of the First 
National Bank of Cody. The First National Bank of Cody never paid the 
interest. The Interest was paid by the Holm Transportation Company, he tes- 
tified, and the bank book shows that the Holm Transportation Company was 
credited with tlie fuU amount of this note. So by your own testlmony you 
hâve made, I think, a complète défense for the First National Bank of Cody. 

"Without dlscussing it further, and without arguing it, I will overrule 
the oh.iectIons to the exhibits you hâve offered, and admit them, and direct a 
judgment to be entered for the défendant." 

So far as the record shows, neither party had any reason to expect this 
sudden disposition of the cause. Neither party had presented any requests to 
the court, and, as the court had not signified its intention to render Its déci- 
sion, there was no opportunity for the plaintiff to présent any requests for 
flndings of fact or déclarations of law in its favor. 

W. L. Walls, of Cody, Wyo., and E. E- Enterline, of Billings, 
Mont., for plaintiff in error. 

William À. Riner, ot Cheyenne, Wyo., for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge (after stating the facts as above). [1] 
It is first objected by défendant that this court cannot consider any 
question of fact, as there v^^as no request by the plaintiff for flndings 
of fact and a déclaration of law in its favor as foundation for an 
exception. Such would be the rule under ordinary circumstances. 
Security National Bank v. Old National Bank, 241 Fed. 1, 154 C. C. 
A. 1; Eelker v. First National Bank of Cincinnati, 196 Fed. 200, 
116 C. C. A. 32. But upon the peculiar facts of this case we do not 
think the rule is applicable. The case was suddenly terminated on 
the court's own motion, without any reason, so far as the record 
shows, for either party to anticipate such a termination, and without 
any opportunity to counsel to présent requests, and judgment was im- 
mediately entered upon the same day in accordance with this décision. 
Upon such a state of facts we think the case must be treated the same 
as it would be if plaintiff had presented requests for flndings of fact 
and a déclaration of law in its favor, and reserved a proper excep- 
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tion to their déniai. We are the more ready to do this because there 
is really no essential conflict in the évidence. 

[2] Upon the merits we think the évidence shows without substan- 
tial conflict that plaintiff loaned the défendant $10,000 for 30 days 
upon the security of the Holm note with its collatéral. Défendant ap- 
plied that money to its own use, and bas never repaid it. It is not 
important whether the Holm note was in f act the property of de- 
fendant. The question is : How did def endant's cashier présent the 
matter to plaintiflf at the time the loan was made? The évidence 
clearly shows that he represented the paper as a part of the assets of 
defendant's bank, and that he ofïered it as collatéral for a loan to 
his bank. Défendant cannot escape the repayment of money, which 
it received and used, upon a showing that the note which it ofïered 
as collatéral to the loan in fact did not belong to it. Whether that 
was so or not, the loan was certainly made to it. It received the 
money and used it upon a promise to its cashier to repay it within 30 
days. That it has f ailed to do, and, upon the évidence bel ore the court, 
the plaintiff was entitled to recover. 

The judgment is reversed, with directions to grant a new trial. 



THR PIEEREPONT. 

(Circuit Court of Appeals, Second Circuit. December 20, 1917.) 

No. 37. 

Collision <g=3&5(4)— Febetboat and Tuo IjEaving Slip— Fatjlt. 

As a tug vvltli a tow on a short hawser, going at four or live miles speed, 
passed out from a slip on tlie Brooklyn front of Bast River and froin be- 
liind a covered pier, whitih obstructed the view to the north, a ferryboat 
was approaching dlagoually from that direction to enter her slip, and was 
close by. llie tide was ebb ; the tug stopped or baeked, but her bow was 
turned to the southward by the tide; the ferryboat reversed, but did 
not change her helm, nor succeed in stopping her headway, and struck 
the tug on the starboard side, near the bow, at nearly rlght angles. Beld, 
that the case was not one to which the starboard hand rule applled, be- 
cause there was not time for the vessel to navlgate on that assumption, but 
was of spécial circumstances, within article 27 of the Iniand Bules (30 
Stat, 102, Comp. St. 1916, § 7901), and that, the fault of the tug not being 
in issue on appeal, the ferryboat was chargeable with contributory fault 
for not at once portlng her helm, which under the conditions would prob- 
ably hâve taken her ciear of the tug. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Edward G. Murray Lighter- 
age & Transportation Company, owner of the tug Murray, against the 
ferryboat Pierrepont; the Union Ferry Company of New York & 
Brooklyn, claimant. Decree holding both vessels in fault, from which 
respondent appeals. Aiïirmed. 

This Is an appeal from a decree dirlding the damages upon a libei by the 
owners of the Murray for a collision betwecn the Murray, towing a barge, 

.@:»For other caaes see same toplc & KEY-NUMBER In ail Key-Numbered Digests tt Indexes 
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and the ferryboat Pierrepont. The collision oceurred on the east side of the 
East River, betvveen Pier 32 and the Old Dominion pier on the Brooklyn side. 
The District Judge held hoth vessels at fault and divlded the damages. 

Pier 32 extends from the bulkhead Une some 464 feet into the East River. 
It is 70 feet in width and covered with a shed, vvhich obscures vision to the 
north, except for the last 8 or 10 feet. On the day in question two or three 
barges and the steam tng Downer were moored to the outside of the pier, 
lapping over the pier end on the southerly side. There were also boats along 
the sonth side of the pier. Rudolph's coal wharf projeets from the shore be- 
tween the Old Dominion i)ler and Pier 32 at an angle to Pier 32 and its 
south side fonns the noi'th side of the north ferry rack. The south side of 
the south ferry rack is foruied by the Old Dominion pier. As a resuit of the 
angle at which Rudolph's pier projeets from the shore, the exit between the 
end of Rudolph's pier and the south side of Pier 32 is about 105 feet. At 
the point of Rudolph's pier lay the Rudolph, a steam lighter about 30 feet in 
beam, and along tlie south side of Pier 32 there were several vessels moored, 
probably ail about the same width. The passageway between thèse boats was 
therefore not mucli over 40 or 50 feet. The Murray had gone into the bulk- 
head on the south side of Pier 32 to pick up a barge, which she took in tow 
upon a hawser of some 10 or 12 feet. She emerged out of the slip, not 
keeping close to the south side of Pier 32, because of the boats moored there. 
She came out under one bell at about 4 or 5 miles an hour, but did not drlft 
dovvn with the full of the ebb tide until near the end of the pier, where she 
t)egan to feel its effect. Meanwhile the ferryboat Pierrepont, in order to 
make her slip on the same ebb tide. had corne to the north of Pier 32. Under a 
port wheel slie had turned and was about to conie down into her slip, with the 
tide at an angle to the pier itself. The resuit was that neither vessel saw 
the other uiitll the Murray emerged from behind the shed on the pier. At 
that time the ferry blew her alarms and backed, and the Murray either baeked 
or stopped her way, which of the two is in dispute. The Pierrepont did not 
change her helm and did not succeed in stopping ail her way ; the Murray, 
under the influence of the tide and perhaps of her helm, had headed slightly 
down stream, so that when the vessels came together they vi'ere not far from 
a right angle in their relative lieadings. The bow of the Pierrepont struck 
the Murray about 15 or 20 feet al>aft her stem, just under her pilot house, witli 
such force that eventually she sank. 

Only the Pierrepont appeals from the decree below. 

Pierre M. Brown, of New York City, for the Pierrepont. 
James A. Martin, of New York City, for the Murray. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as above). 
It seems to us quite clear that the case is not one of the starboard hand 
rule. The vessels were not on steady courses, and had not made each 
other out in time to navigate with respect to each other, on that assump- 
tion. The John Rugge, 234 Fed. 861, 148 C. C. A. 459; The Wm A. 
Jamison, 241 Fed._950, 154 C. C. A. 586; The Washington, 241 Fed. 
952, 154 C. C. A. 588. The case was therefore one of spécial circum- 
stances, under article 27 of the Inland Régulations, and each vessel 
was bound to be controUed by the particular situation with which it 
was confronted. We are absolved from any considération of the fault 
of the Murray, since she does not challenge upon this appeal the find- 
ing against her. The only question is of the Pierrepont's fault. 

The District Judge found her at fault for failing to port her helm 
when she first made out the Murray coming out from behind the shed. 
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His theory was that at that time, if she had hard-aported, being quick 
in the swing as her quartermaster swore, she would hâve cleared the 
Murray, since in fact she struck her but 15 or 20 feet abaft the stem 
as it was. The Pierrepont was a side-wheeler, and therefore wonld 
answer her helm so long as she retained any way. To back, there- 
fore, did not relieve the master from care for his helm. 

Three courses seem to hâve been open to the Pierrepont when the 
crisis presented itself, either to keep her helm amidships, as she did, to 
hard-aport and swing down stream, exposing her port quarter to the 
Murray, or to hard-astarboard. Of thèse three it seems to us clear 
that no prudent master would hâve hard-astarboarded, since this would 
hâve brought him either into the barges on the end of Pier 32 or 
between the Murray and the barges moored to the south side of that 
pier. Neither of thèse courses was prudent or permissible. To 
hard-aport would in ail probability hâve avoided the collision. The 
Murray had at least stopped her engines, and her own crew swore 
that she was backing, though this is disputed by the captain of the 
Rudolph, who saw no quickwater under the stern, and who was in a 
good position to see. In either case we think that the Pierrepont 
would hâve cleared her, if she had ported, as the District Judge found 
she should hâve donc. 

There remains, therefore, only the question whether, in so porting, 
the ferryboat's exposure of her port quarter was a danger which 
presented a case of décision in extremis, and justified the master in 
keeping his helm amidships as he did. We do not think that any such 
danger presented itself. The speed of the Murray was slight at the 
outset; she probably had never acquired a headway of more than 4 
or 5 miles an hour, and, as we hâve said, she had at least stopped her 
engines, so that she was drifting only with her acquired way. Had 
her stem come in contact with the ferry it would necessarily hâve 
touched only the wide fender at the side, and could not hâve done any 
serious damage to the vessel itself. It seems to us that prudent navi- 
gation required the Pierrepont under the circumstances at once to 
hard-aport, and that the District Judge was right in holding that her 
failure to do so was a fault which contributed to the collision. 

Decree affirmed, with costs. 



ROSENTHAL v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. February 23, 1918.) 

No. 4888. 

1. Bankbûptcy ®=486 — Offense — False Swearing. 

One gullty of false swearing in a bankruptey proceeding Is punishable 
under Bankruptey Act July 1, 1898, c. 541, § 29b(2), 30 Stat. 554 (Comp. 
St. 1916, § 9613), denouncing the offense of false swearing In bankruptey 
proceedlngs, Instead of under Pénal Code (Act March 4, 1909, c. 321) § 
125, 35 Stat. 1111 (Comp. St. 1916, § 10295), which is the gênerai statute 
applicable to prosecutions for perjury, for the Bankruptey Act provides 
a lighter punishnient and a shorter perlod of limitations than the gênerai 

cS=jPor other cases see same toplc & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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statute, and for one offense there can be only one prosecutlon and con- 
viction. 

2. Cbiminal Law <s=>565 — Limitations — Evidence. 

In a prosecutlon for false swearing In a proceeding in bankruptcy, a 
conviction cannot be supported where défendant pleaded not guilty, and 
the only showlng that the offense occurred within the limitation of one 
year prescrlbed by Bankruptcy Act, § 29d (section 9613) was tbe unsup- 
ported statement of the district attorney as to when défendant was sworn 
in the bankruptcy proceeding. 

3. WiTNEBSEs (©=387 — Evidence — Examination of Witnesses. 

In such a prosecutlon it was iniproper to allow the government, in ex- 
aminlng a hostile witness, to bring oat on cross-exaralnatlon the whole 
of his testlmony glven before the référée In bankruptcy ; it not appearing 
it was done for the purpose of refreshlng his memory. 

Smith, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Joseph Rosenthal was convicted of false swearing in bankruptcy, 
and he brings error. Judgment reversed, with directions to grant new 
trial. 

Douglas W. Robert, of St. Louis, Mo., for plaintiff in error. 
Vance J. Higgs, Asst. U. S. Atty., and Arthur L- Oliver, U. S. 
Atty., both of St. Louis, Mo. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. [1] The défendant, plaintifï in error, 
was indicted in two counts for false swearing, in a proceeding in 
bankruptcy, before the référée in bankruptcy. Each of the counts is 
for the same alleged offense; one count being evidently drawn under 
section 29b(2) of the Bankruptcy Act, and the other under section 
125 of the Pénal Code. There can only be one prosecutlon and con- 
viction for one offense, and Congress undoubtedly was of the opinion 
that false swearing in bankruptcy proceedings is not equal in enormity 
to the crime of perjury, as the punishment for false swearing in a 
proceeding in bankruptcy is less severe, and the time within which 
the prosecutlon must be instituted two years less than that for the 
crime of perjury under section 125 of the Pénal Code. It was so 
held in Wechsler v. United States, 158 Fed. 579, 85 C. C. A. 37; Kahn 
V. United States, 214 Fed. 54, 130 C. C. A. 494; Ulmer v. United 
States, 219 Fed. 641, 134 C. C. A. 127. We therefore hold that the 
défendant could only be prosecuted under section 29b(2) of the Bank- 
ruptcy Act, and not under section 125 of the Pénal Code. 

[2] Section 29d of the Bankruptcy Act provides: 

"A person shall not be prosecuted for any offense arlslng under thls aCt 
xinless the Indlctment Is found or the information is filed in court within one 
year after the commission of the offense." 

A careful examination of the record fails to show any évidence 
whatever when the alleged false testimony was given by the defend- 

®=3For other cases see same toplc & KEY-NUMBHR in ail Key-Numbered Dlgests & Indexés 
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ant. The only référence to the date of defendant's testimony before 
Ihe référée was in a colloquy with the court, as foUows : 

"The Court; I am asking the question as to -Whether It is admitted or de- 
nied that he testlfléd (meanlng the défendant). 

"Mr. Robert (counsel for défendant): We deny that he testlfled In any 
proceeding before Beferee ôoles. 

"The Court: I thlnk your record shows that he testlfled on the 29th day of 
July, 1915. 

"Mr. Oliver (U. S. Attomey) : It says the oath was admlnlstered to hlm and 
he gave testimony. 

"The Court: 29th day of July, 1915, testlfled, stands on proof." 

This , was not admitted by counsel for défendant ; theref ore the 
only proof as to the date of the commission of the alleged offense 
was the unsupported statement of the district attorney. This was 
clearly not évidence, and, as the plea of "not guilty" was a déniai of 
every mat'erial allégation in the'indictment, the failure to prove by 
compétent évidence that thg alleged offense was committed within 
one year prior to the finding of the indictment is fatal, and nécessitâtes 
a reversai. 

[3] Another error committed was the admission of the testimony 
of Ivipschitz, the main witness for the government, without whose 
testimony there was practically no évidence to justify a verdict of 
guilty. While, in view of his testimony, as given before the référée, 
it was proper to permit him to be examined as a hostile witness, and 
as one whose testimony at the' triai wa.s a surprise to the government, 
it was improper to read to him ail of his testimony before the référée, 
by way of cross-examination, and ask him, as every question and 
answer wflS read before the jury, "Did you not on the former occa- 
sion testify as follows?" This was not for the purpose of refreshing 
his memory, but was in f act introducing his testimony, in an exami- 
nation before the référée under section 21 of the Bankruptcy Act 
(Comp. St. 1916, §9605). This was error. Commonwealth v. Jeffs, 
132 Mass, 5; Chamberlayne on the Modem Law of Ev. § 3507. 

For the errors indicated, the judgment of the court below is re- 
versed, with directions to grant a new trial. 

SMITH, Circuit Judge, dissents. 



W. D., EKEVES LUMBER CO. V. LEAVENWORTH. 
; LEAVENWOBXH V. W, Ds BBEVES EUMBER CO. 
(Circuit Court of Appeals, Flfth Circuit. February 2, 191S.; ■ 

:'..,■ • ' .. ^9- SUT-: 

1. ATïACHMEHT <&»&— Wftrr-^.ScoPE or. i 1 

lOlnder Gode Miss. 1906, §129, declaring that the remedy by attach- 
ment shall apply to ail actions or: deinands founded upou any indebted- 
ne.ss or for the recovery of damages for the breach of any contract, ex- 
press or iraplied, 'attachmeht is a prbper remedy; in an action for the 
. ' wrongful cutting and removal of tlmber, where the déclaration showed a 

Ê=»For other cases see same.topic & KBY-N.UMBER in ail Key-Numbered Digests &_ Indexes 
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State of facts from which could be implied a promise by défendant to pay 
the stated value of the tituber eut. 

2. Abatement and Revival ®=»12 — Pendekcy of Suit in State Court. 

ïbe pendency of an action in tlie state court is net pleadable In bar 
or abatement of proceedings concernlng tlie same matter in the fédéral 
court haviiig jurlsdiction. 

3. Appeal Aîy-D BsHOB ©=501(4) — Beview — Présentation or Grounds in 

Court Below. 

The refusai of a requested charge cannot be reviewed on error, where 
the record did not show réservation of any exceptions. 

In Error and Cross-Error to the District Court of the United States 
for the Northern District of Mississippi ; Henry C. Niles, Judge. 

Action by George Leavenworth, as executor of the estate of J. H. 
Leavenworth, deceased, against the W. D. Reeves Lumber Company 
and another, begun in state court, and removed to the fédéral court. 
There was a judgment for plaintiff, and défendant named brings er- 
ror, while plaintiff assigns cross-error. Affirmed. 

D. A. Scott, of Clarksdale, Miss. (E. M. Yerger, of Clarksdale, 
Miss., on the brief), for plaintifï in error. 

Gerald Fitz Gerald, of Clarksdale, Miss. (Maynard & Fitz Gerald, 
of Clarksdale, Miss., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and BEVERLY 
D. EVANS, District Judge. 

WALKER, Circuit Judge. This suit was brought by attachment 
in a court of the state of Mississippi against the W. D. Reeves Lum- 
ber Company and the estate of W. D. Reeves, deceased, and was 
removed to the United States District Court by the W. D. Reeves 
Lumber Company. The déclaration contained two counts. The first 
count alleged the w^rongful cutting and removal by the défendant of 
trees of specified values on land belonging to the plaintifï, and sought 
to recover the amount of such values. The aecond count was for the 
recovery of the penalty prescribed by a Mississippi statute for the 
wrongful cutting down and removal of trees. The recovery was on 
the first count. 

[1] A motion was made to quash the writ of attachment, so far as 
the plaintiflf's demand for the actual value of the timber eut was con- 
cerned. Error is assigned on the action of the court in overruling 
this motion. Under the Mississippi statute the remedy by attachment 
may be resorted to in any action for the recovery of damages for the 
breach of contracts, express or implied. The averments of the first 
<ount of the déclaration showed a state of facts from which could be 
implied a promise by the défendant to pay the stated value of the trees 
eut. We think the décisions of the Suprême Court of Mississippi, 
construing and applying the statute mentioned, support the action of 
the court in overruling the motion. Mhoon v. Greenfield, 52 Miss. 
434; Evans v. Miller, 58 Miss. 120, 38 Am. Rep. 313; Nethery v. 
Belden, 66 Miss. 490, 6 South. 464; Commission Co. v. Crook, 87 
Miss. 451, 40 South. 20, 1006; Code Miss. 1906, § 129. 

<Ss>S'oi oUier cases see same topio & KBY-NUMBEÎR In ail Key-Numbered Dlgests & Indexes 
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[2] The W. D. Reeves Lumber Company interposed a plea which 
alleged the institution of a suit in a state court by the plaintiff against 
W. D. Reeves, in which was sought a recovery for the cutting and re- 
moval of the same treCs for the value of which recovery is sought in 
this suit, and an injunction restraining Reeves from cutting and re- 
moving any timber and from removing any already eut, the rendition 
of a judgment or decree in that suit granting the injunction prayed for 
and ordering the taking of an account for the trees eut, and that by 
reason of the bénéficiai ownership by W. D. Reeves of ail of the 
capital stock of the W. D. Reeves Lumber Company the two défend- 
ants were really one and the same. A demurrer to this plea was sus- 
tained. 

So far as the cause of action ajsserted in the first count of the décla- 
ration in the instant suit is concerned, the plea shows no more than 
the pendency in a state court of another action previously brought by 
the plaintifif, based on the same cause of action, for the cutting and re- 
moval of the same trees. It does not show that there has been a re- 
covery of any amount in the former suit, which, for aught that ap- 
pears, is still pending and undétermined in that regard. Assuming that 
the allégations show the identity of the respective défendants in the 
two suits, the plea does not show a défense in bar or abatement of 
the pending suit. The pendency of an action in the state court is not 
pleadable in bar or abatement of proceedings concerning the same 
matter in the fédéral court having jurisdiction. McClellan v. Car- 
land, 217 U. S. 268, 282, 30 Sup. Ct. 501, 54 L. Ed. 762; Gordon v. 
Gilfoil, 99 U. S. 168, 178, 25 L. Ed. 383 ; Wilcox & Gibbs Guano Co. 
V. Phœnix Ins. Co. (C. C.) 61 Fed. 199; Barnsdall v. Waltemeyer, 142 
Fed. 415, 72, C. C. A. 515. 

[3] The only cross-assignment of error which was insisted on in 
argument is based upon the refusai of the court to give a charge re- 
quested by the plaintifif. The record does not show that an exception 
was reserved to that action of the court. 

The conclusion is that the record does not show the commission 
of any réversible error. 

The judgment is affirmed. 



ALTHEIMEE & RAWLINGS INV. OO. v. ALLEN, Collector of 
Internai Kevenue. 

(Circuit Court of Appeals, Eighth Circuit. February 28, 1918.) 

No. 4918. 

INTEENAL REVErïtIB <S=»9— COBPOKATIO^- TaXES— "GROSS IiïCOME." 

Under Corporation Tax Act AHg. 5, 1909, § 38 m Stat. 112, c. 6), im- 
posiiig an annual excise tax of 1 per cent, on tlie net income of corpora- 
tions in i excess of $5,000, and decl^fing that the net income shall be as^ 
eertained by deductlng from tlie gross income expenses, losses, and In- 
terést actiially paid on indebtedness nôt exceeding the amount of pald-up 
capital; a corporation eingaged in the brokerage business, which bought 
and carried securitles for customerson margins, receivlng interest pay- 

^ssjFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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ments froni thein on account of the raargins, must list ail such interest as 
part of its gross Income, and in Computing its net inconie cannot, though 
it incurred indebtedness for the purcliases and paid Interest on the bal- 
ances due, ded'jct interest on such indebtedness in excess of the amount of 
its paid-up capital, for such Indebtedness vvas that of the corporation, 
and not its customers. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Gross Income.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by the Altheimer & Rawlings Investment Company against 
E. B. Allen, Collecter of Internai Revenue for the First District of 
Missouri. There was a judgment for défendant (246 Fed. 270), and 
plaintiff brings error. Affirmed. 

David Goldsmith, of New York City, for plaintiff in error. 

William H. Woodward, Asst. U. S. Atty., of St. Louis, Mo. (Arthur 
L. Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for défendant 
in error. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an action by the Investment Com- 
pany to recover from the collector of internai revenue an alleged ex- 
cess of taxes assessed for the years 1909, 1910, and 1911 under the 
Corporation Tax Act of August 5, 1909 (36 Stat. 1 12, § 38) and paid 
under protest. The trial court decided against the plaintiff. 

The facts were stipulated. The plaintiff is a Missouri corporation 
engaged in a stock and bond brokerage business, vvith a paid-up capital 
of $300,000. The tax imposed by the statute v^^as an annual excise 
tax équivalent to 1 per cent, upon the entire net income of the corpo- 
ration in excess of $5,000 received by it from ail sources during the 
year. See Anderson v. Forty-Two Broadway Co., 239 U. S. 69, 36 
Sup. Ct. 17, 60 L. Ed. 152. The statute provides that the net income 
shall be ascertained by deducting from the gross income from ail 
sources (1) expenses, (2) losses, and (3) interest actually paid on in- 
debtedness, not exceeding the amount of paid-up capital outstanding 
at the close of the year. The controversy is over the déduction under 
the third clause for interest paid on indebtedness. 

The stipulation recites that plaintiff's business consisted in part of 
the purchase for customers of bonds and other securities, which it 
carried for them on margin or part payment. It charged and received 
from them interest on the unpaid balances. In buying the securities 
for its customers, plaintiff itself paid but part of the price "on said 
purchases," and paid interest on the balances it owed. In thèse trans- 
actions the interest received by plaintiff from its customers exceeded 
the interest it paid. In making its tax returns, plaintiff deducted 
from the interest it received the entire amount of the interest it paid 
and listed the balance as gross income. The Commissioner of In- 
ternai Revenue, in reforming the returns, listed ail interest received 
as gross income, and limited the amount of déduction for interest paid 
248 F.— 44 
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according to the statutory restriction in respect of the atnount of 
plaintiff's capital stock, 

The plaintiff contends that, when it borrowed money to carry the 
securities for its customers, the indebtedness it incurred was theirs, 
and that the interest it received from them on their own unpaid bal- 
ances was, so far as required, paîd for them on such indebtedness. 
In other words, it is urged in effect that plaintiff was a mère con- 
duit for the transmission of sufficient of the interest received from 
its customers to discharge the interest accruing on the sums it bor- 
rowed, and hence only the excess remaining in its hands was income. 
It is recited in the stipulation that plaintiff owed and paid interest on 
part of the purchase price "on said purchases" so carried by it for 
its customers. The récital is ingeniously framed, but it does not jus- 
tify the assumption that plaintiff's extensive business was conducted 
otherwise than according to the familiar customs of stock and bond 
brokers. The suggestion upon which plaintiff's contention rests that 
it bought the stocks and bonds on time, and that the sellers extended 
crédit to plaintiff as agent for its customers and received interest from 
them indirectly, is quite inadmissible. In the usual course of the 
business, which it should be assumed the plaintiff followed, the seller 
of securities is paid in fuU by the broker, and is not thereafter inter- 
ested in the relation between the latter and his customer. Doubtless, 
if the broker's capital is insufficient to carry his customers, he bor- 
rows money from time to time for the purpose, and in that sensé he 
may be said to borrow "on the purchases." But the borrowing is 
from any available fînancial source, and is not for the customer per- 
sonally, but is in the broker's own behalf. A recognized source of 
profit to the broker is in the différence between the interest rate he 
charges his customers and that which he pays on moneys borrowed to 
carry them. He deals in débits and crédits for a profit. The borrow- 
ing by the broker suppléments the capital employed in his business, 
and in the case of a corporation subject tp the excise tax the déduc- 
tion from gross income for interest paid on its indebtedness is limited 
to interest on an amount of indebtedness not exceeding its paid-up 
capital stock outstanding at the close of the year. In this particular 
the plaintiff's borrowing to carry its customers was not unlike that of 
a mercantile corporation, whose capital is insufficient for the volume 
of its business. It should be noted that this case arose bef ore the 
amendment of October 3, 1913 (38 Stat. 166, § 2, G, b). 

The judgment is affirmed. 



MOKGAN V. WAKD .691 

MORGAN, Warden ot U. S. Penltentlary, t. WARD et aL* 
(Circuit Court of Appeals, Bighth Circuit. February 1, 1918.) 
No. 4915. 
Oeiminai, Law >S=12ie(l) — Habeas Cobpxib— Release Peitibino Appeai^-Ef- 

FECT. 

Where petitioners, pendlng appeal in habeas corpus proceedlngs, were 
on thelr own application released, though they falled to enter Into the 
reeognlzance requlred by court rule 33, subd. 3 (150 Fed. xxxvl, 79 C. C. 
A. xxxvl), such perlod cannot be counted as part of the period of Im- 
prlsonment, on the theory that, as they falled to glve reeognlzance, they 
were subject to arrest at any tlme, for It was as much their duty to enter 
into the reeognlzance as for the court to requlre it. 

Appeal from the District Court of the United States for the District 
of Kansas; John C. PoUock, Judge. 

Habeas corpus by Dan A. Ward and W. A. Greenwood against 
Thomas W. Morgan, Warden of the United States Penitentiary at 
Leavenworth, Kan. There was a judgment discharging petitioners, 
and respondent appeals. Reversed, with directions. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Rob- 
ertson, U. S. Atty., of Kansas City, Kan., on the brief), for appellant. 

I. J. Ringolsky, of Kansas City, Mo. (M. L,. Friedman, Ringolsky & 
Friedman and Harry ly. Jacobs, ail of Kansas City, Mo., on the brief), 
for appellees. 

Before CARL,AND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge. Appellees are prisoners in the fédéral 
penitentiary at Leavenworth, Kan. This is a proceeding by habeas 
corpus for their release. The case has been hère once before on a 
like application. 224 Fed. 698, 140 C. C. A. 238. On the going down 
of the mandate from our judgment then, the défendants surrendered 
themselves to the warden of the penitentiary, and were again incar- 
cerated. While the case was pending hère they were at large. Sub- 
division 3 of rule 33 of this court (150 Fed. xxxvi, 79 C. C. A. xxxvi) 
provides : 

"Pendlng an appeal from the final décision of any court or judge discharg- 
ing the prlsoner [on habeas corpus], he shall be enlarged upon reeognlzance, 
wlth surety, for appearance to answer tlie judgment of the appellate court, 
except where, for spécial reasons, suretles ought not to be required." 

On the former appeal appellees gave no recognizance as required 
by this rule. They now claim that though they were in fact at large 
for 543 days during the pendency of that appeal, they were con- 
stantly subject to arrest because they werç released without requiring 
the recognizance. Acting upon this theory. they applied to the trial 
court again for release, when the time arrived that they would hâve 
been entitled to their discharge, if they were treated as having been 
incarcerated during ail the months that they were at large while the 

CssFoi other cases see same toplc & KET-NUMBER in ail Key-Numbered DlgesU & Index» 
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case was pending before this court. The court accepted their tlieory, 
and again released them. The warden appeals. 

The ruling was wrong. Pending former appeal, the prisoners were 
released by order of the court. That order was unconditional. If 
the warden desired its modification to comply with the rule, he could 
only apply to the court for that rehef . While the order was in force 
it was binding upon him. If he had attempted to rearrest the pris- 
oners, simply because the judge by an oversight failed to require the 
recognizance, he would hâve been in contempt of court. Giving the 
recognizance was not a matter of jurisdiction, but quite a subordinate 
matter of practice. The prisoners were released on their own appli- 
cation, and it was as much their duty to give the recognizance as it 
was that of the trial court to require it. It would be allowing them 
to take advantage of their own wrong, if they were now permitted to 
treat the time when they were outside the penitentiary as if they had 
been in f act incarcerated. The claim that the order was a nullity, and 
that they were at ail times subject to arrest and constructively incar- 
cerated, is mère légal camouflage. Imprisonment in the penitentiary 
is a reality. It cannot be taken by absent treatment. While not di- 
rectly in point the following cases throw light upon the question. Ex 
parte Espalla, 109 Ala. 92, 19 South. 984; Miller v. Evans, 115 lowa, 
101, 88 N. W. 198, 56 L. R. A. 101, 91 Am. St. Rep. 143; State v. 
McClellan, 87 Tenn. 52, 9 S. W. 233 ; Ex parte Bell, 56 Miss. 282. 

The original sentence was for two years' imprisonment and to pay 
a fine of $500. The fine for $500 was beyond the limit of the statute, 
which prôvides for a fine not to exceed $300. The défendants de- 
posited $500 with the trial court. That court directed that $300 be 
paid to the warden, and $200 be retained to abide the décision of this 
court. The défendants are entitled to a return of the $200. 

The décision is reversed, with direction to the trial court to take 
such proceeding as shall be necessary to secure the return of the pris- 
oners to the custody of the warden to serve the remainder of their 
sentence. 



BONNEK V. FIRST KAT. BANK OF ATHENS. 
(Circuit Court of Appeals, Fiftli Circuit. February 11, 1918.) 

No. 3051. 

1. BaNKRUITCT <S=>161(1)— PREFERENCES— WHAT CDNSTITUTES. 

A mortgage executed by the bankrupt more tlian four months before 
the pétition was flled, which uiider the state law was valid against credi- 
tors other than lien ereditors, is not, though recorded within the four- 
month period, opeu to attack under Bankruptcy Act July 1, 1898, e. 541, 
§ 60, 30 Stat. 562, as amended by Act June 25, 1910, c. 412, § 11, 36 Stat. 
842 (Comp. St. 1916, § 9644), relating to preferentlai transfers. 

2. Bankruptcy <g=>184(2)— Transfers— Attack by Trustée. 

A mortgage glven by a bankrupt more than four months before the flling 
of the pétition, which under , thé state law was valid against ereditors 
other than those havlng a lien, is not, though recorded wjthin the four- 
month period, subject to attack by the trustée, who, under Bankruptcy 

^=>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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Act July 1, 1898, c. 541, § 4.7a, 30 Stat. 557, as amended by Act June 25, 
1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1016, § 9631), takes the status of 
a lien creditor as of the tiine pétition was tiled ; the mortgage having 
been recoi'ded before the rlglits of aiiy lien creditors attached. 

In Error to the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Action by Thomas D. Donner, trustée in bankruptcy, against the 
First National l'ank of Athens. There was a judgment for défend- 
ant, and plaintifï brings error. Affirmed. 

Francis Marion Etheridge, Joseph Manson McCormick, and Henri 
Eouie Bromberg, ail of Dallas, Tex., for plaintiff in error. 

H. B. Marsh and H. E. Lasseter, both of Tyler, Tex., and A. B. 
Watkins, of Athens, Tex. (R. W. Simpson, N. A. Gentry, and A. G. 
Mcllwaine, ail of Tyler, Tex., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge. [1,2] By the judgment presented for 
review the asserted right of a trustée in bankruptcy to recover prop- 
erty transferred by the bankrupt by a mortgage executed more than 
four months before the pétition in bankruptcy was filed, but recorded 
within that time, was denied. The averments of the pétition did not 
show that the mortgage was invalid under the law of Texas, in which 
State it was made. Under the law of that state it was not necessary to 
record the mortgage to make it vahd against creditors other than lien 
creditors. Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 396, 
69 C. C. A. 240. It has been settled by authoritative rulings that under 
section 47a of the Bankruptcy Act, as amended in 1910 (36 Stat. 838, 
840), the trustée in bankruptcy takes the status of a lien creditor as of 
the time the pétition in bankruptcy is filed, and that under section 60 
of that act, as the same has been amended, such a mortgage as the one 
in question in this case does not constitute a voidable préférence. 
Martin v. Commercial National Bank, 245 U. S. 513, 38 Sup. Ct. 176. 

62 L. Ed. , January 14, 1918; Carey v. Donohue, 240 U. S. 430; 

Martin v. Commercial National Bank, 228 Fed. 651, 143 C. C. A. 173. 
The mortgage was recorded before the right as a lien creditor of any 
one other than the mortgagee attached, and is not subordinated to the 
subsec|uently attaching right of the trustée. 

The judgment under review is supported by the ruUngs memioned. 
It is aflirmed. 



CHICAGO TOWEL, CO. v. EOUSSO. 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1918.) 
No. 2492. 
1. Patents «3=3328 — Validitt — Invention — Anticipation. 

The Kousso patent. No. 1,157,046, clalnis 1 to 6, for Improvenients to 
towe! cabinets deslgned for supplylng in public places Indlvidual towels 
for successive users, which consisted of an elevated shelf, on which the 
towels rest, and a vetainlng rod which passlng through grommets of the 
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towelS' as they lie on shelf rlses above the stack o( towels and then for- 
ward and downward past the shelf Into a réceptacle where the towels fall 
as used, held valid showing Invention and not to hâve been anticipated by 
the prier art. 

2. Patents ®=a328 — Infbinqement. 

The Housso patent, No. 1,157,046, for Improvements In towel cabinets 
deslgned for supplylng in public places Indivldual towels for successive 
users, heU infringed as to elaims 1, 2, 3, and 5 by defendant's device in 
vphich a chaln was substltuted for retalning rod. 

3. Patents <g=5'237— Infringement — What Constitutues. 

Complainant's invention for Improvements In towel cabinets, whlch con- 
templated a rod arlslng from the shelf on whlch the towels were laid 
and then forward and down Into a réceptacle so as to hold and guide the 
towels therein when used, Is infringed by a device In whlch a chaln was 
substltuted and made to fnrnlsh the same purpose of the rod by reason 
of a hlgh door In front of the shielf ; thls being true though there is an 
advantage in the use of a chaln whereby the towels were ail fastened to- 
gether. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Bill by Jacques Rousso against the Chicago Towel Company. There 
was a decree for complainant, and défendant appeals. Modified and 
affirmed. 

The appeal hère concerns United States patent No. 1,157,046 to Rousso Oc- 
tober 19, 1915, for improvements in towel cabinets deslgned for supplying 
in public places indivldual towels for successive users. The patent shows a 
device in whlch there is an elevated shelf on whlch towels are laid flat. 
Each towel has neàr Its front edge an eyelet or grommet through wMeh there 
extends upward from the forward part of the shelf a rod, whlch, passlng 
through thè grommets of the superposed towels, rlses above the towels, then 
forward and downward past the shelf, then downward Into a réceptacle where 
the towels fall as used, but are retained on the rod untll they are renioved by 
some authorlzed person who wlth key or other device releases them from 
the rod in order that the used towels niay be dlsengaged therefrom and fresh 
ones strung upon it and placed upon the shelf. The object is to hold the 
towels in engagement wlth the rod, so they wlU remain in proper place untll 
used, and to prevent loss of towels. The >iser takes hold of the top towel of 
those on the shelf, lifts It over the gooseneck-shaped rod, uses it, and having 
used it drojis it, whereupon the rod guides It to the réceptacle for soiled towels. 
where it remalns in engagement wlth the rod untll removed as stated. 

Claims 1 to 6 are in issue and are as foUows: 

"1. In a device of the class described, a towel support; and a retalning 
niember extending upwardly from said support and then downwardly suffl- 
elently to constitute a suitable guide for a towel while In use, substantially as 
described. 

"2. In a device of the class described, an elevated towel support ; and a re- 
talning member extending upwardly from said support and then downwardly 
sufflciently below said support to constitute a suitable guide for a towel 
whlle in use, substantially as described. 

"3. In a device of the class described, an elevated towel support; and a 
retalning memjjer extending upwardly from said support and then down- 
wardly sufflciently below said support, said retainer belng provided below said 
sTipport wlth a substantially vertical portion of considérable length to con- 
stitute a suitable guide for a towel whlle In use, substantially as described. 

"4. In a device of the class desci'lbed, an elevated towel support; and a 
retalning member extending upwardly from said support, then outwardly and 
downwardly sufficlently below said support, then inclined rearwardly ami 
downwardly under said support and then downwardly substantially vertically 

®ï5»Foi otber cases see same topic &:KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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to constitute a sultable guide for a tovvel wMle In use, substantially as de- 
scribed. 

"5. lu a device of the class described, a towel support; and a retalnlng 
member extending upwardly from adjacent the outer edge of said support and 
then downwardly sutîiciently to constitute a suitable guide for a towel whlle 
in use. substantially as described. 

"6. In a device of the cluss described, a towel support ; and a retalnlng 
member extending upwardly froui adjacent the outer edge of said support, then 
out« ardly and downwardly sufficlently beloW said support, then Inclined rear- 
wardly and downwardly under said support and then downwardly substan- 
tially vertically to constitute a suitable guide for a towel whlle in use, sub- 
stantially as described." 

The défenses urged are nonlnvention, invalldlty on the prior art, and non- 
infrlngenient. 

The decree found the six claims valid and infringed. 

Cromwell, Griest & Warden, ail of Chicago, 111., for appellant. 
Joshua R. H. Potts, Egbert Robertson, Brayton G. Richards, and 
Arthur A. Oison, ail of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] The prior art shows a number of structures designed to serve 
individual towels and to hold them in engagement until released, in 
order to prevent loss. British patent No. 12,176, to Cassels et al., 
October, 1907, shows the stack of towels supported on a shelf with a 
rod extending upwards through the rear part of the shelf and through 
rings or eyelets in the towels. The towels are so folded that the free 
end of the lower towel hangs down through an opening in the shelf, 
and the towels are so interfolded that when the user seizes the down- 
hanging end of the lowest towel of the stack, and draws down the 
towel, he thereby draws through the opening the end of the next upper 
towel, leaving that towel likewise ready to be grasped by the next 
user, and so on until ail the towels on the shelf hâve been used. The 
used towel, when released by the user, drops down the straight rod, 
remains in engagement with it at the bottom until the soiled towels are 
removed. New ones properly folded are placed in position as before. 

United States patent to Way, No. 858,931, July, 1907, shows a 
coin-operated device where the towels hang suspended by rings or 
eyelets in the towel on a horizontal rod near the top of a box. On 
depositing the coin the nearest towel so suspended is moved slightly 
forward on the rod and slides down and downwardly and forwardly 
inclined continuation of the rod, falling on the bottom of the box. The 
user reaches into an opening in front of the box, grasps the towel, 
brings it out, and having used drops it, and it continues its course down 
the rod and rearwardly into a réceptacle into which the rod guides it. 

Rousso in his spécification points out that his device may also be 
coin-operated, though he does not specify the mechanism whereby 
this may be done. Rousso differs from thèse others in that his towel- 
retaining member — the rod — ri.=es from the shelf on which the towels 
rest, passes through the grommets in the forward part of the towels as 
they lie on the shelf, and above the stack of towels, and then forward 
and downward below the shelf as described, so that the user grasps 
and raises up the upper towel, brings it forward, and then downward. 
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In Cassels' device the rod passes through the rear part of the towel, 
and it is the lower towel that is grasped and drawn downward, while 
in Way's the towels do not lie on any shelf, but are ail siispended on the 
rod, and there is no rod rising upward through and above the towels, 
but the forward towel is moved further forward so that it drops 
downward upon a shelf or box bottom. While Rousso cannot claim 
invention in the use of a rod on which the towels are strung and which 
holds the towels while and after they are used, yet there is a degree 
of invention as well as of merit in his adaptation of the rod in the 
combination he describes. We find nothing in the prior art where the 
rod is so shaped and adjusted that the upper towel of a stack on the 
shelf must be taken, lifted up and then forward and downward, and 
is then dropped down into the réceptacle, being at ail times held on the 
rod in the manner that Rousso has described. 

It is insisted that one Straub conceived a towel rack which shows 
features of Rousso, and for which United States patent No. 1,038,984, 
was granted him September 17, 1912. This device shows, secured to 
a wall of the room a pair of brackets on which is fastened a plate or 
board a convenient distance from the wall, and on each end of the 
plate within the inside line of the brackets there is a bail which when 
locked in position is of inverted U-shape. The bails may be opened 
and closed very much as they are in letter or bill files in common use. 
The towels are strung onto thèse bails hanging over the plate between 
it and the wall, and the user may take a towel thus suspended, raise 
it and make use of it, and then drop it down on the front side of 
the bail where it hangs suspended over the forward edge of the plate, 
and there remains until removed, unless indeed a user takes one of the 
soiled forward hanging towels and makes use of it, returning it either 
to the front, or swinging it over the bails to the rear ; the towels 
after their use begins hanging on both sides of the plate, ard the 
forward towel being in truth the more convenient for the u»er to 
grasp. But assuming that the user of the Straub device takes the 
towel from the rear side, he lifts it upward and forward and drops it 
down; but hé leaves it suspended over the forward edge of the same 
plate in precisely the samè manner as are the towels on the other side. 
There is in fact no shelf in Straiib's in the sensé that there is a shelf in 
Rousso's device, for it is only the edge of his towel which reSts on the 
plate ; the towels themselves hanging down both bef ore and after their 
use. Thèse différences are substantial and eliminate Straub's structure 
from the prior art. The District Court rightly held the claims vàlid. 

[2, 3] The issue of infringement is not free from difficulty. In ap- 
pellant's device there is no rod employed as a towel-retaining jneans, 
but the towels are threaded upon a chain, the ends of which are locked 
together. The bunch of towels, presumably so prepared and threaded 
on the chain àt the laUndry, are laid flat on an elevated shelf of a 
cabinet. The chain, passing down through the eyelets of the stack 
of towels, drops léosely to the bottom of the cabinet. But the chain 
on the other side does not likewise fall down loosely from over fhe top 
of the towels, but on the contrary is carried and held upward above 
the level of the towel stack, and then forward, and from this point to 
which it is carried forward it drops down loosely toward the bottom of 
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the cabinet. The briilgîng and holding of the chain upward and for- 
ward is accompHshed by means of a front door of the cabinet which 
extends part way down from the top, and at the upper edge of which 
door there is a rod extending parallel with and across the front door 
an inch or so forwardly from the front of the door. The top of the 
door is higher than the stack of towels, and the chain rises and is 
held above the towels, over the top edge of the front door and over 
this projecting rod. Just below the lower edge of this door the front 
of the cabinet extends outwardly quite a distance, forming an open 
top for the extended part, with its front side sloping downward and 
backward to the front plane of the cabinet, and forming a sort of 
chute open at its top and leading into the cabinet. The user lifts a 
cover which is over the top of the cabinet, grasps the upper towel, 
raises it to the height of the front door, and then forward as far at 
least as the rod upon the door, and having made use of the towel 
drops it, and it falls by its own weight into the top of the forwardly 
projecting chute and backward toward or into the cabinet, remaining 
ail the time attached to the chain. When the towels hâve been used 
the laundryman or an attendant removes the bunch, chain, and ail, 
replacing them by clean towels strung and locked upon another chain. 

There is evidently advantage and utility in such a chain System, but 
it may not with impunity be incorporated in a device which infringes 
the patent of another. While Rousso's patent contemplâtes a rod as 
the towel-retaining member, it is apparent that a rope or chain or the 
like may be so disposed as to be the mechanical équivalent of the rod. 
Where, as hère, the chain is positively held so that it cornes up from 
the level of the shelf through the towels, and is by means of the door 
held higher than the towels and by means of the rod carried forward, 
we find that the chain has been so employed as to be the équivalent of 
the upward, forward and downward bend of Rousso's gooseneck rod, 
and performs its identical function in substantially the same manner. 

But it is claimed that one Fetherolf, prior to Rousso's invention 
date, designed and used a device showing this chain method for secur- 
ing and serving individual towels, and that, if appellant's device in- 
fringes Rousso, Rousso's patent is in turn thus anticipated in this 
prior use. Without undertaking to review the évidence on this sub- 
ject, we are satisfied that the District Court which heard the witnesses 
properly concluded that the Fetherolf prior use was not sufficiently 
shown to overcome the validity of Rousso's patent. 

We are not required to détermine, and we do not décide, that the 
employment of a chain or similar device for stringing and locking the 
towels necessarily infringes on Rousso's gooseneck-rod combination ; 
but we do find that, employed as it is in the particular device of appel- 
lant, held while in use upward and forward, it is the équivalent of 
Rousso's gooseneck rod, and présents in appellant's device the full 
combination of certain of Rousso's claims, thereby infringing. 

We find that the infringement is predicable on claims 1, 2, 3, and 
5, but not on claims 4 and 6. Thèse last include the élément of an 
extension rearward of the guiding rod, after passing below. the level 
of the shelf. We find nothing in appellant's chain as it hangs over 
the rod and into the chute, which is the équivalent of the rearward 
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guide afforded by Roiisso's rod as described in thèse claitns. The 
rearward movement of the towel in appellant's device is accomplished, 
not by the chain which hangs loosely from the rod across the door, 
but by the downward and rearward slant of the chute into which the 
towels drop. Claims 4 and 6 are therefore not infringed. 

The decree will be modified in âccordance with the views hère ex- 
pressed, and as so modified affirmed, with costs. 



WKNDELL et al. r. AMERICAN LAUNDRY MACHINEBT CO. et al. 

(Circuit Court of Appeals, Tliird Circuit. January 17, 1918.) 

No. 2303. 

1. Patents ®s»81 — Validity — Pbiob Pubmc Use — Bubden of Pboof. 

In an attack upon a patent, the patentée may In the beglnning stand 
upon the grant, which is prima facie évidence of the patent's validlty; 
and the burden of overcoming thls évidence of validlty by proof of In- 
validity, because of prier public use and sale, devolves upon the one at- 
tacklng the patent, wblch burden he must sustain by évidence so clear 
that it leaves no room for doubt. If he proves sale of the patented device 
and use by the public more than two years before the application, by évi- 
dence of thls character, the statute relieves hlm from provlng the inven- 
tor's intention thereby to abandon his invention to the publie, and es- 
tablishes an Inference of abandonttient before the grant of the patent, 
which unless successfully controverted by the patentée, invalidâtes the 
patent subsequently granted. The burden is then cast upon the patentée 
to controvert thls Inference by establishlng by full, unequlvocal, and con- 
vincing proof that such use and sale was not of the completed and com- 
niéreially operative device subsequently patented, and also that such 
use and sale was not absolute and unconditional, but was prlneipally and 
prlmarily for the purpose of perfecting the incomplète Invention by tests 
and experiments. 

2. Patents <®=>81 — VALiniiY — Pbiob Public Use. 

Evidence that machines ot the design of a la ter patent were manufac- 
tured, advertised, and some 20 or 25 sold to the trade generally, prier to 
two years before the application for the patent, some of which machines 
were still In use,, no changes having been made in them, except lu mlnor 
détails o^ construction, which dld not affect the prlnelple of their or- 
ganization and opération, held sufficient to Invalidate the patent, for prior 
public use. 

3. Patents <©=>328 — Validity. 

The Wendell patent, No. 1,1.37,438, for an ironlng machine, fi^ld void,- 
• for prior public use of the machine for more than two years before the 
application. 

Appeal from the District Court of the United States for tlie East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Theresa S. Wendell, administratrix of Fred Ç. 
Wendell, deceased, and The Willey Company, Incorporated, against 
the American Laundry Machinery Company and the I^ocust Laundry 
Company. Decree for défendants, and complainants appeal. Af- 
firmed. 

For opinion below, see 239 Fed. 555. 

(g=iFor other cases see same topic & KEY-NUMBBR In aU Key-Numbeted Dlgests & Indexe» 
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J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelphia, 
Pa., for appellants. 
Frederick F. Church, of Rochester, N. Y., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree of the 
District Court dismissing the plaintifï's bill charging infringement of 
Ivétters Patent No. 1,137,438, issued to the administratrix of the in- 
ventor, Fred C. Wendell. 239 Fed. 555. 

Wendell was an inventor of laundry machines or ironing mangles. 
For some time prior to the year 1909, he had been developing the 
machine of the patent in suit. This machine irons and dries flat 
laundry work, such as sheets, pillow slips, towels, napkins, etc., and 
consists essentially of two steam heated rotatable drums or cylinders 
superposed one above the other, to which the article to be ironed 
is fed and over which it is carried by a séries of belts or aprons, where- 
by the article is ironed on one side and then reversed and ironed on 
■aie other. In connection with this organization, there is means for 
supporting, driving and exerting pressure on the various drums, roUs 
and aprons. 

The Willey Company, a corporation created to exploit the Wendell 
machine, began the manufacture, advertisement and sale of that ma- 
chine in 1909, continued it through 1910 and 1911, and for a period 
after the death of Wendell on December 9, 1912. 

As Wendell had not applied for a patent for his invention, his admin- 
istratrix employed an expert machinist to develop in association with 
a patent soliciter the necessary matter for a patent application. On 
February 1, 1913, she applied for the patent which was granted later 
and is now in suit. She then constituted The Willey Company exclu- 
sive licensee. 

The patentée and the licensee brought this action against the Ameri- 
ican lyâundry Machinery Company as maker, and Eocust Laundry 
Company as user, of a machine which they charge infringes claims 1 
to 5 inclusive of the Wendell patent. 

While the case covered the usual range of issues as to validity and 
infringement, it was principally tried and was finally decided on the 
single issue of the patent's invalidity because of public use and com- 
mercial sale of the patented device more than two years prior to the 
application for the patent. R. S. Sec. 4886. As that issue was purely 
one of f act, and, as determined, was conclusive of the controversy, we 
shall limit our inquiry to it, or rather, to the phase of it raised on the 
appeal. 

[1] The plaintifï's exception to the decree below is not directed 
against the facts, which are either admitted or else proved by undis- 
puted évidence, but is directed against the inferences which the 
court drew from them, raising questions of the burden of proof and 
sufficiency of the évidence. 

The rule of burden of proof in such cases is so well established 
and was so fuUy discussed by the learned trial judge, that élaboration 
is not necessary. Stated very briefly, it is this: In an attack upon a 
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patent, the patentée may stand on the grant of letters patent, which is 
prima facie évidence of the patent's validity. In the beginning, no 
f urther burden is imppsed upon him. The burden of overcoming this 
évidence of vaHdity by proof of the patent's invalidity because of prior 
public use and sale, devolves upon the one attacking the patent. This 
he must sustain by évidence so clear that it leaves no room for doubt. 
Coffin V. Ogden, 85 U. S. 120, 124, 21 L. Ed. 821 ; Miller v. Handley 
(C. C.) 61 Fed. 101 ; Interurban Co. v. Westinghouse Co., 186 Fed. 
166, 108 C. C. A. 298; Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 
772, 38 L. Ed. 657. If he proves sale of the patented device and use 
by the public more than two years before the application, by évidence 
of this chafàcter, the statute relieves him f rom proving the inventor's 
intention thereby to abandon his invention to the public, and estab- 
lishes an inference of abandonmerit of the invention before the grant 
of the pateiit, which, unless successfully controverted by the patentée, 
invalidâtes the patent subsequently granted. But this inference may 
be controverted by the patentée, upon whom is then thrown the bur- 
den of establishing by full, unequivocal, and convincing proof that 
such use and sale was not of the completed and commercially operatiye 
device subsequently patented, and also that such use and sale was not 
absolute and unconditional, but was principally and primarily for the 
purpose of perfecting the incomplète invention by tests and experi- 
ments. Swain v. Holyoke Machine Co., 109 Fed. 154, 48 C. C. A. 
265; Id., 111 Fed. 408, 49 C. C. A. 419; Smith v. Sprague, 123 U. 
S. 249, 8 Sup. Ct. 122, 31 L. Ed. 141 ; Delemater v. Heath, 58 Fed. 
415, 7 C. C. A. 279 ; Egbert v. Lippmann, 104 U. S. 333, 26 h. Ed. 755 ; 
American Ballast Co. v. Davy, 220 Fed. 887, 136 C. C. A. 453. And 
just hère arises the remaining issue as to the sufficiency of the évi- 
dence upon which the trial court found abandonment by prior public 
use and sale. 

[2, 3] We hâve given very careful considération to the évidence 
in this case. As a récital of it would serve no useful purpose, we shall 
confine burselves to a statement of our conclusions. 

The critical date is February 1, 1911, being a date two years prior 
to the date of the application for the patent. The défendants called the 
président of The Willey Company and proved by him that his corpo- 
ration had advertised for sale and had sold machines of the design of 
the Wendell patent under the trade name of "Royal Calendar" as 
early as 1909, and had manufactured and sold to the trade generally 
between twenty and twenty-five machines before February 1, 1911. 
For prior public use and sale, the défendants relied upon three ma- 
chines: One was installed in the Elite Eaundry and paid for in 1909; 
another in the Cambridge Laundry in 1910; and another in the Pil- 
grim Laundry in the same year. They proved that thèse three ma- 
chines had been in continuons commercial use from the dates of their 
installation to the hearing of this case. The plaintiff endeavored to 
show in rebuttal, that thèse machines were sold for expérimental 
pùrpcises, and introduced testimony that altérations Were made in them 
at différent times, that they were unsatisfactory both to the inventer 
and to the purchasers, and that none of the machines put out by The 
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Willey Company before February 1, 1911, was "an absolutely perfect 
machine until sometime after February 1, 1911." The altérations that 
were made had relation to the adjustment of aprons and the substi- 
tution of spring pressure for pneumatic pressure on the roUs, and to 
other détails, which did not change or affect the principle of the or- 
ganization and opération of the machine as subsequently patented. 
Therefore, within the sensé of American Ballast Co. v. Davy, 220 
Fed. 887, 136 C. C. A. 453, and 220 Fed. 890. 136 C. C. A. 456, and 
Star Mfg. Co. v. Crescent F. & S. Co., 179 Fed. 856, 103 C. C. A. 342, 
thèse altérations must be deemed merely incidental and cannot save the 
claims in issue from the légal effect of prior public use and sale within 
the meaning of the statute. 

There was no évidence produced by the plaintiff from which the 
inference might be drawn that the machines of Wendell's design, sold 
to the pubhc and used prior to February 1, 1911, were put eut for 
expérimental purposes, Elizabeth v. Paving Co., 97 U. S. 126, 24 L. Ed. 
1000; or for any purpose other than that of commercial profit. In 
fact, the indisputable inference to be drawn from the testimony is, 
that the machines were advertised and sold in the ordinary course of 
commerce as completed machines ready for operative use in the 
business for which they were designed. 

We are of opinion that the claims in suit are invalid, and therefore 
direct that the decree below be 

Affirmed. 



KELIANCE CONST. CO. et al. v. HASSAM PAVING CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit. January 7, 1018.) 

No. .'5026. 

1. Patents ®=>319(1)— Infkingement — Measube of Damages. 

Where the owner of a patented process granted exclusive licenses with- 
in designated territorles to auxijlary compnnles, who explolted and used 
the process therein, the royalty charged sueh companles is not a fair 
measure of the damages for which an Infringer is liable. 

2. Patents <S=287 — Infbingement — Liabihtt of Municipal Corporation. 

A municipal corporation, which contracted for the laylng of pavement 
on îts .streets by an infringing process, is liable jolntly with the con- 
tractor for damages for the lufringement. 

iJ. Patents <S=>.'î24(1) — Suit Fon Infbingement — Appeal — Accounting — No- 
tice oF Heabing. 

A clty, agalnst which, with other défendants, a decree for Infringe- 
ment was rendered, which stipulated with respect to and had actual no- 
tice of the hearing before the master, at which Its offlcers appeared and 
testified, was not prejudiced by the fallure to serve formai notice upon it 
at the tlme of the hearing, and where it made no objection before the 
master, or Sn the court below, cannot raise the objection of want of notice 
for the first tlme in the appellate court. 

4. Patents i©=>287 — Ini-hingement — Liabilitt of Suret.y for Infringer. 

A surety company, which In aid of an infringing paving contractor exe- 
cuted a bond to indemnify the clty, for which the pavement wns to be 
laid, agalnst liablUty for infringement, thereby became a party to the 
infringenient, and jolntly Uable therefor. 

®=sFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgçsta & Indexe» 
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Appeal f roni the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Suit in equity by the Hassam Paving Company and the Oregon Has- 
sam Paving Company against the Reliance Construction Company, 
the city of Hood River, and the National Surety Company. From the 
final decree, défendants appeal. Affirmed. 

Ralph R. Duniway, of Portland, Or., for appellants. 
Carey & Kerr, of Portland, Or., and Louis W. Southgate, of Won- 
cester, Mass., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. This appeal présents only the question 
of the amount of damages awardable for the infringement of letters 
patent No. 861,650, issued July 30, 1907, to the Hassam Paving Com- 
pany, a corporation of Massachusetts, for an invention entitled "pro- 
cess for laying pavement," and the question of the liability of the 
three défendants to the suit — the city of Hood River, on whose streets 
the inf ringing pavement was laid, the Reliance Construction Company, 
the corporation by vi^hich it was laid, and the National Surety Com- 
pany, which guaranteed to hold the city harmless against damages for 
infringement. The complainants were the patentée and the Oregon 
Hassam Paving Company, a corporation of Oregon, to whom the 
patentée had granted an exclusive license to use, and to vend the right 
to use, the patented invention within the state of Oregon. After 
decreeing an injunction, the court belpw referred the cause to the 
masterfor accounting. The master found that the profits of the Con- 
struction Company were $2,362:40, but found that a reasonable royalty 
for the use of the patented process was 2.S cents per square yard, and 
that on that basis $4,527.73 was recoverable as damages. The mas- 
ter's report was affirmed, and thé final decree was that the complain- 
ants recover from the défendants and eaçh of them $4,527.73 dam- 
ages, with costs and disbursements. 

The Construction Company assigns error to the rejection of a por- 
tion of its overhead expenses in fixirig the amount of the profits which 
it derived from the contract. In th^e view which we take of the case, 
it is unnecessary to consider that question. , The profits are ignored 
in the final decree, which is for damages based solely on a reasonable 
royalty chstrgeable for the infringement, following Dowagiàc Mfg. Co. 
V. Minnesota Plow Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398. 

[1] It is contended that the royalty should hâve been fixed in the 
sum of 15 cents, instead of 25 cents, per square yard, and the conten- 
tion is based upon the fact that 15 cents was the amount charged by 
thé patentée to the licensee, and by the patentée to other subsidiary 
companies, to whom it gave similar licenses. We agrée with the mas- 
ter that the évidence shows that the royalty of 15 cents a yard was 
charged by the patentée, not to the public generally, but to construc- 
tion corporations, to whom it gave licenses, and that that sum should 
not be taken as a proper measure of damages in the case of an in- 
fringement of the patented right. It is obvions that the sum charged 
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by the patentée as royalty to auxiliary companies, who receive ex- 
clusive licenses for a designated territory, and who invest capital and 
incur the expense of preparing plants, and enter into the business of 
supplying the patented article, would be an inadéquate royalty and 
measure of damages for infringement. The patentée, in considération 
of the benefit which it obtains from the act of co-operation of an aux- 
iliary Company, in introducing the patented improvement and exploit- 
ing it, thereby securing a far greater return for the use of its inven- 
tion than could be obtained by dealing with individual users, may well 
afïord to fix a low rate of royalty to such licensees. For the infringer 
in this case to pay the licensee damages measured in the figures of a 
royalty of 15 cents would not meet the demands of justice. 

The évidence is that the customary profit of the licensee for laying 
the patented pavement was 45 cents per square yard, and that such 
was its charge for permission to use the process. We are not advised 
of the terms of the license contract, further than that it gives to the 
licensee the exclusive right to use, and to license others to use, the 
patented invention within a designated territory, and that the patentée 
is to receive therefor a royalty in the sum of 15 cents per yard. What 
the respective rights of the appellees are as to damages recovered for 
infringement is not disclosed. On a basis of 15 cents as a reasonable 
royalty for damages in this case, if the licensee is entitled to receive 
and retain the sum paid for damages, the patentée would receive 
nothing for the use of its patent. If, on the other hand, it is payable 
to the patentée, the licensee would receive nothing for the invasion 
of its exclusive rights under the license. We agrée with the court be- 
low that the master's finding "is as favorable to tlie défendants as 
they can reasonably ask or expect." 

[2] The city of Hood River contends that it is not a joint infringer, 
and that no recovery of damages can be had against it in a suit in eq- 
uity, citing and relying upon Elizabeth v. Pavement Co., 97 U. S. 
126, 24 L. Ed. 1000. The court in that case applied the law as it was 
before Act July 8, 1870, c. 230, § 55, 16 Stat. 198, 206, authorizing 
courts of equity to allow damages in addition to profits, and held that, 
although the city, by letting a contract to put down a pavement which 
infringed the complainant's rights, had made itself liable to damages 
for using the patented improvement, damages were not recoverable 
in that suit, which was a suit in equity, and that profits only could be 
recovered therein, and that, since the city had paid the contracter for 
the pavement the same price that it would hâve been required to pay 
the patentée, it derived no profits. In the présent case the city paid 
the contractor considerably less than it would hâve been required to 
pay the licensee of the patent. But, as damages are recoverable as 
provided in the act of July 8, 1870, the city having been a joint tres- 
passer with the Construction Company, recovery against it is not lim- 
ited to the actual profits it derived, but may include damages, and 
should be measured in the sum which is fixed as damages against the 
Construction Company. The liability arises in tort, and not on con- 
tract, and the municipal corporation is liable as any other infringer. 
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Allen V. Mayor, 17 Blatchf. 350, Fed. Cas. No. 232; Asbestine Til- 
ing & Mfg. Co. V. Hepp (C. C.) 39 Fed. 324; Painter v. Napoléon Tp. 
(D. C.) 156 Fed. 289, 292; dity of Akron v. Bone, 221 Fed. 944, 137 
C. C. A. 514. 

[3] The city of Hood River contends that it has been deprived of 
its right to appear and offer testimony before the master, that sum- 
mons to appear before the master was' served only on its codefendants, 
and that it had no notice of the proceeding. To this it is sufficient to 
point to the fact that on March 27, 1916, 30 days before the date set 
for the hearing before the master, ail the défendants stipulated that 
the parties proceed with the accounting under the decree ; that on the 
hearing the couhsel who represehted the other défendants were, so far 
as the record shows, also counselfor the city of Hood River; and 
that the mayor and some of the councilmen of the city appeared and 
gave testimony before the master. The city therefore had actual no- 
tice, and if, indeed, there was f ailure to give technical notice of the 
time and place of the hearing to "each of the parties or their solici- 
tors," as required hy rule 60 (198 Fed. xxxvi, 115 C. C. A. xxxvi), 
the city of Hood River, whose officers, were aware of the hearing, 
should, if it was thought that the city's rights had been prejudiced 
thereby in any way, hâve made timely objection, either before the mas- 
ter or to the court upon the coming in of the master's report, or later 
by a motion to set aside the order of confirmation. The objection in 
this court cornes toc late. 

[ 4 ] The National Surety Company contends that it was not a prop- 
er party to the suit, and that the decree is erroneous in that it awards 
the appellees a judgment for damages against it. The Surety Com- 
pany was held jointly liable with the other infringers for the reason 
that it aided and abetted the Construction Company and assisted in 
inducing the infringement by executing the indemnity bond to hold 
the city harmless against damages for infringement of the patent. It 
is the gênerai rule that défendants may be united in an infringement 
suit wherever there is a joint wrongdoing, or where there is privity 
or connection between them, or where they aid and abet the infringe- 
ment. Thompson-Houston Electric Co. v. Ohio Brass Co., 80 Fed. 712, 
26 C. C. A. 107. See, also, the opinion of Mr. Justice Bradley in 
American Bell Téléphone Co. v. Albright (C, C.) 32 Fed. 287. 

It is urged that the appellees hâve no cause of action against the 
Surety Company on the indemnity bond, and this is true. But hère 
the suit is not on the indemnity bond, but it is for the tort of the 
Surety Company in aiding and abetting the infringement, whereby it 
became a joint infringer. In American Bank Protection Co. v. Elec- 
tric P. Co. (C. C-) 181 Fed. 350, it was held that directors of a corpora- 
tion cannot be held individually liable for infringement of a patent by 
the corporation merely beeause they had signed a paper agreeing to 
save harmless from infringement suits purchasers who had previously 
bought the infringing devices. It was beeause they had not executed 
the indemnity contracts until after the fuU accompHshment of the 
infringement, and beeause the court expressly found that the indem- 
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nity contracts were never used to induce inf ringement, that the court 
held that the directors were not liable as joint infringers. 
The decree is affirmed. 



PITTSBURGH IROX & STEEI. FOUNDRIES CO. t. SEAMAN- 
SLEETH CO. 

(Circuit Court of Appeals. Third Circuit. December 14, 1917. On Pétition 
for Reliearing, January 29, 1018.) 

No. 222S. 

1. Patknts «©=3328 — VALiDriT and Infbingeîient — ArxoT or Inox. 

Tbe Siieer anfl Forster patent, No. 1,071.304, claiin 1, for an alloy of 
lion uamed "Adamlte," eovers a new article of miinutacture, différent 
from, but havlng characterlstics of, botli cast Iron aud steel. Siich claim 
was not antidpated, is not invalid for Insulticlency of description, and 
discloses novelty and patentable Invention ; tlie product belng extreniel.v 
valuable for the manufacture of roUs. Evidence considered, however, aiul 
hclii Insuflicient to establish Infrlngenient, but to show that defendant's 
product, while hnving an npproximate similarity of aiialysls and pcr- 
fonnance. possesses physical characteristics vvhich distinguish it from 
Adamite, and in fact is not Adaniite. 

2. WOIÎD.S AND l'URASKS — "COMBINED CaIIHON." 

Tlie terni "coiubined carbon," as used in the metallurgy of iron anO 
steel, means carbon in union vvith some one or more metallic constituents 
in the iron alloy. 

BuUington, Circuit Jndge, dlsseutlng In part. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Pittsburgh Iron & Steel Foundries Company 
against the Seaman-SIeeth Company. Decree for défendant, aud 
complainant appeals. Affirmed. 

For opinion below, see 236 Fed. 756. 

Frederick W. Winter, of Pittsburgh, Pa. (Frederick P. Fish, of 
Boston, Mass., of counsel), and Thomas Patterson, H. V. Blaxter, and 
F. N. Barber, ail of Pittsburgh, Pa., for appellant. 

Charles M. Clarke, of Pittsburgh, Pa. (James I. Kay, of Pittsburgh, 
Pa., Francis T. Chambers, of Philadelphia, Pa., and Ralph C. Powell, 
of Pittsburgh, Pa., of counsel), for appellee. 

Before BUFFINGTON. McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. The bill charges infringement of Let- 
ters Patent No. 1,071,364, issued August 26, 1913, to James Ramsey 
Speer and William L. Forster, assignors of the plaintifï, for "Alloy 
of Iron." The défenses are invalidity and non-inf ringement. The 
District Court found for the défendant on both issues and dismissed 
the bill. 236 Fed. 756. The plaintifï took this appeal. 

^=3For other casns see same toplc & KEY-NUMBEU in ail Key-Numbereil Digests & Indexes 
248 F.— 45 
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[1] The case has to do with an alloy of iron, which, in addition to 
iron, contains seven ingrédients in small and varying proportions. They 
are carbon, silicon, chromium, nickel, phosphorus, manganèse and sul- 
fur. AU thèse ingrédients are found both in the product manufactur- 
ed by the plaintiff under the patent and described to the trade as 
"Adamite" and in the alleged infringing product of the défendant 
made and marketed under the name of "Phœnix Métal." 

The patent contains two claims, the second prescribing ingrédients 
in précise proportions, the first, in proportions within given ranges. 
The fîrst claim only is in issue. The patentées say: 

"We clalm — 1. As a new article of manufacture, an alloy comprlsing essen- 
tially Silicon .10% to 2.00% ; chromium .5% to 1.50% ; nickel .25% to 1.00% ; 
sulfur, iwt exceeding .05%; phosphorus, notexceedlng .1^%; manganèse, not 
exceeding .45% ; total carbon 1.25% to 3.50% ; and Iron approximately suffl- 
cient to complète the lOOîc." 

Alloys containing the ingrédients of the claim appeared in the 
manufacture of iron and steel long before the patent. Thèse several 
ingrédients were known to possess definite characteristics or proper- 
ties, which, when brought together in alloy, bore upon one another and 
upon the-ultimate product in well defined ways. The patentées dis- 
covered no new chemical properties or functions in them. Variations 
in their proportions produced variations in their chemical effect upon 
one another, and in the chemical and physical characteristics of the 
product. Thus when a given property, as hardness, toughness, 
strength, was desired, the f ounder obtained it by employing in alloy 
the particular ingrédients which the metallurgist had taught him 
would produce that property and by pursuing methods of heating 
which he had largely taught himself . The learning of the metallurgi- 
cal engineer and the skill of the fouhder, though separate and distinct, 
were inseparably combined in producing the resuit. 

Men of thèse classes in vast numbers had been working together 
many years before the patent, and by thousands of tests and experi- 
ments and by manifold achievements, had made the metallurgy of iron 
and steel a broad and highly developed field. A claim to monopoly of 
any part of that iîeld by one entering it at this late day can be sustain- 
ed only by clear proof of discovery of something there not before 
found, of an invention of something not before there. Such is the 
claim of the patentées. 

The thing which the patentées claim to hâve invented is an alloy, 
which is "a new article of manufacture" — in a sensé, a new métal. 
Its base is iron, but the métal is neither cast iron nor steel, though 
possessing characteristics of both. It resembles cast iron in its lack 
of the quality of elongation, in its résistance to abrasion and in its 
high carbon content ; it resembles steel in its tensile strength, tough- 
ness, capacity to be worked or forged, and in the form of its carbon 
content. It is claimed that it bridges the gap between irons and steels 
— having chemical characteristics more nearly approaching the former, 
with physical properties equal to if not excelling the highest grades 
of the latter. It has been termed a metallurgical paradox. The name 
given it is — "Adamite." 
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The validity of the patent dépends upon the ability of the plaintiff 
to establish two facts: First, that Adamite is a new métal; and, 
second, that the formula of the daim will produce it. The first is the 
basic fact, for the formula of the claim, both as to ingrédients and 
proportions, is not altogether new. When we speak of Adamite as a 
new métal, we mean new in the sensé of being différent from, not 
merely a variation of, an old métal, as steel differs from cast iron. 

We shall not discuss in this opinion the highly technical subject- 
matter of the patent the full significance of which is difficult to grasp 
without elaborate présentation, but shall content ourselves with a 
statement of the conclusions upon which, after close study, we base our 
décision. 

[2] The striking thing or central characteristic in the chemistry of 
the patent alloy is its carbon content, both as to quantity and form. 
Jn quantity it lies well within the range of cast iron, but in form, it is 
that of steel. Its form is mainly combined carbon. That term, as 
used in the metallurgy of iron and steel, means carbon in union with 
some one or more metaUic constituents in the iron alloy, for instance, 
iron carbide or the double carbide of iron and chromium. The method 
of obtaining very high carbon in combined form, by the given pro- 
portions of carbon combining and métal hardening ingrédients of the 
patent alloy, in conjunction with the skill of the founder, is a matter 
of less concern just hère than the fact that in the alloy of the patent, 
high carbon conibined is chemically obtained, and that it contributes 
to and in a measure produces characteristics not before shown in any 
métal. 

Aside from the chemistry of its composition, Adamite has charac- 
teristics of structure and performance which distinguish it scientifical- 
ly and commercially from other metals. It has the quality of intense 
hardness and toughness (steel characteristics) coupled with an extraor- 
dinary ability to withstand abrasion, especially under beat (cast-iron 
characteristic). Thèse are procured without the use of the expensive 
ingrédients, chromium and nickel, in large quantities, by depending 
primarily upon high carbon, the cheapest hardening élément — and us- 
ing it in excess of what was considered permissible in a product having 
steel characteristics. Its tensile strength is more than twice that of 
ordinary soft steel. While possessing the stiffness of cast iron with 
its casting characteristic, it has the hardness and toughness of steel 
with the ability to be forged, rolled and worked like steel. 

It is testified that when made into rolls it does from two to four 
times the work of other rolls in use when it came on the market and 
lasts from two to four time§ as long, thereby increasing output and 
decreasing cost of production and opération. 

The fact that Adamite possesses thèse qualities and that they are 
qualities of merit, is evidenced by the tribute paid by the art in very 
substantial royalties and in a steadily increasing consumption at priées 
markedly higher than those asked for rolls of other metals. 

While the défendant has met the case with much évidence that the 
art contained a vast number of alloys of varying degrees of hardness, 
toughness and strength, produced by the energetic agents of carbon, 
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chromium and nickel f ree f rom patent restraint, it has not shown that 
thèse characteristics or properties existed in the measure, in the com- 
bination, and in the peculiar relation in which they are found in 
Adamite. It has not shown that Adamite does not possess the char- 
acteristics claimed for it, or that any product possessed them before. 
In fact, there is évidence in abundance that there is such a product 
as Adamite; there is no évidence that there is no such product. 

The alloy being novel, the next question is whether it was the re- 
suit of an inventive conception. It was manifestly not an obvious 
combination. While its proportions were reached after many experi- 
ments, they were the resuit to which the experiments were directed. 
Somewhere in their progress lay a conception of the thing achieved. 
If the thing is otherwise a patentable invention it does not fail for 
lack of a definite point at which the conception appeared. 

Aside from the question of patentable invention, the validity of the 
patent is challenged on the ground that its disclosure is insufficient. 
in this we find for the patent. The charge of insufficiency of dis- 
closure is based doubtless upon the lack of disclosed mechanical dé- 
tail, made necessary by the fact that the skill of the founder in pur- 
suing foundry practice is called upon to supplément the metallurgical 
disclosure of the patent. It is impossible to disclose in a patent the 
founder's peculiar skill, and being no part of the invention, it is not 
required to be made a part of the patent disclosure. 

That the disclosure is sufficient when read by one skilled in the 
art, is evidenced by the fact that when followed with skill, the product 
of the patent is obtained. When followed by one unskilled or when 
something else is obtained, the validity of the patent ceases to be a mat- 
ter of concern. 

The remaining question as to the patent's validity is whether the 
disclosed invention had been anticipated by alloys of the same formula 
in the prior art. 

The défendant found in the prior art and produced in évidence for- 
mulas and analyses of many iron and steel products, which were 
either within the analysis of the patent alloy or as close to it as is 
the analysis of the product of the défendant upon which the plaintiff 
bases its charge of infringement. Thèse analyses appeared in pat- 
ents, publications, and in the records of steel manufacturers kept in 
the regular course of their business. They are Hadfield Patents, Nos. 
732,365 and 735,666; the Borchers Article; the Totten Patents, No. 
872,483 ; 878,691 ; 947,263 ; Isaac G. Johnson Co. ; Crucible Steel Co. ; 
use of Mayari ore by Carpenter Steel Co., Maryland Steel Co., Read- 
ing Iron Co., and the défendant. 

To the voluminous évidence upon the défense of anticipation we hâve 
given careful study. We find it unnecessary to discuss the évidence 
in this opinion for the reason that ail of it is fatally déficient in one 
essential, namely, in failing to show that the products of the several 
prior art analyses were Adamite. 

While showing products of varying characteristics and recording 
faithfully the progress of the art of steel making, the alleged antici- 
pating alloys nowhere showed or even suggested when made or pub- 
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lished that they were Adamite or were metals which possessed in 
structure or performance the Adamite characteristics of cast iron and 
Steel, or suggested to the art either the existence of such a métal or 
how to make it. If any one of the alleged anticipating alloys was 
Adamite, that fact, so far as the record shows, was not known to those 
who produced it or used it, and not being recognized as a new product 
with its distinctive characteristics, its production was purely an accident 
without profit to the art and without value as an anticipation. We are 
satisfied, therefore, that Adamite has not been anticipated by al- 
loys, which, while accidentally of the same analyses, were not shown 
to be the "article of manufacture" of the patent. 

We are of opinion that Adamite is what it is said to be, namely, 
"a new article of manufacture," différent from but similar to both 
cast iron and steel, that its production involves invention, and that 
claim 1 of the patent is valid. 

We now approach the question of infringement. The patentées ad- 
mit that as metallurgy is not an exact science, any use of the patent 
formula within the wide range of each élément will not necessarily 
produce Adamite (otherwise they are forced to admit anticipation), 
and that Adamite is produced only when one skilled in the art follows 
the formula with a proper regard to the corrélation of its several élé- 
ments. This being admitted, then certainly a person may pursue the 
formula and not get Adamite. Then he does not infringe. Or he may 
pursue the formula and get Adamite. Then he does infringe. The 
principal question upon the issue of infringement, therefore, is, not 
whether the defendant's product was of the analysis of the patent, 
but whether the defendant's product was the product of the patent, 
namely Adamite. This being the question, it may be inquired into 
along three lines: 

1. Whether the formula of the defendant's alleged infringing al- 
loy was the patent formula; 

2. Whether it was outside the patent formula because of its higher 
percentage of sulfur; and 

3. Whether the product of the défendant, either within or without 
the formula of the patent, was Adamite. 

The analyses of the defendant's métal, ofïered as évidence of in- 
fringement, were not literally within the formula of the patent. They 
were within the formula as to percentages of ail ingrédients except that 
of sulfur. As to percentages of that ingrédient they were uni- 
formly and radically higher. The défendant maintains that this dif- 
férence saves it from infringement; the plaintiff charges that the 
défendant used an excess of sulfur as a supplément to a low percent- 
age of chromium (though such low percentage was within the chromi- 
um proportion of the patent) ; that this sulfur excess was the équiva- 
lent of any deficiency in the chromium of the patent alloy, and consti- 
tuted infringement. Upon this point there was sharp controversy 
among the experts. But whatever may be the solution of this metal- 
lurgical question, the thing which we want to know is — what did the 
défendant get from what it used. If it got Adamite, then we must dé- 
cide the question of équivalents in order to détermine whether it got 
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it in the way the patent taught. If it did not get Adamite, it is imma- 
terial whether an excess of sulfur was or was not an équivalent cf. 
any part of the patent percentage of chromium, for then it did not 
infringe. 

The parties to this litigation are rival manufacturers of rolls. The 
essentials of a good roll sought by ail roll manufacturers are hardness, 
résistance to abrasion, strength to withstand prodigious strains, and 
durability. Each had striven independently and in its own way to 
make improvements in thèse qualities. Each had succeeded. They 
had worked, as it now appears, on diametrically opposite lines. The 
plaintiff, through the patentées, employed chromium and chromium 
alone as an élément to overcome the natural inclination of carbon 
to crystallize and to fix and hold it in combined form (omitting for the 
moment the influence of the élément of silicon). The patentées did not 
employ sulfur for that purpose. They defined in their patent what 
éléments were "essential" to produce that chemical resuit. Sulfur was 
not one of them. In fact they considered sulfur an impurity and re- 
pudiated it as an élément or chemical to produce any desired resuit. 
They recognized it as a necessary evil and arranged to overcome it. 
They dealt with sulfur in iron because it was there and beeause it 
was impossible to eliminate it economically. They regarded it as a 
nuisance and an élément not to be u^sed but to be gotten rid of so far 
as could be done. Therefore, in their formula, the patentées placed 
sulfur at a low maximum (.05%), and called for its réduction to al- 
most the vanishing point. 

In making its rolls* the défendant pursued just the opposite practice. 
It recognized a merit in sulfur. It considered that (in its business 
at least) the merit of sulfur offset its objectionable quality and pro- 
ceeded to make use of it. It did not reduce the normal sulfur con- 
tent of its ràw materiàl, but, long before the patent (March, 1911), 
it actually increased sulfur above the normal content of the ore by 
deliberately adding iron pyrites to its alloy. It used a percentage 
of sulfur that was from two to four times the permissible maximum 
of the patent proportion. It did this to obtain an effect which was not 
then widely known sulfur would produce. That effect was double : 
first, it hardened and made smooth the surface of the roll, and second, 
(whéther the défendant knew it or not,) it acted to hold the carbon in 
combined form not merely on the surface but throughout the section, 
and produced the resuit (which the défendant did know) of hardening 
the whole métal, the very quality which later the patentées sought, 
and obtained perhaps in a greater degree, by the use of chromium. 
If sulfur in the proportion used by the défendant did hold carbon in 
combined form and did thereby harden the métal of the section, the 
défendant achieved the resuit in a way différent from that disclosed 
by the patentées, for the patentées' way was by the use of chromium. 

But the défendant did not long rely upon sulfur alone for the hard- 
ening of its métal, because it was well known that chromium would 
overcome the opposite effect of silicon and hold carbon in combined 
form and harden métal. Therefore, as a combined chemical and com- 
mercial expédient, the défendant began as early as September, 1911, 
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(six months after resorting to sulfur and two years before the Ad- 
amite patent,) to use an iron ore known as Mayari ore, because, un- 
like any other iron ore, it contained in its natural state the alloying 
éléments of chromium and nickel. It used this ore with thèse two 
chemical éléments in order to obtain in the métal of its rolls the very 
har Jening effect which chromium was then known to produce, and the 
toughening effect which nickel was known to produce. By hundreds 
of assays of metals made through two years before the patent, the 
défendant showed that, in the manufacture of its rolls, it used the 
chromium and nickel content in Mayari ore in varying proportions, 
(sometimes within the proportions afterwards given in the patent,) 
together with sulfur in much higher proportions than the sulfur pro- 
portion of the patent formula. 

The natural chromium of Mayari ore was used to supplément the 
high sulfur of its previous practice, and the two became the agents em- 
ployed by the défendant long before the patent to do the thing which 
those two ingrédients were then known to do, namely, hold carbon 
combined and thereby harden métal. It is claimed by the défendant 
that it began this practice of roll métal making long before the patent 
and consistently pursued it down to the bringing of this suit. It is 
not disputed that the défendant began it before the patent and prac- 
ticed it beyond the date of the patent in a manner which metallurgi- 
cally and commercially was a distinct advance in the art. 

Having shown that for their purpose sulfur is bad, certainly the 
patentées cannot complain of its use by another who finds that for his 
purpose it is good. The défendant says in efifect: 

"Sulfur Is bad for some purposes, but I hâve found that it combines car- 
bon and hardeiis métal. Therefore, for my purpose sulfur is good. I will use 
it in large quantities. Chromium doe.s the same thing. Everybody knows 
that. I will use chromium too. I will vary the proportions of one or the 
other or of tioth of thèse ingrédients in my alloy until I get the hardness I 
want. Nobody told me to do this. Certainly the patentées did not." 

As we hâve said, the défendant had used chromium and sulfur in 
varying proportions to combine carbon and procure hardness for some 
years before the patentées obtained the patent whereby carbon is 
combined and hardness obtained essentially by chromium and in no 
degree by sulfur. Their licensee now complains that in continuing 
its early chromium-sulfur practice beyond the date of the patent, in 
différent proportions, the défendant employed an équivalent of the 
alloy of the patent, and infringed. The charge arose in this way: 
After using Mayari ore for three years with nickel and chromium 
running on an average of about .30% and .50% respectively, and in the 
relation of about three parts nickel to five parts chromium, with sulfur 
at about .16% the défendant, on August 17, 1914, raised the per- 
centages of nickel and chromium to about .65% and .90% respectively, 
and lowered sulfur to about .13% on the average; and again, in 1915, 
the défendant lowered sulfur to about .12% and used nickel and chro- 
mium on an approximate parallel of about .80%. In this the plaintiff 
charges the défendant tvith infringement. It supports its claim of in- 
fringement by the argument, though the defendant's increase of chro- 
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mium and nickel was not in the relative proportions of thèse two 
éléments as they are taught by the patent formula, (two parts of 
chromium to one of nickel,) that the substantial amount of sulfur made 
up for the low amount of chromium, (though itself within the patent 
range,) and they together produced the resuit which chromium would 
produce alone if used in the larger proportion of the patent formula, 
and that therefore the use of sulfur in connection with chromium was 
a fair équivalent of the latter élément in the larger proportion of the 
patent. 

This contention is without force as an argument of infringement, 
unless it is accompanied with évidence that the product of such an 
équivalent was Adamite. If the product was something else, whether 
as good or not so good, it did not infringe even if the formula used 
were the équivalent of that of the patent. The grant of Letters Pat- 
ent to Speer and Korster did not deprive the défendant of its right 
to continue its long established use of high sulfur, or its almost equal- 
ly long use of chromium and sulfur to harden roU métal by combining 
carbon ; nor did it restrict the défendant to the précise proportions in 
which it had before used those two éléments; nor did it prevent it 
using them in higher proportions, even under the plaintiff's theory of 
equivalency, when the résultant product is not Adamite. It is then 
pertinent to inquire — What was the defendant's alleged infringing 
product? The plaintiff says it was Adamite, and proceeds to prove it 
in two ways, first, by analyses of the alloy, and, second, by its per- 
formance. 

In seeking to establish infringement by proof that the analysis of 
Phœnix Métal (the defendant's product) was within the range of the 
patent analysis, the plaintifï fell into the identical fault in which the 
défendant fell in its effort to prove anticipation by analyses. There 
the plaintiff stoutly complained that the défendant treated the case 
as purely one of analyses; that it utterly ignored the physical charac- 
teristics of the products, and thus failing to show that the products 
of those analyses were Adamite, failed to show anticipation. In this 
we hâve found the plaintiff was right. Now the plaintiff, in its en- 
deavor to prove infringement, pursued precisely the same fatal course 
by treating that issue as one of analyses, utterly ignoring the physical 
characteristics of the alleged infringing products, and likewise failing 
to show that the products were Adamite. 

The physical characteristics of true Adamite are many and pro- 
nounced. This we must believe, for the patentées say so. The range 
of analysis, however, is broad and uncertain, with corresponding un- 
certainties in the résultant product. Within a given range, plaintiff's 
expert testified that he would "expect" "approximately" the product 
of Adamite, but it was also testified that within the lower and uppei 
ranges of the claim, the lines of démarcation between Adamite and 
steel on the one hand and between Adamite and cast iron on the other, 
are hard to détermine, because in one range the métal "shades off 
into steel and in the other it "shades off" into cast iron. Hence it is 
certain that some products within the broad range of the analysis of 
the patent will not be Adamite; while others may be Adamite not 
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with fixed but with many variations of characteristics. The central 
question of inf ringement, therefore, is, whether the product of the de- 
fendant is Adamite within any of its variations. 

For proof that Phœnix Métal is Adamite, the plaintiflf rehes, as 
we hâve said, first, upon approximate similarity of analyses, and sec- 
ond, upon approximate similarity of performance. The plaintifï has 
shown by its own witness that identity of the two metals cannot be es- 
tablished by proof even of identity of analyses ; and it is very certain 
that similarity of performance does not estabhsh identity of the metals. 
Phcenix Métal may perform as well as Adamite, yet be an altogether 
différent métal. Evidence of similarity of performance, however, 
has probative value; this we hâve considered. 

The plaintiff's proof of performance goes to the lasting qualities 
of the two metals, due to similarity in their great strength. Yet, even 
when endeavoring to prove identity of metals by similarity of strength, 
the plaintiff showed a dissimilarity in the metals by showing a dissimi- 
larity in their strength. It proved that the tensile strength of Adamite 
is 70,000 to 100,000 pounds per square inch, while that of the Phœnix 
Métal is 45,000 to 55,000 pounds, and that of ordinary soft steel is 
30,000 to 40,000 pounds. From this it appears that the tensile strength 
of the defendant's low chromium and high sulfur hardened product 
is but 50% greater than that of soft steel, while the tensile strength 
claimed for Adamite is about 200% greater. This radical différence in 
tensile strength indicates a radical difïerence either in the quantity 
or form of carbon or in botb, and that the two metals are not the same. 

But proof of identity of the two metals was not restricted by the 
nature of the metals to évidence of similarity of chemical analyses 
and performance. It might hâve extended to their physical character- 
istics. Thèse are such as to make them readily distinguishable, and it 
is to such that we naturally look in our effort to détermine whether 
the two metals are the same or are différent. Recognizing this, the 
défendant did not rely alone upon the différence between the analysis 
of its alloy and that of the patent in defending the charge of in- 
fringement, but proceeded to show by évidence of physical facts that 
Phœnix Métal is not Adamite. On the other hand the plaintiff pro- 
duced no évidence of physical facts in support of its charge that 
Phœnix Métal is Adamite. 

Stated briefly, the proofs are thèse : The patentées say in their 
spécification: 

"We hâve not found it feasible or possible to pvoduoe our alloy (Adamite) 
conimercially in a cupola or like furnacc. * * * Also the constituent 
analyses as glven for our alloy cannot be nhtained from the cupola or like 
furnace in the case of castings of larger section. In attemptiiig to make an 
alloy In a cupola the percentages of silicon, sulfur, phosphorus, we hâve 
found too high to get unifonn results. We hâve found that any such per- 
centaffes of silicon, sulfur and phosphorus as are contalned in the métal, the 
tests of which are reported in the Irou Age, as above stated, would he deatruc-. 
tive to the remarkable results whleh we hâve obtained and described lierein." 

The plaintiff made no attempt to prove that Phœnix Métal is made 
in the manner disclosed by the patent for the manufacture of Adam- 
ite, or that Adamite with high sulfur in alloy can be made in cupolas, 
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notwithstanding the statement of the spécification to the contrary. 
The défendant, however, proved its method of manufacture, and show- 
ed that Phœnix Métal rolls, — "castings of larger section," — with their 
high sulfur content, are and hâve always been made in cupolas and 
are made in precisely the way the patentées state in their spécification 
it is impossible to make Adamite. If Adamite cannot be made in 
cupolas, then certainly Phœnix Métal made in cupolas is not Adamite. 
The patentées claim for Adamite the qualities of cheap tool steel. 
Upon spécifie analyses they say: 

•'The results obtalned in thèse cases were materials which were hard and 
résistant to the action of abrasion under heat, and susceptible of being 
forged. * * * 

"We believe we hâve made a dlscovery of a new composition of metals, 
which in its primary or east state, resenibles cast iron in its action under 
cutting tools in the lathe, under the acétylène torch and In its failure to show 
elasticlty or elougation or réduction of area over ordlnary cast iron ; whereas 
in its secondary or worked state Its ultimate strength, Its forging and wearing 
quaUies eiass it with a steel product. » • • 

"Our product is suitable for the greatest variety of usCkS. It may be used 
for castings, both large and sniall, where wear and résistance to heat are Im- 
portant factors. It may also be used for tools, such as hamniers, axes, plcks, 
shovels, saws." 

The plaintiff produced no proof that Phœnix Métal is a tool steel 
métal suitable for the many uses or for any of the uses for which 
Adamite is stated by the patentée to be suitable ; that its action under 
cutting tools or under the acétylène torch is like that of Adamite; 
that like Adamite it lacks elasticity, elongation or réduction in area 
over ordinary cast iron ; and most important of ail, the plaintiff pro- 
duted not the slightest proof that Phœnix Métal is forgeable. The 
forgeability of Adamite is one of its distinctive features. Had 
Phœnix Métal possessed that quality, it could easily hâve been proved. 
That Phœnix Métal does not possess it is to be inferred not alone 
from the plaintiff's silence but from the large sulfur content of the 
métal, the red shortness incident to such content, and the conséquent 
difficulty or impracticability to forge métal with that property. 

It was testified, that while both metals show unusual strength, the 
tensile strength of Adamite is nearly if not quite double that of Phœnix 
Métal. There is no évidence that the alleged infringing rolls from 
which turnings were taken and analyses made were of Adamite 
strength. 

Rolls of the two metals are used at times in différent stands for 
différent purposes, according to différences in their characteristics. 
Rolls of Phœnix Mctal are frequently used for finishing purposes, 
while Adamite rolls are not usually so employed, because they are 
much rougher, in fact, rougher even than sand iron rolls. When so 
employed, Adamite rolls wear rough sooner than Phœnix Métal rolls. 
Rolls of Phœnix Métal finish up smoother and hold their surface 
better than rolls made of Adamite. 

In cutting rolls made of the two metals, différent lathes are required. 
In roughing off Phœnix Métal rolls a very high grade and high speed 
steel tool is required until the skin is removed, then they may be finished 
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by a common carbon steel tool, but in roughing off Adamite rolls the 
high grade high speed tool bas to be used throughout. 

The rolls from which turnings were taken and analyses made were 
not subjected to thèse distinguishing tests. 

Testimony as to physical characteristics of the two metals was given 
by rolling mill men who had operated rolls made of both metals. That 
the two metals are readily distinguishable was testified by ail. The 
gênerai trend of their testimony is shown by the testimony of one 
witness given in the margin.^ 

In determining the issue of infringement, as raised and tried in this 
case, we are restricted to and controlled by the testimony produced 
in this case. How such an issue may be determined upon other évi- 
dence we venture no opinion. But from the testimony in this case, 
as we read it, it clearly appears, that Phœnix Métal and Adamite, 
while having an approximate similarity of analysis and performance, 
possess physical characteristics which distinguish one from the other; 
that thèse characteristics are readily susceptible of proof ; that the 
défendant produced testimony that the métal of its rolls possessed the 
distinctive physical characteristics of Phœnix Métal, and that the 
plaintiff produced no testimony to the contrary. While charging in- 
fringement because of the approach of the analysis of Phœnix Métal 
to the analysis of Adamite, the plaintifï did not prove that the rolls 
from which turnings were taken and the analyses upon which it re- 
lies were made, had any of the physical characteristics of Adamite. 
In fact, the plaintiff failed to prove that Phœnix Métal is Adamite, 
and therefore failed to prove infringement. 

The burden of proving infringement rests upon the party charging 

1 Q. You hâve had expérience at the l'age Company plant wlth both the 
Phœnix Métal and Adamite rolls, hâve you? 

A. Yes, sir. 

Q. State from your expérience, what, if any, différence you hâve ob.served 
betvveen those two rolls? 

A. Well, I would say that the Phœnix Meta!, the surface of it — vîe buy it 
in the rough, and the surface of tlie Phœnix Métal is a very heavily scaled 
roU, for it takes a very high speed tool steel to eut it. But after the surface 
is thoroughly clear, it has a resemblance of a spotted chilled roll. That is 
to say, with a roll of 1-lnch of chlU on an ordinary sand iron roU, while on 
the face of that I vifould hâve on the rolls the saine appearance on the material 
with the Phœnix Métal as I hâve on the siiotted chlll. Kow, an Adamite roll 
doesn't re/temble that in any uay, because the Adamite roll has a leanlng 
towards steel. // / eut an Adamite, I can always ktiov) it; it has a inuch 
rougher surface; whereas the Phœnix roll has a sniooth tinish at ail times ; 
and its cuttings and its castings are smooth ; wliereas the Adamite is rough. 
It has a pull against the tool that causes the svirface to be rough. It has, as 
you would tei-m it a v/a\e in the steel roll ; you would flnd it in the Adamite, 
only not so prominent in the Adamite. 

Q. And to what extent inwardly from the stirface, from your observation, 
and dressing of thèse Phœnix rolls, does this condition exist? 

A. Well, the Phœnix Métal, as far as we hâve dressed, has shown no dif- 
férence whatever ; and we had occasion, on one occasion, to put a part of 
the Phœnix roll under a seuil cracker and break it, and we found the fracture 
to be perfect from the center out ; perfect. Now, a Phœnix Métal is much» 
coarser in grain on the iuslde, and towards the center is slightly cûarser thaii: 
the outside. 
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it. If the peculiar subject matter of the patent makes such proof dif- 
ficult, that is its misfortune; it cannot operate against the party charg- 
ée!. When infringement is charged it must be proved. In this case, 
we think it has not been proved. Therefore, we find with the trial 
court upon this issue, and direct that 
The decree below be affirmed. 

BUFFINGTON, Circuit Judge concurred in the finding of the ma- 
jority of the court that the patent in suit was vahd, but dissented from 
the finding of the majority on the question of infringement. 

On Pétition for Rehearing. 

WOOLLEY, Circuit Judge. In disposing of the plaintifï's pétition 
for rehearing, we shail not enter upon a discussion of the metalkirgy 
of fhe alloy of the patent and of the alleged high sulfur, low nickel- 
chroniium infringing alloy. Such a discussion cannot easily be con- 
fined within reasonable bounds, and, if pursued, would serve no pur- 
pose other than to assure the unsuccessful litigant that the court 
understood the case and to show the grounds upon which it based its 
décision. We shall do no more than indicate in the briefest way the 
considérations which moved the court to its judgment. 

The complainant again insistently maintains that the approxi- 
mate similarity of performance of the two metals in point of strength 
and endurance, is proof that the two metals are identical. But proof 
of such similarity of performance loses much of its probative force 
in view of the conceded dissimilarity of chemical composition. As it 
is conceivable that two metals differently composed as to proportions 
of the same ingrédients may be similar in performance yet be différent 
in fact, the complainant asks us to give to its évidence of performance 
a value, greater, we think, than it is entitled to receive. 

The case turns on the chemical composition of the two alloys, con- 
sidered with référence, not to ingrédients, but to proportions of in- 
grédients. If their composition is différent (aside from équivalents), 
the two alloys are différent, though their performance be similar, and 
there is no infringement; for the invention of the patent is found in 
new proportions of old ingrédients, and nowhere else. That is ail 
the patent teaches; it leaves everything else to the skill of the founder. 

The chemical composition of the defendant's alloy is concededly 
différent in proportions from that of the patent, and upon this différ- 
ence the défendant chiefly relies to distinguish its alloy and to meet 
the charge of infringement. 

Just hère the complainant had the task of proving that two alloys, 
whose ingrédients are the same but are in différent proportions, are 
one and the same alloy; a task made particularly difïicult by the fact 
that the proportions of one ingrédient are not only différent but are 
fundamentally antagonistic. This, as pointed out in the opinion, the 
complainant did not succeed in proving. This is the central question 
of the case to which ail others are incidental or cumulative, and fail- 
ing in this, we think the complainant failed to prove infringement. 

The apparent mistake of the court in stating tliat the défendant 
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made its métal in cupolas, and in deducing the conclusion that métal 
thus made could not be Adamite in view of the statement of the pat- 
ent that Adamite cannot be produced (commercially) in cupolas, does 
not touch the main question of chemical composition of the two met- 
als, and does not affect the complainant's lack of proof that the two 
metals, differently composed, are the same. The question of infringe- 
ment turns not upon the appliance or the kind of furnace in which 
the alleged infringing product is made — for the patent clainis teach 
nothing as to this — but upon the proportions of ingrédients with which 
it is made. Of thèse, the proportion of sulfur is the critical proportion 
in this controversy. 

In the alloy of the patent the élément of sulfur is présent. It is not 
introduced into the alloy by the patent; it is put there by nature. It 
is dealt with by the patent because it is there; and being there, it is 
not treated as an clément having anything to do with the production 
of the alloy, and it is not used for any purpose. It is considered and 
treated as an impurity unavoidably présent and certainly dangerous, 
and, for that reason the patent directs that it be reduced to a low mini- 
mum. The one thing the patent teaches about sulfur is that it must 
be gotten rid of, and that it must not be présent above a proportion, 
which, by its own terms, the patent limits to .05. 

In the defendant's alloy, the défendant adds sulfur to what nature 
supplies. Sulfur is there because it is put there. It is put there for 
a purpose, and for a purpose not recognized by the patent and in a 
proportion denounced by the patent. Because of our belief that the 
patent involves invention and is valid, and because of its manifest 
importance to the metallurgical art, we gave a full and a very serions 
considération to the complainant's theory of the defendant's use of 
sulfur as a substitute for or an équivalent of any deficiency of the 
proportion of chromium in the alloy of the patent. But the theory 
failed in view of the undisputed fact that the défendant began the 
practice of using sulfur in its alloy in from double to treble the pro- 
portion taught by the patent long before the patent was applied for, 
and consistently pursued it to the bringing of this suit (Exhibit Book 
192-225) ; and in view of the f urther fact, that while the défendant 
used and varied its nickel-chrome content throughout the same period, 
as it had a right to do, its radical change in that content, complained 
of as a resort to the nickel-chrome proportions of the patent, was not 
a change of nickel and chromium in the relation taught by the patent. 

As the defendant's use of high sulfur had long been practiced to- 
gether with the use of nickel and chromium in varying proportions 
(sometimes within the proportion of the patent subsequently granted), 
it was difficult to believe that the defendant's continued use of sulfur 
in substantially the same high proportion, was an équivalent of or a 
substitute for a deficiency in the chromium proportion of the patent, 
resorted to by the défendant as an expédient or means by which to 
infringe the alloy of the patent. As this was the very centre of the 
issue of infringement, we think the complainant failed to prove that 
Phœnix Métal is Adamite. 
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As thèse are the principal considérations that moved the court to 
its judgment, we see no occasion for allowing the plaintiiï to introduce 
additional évidence on collatéral matters, 

The pétition for rehearing is denied. 



DAVEY TREE EXPERT CO. et al. v. VAN BILLIARD et al. 

(District Court, E. D. Pennsylvanla. February 4, 1918.) 

No. 1601. 

1. Patents ig=»328 — Vaxiditt and Infeingement — Process or Tkeating 

WOTJNDS IN TkBES. 

The Davey patent, No. 890,968, for a process of treating a bruise or 
wouiid in a tree by cuttlng away any unsound or decayed wood and 
maklng a cavity which will drain Itsélf, is valid and the process useful ; 
also held infringed. 

2. Patents i@=>328 — Validity and Infeingement — Process or Rbinfobcing 

HoLLOW Tbees. 

The Davey patent. No. 958,478, for a process of relnfordng the trnnks 
of trees having eavitles therein extendlng to the exterlor by building up 
withln the ea^'ity a fiUing in sections one above another, is Invalid as to 
claim 1 ; it being too broad in vlew of thei prior art. Clalms 2, 3, 4, 5, 8, 
and 11 were not anticlpated and disclosed Invention and utlllty ; also helà- 
infringed. 

3. Patents <S=>312(1) — Uirr.iTr of Invention — Phesumption Against In- 

FEINQEB. 

There is, as against an Infrlnger, a strong presumption of utillty In 
an Invention which he has wrongfuUy appropriated for the purpose of 
benefiting himself. 

4. Patents <S=>312(1) — Infbingement — Inferences from Evidence. 

That défendants in an infringement suit are ex-employés of complain- 
ant and familiar with the process of the patent, and are engaged in the 
same business, and that they fait to testify fairly and fuUy afCords 
ground for an inference of controlling welght where the issue of in- 
fringement is fairly in doubt. 

5. Patents <@=>20O — Suits fob Infeingement — Parties. 

The owners of a patent and an exclusive licensee thereunder may 
properly Join as complalnants In a suit for its infringement. 
8, Patents iS=>321 — Interlocutoby Dechee. 

On final heariug In an infringement suit, where bill of complaint was, 
as to one patent, sustainable except as to one claim, leave will be granted 
complainant to enter a disclalmer in the Patent Office and to tile in court 
a certified copy thereof ; interlocutory decree for accounting to be entered 
only upon such filing, and, in default of such disclalmer and filing, the 
bill to be dismissed as to that patent. 

In Equity. Suit by the Davey Treé Expert Company, John Davey, 
Martin L,. Davey, James A. Davey, and Wellington E. Davey against 
Rue J. Van Billiard and S. C. Dunkelberger. On final hearing. De- 
cree for complalnants ordered on condition. 

Wm. A. Schnader, of Philadelphia, Pa., and C. P. Byrnes, of Pitts- 
burgh, Pa., for complalnants. 
Arthur É. Paige, of Philadelphia, Pa., for défendants. 

<g;=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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BRADFORD, District Judge. The Davey Tree Expert Company, 
a corporation of Ohio, hereinafter referred to as the company, John 
Davey, Martin L. Davey, James A. Davey and Welhngton E. Davey, 
hâve brought their bill against Rue J. Van BilHard and S. C. Dunkel- 
berger charging infringement of letters patent of the United States 
Nos. 890,968 and 958,478, and containing the usual prayers. No. 890,- 
968 is dated June 16, 1908, and was granted to John Davey, Martin 
L. Davey and James A. Davey, who, July 6, 1908, assigned an undi- 
vided fourth part of their right, title and interest under that patent 
to Welhngton E. Davey. The four owners of the patent thereafter 
granted an exclusive oral license thereunder to the company; the ti- 
tle to the patent now being held by the grantors subject to the license. 
No. 958,478 is dated May 17, 1910 and was granted to Wellington E. 
Davey, who, September 15, 1910, assigned his entire right, title and 
interest thereunder to the company, which now owns that patent. 

[1] No. 890,968 is for a "process of treating and dressing a bruise 
or wound in the trunk or live branch of a live tree." The description 
States : 

"This invention relates to an Improved process of treating and dressing a 
bruise or wound or any decayed or unsound spot in the trunk or live branch 
of a live tree. The primary oliject of this invention is to remove ail decayed 
and unsound wood and foreign matter from tlie woundod or unsound portion 
of the trunk or branch, and so dress tlie cavity formed by removing the de- 
cayed or unsound wood and foreign matter tBat the wound will be readily 
iealable by nature and further decay or harm to the tree prevented." 

The charge of infringement is limited to claims 3, 4, 6 and 7. Each 
of those claims begins with the words : 

"The lierein disclosed process of treating and dressing a bruise or wound in 
the trunk or live branch of a live tree, consisting in the formation of a cavity 
in the trunk or branch by removing ail decayed or unsound and foreign mat- 
ter at the wounded spot in the trunk or branch." 

The several claims in suit are differentiated from each other as fol- 
lows : Claim 3 by adding to the above quoted words the foUowing : 

"and recessing the side walls and top wall of the cavity at the outer end of 
the cavity to form a channel extending from tlie bottom of the cavity àt one 
side of the cavity to the top wall of the cavity, thence across the said top wall 
to the other side of the cavity, and thence downwardly to the lx)ttom of the 
cavity, and then filling the cavity." 

Claim 4 by adding to the words common to ail of the claims in 
suit the following: 

"and providing the side walls of the cavity at the outer end of the cavity with 
recesses extending from the bottom of the cavity upvv'ardly to the top of the 
■cavity, and then filling the cavity." 

Claim 6 by adding to the said common words the following: 

"and cutting away the bottom of the cavity at the outer end of the cavity to 
form a downwardly and outwardly sloping surface and providing the side 
walls of the cavity with recesses extending from the aforesaid surface up- 
wardly a suitable distance, and then filling the cavity." 

And daim 7 by adding to the said common words the following: 

"and cutting away the bottom of the cavity at the outer end of the cavity to 
lorm a downwardly and outwardly sloping surface and recessing the side 
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walls and top wall of the ca^'ity at the outer end of the cavlty to form a ehan- 
nel extending from the aforesaid surface at one side of the cavitj' to the top 
wall of the cavlty, thence across the sald top wall to the other side of the 
cavity, and thence downwardly to the aforesaid surface, and then fllllng the 
cavity." 

A distinguishing and essential feature in the process of each of the 
daims in suit is the formation at the outer end of the cavity of a 
duct or V-shaped groove or channel for carrying away water which 
would otherwise enter the cavity and injuriously aiïect the health of 
the tree. The phrases "recessing" and "providing * * * ^jth j-e- 
cesses" hâve relation to such groove or channel. It also appears from 
the description that in the patented process the bottom of the cavity is 
eut away at its outer end "so as to slope downwardly and outwardly." 
The évidence shows that the process is useful and has been employed 
with much success. 

[2] No. 958,478 is for a "process of reinforcing trees." The de- 
scription States : 

"This Invention relates to an Iraproved process of reinforcing trees whose 
trunks hâve holes or cavities thereln extending to the exterlor and longitudi- 
nally of the trunks. The primary object of thls Invention is to relnforce the 
hollow portion of the trunk and to hâve the cavlty fllled In such a manner 
that a sllght latéral yleldlng of the trunk to wlnd pressure agalnst It wlll 
not resuit In Injury to the fllllng. Another object Is to compose the said fllllng 
of sections and to hâve adjacent fllllng-sectlons arranged the one above the 
other and to contour opposltely arranged end surfaces of the sald adjacent 
sections to permit a sllght latéral svvaylng of the upper of the sald sections 
with the trunk independently of the lower of the sald sections and thereby 
reduce to a minimum the llabllity of InJury to the fllllng by wlnd pressure 
agalnst the trunk. Another object is to render the upper of adjacent filling- 
sections independent of the lower of the sald sections by supporting the said 
upper filling-section from the trunk independently of the sald lower fllling- 
sectlon and thereby prevent the welght of the said upper filling-section bear- 
Ing downwardly on the said lower filling-section. * * • Another object 
is to cushion adjacent end surfaces of adjacent flUlng-sections to accommo- 
date some expansion of the said filling-sections toward each other without lia- 
bility of cracklng or Injuring the said sections by a force or agency tending 
to resuit In such expansion. Another object is to prevent water being blown 
or drlven by the wlnd or other force between adjacent sections of the fiUing 
at the joint formed between the sald sections and to so form the sald joint 
that any water or moisture whleh may hâve access to the oppositely arranged 
end surfaces of the said sections wlll be dralned to the exterlor of the trunk. 
Another object is to prevent any water which may obtaln access to the under 
surface of the upper of adjacent fiiling-sections from enterlng the lower of the 
said filllng-sectlons but Instead to drain such water to the exterlor of the 
trunk. Another object is to interpose a layer of compressible and elastlc ma- 
terial between adjacent fllling-sections and to Interpose layers of oUed paper 
or the llke between the sald compressible and elastic layer and the said 
filliiig-sectlons and thereby avold frictlonal adhérence of the sald compressi- 
ble and elastic layer to the sald fllling-sections and render the joint formed 
between the said elastic and compressible layer and the Said fllllng-sectlons 
watetproof so as to prevent any imprégnation of the sald compressible and 
elastic layer with moisture which may flnd access to the adjacent end surfaces 
of the sald fllling-sections. * • * The top or upper end surface oif the 
lower of adjacent fllling-sections Is shaped or contoured coneavely, and the 
bottom or lower end surface of the uppèr of thé said fllling-sections Is shaped 
or contoured convexly. * ♦ * A layer of waterproof material, such, for 
Instance, as oiled paper which wlll not adhère to a layer of felt or' other 
elastic and compressible material, and which is impervious to moisture, is 
laid on and covers the top or upper end surface of the lower of adjacent 
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filling-sections. A layer F of waterproof material, such, for instance, as oiled 
paper which wlll not adhère to a layer of felt or other elastie and compressi- 
ble material, and which Is irapervious to moisture, covers the bottom or lower 
end surface of the iipper of adjacent filling-sections. * * * By the process 
herelnbefore described it will be observed that the hollow portion A of the 
trunk of the tree is braced by a metal-reinforced concrète filling which oc- 
cupies the cavity a in the said portion of the trunk, and that the upper of 
adjacent fllling-sections is supported independently of the lower of the sald 
flUlng-sections so as to prevent the weiglit of the upper of the said fllling- 
sections bearlng downwardly on the lower of the said fllling-sections and so as 
to prevent the transmission of any strain tending to crack or Injure one of the 
said fllling-sections from l)eing transmitted to the other of the said fllling-sec- 
tions and to accommodate the renewal of either of the said flUing-sections 
without interfering wlth the adjacent metal-reinforced concrète section or 
sections of the fllling. It will also be observed that the sectional fiUing ac- 
commodâtes a sUght latéral swaying of the trunk by wlnd pressure against It 
without Injury to the fllling, and not unimportant Is the curving or sloplng of 
opposltely arrangea end surfaces of adjacent fllling-sections so as to drain 
any moisture baving aecess thereto to the exterior of the trunk and to faclll- 
tate a slight latéral swaying of the upper of adjacent filling-sections with the 
trunk independently of the lower of the said fllling-sections and thereby re- 
duce to a minimum the llabllity of injury to the fllling by wind pressure 
against the trunk. It will be seen also that the interposition of packing or 
elastie and compressible nwterial between adjacent end surfaces of adjacent 
fllling-sections to thereby cushion the said surfaces accommodâtes some expan- 
sion of the said fllling-sections toward each other without liabllity of crack- 
ing or injuring the said sections by a force or agency tending to resuit in such 
expansion. It will also be observed that by the joint formed between adja- 
cent fllling-sections as liereinbefore described the blowing or drlving of water 
by the wlnd or other force between the said sections at the said joint is sub- 
stantially prevented and any water or moisture which may obtain aecess to 
the lower end surface of the upper of adjacent fllling-sections is not oinly 
prevented from entering the lower of the said fllling-sections but is drained 
to the exterior of the trunk. * * * It is obvions that the trunk of a tree 
upon swaying laterally will move farther at the upper of adjacent filling- 
sections than at the lower of the said filling-sections, and hence to reuder the 
sectional fllling most suitable for the graduai increase in the movement of the 
trunk upwardly from the base of the trunk during any swaying of the trunk 
the upper of adjacent filling-sections is made shorter than the lower of the 
said fllling-sections." 

The charge of infringement is restricted to claims 1, 2, 3, 4, 5, 8 
and 11, as follows: 

"1. An improved process of reinforcing a tree having a cavity which is form- 
ed in the trunk of tlie tree and extends to the exterior and longitudlnally of 
the trunk, said process comprlsing a building up wlthin the cavity of a fllling 
in sections one above another. 

2. An improved process of reinforcing a tree having a cavity which is 
formed in the trunk of the tree and extends to the exterior and longitudlnally 
of the truidt, sald process comprlsing a building up wlthin the cavity of à 
fllling in sections one above another, and contouring the upper end surface of 
the lower of adjacent filling-sections to permit a slight latéral swaying of the 
upper of the said adjacent fllling-sections with the trunk independent of the 
lower of the said adjacent filling-sections. 

3. An improved process of reinforcing a tree having a cavity which is 
formed in the trunk of the tree and extends to the exterior and longitudlnally 
of the trunk, said process comprlsing a building up wlthin the cavity of a 
fllling in sections one above another and supporting the upper of adjacent 
fllling-sections independent of the lower of the sald adjacent fllling-sections. 

4. An improved process of reinforcing a tree having a cavity which is form- 
ed In the trunk of the tree and extends to the exterior and longitudlnally of 
the trunk, sald process comprlsing a building up wlthin the cavity of a fllling 
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In sections one at)ove another, and supporting adjacent fllling-sectlons from 
the trunk Independent o£ each other. 

5. An improved process of reinforcing a tree having a cavity whlch Is form- 
ed in the trunk ot the tree, and extends to the exterlor and longitudlnally of 
the trunk, sald process comprising a building up wlthln the cavity of a fllling 
in sections one above another, contourlng the upper end surface of the lower 
of adjacent flUlng-sections to permit a slight latéral swaying of the upper of 
said adjacent fllling-sections with the trunk independent of the lower of the 
said adjacent fllling-sections and supporting said upper flUing-section from 
the trunk Independent of said lower flUing-section. 

8. An Improved process of reinforcing a tree having a cavity which is form- 
ed in the trunk of the tree and extends to the exterlor and longitudlnally of 
the trunk, said process comprising a building up within the cavity of a fiUing 
in sections one above another, and cushioning oppositely arranged end sur- 
faces of adjacent fllling-sections. 

11. An Improved process of reinforcing a tree having a cavity which is 
formed in the trunk of the tree and extends to the exterlor and longitudlnally 
of the trunk, said process comprising a building up within the said cavity of 
a filllng in sections one over another, and covering the top of the lower of 
adjacent filling-sections with compressible material before building up the 
lower of the sald adjacent fllling-sections." 

[3] It is claimed by the défendants that the process of each of the 
patents in suit lacks utiHty and therefore was not patentable. A de- 
cided prépondérance of the évidence is to the contrary, and shoWS 
that the process of No. 958,478, hke that of No. 890,968, has been prac- 
ticed with much success. And aside from other considérations there 
is as against an infringer a strong presumption of utiHty in an inven- 
tion which he has wrongfuUy appropriated for the purpose of benefiting 
himself. Walk. Pat. § 85. 

The proofs do not show anticipation of the two patents in suit or 
either of them by any other patent or patents. Nor do the other printed 
publications in évidence contain any matter anticipatory of the subject- 
matter of the several claims in suit with the exception of claim 1 of 
No. 958,478, nor, with that exception, does the évidence disclose any 
prior use of the subject-matter of any of the claims in suit, or that the 
prior art was such as to négative patentable invention. Claim 1 oi the 
later patent, however, seeks broadly to cover the making within a cavi- 
ty in the trunk of a tree for the purpose of reinforcing it of "a filling 
in sections one above another." In view of the prior art this claim is 
too broad to be valid. 

[4] The évidence, direct and circumstantial, clearly establishes in- 
fringement by the défendants of the several claims in suit. Van Bil- 
liard, it is true, dénies inf ringement ; but he has been discredited by eva- 
siveness, inconsistencies and self-contradictions in his testimony, and by 
his répudiation of sworn statements previously made. Duiikelberger 
failed to testify or be présent at the hearing, and, according to the tes- 
timony of his co-defendant, although he had undertaken to attend and 
was notified by telegram when the hearing would be had, stated by 
letter that "he didn't think he would be hère." Further, both of the 
défendants are ex-employees of the company and familiar with the 
patented process in question, and were engaged in the same line of 
business. Such circumstances it has been held in many cases afford 
ground for an inference of controlling weight, where the issue of in- 
fringement is fairly in doubt. 
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The défendants contend that the process of No. 958,478 requires a 
complète séparation of the filUng-sections f rom one another ; that the 
défendants do not corapletely, but only partially, separate the sections, 
and theref ore do not inf ringe ; and, f urther that the company does not 
effect such complète séparation, and has abandoned the patented pro- 
cess and practices that of the défendants. This contention, while spe- 
cious, I regard as unsound. Undoubtedly it is impracticable to eut eut 
and shape the layers of oiled or tarred paper covering and separating 
the ends of adjacent sections in such manner as exactly to fit the irreg- 
ular interior surface of the tree cavity, and in so far as the separating 
layers between the sections f ail to reach such interior surface the soft 
concrète when placed above the lower section will become attached to 
and intégral with the concrète of the lower section. There is nothing 
in the patent claims or description, fairly construed, inconsistent with 
or negativing this. But wind or other force of sufficient strength to 
bend or deflect the trunk or branch containing the sectional fiUing will 
break asunder the comparatively thin concrète attachment between the 
upper and lower sections without in jury to the fîlling, permitting it 
fuUy to perform its function as contempla ted in the patent. 

[5] It is urged by the défendants that the bill should be dismissed 
for multifariousness and misjoinder of parties. It clearly is not multi- 
farious in any objectionable sensé. Nor has there been a misjoinder. 
The company is the owner and holder of No. 958,478, and it has an ex- 
clusive license under No. 890,968, the four Daveys being the owners 
of the patent. The company as licensee was compelled to join the 
Daveys as owners. But though joined as owners the whole bénéficiai 
interest in this suit is vested in the company, and the présence of the 
Daveys as holders of the légal title to one of the patents cannot in any 
way complicate or embarrass the disposition of the case. 

It is f urther urged by the défendants that under the provisions of a 
written contract between the company and its apprentices the latter, 
of whom the défendant Van Billiard was one, acquired a license by 
implication, after the expiration of the three year term of apprentice- 
ship, to use the patented processes employed by the company. It was 
in substance provided in the contract that the apprentice should at ail 
times during his term well and truly serve the company in its business 
of tree surgery; that he should not disclose any knowlecrge acquired 
by him through instructions received f rom the company ; that he should 
not enter the employment of any person competing with the company 
in tree surgery; and that he should not engage in the treatment of 
trees so as to compete directly or indirectly with the company either in- 
dividually or as agent of any other person, nor as a member of a part- 
nership or a stockholder or employée of any corporation competing with 
the company "during the life of this agreement." It was further pro- 
vided that the company should "teach and instruct said apprentice, or 
cause him to be taught and instructed in * * * tree surgery by the 
best way or means it can." I perceive nothing in the contract to justi- 
fy the contention of the défendants. To sustain it would involve a 
forced and unnatural construction of the contract. Whatever license 
by impHcation resulted from the contract was limited to the term and 
purposes of the apprenticeship. 
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[6] For the reasons above given the bill of con .plaint, if a proper 
disdaimer be made by the complainant as to claim 1 of No. 958,478, 
must be sustained, except as to that claim, and the cross-bill dismissed. 
But this court having reached the conclusion that that claim is in- 
valid it is proper before the taking of an account as to profits and dam- 
ages under patent No. 958,478, that a disclaimer as to claim 1 should 
be made before the entry of a decree for such accounting; and to that 
end leave is hereby granted to the complainant within thirty days 
from the date hereof to enter a disclaimer in the patent office and to 
file in this court a duly certified copy thereof . In default of such dis- 
claimer and filing of such certified copy the bill will be dismissed as 
to patent No. 958,478. The entry of an interlocutory decree will be 
postponed until the expiratiori of the said period of thirty days, or 
until the filing in this court of a certified copy of such disclaimer, 
whichever shall first happen. 



MOTION PICÏUKH PATENTS CO. v. CALKHUFF SUPPLY CO., Inc. 
(District Court, E. D. Pennsylvania. January 22, 1918.) 
No. 1615. ■ 

1. Patents <S=>328 — Validity — Pbojecting Kineto.scope. 

The Latham patent. No. 707,934, for a projectlng kinetoscope, claim 7, 
is for a partlcular construction, which is wholly tbe product of mectianlcal 
skill, and is vold for lack of Invention, 

2. Patents <@=3l09 — Validitt — Amended Clams. 

There Is no objection to an applicant for a patent acqulescing in a re- 
jection of hls broad claims to novelty and belng allowed a narrow claim 
to a spécifie construction, whlch was substituted by amendment. 

3. Patents iS=»1Û9 — Validity— Amended Claims. 

An applicant inay amend bis claims to meet the objections of the 
Patent Office, wlthout a new oath, so long as the amended claims relate 
to the same claimed invention. 

In Equity. Suit by the Motion Picture Patents Company against 
the Calehuflf Supply Company, Incorporated. On final hearing. De- 
cree for défendant. 

Cyrus N. Anderson, of Philadelphia, Pa., and Melville Church, of 
Washington, D. C, for plaintifif. 

Oscar W. Jeffery, of New York City, for défendant. 

DICKINSON, District Judge. This controversy concerns let- 
ters patent No. 707,934, issued to Woodville lyatham. This is at least 
the third attempt to hâve the validity of this patent determined. It 
is one generally known as the Latham loop patent. The controversy 
went ofif in the Independent Case, 200 Fed. 411, 118 C. C. A. 563, 
on the question of whether the patent concerned caméras or projecting 
machines, and in the Motion Picture Patents Co. v. Universal Co. 
Case on a question of license. There is no escape from meeting, in 
the présent case, the question of validity. The fact of infringement 
is squarely admitted. The only daim in issue is the seventh. It is 

^s3For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexe» 
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asked that a narrow reading only be given to it, so as to cover a 
spécifie construction, the inventive merit of which is claimed to be 
in the fact that it is the resuit of a novel combination producing a new 
and usefui resuit, every élément in which combination is admitted 
(at least arguendo) to be old. It is évident that nothing short of identi- 
ty in construction would demand an admission of infringement. We 
hâve the admission none the less. There is no charge or intimation of 
any ulterior purpose in thus sharply defining the issue, or in this ab- 
sence of the disposition usually manifested by défendants to wriggle 
away from a successful charge of infringement. This may be due 
whoUy to the confidence of the défendant in its averment of invalidity. 
We so interpret what would otherwise be a very accommodating atti- 
tude on the part of the défendant. 

The défense of invalidity is based upon the proposition that every 
élément of invention has been eliminated from the plaintiff's '-^vice, 
except that which is claimed to réside in the bringing together of fea- 
tures of construction in a combination involving invention. The prob- 
lem thus presented to the constructor, as is asserted by the défense, is, 
however, whoUy a problem in mechanics, involving no invention, but 
making its call solely upon the mechanical skill of the designer. It is 
further asserted to be the fact that the construction in which invention 
is claimed to réside was the actual production of the skilled mechanic, 
who was called by Latham to his assistance. What Latham did, 
it is asserted, was to give to the mechanic the idea of the construction 
which he wished to hâve made, and it was constructed for him. Had 
there been novelty in any of the features to be thus incorporated in 
the construction, or any novelty in the idea of having the several fea- 
tures in combination, invention would be conceded. When, however, 
ail Latham did was to direct the mechanic to put the described device 
together, and the only call made upon the mechanic was to sélect 
from the storehouse of his mechanical art what was required for 
the purpose and to make of the construction "a good and workman- 
like" job, Latham cannot take out a valid patent covering the particu- 
lar construction so put together, because (1) there is a total absence 
of invention, and (2) if there was invention in the mode of construc- 
tion, it was not the invention of Latham. 

Déniai of the validity of such a patent is further based upon the 
averment that the claim to patent of this narrow scope was an after- 
thought not in the mind of the applicant, but originated with a patent 
soliciter long after the application was made and after the applicant 
had assigned his rights to the predecessor of the présent plaintifif. 
The basis of this averment is that the application was filed June l, 
1896, and allowance of this narrow claim not made until August 26, 
1902. In the meantime, an interférence had blocked the allowance 
of the claims which incorporated the inventif which the applicant 
thought he had made. The proceedings in the Patent Office resulted 
adversely to the applicant. This emasculated the application and left 
the device of the applicant devoid of every élément of invention. The 
soliciter of the assignée of the applicant then amended the claims by 
inserting the one now in issue, and secured the allowance of it, and 
the issue of a patent limited to the spécifie construction described. 
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The thought behind this défense would compel ready acceptance, 
except for several facts with which we are confronted, and the signifi- 
cance which is usually imputed to them. In the first place, we hâve 
the fact of original construction. The patentée is not asking for much 
when he asks to hâve his claimed proprietary right to this spécifie con- 
struction protected. Again, he has the prima facie right imputable to 
the grant of letters patent. The findings of the examiners in the case 
of an application which has received real considération of its claims, 
particularly if the findings be such as make demands upon the knowl- 
edge possessed by experts or those who hâve technical knowledge, 
command respect, and may well be accepted as persuasive. Still again, 
the juridical history of this patent may be thought to carry the im- 
plication that its validity has received judicial récognition in fact, al- 
though not made in form the subject of a judicial finding. Still yet 
again, the persistency with which this device has held its place in a 
rapidly developing art, ofFering large rewards to any one who had a 
good substitute to ofïer, loudly proclaims its worth and value. What- 
ever impression is made upon the mind by the averments that the 
device is the product of another than the patentée, and that the makihg 
of the claim in issue was an afterthought, is sought to be removed by 
a déniai of their truth. 

The fact issues thus raised will be later discussed, but on the whole 
the showing made by this plaintifif might well support a finding that 
the prima facie right arising out of the patent had not been overcome. 
This might well be, or, with the trial judge at least, was, the impres- 
sion first received. After an analysis of this présentation of the plain- 
tifï's case, this first impression wholly disappears, or is at least dimmed 
beyond the point of récognition of its présence. This second thought 
comes with even the most hasty glance over the disclosures of the 
prior art. Edison is the acknowledged father of the motion picture 
art. His caméra and his means of getting upon the film the pictures 
to be projected upon the screen are still its basis and its backbone, 
and no essential advance has been made upon his contribution to the 
art. He fully and finally met ail the conditions of the problem with 
which he was confronted. 

The problem which Latham had before him, and which he sup- 
posed he was meeting on virgin ground, presented one condition of 
difficulty with which Edison was not confronted. This arose out of 
the increased length of the film. Edison had to do with film roUs from 
which the film could be directly fed to a position in front of the cam- 
éra, and kept there for the required interval of time. The inertia 
and momentum of heavy réels made this impracticable. Latham 
though he was the first to meet this difficulty by having the supply réel 
deliver the film, not directly to the feeding mechanism, which carried 
it to and held it before the window, but delivered it through the 
médium of an excess of supply which f ormed a loop, and to hâve the 
feeding mechanism get the film from the slack of this loop. In this 
way ail tug upon the supply réel was avoided. A resort to the same 
method prevented the intake réel from tugging at the film. This and 
one other feature, of which we next speak, constituted the whole 
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of the advance upon the prior art, which Latham proposed to him- 
self. 

We are, of course, for the présent, ignoring the claim of the patent 
now in issue. So true is that the mechanics, who constructed the 
Latham device, who were famiHar with the construction of the Edi- 
son device, followed the construction of the latter so nearly that the 
latter, viewed as a caméra, and not as a projecting machine, was a 
reproduction of the Edison caméra plus the loop feature. In their 
gênerai purpose caméras and projecting machines are as much like 
each other as the two ends of a blow pipe. In the one the course of 
travel is from the object to be pictured to the film, and in the other the 
impression on the film is thrown upon a screen. There is, however, 
this différence in the conditions under which they operate. The film 
will take an impression in much less exposure time than the human 
eye requires, for it to be impressed with a vision of what is upon 
the screen. This différence in time may be roughly expressed as 500 
to 1. At ail events, the différence is very great. It thus becoms ap- 
parent that several things are required of successfully operating pro- 
jecting machines in that part of their construction which we are now 
considering. Thèse loops must be formed; they must be maintained 
without variance in quantity of slack; there must be no slip due to 
lost motion in the movement of the film; the movement of each pic- 
ture on the film must be kept in step with the hait before the window 
and the action of the shutter, undisturbed by any shrinkage of the 
film or other causes of lack of synchronism, and the hait before the 
window when the shutter is open and the movement of the film when 
the shutter is closed must be so regulated as that the eye of the spec- 
tator will hâve time to do its work, in accomplishment of which pur- 
pose the hait period should exceed the traveling period in time. 

Edison met ail of thèse needs, which were bis needs, by (among 
other things) providing perforations or round holes spaced along each 
edge of the film which met corresponding spuds in his feeding ma- 
chinery. When the film passed through the projecting machine, a 
like mechanism would bring and hold the picture in proper position 
before the window, unaftected by shrinkage in the film, because this 
would be inappréciable as affecting the space relation between the 
picturé and the perforations, which determined its placement, how- 
ever apparent the shrinkage might be in the film as a whole. 

The new feature of the problem, which was met by introducing the 
loop, Latham thought was of his devising. The other feature, which 
brought a problem in optics, he sought to solve in a way which he 
believed to be his own, and, had he been the first to apply the prin- 
ciple, this feature would unquestionably hâve involved invention. 
Prior to his application, he had not thought of the use of a shutter 
so constructed as that the period of time, at which the film was halted 
for the illumination and display of the picture, would exceed the in- 
tervais of time between the halts. The shutter which he had used 
gave the lesser period of time to the position of illumination. He 
reversed this in his appUcation, and it would not be unfair to claim 
that he appreciated the value of this increase in the period of il- 
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lumination. His claim of originality in this was, however, rejected 
in favor of Armât. With this feature eliminated from his claims, 
and with the loop and ail the other éléments in his combination ad- 
mitted to be old, the plaintiff is brought to the position in which the 
]iresent défendant places the plaintiff. That position is that it has. 
been driven from every tenable ground on which it has sought to dé- 
fend the validity of this patent, and now seeks to défend it on the 
untènable ground that it may reassert an exclusive proprietary right 
to a particular construction which is wholly the product of mechanical 
skiU. 

As we understand counsel for plaintiff, it does not shrink from as- 
suming this position, but confidently accepts the issue implied in this 
déniai of invention. This takes out of the case the question of es- 
toppel and of res adjudicata. We do not follow the line of argument 
which seems to admittedly lead to the conclusion that there is no dis- 
tinction between the two with respect to the conditions of their appli- 
cation, nor do we accept that conclusion, That a judgment only con- 
cludes parties and privies in person or estate is an acceptable propo- 
sition, but it apparently has no application to the facts of this case. 
Nor do we see that either res adjudicata or estoppels are appropriate 
terms hère. The latter is more nearly so than the former. The plain- 
tiff cannot claim hère anything, its claim to which was rejected in 
the Patent Office, for the simple reason that it has no patent upon 
which to base the claim, and the daims, so far as allowed, must be so 
read as to make them consistent with the findings upon which other 
claims were rejected. So far as what are enumerated as facts are 
facts — including the fact that the Latham patent was heralded as a 
loop patent, and then this feature abandoned as the supporting base 
of the claim of validity; the fact that in the application validity was 
claimed on the feature of relative duration of film movement and 
rest, and this eliminated by the proceedings in the Patent Office ; the 
fact that "the characterizing différence" which gave inventive novelty 
to the combination was at one time ascribed to one feature and at an- 
other time to another feature — ail prépare the mind (as the taking of 
inconsistent positions always does) for the ready réception of the 
thought that the most récent position taken is the product of an after- 
thought, and because of this is likely to be as untènable as each of those 
previously taken. 

Neither thèse facts nor any of them invoke the application of the 
res adjudicata doctrine (except to the extent that the applicant is con- 
cluded by the ruling denying any of his claims to be patentable), nor 
do any of them suggest estoppel in the sensé of any accurate use of 
that term. Their eiïect is psychological, rather than légal. They do 
hâve, however, an effect none the less real. This brings into considéra- 
tion the other fact that ail projecting machines in use embody the 
essential combination which plaintiff claims as its exclusive property. 
This loudly ; proclaims utihty. Indeed, this is properly found as 
against this défendant from the fact of infringement alone. It may be, 
and such usé usually is, évidence of inventive novelty; but the latter 
finding is not necessarily required to be made. 
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The juridical history of the Latham patent disclosing, as it does, 
the failure of attempt after attempt to establish its validity, coupled 
with the fact of its open infringement by many users, provokes the 
comment made by a witness in another case that any claim of exclusive 
right under it was a jolce, and turns the argument, to be drawn from 
gênerai use, against it. This is true, without crediting the suspicion 
that the Joly patent afiforded a reason for the employment of the tac- 
tics to which the plaintiff resorted, by seeking to préfet the Latham 
to the Armât patent, because the former preceded Joly and the latter 
did not. 

[2] In this connection, considération may be given to two other 
facts in rédemption of the promise made to refer to them. One is, 
upon which sonie stress is laid, that the mechanic whom Latham called 
to his aid, and not Latham, was the inventor of the combination which 
is claimed under the Latham patent. This may be the real fact, but 
there is nothing on which to base such a finding in face of the prima 
facie validity of the grant to Latham. The other is that the présent 
claim 7 was inserted in the application after its filing, and so framed 
as to read upon the machines which came to the knowledge of La- 
tham after his application had been filed. 

We are not in accord with the thought advanced by either the 
plaintiff or défendant with respect to this feature of the case. We do 
not see that the plaintiff is confronted by the horns of the dilemma 
upon which the défendant seeks to impale it. It does not follow that 
claim 7 must either hâve been in the original application, and to be 
considered as rejected, or not hâve been in it, and to be without a sup- 
porting oath. We see no objection to the applicant acquiescing in a 
rejection of his broad claims to novelty, and being allowed a narrow 
claim to a spécifie construction, which was substituted by amendment. 

The true ground of objection is that voiced by Judge Hand in the 
Independent Case. The point he made was that, if neither the origi- 
nal application nor any of its claims referred to a caméra, no caméra 
construction would infringe the patent, and, on the other hand, that 
if the application and its claims were so changed as to refer to the 
invention of a caméra (to which invention no référence had before 
been made), the claim to the invention of a caméra would be a claim 
to a new invention, requiring a supporting oath. The change made 
hère in the claims resulted, not in the claim to a new invention, but in 
the restriction of the claim from a broad one, which could not be al- 
lowed, to a narrow one, which was allowed. We do not see that plain- 
tiff is bound to find in his original claims one which is substantially 
the same as his amended claim, if, as we find, his original application 
did cover his amended claim, in the sensé that it included that claim 
and more. 

[3] We further do not see, however, that claim (13) 6 is the same 
as the présent 7. The former included the thought of "illumination 
and rest" as a characteristic feature. Why otherwise the emphasis 
upon broken gearing? This élément in the combination was awarded 
to Armât and properly dropped from claim 7. What we do find is 
that, if claim 7 had originally accompanied the Latham application, 
it would hâve been germane and (i£ there was no other reason for 
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rejection) would hâve been allowed, and that in conséquence we see 
no objection to its introduction by amendment. This means no more 
than that an appHcant may amend his claims to meet the objections of 
the Patent Office (without a new oath), so long as the amended claims 
relate to the same claimed invention as the application, and do not lay 
claim to a new invention. 

We would hâve more confidence in the soundness of the conclusion, 
to which we hâve arrived, if counsel for défendant had specifically 
planted the défense upon the ground upon which we are led to place 
it. It was so planted (inter alia) in the oral argument, and may be 
found embraced in the argument advanced in the printed brief sub- 
mitted ; but it is not in the latter as strongly emphasized, or at least 
given the importance, and surely not the controlHng efïect which we 
ascribe to it. Besides this, as already stated, there is much in the 
plaintiff's case to incline the judgment in its favor. The argument of 
counsel for plaintifif is very persuasive, even if not convincing, and the 
testimony of Mr. Marvin is so admirably put in form and clearness 
as to be very appealing. There is room, also, for the thought that, had 
the infringing machine in the Independent Case been a projecting 
kinetoscope, instead of a caméra, Judge Hand would not hâve dis- 
missed the bill, and there is room for a like thought in the Universal 
Case, if there had been an absence of the license f eature. This, of 
course, does not necessarily f ollow ; but there is significance in the 
fact that in each of thèse cases the défense avoided resting the défense 
whoUy upon, and did not secure a ruling of, the invalidity of the 
patent. 

The very illuminating dissenting opinion of Judge Coxe leaves room 
for no other thought than that, as the Independent's défense had been 
presented, he was convinced of the plaintiff's right to a decree of va- 
lidity. Had there been, however, in that case, as hère, an èntire ab- 
sence from the plaintiff's case of those features upon which Judge 
Coxe placed emphasis, we do not know what would hâve been his view. 

We would hesitate long before we would bave sufïicient confidence 
in the soundness of a conclusion, which differed from any of those 
indicated, to announce it. No trier of causes can, however, escape 
the duty of frankly avowing the conviction which has settled down 
upon his mind and pronouncing the judgment to which it leads. He 
may express his views with the diffidence which the occasion demands, 
but he must nevertheless express them, and they must be his. He 
cannot surrender his convictions in déférence to the views of others, 
unless he had been persuaded out of his convictions, or the views of 
others are authoritative, or otherwise controlHng. If the présent case 
had been presented as the Independent Case appeared to Judge Coxe, 
we could see no escape from the conclusion reached by him. When, 
however, we bave out of the case every élément of invention, except 
such as is claimed to réside in a particular mechanical construction, 
we can see no invention in the sélection of well-known mechanical 
means to secure the resuit desired. 

To paraphrase the language of the seventh claim, if we assumé to 
bave described the idea of feeding the film, including the loop feature, 
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of intermîttently feeding it so as to get an interval of pause in front 
of the window sufficiently long to supply the required degree of illumi- 
nation, and of taking in and reeling up the film after the picture had 
been shown, so as to avoid strains, just as when it was fed, together 
with ail the ideas which are involved in a successful opération, it 
would seem that we had the essentials of the invented thing described. 
Any one not a mechanic, who had such an invention in mind, might 
describe it to a mechanic to be constructed ; and if we add to the 
knowledge of this invention that every mechanical élément which 
could enter into the construction (each and every physical part of its 
construction) was something known to every mechanic, how could 
there be said to be any invention in the f orm of construction adopted ? 
As means of feeding and retiring the film, beaters, friction rollers, 
claws, hooks, holes, and no holes, sprocket wheels, etc., were ail open 
to him from which to make his choice and sélection. One mechanic 
might sélect one means ; another mechanic might give the préférence 
to another means. The fact that the group of mechanical appliances 
which one employed might make a more efficient embodiment of the 
thing meant to be constructed than the grouping as made by another 
would surely not confer the rewards due to invention upon either. To 
hold otherwise would seem to put it in the power of any constructor 
of a machine to forestall the inventer. 

Granted that Edison had an equal right with L,atham to employ the 
loop, and that, with the loop f eature added, the Edison machine is 
identical with the L,atham machine, how can l^atham be given a pat- 
ent on his particular construction without making Edison an inf ringer, 
■ if he added loop ; and how could he be an inf ringer, because of the 
construction f eatures of his machine, when in thèse respects the 
Latham machine was a copy of the Edison? We thus feel driven 
to the conclusion that the Latham patent is invalid for want of inven- 
tion, so far as claim 7 is involved, and that the bill of complaint should 
be dismissed, with costs. 

Reluctance to reach a conclusion différent from that reached by the 
experts of the Patent Office, after ail the considération which they 
gave to this application, or to even seem to differ with those who hâve 
had this patent under judicial considération, has led us into this over- 
long statement of the view entertained and discussion of the point 
upon which it is ruled. 
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(District Court, B. D. Pennsylvanla. January 25, 1918.) 

No. 1667. 

L Patents <g=»328 — Infeingement — Electbicai. StrEaiCAi Bakeb. 

The Edmands and Hoyt patent, No. 775,105, for an Improvemeut In 
electrical surglcal bakers, as Umlted by the claims as flnally allowed by 
the Patent Office, covers only the spécifie construction described, which 
Is a unitary structure conslstlng of two sections, each in the fonn of the 
segment of a clrcle and unlted by a hinge at thelr upper ends, and is 

^S>For otber cases see sam» toplc & KBY-NUMBER lu ail Key-Numbered Digests & Indexe* 
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not infringed by a structure coniprlslng three sections, united by two 
hinges. 
2. Patents ©=5240^ — Inpringement — Impboveb of Tatented Device. 

A second inventer may invent an improvement on a patented device, 
and secure a patent upon liis improvement ; but lie bas tliereby by no 
means transferred the ownership of the device tirst patented to himself, 
but is an infrlnger if he uses it without autbority. 

In Equity. Suit by Alberta F. Edmands against Henry Perlman, 
doing business as the Crown Electric Hot Pack Company. On final 
hearing. Decree for défendant. 

Monroe Buckley, of Philadelphia, Pa., and George P. Dike, of 
Boston, Mass., for plaintifï. 

Daniel J. McBride, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1] The question really involved 
in this proceeding is one of infringement. This, at least, is the only 
question which need be considered. It, however, turns upon the scope 
of plaintiff's claims. The patent with which we are concerned was 
issued to Walter S. Edmands and Charles A. Hoyt, and bears the 
number 755,105. It relates to a claimed improvement in eiectrical 
surgical bakers. A very gênerai statement of the thought which 
prompted the suggestion of the plaintiff's device is that it was to hâve 
some convenient means of subjecting the human body to the influence 
of light and beat electrically generated. Claims 1 and 3 are in issue. 
It is to be observed that the claim is for an improvement. 

The substantial thought advanced on behalf of the plaintifï is that 
the claims of the patent are to be read in the light of the prior art. 
The prior art supplied only wholly dissevered sections which might 
be brought into proximity to the parts of the body to be subjected to 
eiectrical light and beat rays, and be supported in such position by 
a rack or stand, or other like contrivance. 

The patentées conceived the idea of making a unitary structure of 
the two sections, by uniting them by means of a hinge, thus securing 
adjustability of position and having means for preserving the position 
chosen. The patentées embodied this idea in a structure which is com- 
posed of two rounded sections, containing groups of incandescent 
lamps; each section being the segment of a circle, the arc of which 
measures about 45 degrees. The two sections are connected together 
at "the upper ends thereof" by means of a hinge. The sections are 
capable of forming, when together, substantially a half circle, the 
diameter of which may be increased or diminished by the opération 
of a hinge. This, of course, causes the shape of the unitary structure 
to départ somewhat from the circular f orm ; but the gênerai idea of 
the device may be gathered from the above description. 

There is implied in this thought of the plaintifï the right of the pat- 
entées to bave made claim to the whole of the advancement on the 
prior art involved in the idea of making, by means of a Connecting 
hinge or hinges, one unitary structure out of what was before two 
disconnected structures. 
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The proposition of the défendant is that there is no call to discuss 
what the patentées might hâve claimed, and no aid rendered the plain- 
tiff by an examination into the conditions of the file wrapper to learn 
what in fact was at first claimed. The file wrapper discloses that ail 
the claims of the application were refused because of prior art réf- 
érence, and that the patent which did issue was a patent charged with 
the limitations set forth in the claims which were finally allowed, with 
the first and third of which we are now concerned. Thèse claims, as 
défendant reads them, each limit the patentées to a structure made up 
of two sections, having a single hinge at what may be termed the top 
of the structure, or what the claims themselVes define as the uppe." 
ends of the sections. 

The defendant's structure has two hinges, and while in a sensé thèse 
hinges are at the upper ends of the sections respectively, they are not 
at the upper ends of the sections in the sensé in which those terms are 
employed in the claims. The défendant has, as has been stated, two 
hinges positioned at the extremities of what may be called a yoke. 
More accurately described, the plaintifï's structure is a unitary struc- 
ture, composed of two sections joined together by means of a hinge 
at the upper ends of the sections ; while the structure of the défend- 
ant is a like unitary structure, composed of three sections hinged to- 
gether in the two places at which the ends of the top section respec- 
tively meet the other sections. 

The situation with which the plaintiflf is thus confronted is in con- 
séquence this : The patentées, as the price of securing the grant of 
the patent, limited the patented device to a structure having two sec- 
tions and having one hinge at the top. This limitation they, there- 
fore, must observe, and in the light of this Hmitation the defendant's 
structure does not infringe. 

Some confirmation is given to this by the fact that the defendant's 
structure is made under the protection of a patent granted to him. We 
say this, mindful of the truth that the grant of the second patent by 
no means necessarily implies the absence of infringement of a prior 
patent in the use of the second device, as it may be merely the grant 
of a patent on a novel feature added to an existing patented device. 
A finding of the vahdity of such second patent might, of course, be 
whoUy consistent with the like finding of the validity of the former 
patent, as it would involve no right of the second patentée to anything 
more than the exclusive right to the spécifie structure which embodied 
the improvement which the second patentée had invented. None the 
less there is significance in the grant of the second patent, bcause it is 
at least suggestive of the thought that the first patent was also limit- 
ed to a spécifie structure. This suggestion présents the point of the 
décision to be now made. It is brought out in a séries of questions : 
Did the thought of having the separate structures made one, by unit- 
ing them by means of a hinge, originate with the first patentées? Is 
there invention in such a thought? If so, did the patentées disclose and 
make claim to this invention? Again, if so, did they, as the cost of 
securing the patent which was granted, recède from this claim and ac- 
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cept a patent based upon the narrower clàim to a spécifie structure hav- 
ing one hinge "at the top" ? 

If the daims which were allowed are read with the thought in mind 
of holding the patentée to verbal accuracy, the claims must be read as 
claiming only a right to the last-mentioned spécifie structure. Should 
they be so read? The answer must be found in the prior state of the 
art, the file wrapper expérience of this application, and the réception 
given to the device first patented. The original application made the 
broad claim now sought to be upheld. Page 10 of the exemplification 
of the file wrapper discloses this purpose, as well as other parts of the 
application, and the claims as originally formulated. This applica- 
tion was rejected on ail its claims as showing nothing patentable over 
the Gohlin patent. The application and its claims were then bodily 
withdrawn, and a second application, with new claims, was substituted. 
Invention is aseribed to the device as "a compact and simple appara- 
tus" adapted to produce better results than theretofore attained. 

There is a suggestion of a broader claim than the ""two section, one 
hinge" type by the statement that "the construction and the précise 
means of Connecting and adjusting the parts or sections of the ap- 
paratus may vary more or less in practice"; but this may also be 
read as referring to variations in the construction of "two section" 
bakers, which is the mode of construction indicated throughout the 
application. The claims, however, clearly read broadly enough to in- 
clude other than "two section" bakers. 

AU the claims were again rejected on références, again including 
Gohlin, in the light of the Greville patent. This rejection was met 
by inserting other claims which may be read as referring' to "two 
section" bakers, and the applicant déclares his intention to be "to 
restrict the case to the construction which is shown" in the five draw- 
ings lef t in the application. The drawings depict a "two section" baker. 
The natUral inference is that the claims were restricted to the "two 
section" type. This was the impression received at the trial and re- 
mained undisturbed by the oral argument. Leave was, however, given 
to submit briefs, and the very clear and forceful argument outlined 
in the brief of counsel for plaintiiï did very much to remove the im- 
pression before received. In f act, during the perusal it changea it. 
When analyzed, however, the argument seems to prove either nothing 
at ail or too much. 

The respective structures of plaintifï and défendant are not only 
very much alike, but they are in créative idea, function, and substan- 
tial design the same. They diflEer only in the form and make of their 
mechaniçal construction, plus whatever inventive idea there may be 
in Connecting the two side sections together by a simple hinge or by 
a yoke with two hinges. We think counsel from his viewpoint has 
fâirly characterized the Perlman device as a species of the Edward's 
genus. The former, however, is a variety rather than a species. This 
is because, if the plaintiff's patent covers the inventive thought of 
bringing the sections together, it is a variation in mechaniçal form 
only to vary the form of the hinge. 
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[2] We think counsel right, also, in his proposition that a second 
inventer may invent an improvement upon a patented device and se- 
cure a patent upon his improvement ; but he has thereby by no means 
transferred the ownership of the device first patented to himself . He 
is, of course, an infringer if he, without authority, uses the device 
first patented, and he is no less an infringer because he mixes his 
own patented improvement with it. 

One proposition advanced by the argument is that the plaintifif was 
the inventer of a baker which vi^as an embodiment of the broad 
thought of a unitary structure, the sections of which were united by 
a hinge, and that the défendant is making this very thing. The in- 
f erence sought to be drawn is that the plaintifï has the exclusive right 
to the thing thus invented and that défendant has infringed. In this 
phase of it the argument, as we hâve said, proves nothing, because 
the fact that an inventer had the right to a patent does not of itself 
prove that he either claimed or was granted it. The argument, there- 
fore, assumes the very thing to be proven. The argument in the phase 
of the eiïect of the grant of the second patent, as we hâve said, proves 
too much. It is that the patents are each and both vaHd. The conces- 
sion of the validity of the second patent would seem to involve either 
the same assumption of the broad scope of the first patent or a déniai 
of infringement. This is because the second device can escape the 
charge of infringing the first patent only by each being limited to a 
particular structure. 

Under the facts of this case the second device is not a patentable 
improvement ingrafted upon a patented previous device. Unless the 
first patent is limited to a spécial construction, the second device is 
an infringement, because it is in the patentable sensé the same in- 
vention. If, in the inventive sensé, the two devices are the same, how 
can the second be patentable? To concède validity to the second pat- 
ent is therefore, as has been said, to concède that the two devices are 
not 'the same, and this can be true only if each patent is limited to 
its own particular form, in which event there is no infringement. The 
assertion that the second patent is valid, because its device is an im- 
proved form of that of the first patent, does not advance, but destroys 
the efifect of, the argument, because it concèdes the first to be limited 
to the form of the construction, as otherwise there would be no nov- 
elty in the second. 

The whole discussion comes back, therefore, to the finding of wheth- 
er the patented device of the plaintifï is a baker made in any unitary 
form by means of its sections being hinged together, or whether it 
is a baker made in the spécial form of two sections hinged together 
at the top, plus the finding of whether the defendant's baker is of 
this same particular construction. The latter undoubtedly is a unitai-y 
baker made up of sections hinged together at the top. It differs from 
that of the plaintifï only in the form of its construction. If there 
is infringement, the defendant's possesses no patentability. The con- 
verse, in this particular case, seems equally true. If the defendant's 
baker is patentable, it was not anticipated by the plàintiifï's baker, and 
no infringement can be found. 
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The view taken is, of course, from the standpoint of an acceptance 
of the findings of the Patent Office, and that both of thèse patents 
are in évidence. Counsel hâve so treated the case in the argument, 
and we accept this as the admission of the respective parties. It al- 
ways seems an ungracious thing to refuse to find infringement merely 
because the claims of a patent are less broad than the déserts of the 
patentée. Whether such be the case hère we hâve not considered. If 
such be the case, the légal conséquences must be accepted. In the 
first place, a plaintiff in a patent case has only the rights which his 
letters patent hâve conferred upon him. AU beyond this he has given 
to the public. In the second case, no patentée can ask to be permitted 
to invite others to use that the exclusive right to which he has dis- 
claimed, and then ask to monopolize the market thus created. This 
has been made so clear by Judge Hand, in Motion Pictures Case, 200 
Fed. at pages 412 and 413, 118 C. C. A. 563, that further expression 
is forestalled. 

This takes ail value from that part of plaintiff's argument which 
is built upon the fact of public récognition of merit in thèse devices. 
So far as merit is ascribable to the particular construction, which 
plaintiff has patented, the rewards of this belong to him. So far as 
merit is ascribable to the particular construction which défendant has 
patented, the fruits of this cannot be taken from him without giving 
to the patent of plaintiff a reading which would deny validity to the 
defendant's patent. This we décline to do. 

The bill of complaint is dismissed for want of equity because the 
proofs fail to show the fact of infringement, and a decree dismissing 
the bill, with costs to défendant, may be submitted. 
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(District Court, E. D. Pennsylvania. Jauuary 29, 1918.) 

No. 1531. 

Patents <S=»328 — Validity and Infringement — Feed Wateb Rbgulatob. 

The Berry patent, No. 726,792, for a feed water regulator for .steam 
boilers, dlscloses patentable uovelty and invention, covering a device by 
which is secured the hlgliest efllciency of the supply regulator by reason 
of Its delicacy of mechanism, and which at the same tline is readily 
removable for cleanlng and repair. In this limited fleld the patentée was 
a pioneer, and the patent is not limited to a particular structure, but 
is entitled to a libéral construction. As so contrued, held infringed. 

In Equity. Suit by William H. Berry against the Fuel Economy 
Engineering Company, John J. Buckley, and J. F. Maclndoe. On 
final hearing. Decree for complainant. 

John E. McDonough, of Chester, Pa., and Augustus B. Stoughton, 
of Philadelphia, Pa., for plaintiff. 

Robert M. Barr, of Philadelphia, Pa., for défendants. 
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DICKINSON, District Judge. The question involved in this case, 
in the sensé of what is really in controversy, is presented in contrast- 
ing statements of the respective positions of the parties. 

The patent with which we are concerned is that granted to the 
plaintiff as No. 726,792, relating to steam boilers, and granted for 
an improvement to feed water regulators. It is asserted, on behalf 
of the plaintiff, that he made a real and valuable contribution to the 
art, through and by an invention combining the features of such deli- 
cacy of mechanism as to be quickly responsive to the demands made 
upon it and, at the same time, to be removable for adjustment and 
repair without interférence with working conditions. 

The claims of the patent are given a reading sufficiently broad to 
visit a charge of infringement upon the défendants. It is asserted, 
on behalf of the latter, that such reading of the claims is an after- 
thought, no suggestion of which is to be found in the application, or 
its claims, and is prompted by a désire to forbid the use of défend- 
ants' device, and to appropriate the trade which it would otherwise 
command. 

Défendants' real position is taken, not se much on a déniai (al- 
though this is also formally made) that the invention of the plaintitif 
was broad enough to hâve included ail which is now claimed, but on 
the assertion that no patent was asked for or granted covering that 
part of the invention which is embodied in défendants' device, and 
that défendants in conséquence had the right to appropriate ail of 
the invention of which they hâve made use. Stated in other terms, the 
plaintiff disclaimed or dedicated to the public that part of his inven- 
tion, the thought of which may be expressed by the word "genus," 
and limited the claims of his patent to a species, of which genus de- 
fendants' device is another distinct species, not otherwise akin to that 
of the plaintiff. There is, in conséquence, no infringement. 

The bill, as originally framed, embraced other complaints than that 
of the infringement of the patent. Thèse other causes of action in- 
volved nothing arising out of either the Constitution or laws of the 
United States, and as the plaintiff and some of the défendants are citi- 
zens of the same state, a question of jurisdiction was suggested, which 
it was finally stipulated should be avoided by the plaintiff reframing 
his bill into one involving only a dispute arising out of rights claimed 
by him under his letters patent. 

The relation between the plaintiff and some of the défendants was 
80 well known and appreciated by ail concerned in the trial that a 
very full statement of the gênerai facts out of which this controversy 
has arisen was not put upon the record. It is, however, sufficiently 
disclosed to one familiar with the gênerai conditions, the atmosphère 
of which pervades the case. 

This gênerai situation is that the plaintiff is himself a trained, prac- 
tical mechanic of many years' standing. To the knowledge gained by 
his expérience in positions which he had occupied as master mechanic 
he has added the fruits of a very practical training as a mechanical 
engineer, in addition to which he has been an inventor in the wide 
field covered by his activities. He has also been engaged in the pro- 
248 F.— 4T 
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fession ôf mechanical engineering and tbe business of a machinisty in 
the course of which he built and dealt in the device covered by this 
patent. In the conduct of this business he had the assistance of two 
of the défendants, who becàmè famihar with ail the devices made by 
the plaintiff and came to know the plaintiff's customers. Thèse de- 
fendants severed their business relations With the plaintifï, and lef t 
his employ to enter that of the other défendant. The plaintiff's real 
complaint is that his former erriployés took with them the plaintiff's 
device, beStowing it upon their new employer, who afterwards, with 
them, built the same device in a slightly modified f orm, varied only 
by slight mechanical différences, and hâve been since sëliing it to the 
trade, including that part of it which the plaifttiff naturally thought 
to be his own. As ail features of'the complaint other than the patent 
hâve béén eliminated, of thèse othér features, the truth of the com- 
plaint bf which is denied, we know nothing, and now care nothing, 
except sd'far as they may bear upon the fact of infringement. 

We are "therefore required td confine ôurselves wholly to that part 
of the controversy which concerns the plaintiff's claim of proprietary 
rights under his letters patent. There is no dispUte, as there would 
be expected to be none, over the utilîty feature of this claimed patent- 
ed device. This is because, whatever elSe may be said of thèse rival 
devices, they make the same appeal to the approval of customers and 
other users.' Neither, under such circumstances, can deny merit to 
the device ùi the other, without to that extent condemning hiS' own. 
The utility^ Of plaintiff's device is, mofeover, not only established by 
the testimony of the expert Withesses, but by the récognition given it 
in the ready sale which it commanded, and a clear tribute is paid 
to the merits of the défendants' device, not only by the asserted sirnil- 
itude between the two devices, but also by the complaint which the 
plaintiff made that the défendants wèré unduly sharing in the trade. 

The device of the défendants is likewise put out under at least the 
cloak of the protection of letters paterit No. 1,170,044, granted Feb- 
ruary 1, 1916, to one of the défendants. Each of the parties, there- 
fore, has what in this sensé may be termed the prima facie exclusive 
right to his device, although many things in the course of the tf iâl carry 
the implication that the plaintiff does not admit possession of any 
such right to be in any of the défendants. With this controversy 
again we hâve nothing to do. 

The plaintiff in effect charges the défendants with the bold at- 
tempt to appropriate his make of device, copy it almost exactly, and 
sell it as their own in place of his. As before indicated, we are not 
now coricerned with that part of the charge which indicts them with 
the offensé of' imposing their make of device upoii his customers as 
his make of device, but we are only concerned W'ith such part of the 
charge as àsserts a violation of the rights ^granted to him by his 
patent. ' 

There is, of course, no claim that the patentée is a pioneer in the 
broad field of boiler construction ; but there is an earnest and aggrés- 
sive claim that he is a pioneer in the small field which he marked Out 
for himself vvithin the limits of this broad field. In order to under- 
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stand the problem upon which the plàintiff claims to hâve successfully 
brought his inventive faculties to bear, a few gênerai observations 
may be of aid. 

The modem engineering practice has brought out the thbught of the 
value of what may be termed the permanence of water level in boilers, 
or, as more accurately phrased, the maintenance of this water level. 
This is maintained through and by the device of a water column, in 
which is a float which responds to the water level in the boiler, and 
at given levels automatically opérâtes the water supply through and by 
means of a mechanism which actuates valves controUing the supply, 
and which itself responds to the commands of the float. This water 
column is, of course, in a sensé a distinct and sej^arate body of water 
from that in the boiler ; but in the Philadelphia district it is required, 
and there is among engineers a universal récognition evei'ywhere of 
the necessity, or at least the wisdom, of keeping the boiler water body 
intégral with the water column body, and because of this the absence 
of valve connections in the communication between them. It is recog- 
nized, further, to be of importance that a small change in the water 
level in the boiler should be communicated to the water column and 
sho'uld cause the supply regulator to operate. 

There are two ways of accomplishing this. One is to hâve a large 
float, which will operate the mechanism required to be . operated by 
exerting sufficient power to overcome any friction there may be. 
Another is by having as nearly as possible a frictionless mechanism, 
requiring small power to opei'ate it, and thereby permitting of the use 
of a small float. This delicacy of mechanism is in itself désirable ; 
but, if délicate, the mechanism is easily upset. The conditions made 
the danger of this disarrangement of the mechanism a real danger. 
It ié sufficient to instance the one of a clogging due to impurities in 
the water supply. This fact introduces the requirement of some means 
of access to this mechanism, in order that it may be removed for 
cleansing or repair. If the point of ' disconnection is within reach of 
the steam, it is clear that the removal of the parts is impossible, or a\ 
least impracticable, because of the danger involved, unless the steam 
is shut ofï. This would interrupt opérations. 

Out of thèse facts sprang the necessity of in some way shutting the 
steam off from the place from which this mechanism was removed. 
The prior art had sought to meet the conditions of this problem by the 
use of stuffing boxes. This fulfdled the purpose intended, but it was 
at the Cost of such an increase of friction as to bring about a de- 
crease in efficiency of the regulating construction. That this cost 
was excessive is indicated by the fact that there might be a very con- 
sidérable change in the water level in the boiler before the supply regu- 
lator would operate. The prior art had sought to eliminate this fric- 
tional excess, and Successfully so through and by the use of a mechan- 
ism,, such as is illustrated in the Walter patent; but this, again, was at 
the cost of rendering this mechanism inaccessible for the purposes of 
removal or repair, while, at the same time, through its increased deli- 
cacy of construction, rendering the mechanism more liable to disturb- 
ance, and thereby making the necessity of access to it of more fréquent 
récurrence. 
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The problem which confronted Berry as an inventor was to préserve 
this delicacy of mechanism, in order that thereby he might secure the 
highest efficiency of the supply regulator and at the same time so 
contrive as that the mechanism might be readily and easily removed. 
This problem he solved, and in this limited field he was a pioneer. 

Without attempting a description of the détails of construction in 
his device, the essential thought was to hâve the shut-off, which pre- 
vented the egress of the steam when the mechanism was removed, 
held normally out of opération and at the same time to be always striv- 
ing to get into opération, and being permitted to do so by the very 
first act toward the removal of the mechanism, so that the first turn- 
ing movement toward removing the mechanism would simultaneously 
bring the shut-off into opération. This was accomplished by the ex- 
pédient of having a valve kept pressed away from its seat by a plug, 
whose contact with the valve could be controlled from the outside, so 
that, as the plug was withdrawn, the valve would be caused, by the 
pressure of the steam back of it, to follow until the valve became 
seated, when the opération of removal could be completed without dan- 
ger of the escape of steam. 

Just hère may be brought to bear the point before made on which 
the whole défense pivots. The argument made on behalf of the de- 
fendants does not deny novelty in the idea which we hâve attempted to 
convey, nor does it imply a déniai that the patentée might hâve claimed 
invention in any device embodying this idea. The stress of the argu- 
ment is upon the finding which we are asked to make that, however 
broad the patentée might hâve made his claims, he limited himself to 
a claim to the spécifie construction by which the resuit sought to be 
attained was reached. 

We are unable to construe the claims as narrowly as we are asked 
to do. As patents are issued to évidence the exclusive right of the 
patentée to make, use, or vend things, it is necessary that patent claims 
should cover the embodiment of ideas, and not the application of 
abstract ideas to disembodied conceptions. In this sensé patent claims 
refer to constructed things, or to things conceived of as being con- 
structed, and not to the abstract idea in accordance with which they 
are constructed. The limitations of human language and of the space 
required for the written expression of ideas are such that it is im- 
possible to cover within the requirement of the patent laws every pos- 
sible variation in the embodiment of the same inventive idea. 

The phrase "substantially as described," which is parroted at the 
end of every patent claim, was devised to eke out this poverty of lan- 
guage. Af ter ail, what is done is to view the inf ringement construction 
in the light of the prior state of the art, and of the advance which the 
patentée of the infringed patent made, and pronounce judgment ac- 
cording to the encroachment or nonencroachment by the alleged in- 
fringer upon the field of construction which the patentée has marked 
for his own. 

In this sensé, as is the situation in the instant case, when we hâve 
determined the limits of this field, we hâve determined both the scope 
of the claims and the infringement. Each and every of the tests usual- 
ly applied to détermine the questions of invention and of infringement 
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resuit hère in a finding in favor of the plaintifï. In the first place, 
the history of the art brings into view no one before this patentée 
who had solved the problem of frictionless parts and their remova- 
bility, in the sensé in which the latter term is properly to be interpreted. 
Those who before him had attempted to solve the problem may be 
divided into two classes, the members of which had each solved, re- 
spectively, one-half of the problem. We had, on the one hand, stuf- 
fing boxes, by which one of the ends desired to be reached could be 
reached; but it was at the expense of destroying the delicacy, and, 
to this extent, the efficiency, of the regulating mechanism. The other 
had mechanisms which were practically idéal in the présentation of 
the features of delicacy and efficiency when in operating condition, 
but which could not be readily restored to operative efficiency, and 
this condition of inoperativeness was hastened by their very delicacy. 
Before Berry we had no device which covered both requirements of 
the problem. This part of the field of possible discovery his invention 
covered, and as his reward he should be protected in his exclusive 
occupancy of it during the time limited by the patent laws. The con- 
struction thus given to the claims renders unnecessary any comparison 
of the two devices, for the reason that the very clear-cut argument 
of counsel for défendants virtually concèdes the fact of infringement, 
if this broad meaning be given to the claims, 

A few additional gênerai observations will help to clarify the thought 
with which the trial court was impressed. The plaintifï is claiming 
a monopoly of the right to make devices, of which that of the défend- 
ants is one. This monopoly, of course, he cannot protect through 
the decree of a court, unless it is his right. He can assert such right 
only as it is evidenced by letters patent. It is not enough that the 
device was his invention. He must hâve patented it, and his rights 
are measured by his grant. If he invented something which he did 
not patent, his disclosure is a dedication to the public, and confers the 
right of use upon every one. The truth of this proposition is sup- 
ported by obvions principles of law, and is confirmed by any number 
of rulings, of which it is sufficient to refer to Motion Pictures Pat- 
ents Case, 200 Fed. 412, 118 C. C. A. 563. 

The real finding asked to be made is that of a disclaimer by the 
applicant for the patent. The real question is whether such disclaim- 
er can be found. The answer must be sought in the whole situation 
presented. If we restrict ourselves to the verbiage of this application, 
the impression received is that the applicant was asking for a patent 
limited to a particular structure. This impression is not wholly re- 
moved by a further resort to the words of the claims, although they 
are broader than the expressions in the application, and may be read, 
as we find they should be read, broadly enough to include défendants' 
device. None the less, it must be admitted, the claims may be read 
as including only a particular construction. When there is at least this 
possible différence of reading, the real question is reduced to that of 
what should be the inclination of the reader. When the meaning of 
words is in question, the situation and character of the writer or 
speaker becomes of value in determining the sensé to be given to the 
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words employed. The words hère are the words of one who is primarily 
a mechanic. He is speaking, it is true, as an inventer ; but, as the in- 
vention is embodied in a mechanical construction, it is to be expected 
that one whose mind was dominated by his mechanical training and 
expérience, one whose mind had the mechanical bent, would express 
himself in mechanical terms. If, however, the thought is présent and 
is found to hâve been expressed — in other words, if the invention is 
disclosed by the application and covered by the claims— the terms in 
which the thought is thus expressed become unimportant; 

To illustrate the point attempted to be made, we compare two ap- 
plications and pronounce the same judgment as to each. One em- 
ploys the words of an inventor, who is not a mechanic, but a man 
trained to the expression of abstract ideas. The application as framed 
by him 'might tàke the form of a claim to the conception of an inven- 
tion (describing it) which is embodied in a mechanical construction 
(also described). The other employé the words of a man trained as 
a mechanic, who gets his grasp of the principles of an opération f rom 
seeing them embodied in a concrète construction, The application as 
framed by the latter might take the form of a description of the 
embodied construction. In thishe would see the invention as clearly 
as^ if it were placarded. The mental processes are différent, but the 
thought resuit is the same. The type of man first described would hâve 
difficulty in firmly grasping the inventive idea, unless you gave it to 
hirn first in its abstract form and then embodied it in its concrète 
form. If he was confronted with the latter only, the thought of the 
prindplè of the construction might find no entrance to his mind. The 
mechanically minded type of man would see the principles of con- 
struction sticking out of every part of the construction. If this ap- 
plication and thè claims are read with this thought in mind, the in- 
ventive idea, now claimed to be there expressed, clearly appears. 

Therè is this further observation to be made. If there is no thought 
of the invention, to which claim is now made, to be found in the claims 
of plaintilï's patent, then there is nb invention for which a patent 
could issue, except JDOSsibly one for a particular construction, which 
would be of such small value as not to be worth the oflfice fées pay- 
able on its issue. We say this because, given the inventive thought 
hereinbëfore referred to, its embodiment in a construction called for 
very little, if anything, more than the application of mechanical judg- 
ment and skill. Every means employed in each of thèse devices to 
make use oî the inventive idea involved is as old as almost anything 
in mechanics. The plaintiff must therefore be given that which he 
claims, or denied every thing of any real value. 

There is only one more thing to be said. The very able présentation 
of the défense with which we bave been favored, if driven f rom its 
main position, bas in reserve the falling back. to a secondary position. 
This' is in substance thât défendants' device does not' infringe, be- 
cause it does not embody the invention claimed by the plaintiff. Some 
confirmation is given to this thought by the fact that défendants': de- 
vice is also patented. The averment of no inf ringement is based up- 
on this différence in construction. The plaintiff 's device is so con- 
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structed that thé mechanism to be removed cannot be femoved with- 
out shutting off egress of steam. In this respect it possesses a "fool- 
proof" feature. The défendants' device is not so constructed. On 
ihe contrary, the work of removal involves starting it at one place, 
and, before an opening had been made for the escape of steam, a 
manually operated stop valve is brought into use, and the work of 
renioval is then resumed. If this stop valve is not used, the escape of 
steam is not prevented. In other words, the différence is that in the 
Berry device the steam is shut off as a conséquence of starting the 
work of removal, and it is in this sensé automatic, while in the défend- 
ants' device there must be a second manual opération or manipula- 
tion before the steam is shut off. 

This différence, however, cannot afford escape from the charge of 
infringement. It dbes make clear, however, that the validity of each 
patent may be upheld: Given the right in Berry to the invention claim- 
ed; the défendants, cannot use it by varying the means of using it, 
even if the second means bas less merit than the first. The fact, 
howeverj that the second device differs from the first, might Well give 
the second patentée a valid patent on bis improved device, which 
would, however, be;secondary and subordinated to the first patent. 
The "fool-proof- feature would hâve little practical value, because 
the work of removal is always in practice donc by experienced men, 
and they would understand the work of removal was to be done so 
it could safely be done. When it is so done, what is done is done 
as the Berry device does it of itself. 

Without further prolonging the discussion, we find thé claims in 
issue, 5, 10; 11, and 12, to be valid, and to hâve been infringed by the 
défendants. 

A decree eriibodying thèse findings, and according costs to the plain- 
tiff, may bè submitted. 
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(District Court, E. D. Pennsylvuuia. February 7, 1918.) 

; No. 1G05. 

Patent.s <JJ=3r!2S — Validity axd I.virixcemekt — Cable Hanger. 

Tlie Blackhuni i}ulciit. No. 1.M4,:>1S, elailn 1, for a cable hanger, by 
means of wliicji a lead pipe in wliich lilectriu wires are iiit^losed and strunK 
on pôles may be sui)purt('(l by a stcel ciible, calied a inessengor. wliich is 
strung above the Icad cable, hcJd not anticipated, valid, and infringed. 

In Equity. Suit by Jasper Blackburn against the Bonita Manu- 
facturing Company. On final hearing. Decree for cOmplainant. 

Edward E. Longan, of St. Louis, Mo., and J. Bonsall Taylor and 
E. Hayward Fairbanks, both of Philadelphia, Fa., for plaintiff. 

Howson & Howson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This dispute involves.the validity 
a nd infri ngement of lettcrs patent issued to the plaintiff June 22, 1915, 
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under No. 1,144,318. The formai answer is a déniai of both validity 
and infringement. The real défense is that the proprietary rights of 
the plaintiff are limited to a structure so unlike that of défendant as 
that no real question of infringement arises. A short statement of the 
spécial facts involved in the case will show on what the real dispute 
hinges. 

The patent is for a cable hanger. It is a device by means of which 
a lead pipe, in which electric wires are inclosed and strung on pôles, 
may be supported by a steel cable, called a messenger, which is strung 
àbove the lead cable. It is of the essence of the device, and of this 
invention, that this hanger be so constructed as that it may be at- 
tached to the messenger readily by the use of one harid, yet, when 
attached, will hâve so firm a grasp upon the messenger as to be prac- 
tically immovable, in the sensé of any longitudinal sliding. There is an 
admitted invention of the plaintiff, his right to which is not in dispute, 
in the form of a hanger which is so constructed that a part of the wire 
of which the hanger is made extends as an arm, reaching from one of 
the hooks of the hanger toward the other hook, but so that this arm is 
disposed at an angle to a line drawn from one hook to the other. 
This arm terminâtes in a tooth having either a smooth or serrated 
edge. The principle upon which the hanger is thus constructed is 
that, after one hook has been placed over the messenger, the other 
hook is adjusted through and by a leverage action. The wire of 
which the hanger is made has in it more or less spring. The resuit 
is that the pressure exerted through this spring action holds the hanger 
firmly to the messenger, and this firmness of grasp is increased by the 
further fact that the tooth at the end of the arm above mentioned en- 
tera the messenger, and, if the latter be formed of strands, the tooth 
inserts itself between two of thèse strands. The effect of ail of this 
is that ail longitudinal movement or sliding of the hanger along the 
messenger is prevented. This is the make of device referred to in the 
second and third claims of the patent, which are not in issue. It is 
clearly not inf ringed by the device of the défendant. It is referred to, 
and with some particularity described, because by this is brought out 
another form of plaintiff's device, which is averred to be protected by 
claim 1 of the patent, which is in issue and averred to be infringed by 
the défendant. 

A référence to one feature of the prior art will also aid in bringing 
out the point of the controversy between the parties. A part of the 
prior art is what is known to this record as the Krips & Wright patent. 
The principle upon which the hanger of this latter patent is construct- 
ed is to make avail of what has aptly been called a scissor action. The 
wire composing this hanger terminâtes in two hooks so shaped as to 
go over and inclose the messenger. The device may further be de- 
scribed by following the wire from one of thèse hooks down in the 
form of a loop and coming up spirally near its starting place, where it 
is bent at right angles away from the starting point, and then again 
at right angles to its last direction, and going downward, forming 
another loop parallel with the first one, returning upward again, and 
terminating in the other hook. The wire between the points where it 
makes thèse right-angled turns is bent over in the form of a bight to 
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also hook the messenger. What results is that we hâve really four 
hooks, two of them having no ends, or two single and one double hook, 
but forming together one gripping device. The grip of thèse hooks 
upon the wire cornes f rom the elasticity of the wire in the loops ; the 
inside double hook pressing in one direction and the outside single 
hooks in the opposite direction. This pressure, it will be seen, is 
transverse. It was f ound unnecessary to hâve this duplication of loops 
and hooks which was characteristic of Krips & Wright. The device 
might be confined to a single loop and two hooks only, if they were 
bent in a certain way and were sufficiently separated. The change in 
the structure does not lend itself readily to verbal description, but 
for our présent purposes is clearly enough indicated and illustrated in 
Figure 5, accompanying the Brenizer application, for the letters patent 
granted to him. 

For the purpose of clearly presenting the real point of différence 
between thèse parties, this latter may be viewed as the device of the 
défendant. It is, of course, obvious that there is in this device nothing 
whatever of the tooth action which is présent in the device referred 
to in claims 2 and 3 of the patent in suit. It is averred by the de- 
fendant that the gripping action of this hanger is due wholly to the 
spring which is communicated by the loop and is exerted transversely. 
If this is wholly true, the défense is made out. 

The plaintiff, however, earnestly asserts that claitn 1 of his patent 
covers a modified form of his patented device, from which the tooth 
feature is wholly eliminated, and which is infringed by the device of 
the défendant. The grip of this make of plaintiff's device is afforded 
through and by an elastic élément, which is provided so that it extends 
from one hook toward the other and is disposed at such an angle to the 
line drawn from one hook to the other as that, when one hook is placed 
over the messenger, the other is adjusted through and by a leverage 
pressure which brings the elasticity of the wire, of which the hanger 
is made, into play, so as to give a practically firm grip upon the mes- 
senger. The described means of securing the application of this 
springing force is averred to be of the essence of the plaintiff's inven- 
tion, and to hâve been appropriated by the défendant. This spring 
is secured in the patented device through and by producing a kinking 
action in the messenger. To get this you must hâve a fulcrum be- 
tween the hooks, and to get a sufficient power from the leverage the 
hooks must be separated. In his make of device the plaintiff gets it 
by a lengthening out, in the form of an arm, of what would be the 
barbed part of the hook ( if it were a fish hook), and disposing it at the 
proper angle. The défendant, it is asserted, gets it in the same way, 
introducing only the formai différence of having the upper part of 
the shank of the hook serve the purpose of this extended arm, and by 
disposing it at the proper angle, and having the hooks separated in 
order to get the same leverage action of the required strength as does 
the device of the plaintiff. 

A vigorous déniai is made of the truth of the assertion of the de- 
fendant that the force which makes the defendant's grip a sufficiently 
firm one is a force transversely exerted. On the contrary, it is con- 
fidently and aggressively asserted that the grip of this hanger is the 
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very grip which the plaintif invented, and not the transversely op- 
erating grip of Krips & Wright. The whole discussion is thus re- 
duced to the results of two inquiries : One, whether the plaintiff's 
device, with the tooth ehminated, is patentable, and has been patented ; 
and, if so, the other inquiry, of whether the grip of the defendant's 
hanger is the grip which the plaintiff contributed to the art. 

The first inquiry of patentability is itself divided into two: One 
is whether the invention, which the plaintiff now claims to hâve made, 
was made and disclosed through and by his application, and was in 
fact by him patented; and the other, whether it was anticipated. In 
considering this question, two preliminary observations may be made : 
One is that the device which is verbally described; in ; the application 
was a device which possessed as one of its essential features a tooth 
which was meant to bite into and engage the messenger wire in the 
manner hereinbefore described. Another observation is that it was 
found to be the fact that a praCtically effective device could be made 
without the présence of any real tooth action, if certain other élé- 
ments were présent, including an extending arm disposed at such an 
angle as that the hanger could not be brought in alignment with the 
wire otherwise than by a leverage action which would resuit in the 
kinking, to which référence has frequeritly been made. 

This brings us to the first inquiry suggested of .whether the thought 
of this second device is disclosed through and by the application and 
is covered by claim 1 of the patent The comment ; above made, that 
this secondary invention is not verbally proclaimed in the application, 
is justified by the admission made on behalf of the plaintiff by his 
expert. The admission is "the spécification does not specifically point 
out" this secondary device. It is asserted, however, that such verbal 
disclosurê was not called for, because thé described tooth device it- 
self voiced the invention of the secondary device, and this, supple- 
mented by claim 1, which is averred to cover the secondary device, 
makes a full disclosurê of the invention now in controversy. To re- 
state the same thought, in the phrase employed by plaintiff's expert, 
a device operating in accordance with the principles upon which the 
secondary device opérâtes is "the inévitable opération of the device," 
the structure of which is disclosed by the application. 

Our finding is with the plaintiff upon this featurè of the discussion. 
The finding is based upon two convictions: One is that no one can 
hâve a conception of the preferrcd tooth device without having dis- 
closed to him that the tooth fealure may be dispensed with. Thé 
other is that claim 1 does cover the secondary or toothless device. We 
say this because, if it does not cover such a device, it is meaningless, 
and as it musit be assumed to hâve had sorne meaning, and behind it 
thé purpose to cover something, we are justified in concluding that 
it does express the thought of and does cover the only inventive fea- 
turè which it could express and' cover, ' ■ 

This. brings us, so far as this branch of the case is concerned, to 
the' second question, of whether, assuniing the présence of the inven- 
tive feature referred to, it originated with the plaintiff. The Hager- 
man patent, No. 795,910, is relied upon as an anticipation. The Fat- 
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ent Office expérience of the Blackburn patent is cited as confirming 
the thought of anticipation. We are unable to get into accord with 
the thought either of anticipation or of any such finding by the Pat- 
ent Office. The claim at first made by Blackburn was rejected, but it 
was rejected because it was a very broad, if not the broadest possible, 
claim to a hanger possessing the feature of holding its position on the 
messenger wire. Blackburn did not broadly invent such a hanger, 
but there is implied in this no déniai of his claim to hâve invented a 
hanger by which this sliding movement was prevented by the partic- 
ùlar means which he devised for the purposcs of the accomplishment 
of this resuit. 

The Dissel patent, No. 950,148, which is relied upon, niay be dis- 
missed with the comment that it also disclosed a hanger, but not the 
hanger in suit. We are unable to find that the principle of action to 
which the Dissel device owes its grip is due to the élément of a lever- 
age resulting in a kinking of the wire. The real principle of its action 
is a pinching of the wire, produced by one arm pressing in one direc- 
tion and the other arm pressing in the opposite direction. In other 
words, it is essentially what the very capable expert on behalf of the 
défendant characterized as a scissor action. Inasmuch, however, as 
this sùggests a cutting rather than a pinching resuit, the thought in- 
tended may perhaps be more aptly and accurately described by call- 
ing the action a pincer, rather than a scissor, action, although the 
two things are in this respect of course the same. 

The same comment may again be made upon the Brown patent, No. 
837,185, which is also cited as an anticipation. Hère we hâve what 
is really the same transverse pressure as before; the only différence 
being that the loop in the hanger is wholly upon one side of the mes- 
senger wire, and not partly upon each side, as in the Dissel patent. We 
hâve the same transverse action, however; the pressure being exerted 
by the turned down ends of the hanger. It must be admitted, however, 
that there is in this a résultant kinking action to some extent. There 
would seem, also, to hâve been a clear récognition of this by Brown, 
and a reliance upon this to give to his hanger a firmness of grip. This 
patent will be f urther ref erred to. 

The Krips & Wright patent. No. 960,344, would seem to be clearly 
distinguishable from the patent in suit, because the former owes its 
grip wholly to the pincer principle. The file wrapper clearly présents 
this differentiation. The original claim having been rejected on Ha- 
german and Dissel, and the first amendment of the claim having been 
rejected because vague and indefinite, the claim as it now stands was 
made and allowed over Krips & Wright. 

This takes us back to the Brown patent. It is significant that there 
is an omission of this from the file wrapper. Finding, as we do, the 
présence and the recognized présence of the kinking action, we must 
begin the cornparison of Brown with Blackburn with a récognition of 
a likeness in this very important, if not vital, principle. When, how- 
ever, we come to consider the two devices, we find the kinking action 
to be necessarily présent in, ail of thèse devices in which there is a 
transverse pressure exerted, if the pressure is exerted at two separated 
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points. Considered with this thought in mind, the pressure is due, 
not to a simple scissor or pincer action, but to this kind of a pressure 
brought to bear, not on opposite sides of the object gripped, as it is 
in the case of pincers, and not at nearly opposite sides, as it is in the 
case of scissors, but the pressure is exerted from opposite sides at 
points more or less separated. 

This suggests the thought of whether Blackburn can be distin- 
guished from Brown in the same way in which Blackburn is dis- 
tinguished from Krips & Wright and the other patents. We think 
this is to be learned from a comparison of the two devices. The 
kinking action in Brown is due to transverse pressure exerted at 
more or less widely separated points. There is the absence of the 
thought of the arm and aiso of the thought of the elasticity in the ma- 
terial of the hanger being brought into opération through the prying 
action, by which the line drawn through the arms of the hanger is 
brought into alignment with the messenger wire. If Brown and Black- 
burn are compared with this thought in mind, the absence of Brown 
from the file wrapper is explained, and the conclusion is that the 
Brown device is not an anticipation of that of the plaintiff. 
' This brings us to the considération of the second question which was 
proposed. This is the question of infringement. The position of de- 
fendant is a concession (at least arguendo) of invention in the primary 
or preferred device described in the plaintiff's application for letters 
patent. The inventive élément in this, however, is essentially the tooth 
feature, and as the tooth feature has been wholly eliminâted from the 
defendant's device, there is the conséquent déniai of infringement. It 
seems clear, however, that this déniai of infringement is nothing more 
than the reassertion of the déniai of any proprietary right in the plain- 
tiff, other than his right to the tooth device, and inasmuch as we hâve 
reached, so far as concerns the trial court, the conclusion that the 
plaintiff's patent rights are not limited to a device embracing the tooth 
feature, but extend to a device omitting the tooth feature, but embrac- 
ing the other features, to which we hâve several times made référence, 
it follows that this calls for a finding of infringement. We say thia 
because there is in the defendant's device every élément which con- 
tributes to its eiïiciency which is in the device of the plaintiff. The 
différences are différences in form, but not in substance. The arm is 
less exposed to observation and more difficult to recognize; but it is 
there, and there is the présence of the éléments which exert the kink- 
ing action to which both devices owe their success. 

We must subscribe to nearly ail the principles of construction of 
patent claims which défendant invokes, but the application of them to 
the f acts of this case cannot be conceded. There is running ail through 
the argument of défendant the itération of the averment that the plain- 
tiff's patented device is untried, and his patent a paper patent. By 
this it is obvions in many instances that what is meant is the statement 
in another form of defendant's view that plaintiff's patented device is 
a toothed device. In other places it would seem the statement means 
that plaintiff's device is a closed ring device. The fact is that plaintiff's 
device has been sold in large quantities. There does not seem to be 
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anything which limits the plaintiff to a closed ring device, and we hâve 
found that he is not limited to a toothed device. The paper patent 
cases, therefore, not only hâve no application, but plaintifï is brought 
within the converse principle of being able to lay claim to every rea- 
sonable construction of the scope o£ his patent which will protect him 
against encroachments upon the trade which has been buiit up in the 
thing wiiich he has patented. 

It is not made entirely clear whether défendant asserts that its de- 
vice owes ail of the effîciency of its grip to the scissor action, or wheth- 
er it claims immunity from the charge of trespass upon the rights of 
plaintiff because its device has, and plaintiff's device, as embodied in 
the closed loop form, has not, this action. We hâve made the finding 
that defendant's device does owe its grip to the arm feature, and, if 
there is also a transverse grip, this will not enable them to escape the 
charge of infringement. 

We are not able to accept the principles which défendant deduces 
from the fact that its device has also been patented. One branch of 
the argument would seem to go almost, if not quite, to the length of 
supporting the proposition that the défendant has not infringed, if 
its device is an improvement upon that of plaintiff, although this is 
doubtless not meant to be urged. A patent is évidence of the posses- 
sion of the right to make, use, and sell, and commands the prima f acie 
finding of validity. When, however, a prior patent is put in évidence, 
this négatives the right to that which is first patented. It does not, 
however, necessarily négative the validity of the second patent, be- 
cause there may be patentable novelty in the second device, notwith- 
standing the fact that it has incorporated with it the device first pat- 
ented. 

We therefore do not follow defendant's argument to its conclusion, 
that a second combination, which contains a less number of éléments 
than a first (one élément in the second being made to perform functions 
for which the first requires two or more éléments), does not infringe 
the first. If the réduction of the number of éléments is at the loss of 
the functions which the omitted éléments perform, there is no inven- 
tion, and the second invention is not patentable. If the réduction is 
without loss of function, there is invention. To conclude, however, 
that because the second is patentable by reason of its being an improve- 
ment there is no infringement is a conclusion which cannot always be 
reached. If each patent is for a combination, and the combinations 
are différent, there is, it is true, no conflict or overlapping, and, in 
conséquence, no infringement; but, if the second device is merely 
an improvement upon the first, the second patent is subordinated to the 
rights granted by the first. This must be true, or one man could ap- 
propriate the patented device of another by merely inventing an im- 
provement. The true doctrine, as applied to the f acts of this case, leads 
to the conclusion that the defendant's device may be a better device 
than that of the plaintiff ; but, as we hâve found it embodies the in- 
vention made by the plaintiff, this compels the finding of infringement. 

The file wrapper of the defendant's patent we do not find to hâve 
been put in évidence. The application was filed about the time the 
plaintiff's patent was allowed (September 22 and November 25, 1914), 
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and the patent issued a year after the plaintiff's was allowed. What 
the file wrapper would disclose we do not know. The finding of in- 
fringement, however, is no finding in conflict with that of the Patent 
Office that the defendant's device was itself patentable. 

The bearing of the discussion of the utility of the plaintiff's com- 
mercial device is not clear. Utility is found, and cannot be seriously 
denied. The continued extended use of the older Cameron device is 
no déniai of utiHty in that of the plaintiff. 

The bearing of the patent granted to plaintiff, after the grant of tha 
patent in suit, is Hkewise not clear. We cannot draw the inference, 
which défendant asks to hâve drawn, which is in effect that it is a 
confession that plaintiff's patent in suit v/as limited to the toothed de- 
vice of claims 2 and 3. The purpose of the later application would 
seem to hâve been to protect the use of 3 spécial form of loop or saddle 
for carrying the lead conduit pipe, and this élément was inserted in a 
large number of combination claims. 

The final finding is that claim 1 of the plaintiff's patent is valid and 
infringed. The plaintiff is: in conséquence entitled tp a decree enforc- 
ing thèse findings, with costs, and leave is granted plaintiff to submit 
such form of decree. 



ID re BEST. 

(District Court, S. D. Alabama, S. D. March 19, 1918.) 

No. 1841. 

FbAUDU^ENT OONVEÏAMCKS <gï=!>110(;;) — MOJtTGAGES — Vauditï, 

Under Code Àla. 1907, § 4287, declarlng that ail deeds, conveyancea, 
transfers, and assignments In trust for the use ot the person maklng 
the same are vold against creditorSi ftnd sedtlon 4293, declarlng invalld ail 
conveyances or assignments in writing or otherwise of any interest in 
real or personal property made with intent to blnder, delay, or defraud 
credltors, purchasers, or other persons, a mortgage of a mill ànd stock 
of logs and lumber made in considération of advances to the mortgagor, 
whieh allowed the mortgagor to manufacture the logs on hand, dispose 
of the product,, and after paying hia expenses and retaintog a weekly 
palfiry to purehase other logs for manufacture, which should be subject 
to the lien, is Invalid as in fraud of; credltors. 

In Bankruptcy. In the matter oî the bankruptcy of Hedley S. Best. 
On pétition by the trustée in bankruptcy to review;the order of the réf- 
érée sustaining the priori ty of the claim of Albert D. Hanaw under a 
mortgage. Order reversed, and mortgage déclaredinvalid. 

Stevens, McCorvey & McLeod, of Mobile» Ala., for petitioner. 
Palmer Piïlans, of Mobile, Ala., for contestant. 

' ERVIN, 'District Judge. This niatter cpmès on to bé heard on a pé- 
tition by the trustée of the banki^ùpt, Best, to review the finding ârid 
conclusion qf the, referçe allôwing the claim.of Albert D: Hanaw as a 
jprior claim under a mortgage given by the bankrUpt to said Hânaw, 
and havirig been argUed ànd sûbmitted, it was held' for considération. 
The whole question dépends ùpon the proper construction of the 
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mortgage itself and whether the provisions therein contained are in 
conflict with the provisions of the Alabama Code. The sections of the 
Code relied on by the trustée as invalidating this mortgage are sec- 
tions 4287 and 4293. Section 4287 reads as f oUows : 

"AU deeds of glft, ail conveyanees, transfers, and assignments, verbal or 
written, of goods, chattels, or tliings in action, made In trust for the use of 
the person niaklng the same, are void against creditors existing or subséquent." 

Section 4293 reads as f ollows : 

"AU conveyances, or assignments tn wrltlng, or otherwise, of any estate or 
Interest in real or Personal property, and every charge upon the same, made 
with intent to hinder, delay, or defraud creditors, purchasers, or other persons 
of their lawful suits, damages, forfeitures, debts, or demands ; and every bond, 
or other évidence of debt glven, suit commenced, decree or judgment sufCered, 
with the like intent, against the persons who are or may be so hindered, de- 
layed, or defrauded, their helrs, Personal représentatives and assigns, are 
void." 

. There are certain cases of the Alabama Suprême Court construing 
thèse sections, which are, it seems to me, conclusive of the question 
at issue. The case of Benedict v. Renfro, 75 Ala. 121, 51 Am. Rep. 
429, holds that where a party makes a mortgage on property, which ha 
then has, and reserves the right of disposing of this property in such 
a way that the proceeds may be used for his own use and benefit, 
creditors may be so delay ed in the collection of their debts, and this 
is .such a fraud as renders this mortgage void. The case of Bluthen- 
thal v. Magnus, 97 Ala. 530, 13 South. 7, holds that where goods are 
conveyed by one to another, and the purchaser is given the authority 
to sell the goods so conveyed, on an agreement that the proceeds, less 
necessary expense of making the sale, are to be deposited in a designat- 
ed bank to the crédit of the seller, this is not a fraudulent transac- 
tion where there is no implication that the purchaser is to be paid for 
his services in disposing of the goods. The case of Roden v. Norton, 
128 Ala. 136, 29 South. 637, holds that where a mortgage is made by 
a merchant conveying a stock of goods then owned by him, and a 
paper is contemporaneously executed enabling the mortgagor to con- 
tinue business and sell the goods and pay himself a wage for making 
such sales, at $50 a month, out of the proceeds, this is such a beneht to 
the mortgagor as invalidâtes the mortgage. 

The case of Manchuria S. S. Co. v. Donald, 77 South. 12, after 
citing, many cases, holds that where a mortgage is made to secure fu- 
ture advances, and the mortgagor has nothing at the time of making 
the mortgage which is then liable to be subjected by creditors, and 
that the only property which inures to the mortgagor is profits in a 
business to which the future advances are made, and such profits 
inure only through the making of such future advances, the fact that 
a salary may.be paid out of the profits to the person conducting such 
business does not invalidate such mortgage, provided on a proper 
statement of the account it is ascertained that there would be nothing 
to the crédit of the mortgagor should mortgagee be charged with the 
salary so paid to the mortgagor. There are a number of cases cited 
in the Donald Case, where property was conveyed to one by another 
and the purchaser given the right to sell the property, and it was held 
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that no créditer of the purchaser had a right to complain because the 
mortgagor, purchaser, never parted with anything out of which the 
créditer could hâve made his money; the goods sold, and for which 
the mortgage was given, having been those of the mortgagee and 
not those of the mortgagor. The Donald Case merely extends this 
principle, and I think the extension is correct in equity, because, as 
thèse cases put the proposition, there must be first a créditer to be de- 
frauded, a debtor intending to defraud, and lastly a conveyance of 
property out of which the créditer could hâve reaHzed his daim or 
some portion thereof. 

The whole argument in thèse cases rests on the last proposition, and 
it was held in each of them that as there was never anything had 
by the debtor, mortgagor, which might hâve been subjected by his 
créditer, such créditer had ne right to complain. Adkins v. Bynum, 
109 Ala. 281, 19 South. 400. The Donald Case meets the proposition 
laid down in the Roden Case and inferentially decided in the Bluthen- 
thal Case, namely, that the payment of a salary to the mortgagor was 
a benefit to him, by showing that, even if the salary paid were deduct- 
ed, there still would be nothing left to the debtor out of which the 
créditer could make any portion of his money. That case affirms 
the statement of the gênerai rule that a réservation by the mortgagor 
of an interest invalidâtes the mortgage. 

The question hère involves the correct application of the foregoing 
principles. The facts are that Best, whe owned a small mill and 
stock ef legs and some lumber which had been eut from legs, borrows 
money from Hanaw and exécutes to Hanaw a mortgage conveying 
to Hanaw such legs and lumber manufactured therefrom. The mort- 
gage contains provisions requiring the placarding of the legs in the 
boom and the lumber en the yard as the property ef Hanaw, which 
apparently was donc. Other provisions required Best to keep an ac- 
curate acceunt ef his business transactions. 

Other terms of the mortgage provide that Best may sell the manu- 
factured product of the legs then on hand, and also the product to be 
manufactured, and reinvest in other legs, which are then to be manu- 
factured, and it is provided that such other logs and the product 
therefrom, which are se purchased, shall become subject to the lien of 
this mortgage. It is further provided that Best may borrow money 
from banks to supply the necessities of his business, and that Hanaw 
will waive the pledging of the bills ef lading for such manufactured 
product as Best may be then selling to the banks te secure such sums 
as may be loaned by the banks to Best. It is then provided that Best 
sheuld be allowed $20 a week eut ef the profits of the manufactured 
product for his living expenses, and that he could also pay the operating 
expenses of the business out of such profits. It is also provided that, 
in carrying on the business of manufacturing the logs into lumber: 

"It is distlnctly understood and agreed that, during the period of tlme cov- 
ered by this lien, Best shall manufacture the lo?s and sell the manufactured 
product solely as the agent of Hanaw, and hâve no right for or on behalf of 
or on account of himself." 

There is no contention in the case that there was any express fraud 
on the part of any one. In fact both parties conceded that there was 
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not. The whole question is whether there was such a légal fraud 
in the terms of this mortgage as invalidated it, and this question dé- 
pends upon which line of authorities apply to it. Applying the test of 
the three essentials above referred to, we find that Best owned, at the 
time he made the mortgage, property which his creditors may hâve 
subjected in part to the payment of their debts. We further find that 
the property which came into the custody of the bankrupt trustée was 
purchased in part at least with the proceeds of this property. 

While it is true that Hanaw advanced money at the time he took 
the mortgage from Best, which money went into Best's business, and 
to that extent benefited the creditors of Best, still this money did not 
create the property Best then had, nor that he subsequently acquired, 
though it did in part supply the funds which paid for it. I£ the prop- 
erty which came into the hands of the trustée had been wholly the 
resuit or proceeds of the money which Hanaw advanced, then I think he 
would hâve corne under the rule laid down in the Donald Case ; but as 
the mortgage conveyed property which Best then owned, and gave to 
Best compensation for his services in managing the business and sell- 
ing such property, I am reluctantly forced to conclude that the mort- 
gage is invalid. 



In re GROODZINSKT. 

(District Court, N. D. Georgia. January 23, 1918.) 

No. 4321. 

1. Bankruptcy ©=5426(1) — Discharge — Effect. 

Tlioujîh Bankruptcy Act .Tuly 1, 1898, e. 541, § 14b(3), 30 Stat. 550, as 
amended by Act June 25, 1910, c. 412, § 6 (Comp. St. 1916, § 9598), pro- 
vides for déniai of a dlscharge where the banlvrupt laas obtained money 
or property on crédit upon materially false statement in wrlting, as sec- 
tion 17 (section 9(i01) déclares that a discharge shall not release the bank- 
rupt froin liability based on false pretenses or représentations, the clalm 
of one who extended crédit on a materially false statement in writing Is 
not barred, thougli such créditer participated in the bankruptcy proceed- 
Ings and unsuccessfully opposed discharge. 

2. Bankruptcy ®=>417(1) — Discharge — Vacation. 

Discharge already granted will not be vacated at the Instance of a 
créditer whose claim was not barred by the discharge. 

In Bankruptcy. In the matter of the bankruptcy of Jacob Grood- 
zinsky. On motion to set aside and vacate a discharge heretofore en- 
tered. Motion denied. 

J. S. James and J. R. Bedgood, both of Atlanta, Ga., for objecting 
creditors. 

J. R. Hutcheson, of Douglasville, Ga., for bankrupt. 

NEWMAN, District Judge. This is a motion to set aside and va- 
cate a discharge in bankruptcy heretofore entered in the case above 
stated. At the time the discharge was granted the court had before 
it the testimony of W. A. Ward of the Ward-Truitt Company, ob- 

Ê=»For other cases sec same toplc & KBY-NUMBER in ail Key-Numbered Dlgeata & Indexes 
248 F.— 48 
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jectors to Groodzinsky's discharge. This testimony, as reported, was 
difficult ior the court to understand, either because it was net well 
understood by the stenographer, or bécaUse it was net well reported. 
Theref ore opportunity was given the objectors, at the time the case 
was heard on the application for discharge, to retake the testimony of 
Mr. Ward, so as to make it clear what he intended to testify. The 
décision of the court was held up for some time in order to allow this 
to be done, but, there seeming to be unnecessary delay, the court 
having the papers before it ail the time, the matter was taken up and 
reconsidered as presented by the testimony, then before the court, and 
an order entered overruling the objections and granting the discharge. 
Some time, af ter the discharge was granted the présent motion to 
vacate thé order granting the discharge was filed. This coming up for 
hearing, and satisf actory reason being given why the testimony of Mr. , 
Ward had not béen taken as directed by the court, he was heard to 
testify in open court. In this testimony he stated the facts upon 
which the objections to the discharge were based very clearly, and 
he may hâve made a case of obtaining goods from his firm by false 
représentations in writing, the représentations being made for the pur- 
pose of obtaining crédit, although this testimony was dënied by the 
bankrupt, who was also allowed to take the stand and testify in open 
court, Thus the case stands now. 

[1,2] I think it is unnecessary to décide the merits of this ob- 
jection by the Ward-Truitt Company to the bankrupt's discharge. If 
the Ward-Truitt Company's debt against the bankrupt was created 
by the false statements and false représentations of the bankrupt, the 
debt and the rights of the Ward-Truitt Company will not be alïected 
by his, discharge. Their rights are fully protected by section 17 of 
the Bankruptcy Act, which, it bas been determined by the courts, is 
not in any way lessened by section 14, paragraph 3, of the act, which 
provides that a discharge will not be granted if the bankrupt bas 
"obtained monéy or property on crédit upon a materially false state- 
ment in writing, made by him to any person or his représentative for 
the purpose of obtaining crédit from such person." Comp. St. 1916, 
§ 9598. 

The important case on this subject is Talcott v. Friend, 179 Fed. 
676, 103 C. C. A. 80, 43 T. R. A. (N. S.) 649, in which the Circuit 
Court of Appeals for the Seventh Circuit had the question before it 
as; towhether such debts were discharged., even where the créditer had 
received his dividend and had corne into court and objected to the 
bankrupt's discharge on the grotmd named and contained in section 14 
of the Bankrupt Act. The third and fourth headnotes of this case 
decided by the Circuit Court of Appeals will show what was held. 
They are as f oUows : 

"An action for deceit Is not based on a rescission of the contract, but im- 
pUes an afflrmance and the provlng of a claim In hankriiptcy for the priée of 
goods sold and dellvered on a contract; and the receirfng of divldends thereon 
is not a bar to a subséquent action by the creditor for deceit base on fraudu- 
lent représentations Inducing the sale. ■ 

"Nelther the action of a créditer In opposlng a bankrupt's discharge on the 
ground that he obtained crédit on a nuiterlally false statement nor a findln.g 
by the court thereon, that the bankrupt had not been gullty of any act which 
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barrcd his riglit to a discliarge iinder Bankr. Act Jiilv 1. 1S9S, c. 541, § 14b(3), 
:iO Ktat. 550 (Tî. S. Comp. St. 1901, p. 3427), as ameiiiled hy Art Feb. 5, 1903, 
f. 487, § 4, ?,2 Stat. 797 (U. S. Comp. 8t.- Supp. 1909, p. IHIO), Is a bar to a 
siibse(]iu>nt action by tbe oljjectins créditer against tlie banknipt for deoeit 
ba.sed on the sanie false statement ; tlie parties appearing in sucli action in a 
différent capacity and th(> tiiKlins; of the court not being necessarily determina- 
tive of tlie fact in issue in the second action." 

This case was taken by certiorari to the Suprême Court of the 
United States and is repofted in 228 U. S. 27, 33 Sup. Ct. 505, 57 L. 
Ed. 718, reported as Friend v. Talcott. What the Suprême Court 
decided, in a full opinion by the Chief Justice, so far as piaterial hère, 
also is shown by one of the hcadnotes to the case, which is as foUows : 

"A créditer, after unsuccessfully oiiposing a composition und a discharge in 
l)ankruptcy on the ground of fraiid in creating a debt, accepted the dividend 
and theii sned for the balance on the ground that the debt was excepted froni 
the discharge. Jlcld, that there was no waiver of the right to sue on tlie tort 
by accepting the dividend, nor was the granting of the discharge reS judlcata 
of the claim for the balance of the debt." 

The objections of the Ward-Truitt Company are the only ones I 
consider material on the question of setting aside this discharge, and 
its rights not being afïected in any way, or its remedy, by the grant- 
ing of the discharge, it is unnecessary for that reason tb vacate the 
same. 

The application of the M. C. Kiser Company to come in as an ob- 
jecter, if the disc'harge is vacated, even if they could be heard in this 
matter, is not meritorious fOr the same reason. Their objection to the 
discharge is upon the ground that a statemerit was made to that çom- 
pan}', and that it was false and in writing, and made for the purpose 
of obtaining crédit of them, and upon the strength of which the bank- 
rupt did obtain crédit. So, if their objections were allowed, they 
would stand upon the same footing as that of the Wa;rd-TrUitt Com- 
pany, and their rights would not be affected in any way by the grant- 
ing of the discharge. 

If deceit was practiced upon thèse creditors by the bankrupt by false 
statements in writing, made for the purpose of obtaining crédit in 
the purchase of goods, which crédit was alldwed him and the goods 
purchased and delivered, the deceit thus practiced would be the basis 
of a right to recover, notwithstanding the discharge in bankruptcy. 
That being true, the resuit is what I hâve stated — that it is immaterial 
to them whether he obtains a discharge in bankruptcy or not. I am 
somewhat doubtful about the right under the act to revoke this dis- 
charge at ail, but certainly the reasons I hâve given are sufficieht as 
the case now stands. , 

The motion to set aside and vacate the discharge is overruled. 
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WRIGHT V. BARNARD et aL 

(District Court, D. Delaware. November 7, 1917.) 

No. 338. 

X. ESTOPPEL ig=83(l)— CONTBACTS— Palsb Repeesentation3. 

Otficers of a corporation, who in contracting wlth complalnant falsely 
represented that they owned and controlled ail of the stock and thereby 
Induced action on tlie part of the complalnant, who In good faith relled 
upoh the truth of the same, were estopped to deny such ownershlp and 
control, or that, being a majorlty of the dlrectors, they had power to 
secure a proposed aniendment of the charter, and to cause to be done ail 
other thlngs to be done on the part of the company. 

2. Corporations <S=3428(12) — Offioess—Fbaud— Notice— Imputinq to Cor- 

poration. 

Where the vice président and the secretary and treasurer of a corpora- 
tion were sons-in-law of the président, who was old, feeble, and of im- 
palred facultles, and the three offlcers, with the wife of one of them, own- 
ed ail of the stock, and such two offlcers condueted its business, it was 
chargeable with Icnowledge of the fraud practiced by them on complalnant 
in contracting with hlm to remain in its employ. 

3. Corporations <S=>426(1) — ^Liability for Fraud of Officees— Ratifica- 

tion. 

A contract by offlcers of a corporation respecting the amendment of 
its charter and salaries of its offlicers, the enlargement of its opérations, 
and other matters affectlng its interests, related to its business and af- 
fairs, and not to thelr private or indlvidual Interests, and it became 11a- 
ble with them for Its conséquences by ratlfylng and adoptlng the agree- 
ment wdth knowledge of fraud practiced by the offlcers on the other party 
to the contract. 

4. Corporations ®=»306 — Officers— Ratification— Personal Liabilitt. 

The ratification or adoption by a corporation of an agreement of Its 
offlcers could not shleld them from responslbillty for the conséquences of 
thelr own fraud In connection therewith. 

5. Corporations (©=426(6) — Contracts of Officers— Ratification— Necessi- 

Tï OF Formal Action. 

If the contlnued course of action of a corporation, through its offlcers 
and agents, wlth knowledge of whlch it was chargeable, was consistent 
only wlth an adoption of an agreement of its offlcer on its behalf, it 
ratlfied the agreement, though no ratification or adoption was disclosed 
by its minutes. 

6. Corporations <S=5319(7)— -Contract— Fïiaud— Evidence— Sufficienct. 

Where offlcers of a corporation, who owned less than a majority of the 
stock, contracted with the comijlalnant that he should remain in its em- 
ploy, agreelng to hâve the amount of stock Increased, and to give hlm the 
ownership of part of the stock on certain conditions, falsely representlng 
that they owned and controlled ail of the stock, évidence field to show 
that they made no bona fide attempt to hâve the charter amended. 

7. Contracts "®=ie9 — Constrcjction- Subrounding Circtjmstances. 

To ascertaln the real Intention of the parties to a contract contalning 
expressions reasonably susceptible of more than one interprétation, the 
situation and surrounding clrcumstances may t)e considered. 

8. Corporations ®=>319(7) — Contract with Managee— Bbeach— Peesuup- 

TIONS. 

Where offlcers of a corporation in December, 1911, contracted wlth 
the complalnant that he should remain in its employ, agreelng to Increase 
the stock and place a part in eserow for hlm, but made no bona fide at- 

©ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgeets & Indexes 
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tempt to do so, It will be presumed, as agalnst them and the company as 
wrongdoers, that but for their nonobservance of the agreement complain- 
ant would hâve been as contemplated In the agi'eenient gênerai manager 
of the Company under an amended charter and entltled to dlvidends on 
the agreed part of the stock prier to July, 1912, when the agreement was 
modlfled. 

fl. COBPORATIONS <S==>316(1) — StOCK— CONTBACT WITH MANAGER— "IjQtriDATED." 

Under a modifled eontract, providing that, when the debts of a corpora- 
tion for 1912, as shown on the last day of that year. were liquidated, the 
stock would be inereased, and one-third thereof placed in escrow for eom- 
plainant, who was to be gênerai manager, the word "liquldated" meant 
paid, and not merely ascertained, though generally it might hâve either 
nieanlng. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Liquidated.] 

10. Corporations <g=>316(l) — Stock— Contbact with Manager— "Debts of 
THE Company for 1912." 

The "debts of the company for 1912," within such eontract, were the 
debts incurred in that year in the course of its ordinary business, and 
not debts for thq érection, enlargement, or multiplication of the com- 
pany's plants. 

11. Corporations <S=316(1) — Stock— Contract with Manager— Perform- 
ance. 

It was the duty of the company to pay the indebtedness for 1912 ue- 
fore expending large amounts for the construction and enlargement of its 
plants, and, where thèse debts might hâve been paid the failure to pay 
them was fraud on complainant, of which the corporation or its ofBcers 
could not take advantage. 

12. Corporations i©=5316(1) — Stock— Contract with Manager- "Debts for 
THE Year 1912." 

An indebtedness exlstlng In the preceding year did not constitute "debts 
for the year 1912," within the contract. 

13. Corporations <S=316(1) — Contract with Manager— Abandonment of 
Employmbnt— Fori^eiture of Rights. 

Where complainant was employed by a corporation under an agreement 
that the stock was to be inereased and part placed in escrow for hhn 
on certain conditions, but the corporation and its offlcers fraudulently 
omitted to amend the charter or set apart stock for plaintiff, took business 
properly belonging to one in his position ont of his hands, made repeated 
efforts to induce hini to surrender his agreement and declared it value- 
less and falled to pay his salary, he was justifled in leaving the company's 
service, and forteited noue of his rights by so doing. 

14. Evidence <g=590 — Testimony of Pabty to Fraud. 

Friiud in fact is an acted lie, and the testimony of a party to the 
fraud touching the fraudulent transaction, when uncorroborated and given 
in his own interest, cannot avail agalnst the inhérent probabilities of the 
case. 

15. Corporations ©=3319(2) — Contract with Manager— Equitable Jurisdic- 
TiON — Fraud. 

Offlcers of a corporation contracted with the complainant that he should 
remain in its employ, agreeing that stock would be inereased and a part 
placed in escrow, to become complainant's property when he had inereased 
the earnings to a specified amount, but falsely represented that they own- 
ed ail of the then existing stock, and made no bona flde attempt to amend 
the charter to provide for such stock increase, and subsequently took ont 
of his hands business properly belonging to one In his position, endeavored 
to Induce him to surrender the agreement, declaring it valueless, falled to 
pay his salary, and later inereased the stock under an arrangement with 
thlrd parties, who were permltted to subscribe for the additlonal stock, 

©=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgestg & Indexes 
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thereby depriving çompl ainant of the ot)i)ortuulty of acaulrins; any por- 
tion of the stock, or of recelving the divldends on tlie agréefl portion of 
the stocli. Held, that equity had jurisdiction oî a suit for relief, especial- 
ly in View ôf equity rule '2ii, prescribed by the Supretue' Court. 
10. Damages <S='163(1)— Evidence— Presumptions. 

Tresumptions of damage or loss of gain are Indulged as against wrong- 
doers ; but they must be reasonable, and hâve relation to loss or damage 
which there is a reasonable probability would' not hâve occurred, had 
not the wrong been comraitted, and they do not exlst vs'ith respect to 
purely spéculative or remotely possible loss. 

17. Trusts <g=5>334— ^Establishment and Enforcement— Grounds. 

Where a contra et provided that a corporation'» stock sijould be increas- 
ed, aud one-third plaeed In escrow for the complainant, who was to be 
the gênerai manager, and to become owner of such stock when he had in- 
creased the earnings to a specifled aniount, but he was wrongfully de- 
privod of the opixu'tunity to earn the stock, a trust could nOt be im- 
pressed on one-tbird of the conipany's Stock,' and Its delivery decr«ed'; 
it not appearlng that the company had any Iteasury stock, and it belng 
conjectural whether the complainant would hâve suoceeded in increasing 
the profits, 

18. iN.rÛNCTioN- t®=>l]S(5) — SuiTs FOR Injunctiox— Pleadino— Pratek 

A prayer that the selling or incunibering of the corporation's property, 
in violation of coniplainant's rights be restraiued, was too vague and iil- 
definite to be enforced. 

19. Equity ©=3427(3)— Remef—Phàyer for General Relief. 

Under the prayer for other and further relief, complainant was entitled 
to such relief as was consistent wlth the case as made by the pleadlngs 
and the évidence. 

20. Corporations <g=>31!)(%) — ^Stock^Breach of Contbact — BamageS. 

It belng a reasonable presumption, founded upon a reasonable probabil- 
ity, that if the coutract had been carried out one-third of the srocK would 
hâve bèen plaeed in escrow the dividends on which \vére tb be recel ved 
and eni'oyed by conij)lalnant, he was entitled to recover the dividends 
which tlie fallure to carry out the agreement prevented hini from receiving. 

21. Corporations ®=»38— Change of Idbntity— Amendment of Charter. 

An amendment of the charter of a corporation to provide for an in- 
crease of stock would not hâve att'ected the identlty of the company. 

22. Fraitd i®=']2^Promise WiTitouT Intention op Perfoéming. . 

The signing of an agreement by officers of a corporation, providing for 
increasing the stock and placing part in escrow for complainant, amount- 
ed to a represeiitiition of fàct that they then intended to do this, and such 
Intention not existing, they were guilty of false représentation of fact. 

23. Corporations iS=316(1) — ^Stock— Contraots— Consiuekation. 

Where a contra et, as moditied, provided that the stock of a corpora- 
tion should bç increàsed, and equally dlvided betweeu the complainant and 
officers of, the. corporation, complainant's stock to be plaeed in escrow until 
the earnings had been increàsed to a spccitied amonnt, and complainant 
had been working for the company uuder the original contraet for six 
moûtbs prior tb the makiug of tlie modilicatlon, which reeo^'iiized the 
valldity of the original agreement, the services rendered or to be rendered 

■ by complainant conslituted ample consldei-ation to support the agreement 
as niodlfied. ; 

24. Corporations i®=»31!)(%)-^Stock— Bbeacii, of, .CoNtftACT— Damages. 

Where a, contraet undér vvhich the complainant was employed by a cor- 
poration provided that 'the stock should be increàsed from ' $100,000 to 

■ 1^150,000, and that one-third sboUld be plaeed, in escrow for lilm, subject to 
ccrtàlii conditlous, and tbe corporation .failed to m'ake the Incfease, or to 
give him, an opportunity tb earn the stocli, and subsequeutly, inci'eased 

, the stock to $200,000, Issuîng the additional stock to third persons, one- 

(gssFor other cases see same topic & KBY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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third of the original capital stock must be taken as the basis for the com- 
putation of the dlvidends measuring coinplainant's damages. 
25. WiTNEfi.sES <S=>lf!0 — CoMPETExey— Tbansactions wmi Décèdent. 

Tliuler Rev St. § 858, aiiieuded by Aet .Tune 29, 1906, c. 3608, 34 Stat. 
618 (Comp. St. 191C, § 1464), providiiiî? that tlie corapetcncy of a witness 
.«îhall be deti^rmlned by the laws of the state, and Rev. Code, Del. 1915, § 
4212, providins thiit, in actions by or agninst executoi-s in whlch .iudginent 
, rna.v be l'endered for or a};ainst theni, neither jiarty shall be allowed to 
testify a.i^ainst the other as to any transaction with the testator, com- 
plainant conld testify to a transaction with a deceased officer of a cor- 
poration as the basis for a decree a^ainst the corporation, thonL'li tlie 
oflicer's estate owned stock, as a decree against it would not be a decree 
agalnst the execiitrix. 

In Eqiiity. Suit by Herman L. Wright against Cynthia E. Earnard, 
executrix of Remsen C. Barnard, deceased, and others. Decree for 
complainant in accordance with the opinion. 

See, also, 233 Fed. 329. 

Andrew E. Sanborn and John W. Huxley, Jr., both of Wilmington, 
Del., for complainant. 

Robert H. Richards, of Wilmington, Del., and William M. Hope, of 
Dover, Del., for respondents. 

BRADFORD, District Judge. Herman 1. Wright, of New York, 
brought his bill against Cynthia E. Barnard, Executrix of Remsen C. 
Barnard, William Pennewill and the Stetson & Ellison Company, here- 
inafter referred to as the canning company or the company, charging 
fraud and breach of contract against Barnard, Pennewill and the can- 
ning company, and praying sundry relief against them as hereinafter 
mentioned. It appears from the évidence that the canning company 
was incorporated December 22, 1904, for the purpose, among other 
things, of canning and preserving fruits, vegetables, méats, &c., with 
a capital stock of $100,000, divided into 1,000 shares of $100 each. In 
the certificate of incorporation there was no provision for preferred 
stock. The original subscribers and incorporators were William Elli- 
son, Barnard and Pennewill, the two latter being sons-in-law of Ellison. 
Thèse three men composed the board of directors. Ellison became 
président, Pennewill vice président, and Barnard secretary and treas- 
urer of the company. 

In May, 1910, the complainant became connected with it. He wrote 
April 29, 1910, to the company suggesting that there was a plan by 
which from 25% to 30% more profit could be made on its output of 
canned goods, referring to his expérience in selling and advertising to 
the wholesale and retail grocery trade, and indicating his désire to 
hâve a personal interview on the subject. Such an interview was 
promptly had with Barnard, the secretary and treasurer, who went to 
Philadelphia for that purpose, and in the early part of the following 
month, without any formai written contract, the complainant was em- 
ployed by the company for the balance of that year for the salary or 
compensation of $300 a month in order that the efficacy of his sug- 
gested plan might be tested. This arrangement having been made, the 

®=5For ottier cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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complainant opened an office in the city of New York at No. 105 Hud- 
son Street. At the time of his employaient by the company approxi- 
mately 40,000 cases of canned tomatoes were in storage, being an un- 
sold surplus of the last year's product. He rendered such active and 
efficient service as to dispose not only of the product of 1910, but of 
the above mentioned surplus. His v^^ork having proved satisfactory 
to the company, it was decided late in the fall of 1910 to secure his 
services for the year beginning December 1, 1910, and ending Decem- 
ber 1, 1911, on a basis materially différent from that on which he had 
served the company in 1910. An arrangement was accordingly made 
between the company and him embodied in a letter written by him to 
the company November 25, 1910, and endorsed by it in the following 
words : 

"Correct: Stetson & Ellison Ca. Per E. C. Barnard, Sec. & Treas." 

The portions of the letter material in this connection are as f ollows : 

"ïhls is to conflrm the arrangement agreed upon for the maintenance 
of the New Tork office from December Ist, 1910, to December Ist, 1911, sub- 
stance of which is as f ollows: That .?6,000,00 Is to be allowed me during thls 
period for my work on gallon (#10) tomatoes and tomato pulp, this sum to 
cover the expenses of malntaining the sales offices hère in New York, which 
sliall include rent, stenographer, and incidental expenses. • * * Expens- 
es outside of the maintenance of the New York office, such as advertising, 
salesmen, traveling expenses, etc., etc., are to be paid by Stetson & Ellison Co., 
but no such expenses are to be incurred without thelr consent. Kemlttances 
are to be made to me on the Ist and 15th of each month, the amounts of 
same dépendent upon what is needed by me at this end. Final settlement of 
"the year's work to be made at a date to be agreed upon." 

It appears from the évidence that the "expenses of maintaining the 
sales offices hère in New York" were insignificant in amount as com- 
pared with the $6,000 allowed him for his work, falling short of $100. 
The complainant served the company faithfully and efficienfly during 
the year agreed on, from December 1, 1910, to December 1, 1911, and 
received December 21, 1911, from the company, and receipted for, a 
check for $1,869.27, being balance in full of the stipulated salary or 
compensation of $6,000 and his commissions on sales of tomatoes. 

Aijout or shortly before the time of the expiration of the last men- 
tioned agreement with the complainant, it being necessary that a fur- 
ther arrangement should be had with him to secure his services for the 
future, the matter was taken up by him with Barnard and Pennewill 
who went to New York to discuss the situation for 1912. The con- 
férence continued for several days. It appears from the évidence, 
direct and circumstantial, that Barnard and Pennewill recognized that 
the complainant had secured good results in 1911, and desired that the 
company should hâve the benefit of his services thereafter for the en- 
largement of its business. The complainant, however, was unwilling 
to continue to serve the company on the same basis which he viewed 
as "more or less of a salary and commission proposition," and he so in- 
formed Barnard and Pennewill, who agreed that if the sales could be 
largely increased by him he would be entitled to hâve a part or share 
in the business of the company. Finally a décision was reached that. 
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to use the language of the complainant on the stand, "the business 
should be split into thirds; in other words, that we should ail go in 
on an equal basis ; get together and strive to pull the business up and 
to share the profits equally." With respect to the raising of the requi- 
site amount of money for the proposed enlargement of the business, 
it was suggested and concluded by those présent that the same could 
be secured through preferred stock, or an issue of bonds, or borrowed 
from the bank. After the discussion of some further détails of the 
proposed change the complainant secured the services of Arthur Rowe, 
an attorney at law, who met him and Barnard and Pennewill at the 
Wool Club in New York. The évidence does not disclose any act, 
statement or conduct on the part of Barnard, Pennewill or the Com- 
pany, prier to this meeting at the Wool Club, on its face suggestive of 
a fraudulent or unfair intent toward the complainant or in the least 
inconsistent with an observance by them of entire good faith. He was 
not aware of anything calculated to beget in him the slightest suspicion 
•of fraud or bad faith on their part. He, relying, unconsciously it may 
T)e, upon the presumption of honesty and fair dealing in business trans- 
actions, assumed and had a right to assume that he was negotiating 
with straightforward and honorable men. But the évidence of what 
transpired at the Wool Club, and subsequently up to and including De- 
cember 19, 1911, between Barnard and Pennewill and the complainant, 
renders it impossible to reconcile the conduct of the two former with 
the rules of fair and honest dealing. It is established by the documen- 
tary and oral évidence and is wholly beyond controversy that during 
ail that time the 1,000 shares of the capital stock of the company were 
held and owned as foUows : Barnard 330 shares; Pennewill 20 shares ; 
Katherine E. Pennewill, his wife, 480 shares; and William Ellison 
170 shares. Thus Barnard and Pennewill together held and owned 
but 350 shares as against 650 held and owned by others, — only slightly 
over one-third of the total capital stock. Rowe testified to the effect 
that at the conférence at the Wool Club Barnard and Pennewill told 
him they were the owners of ail the capital stock of the company. He 
further testified as foUows: 

"ïhey discussed the situation of the Stetson and Ellison Company ; they 
said that it was a corporation with one hundred thousand dollars of c<>iu- 
mon stock, and that Mr. William Pennlwell and Mr. K. C. Barnard were the 
owners of the common stock ; that Mr. Wright had for some time been coii- 
nected with the company as sales agent, and had proved his value to the 
company by Increasing the net returns of company. Mr. Barnard said that 
Mr. Wright was so valuable to tlie company that they wished to retain his 
services, and Mr. Wright explained that the goods put up by the company 
were very good, and that was, lu part, the reason for his success in selling 
the goods ; they told me that they wished the company reorganlzed in such 
a way that Mr. Wright would be entitled to one-third of the proceeds of the 
business." 

And further, that as a resuit of the conversation at the Wool Club 
the witness prepared two paper writings, (Complainant's Exhibits 71 
and 72,) being proposed agreements between Pennewill, Barnard and 
the complainant, relative to the business and affairs of the company. 
The first récital in the preamble in Exhibit 71 is as foUows: 
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"Wliereas, William renniwell and K. 0. Barnard, are each the owner of 
$50,000 of the stock of Stetson & Ellison Co., which corporation is engaged 
in the canning business." 

Exhibit 72 contains nothing inconsistent with the above récital. It 
appears that thèse proposed agreements were received f rom Rowe by 
the complainant through the mail on thé day next after the conférence 
at the Wool Club, and were personally delivered by him to Barnard 
and Pennewill, who took them to Delaware for the expressed pur- 
pose of taking up the matter with Ellison, the président of the Com- 
pany. The complainant received December 18, 1911, a letter, dated 
the preceding day, from the company bearing its typewritten signa- 
ture, but in fact prepared and emânating from Barnard, in which it 
was stated, among other things, that : 

"We hâve had our conférence with Mr. Ellison which has ended as we 
prèdicted, 'WélI, go ahead boys, I leave it to you.' " 

The proposed agreements prepared by Rowe were submitted by 
Barnard and Pennewill to an attorney in Dover, Delaware, who pre- 
pared in lieu of them a proposed agreement which was subsequently 
signed by Wright, Barnard and Pennewill December 19, 1911, as 
f ollows : . 

[The contract was hère quoted in full.] 

It will be observed that, contrary to the fact, the first récital in the 
preamblè déclares that Pennewill and Barnard "own and contre! the 
capital stock of Stetson and Ellison Company," and tha't in the third 
paragraph the agreement provided that 1,500 shares of the common 
stock of the "new or re-organized company" be i^sued to Pennewill and 
Barnard "full paid, in considération of the one thousand (1,000) shares 
of stock now held by them and the business of the company." The 
complainant testified that at the time the agreement of December 19, 
1911, was signed he did not know, and it appears that until after the 
bringing of thi$ suit, he never did;know that there were other holders 
of stock in the company than Barnard and Pennewill, save that he 
"thought Mr. Ellison held one share which had probably been issued 
to him and ençlorsed, so he could hâve the office of président," and 
that nobody had told him so, "but he was the président, and he must 
hâve had a share." Although Pennewill testified as to the holdings 
of the stock of the company at the time of the signing of the agreement 
of December 19, 1911, he does not say, and there is absolutely no évi- 
dence, that until after the filing of the bill the complainant had been 
informed, or was aware that at the time of the Wool Club conférence 
or on December 19, 1911, or thereafter, substantially ail of the stock 
was not owned ând controlled by Barnard and Pennewill, as falsely 
recited and declared by them. In fact in the bill as originally filed the 
complainant, evidently relying upon such false statements, averred 
that Pennewill and Barnard "ovi'ned and cOntrolled thé capital stock" 
of the company ; but in the amendment to the bill filed six months 
later declared that before and at the time of the exécution of that 
agreement it was "falsely and fraudulently représentée!" to the com- 
plainant by Pennewill and Barnard, and "the contract falsely and fraud- 
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ulently set fortli, that they owned and controlled the capital stock of 
the said Stetson and Ellison Company." 

Secrecy is of the e:^sence of fraud and those meditating the latter 
do not proclaini their nefarious purpose from the housetops. Conse- 
quently, almost , without exception, the proof of fraud niust dépend 
upon évidence of circumstances which in their totality clearly establish 
it. I say in their totality, for even thongh the circumstances in a 
given case taken individually and separately may not be sufficient to 
sustain the charge, yet when considered collectively they may leave 
no escape fromits truth. On this subject Mr. Justice Mitchell in de- 
livering the opinion of the court in Montgomery Web Co. v. Dienelt, 
133 Pa. 585, 19 Atl. 428, 19 Am. St. Rep. 663, forcibly said: 

"Fraud, as lias so ofteii been said, cs'.n rarely be proved by direct and 
positive testimony, aiul great llberality is always allowed in tiie introduction 
of évidence hiiving a tendeney to show it. * * * Défendants had to get 
their testimony from the other side, and from the circumstances, and were 
not aille to make positive and direct proof of the fraiidulent Inteut, but had 
to rely iiï>on circumstances pointing thereto. lu )iis charge, the learned 
judge took thèse up seriatim, and disposed of them sunimai'ily. * * * The 
suhstantlal dpfect of the charge is in its treatnient of the Items of évidence, 
one by one, without at any tlme directing the view of the jury to their united 
force. Tliere pyobably never was a case of circunistantial évidence that could 
not be blown to the winds by taking up eaeh iteui separately, and dis- 
missing it with the conclusion that it does not prove the case. The cumula- 
tive force of many separatc matters, cach perliaps slight, as in the familiar 
bundle of twîgs, constitutes the strength of circumstantlal proof." 

In order that the company should further enjoy the services of the 
complainant it was necessary, owing to the stand taken by him, that 
its charter should be amended in such manner as, among other things, 
to allow the issue of more capital stock. Under the laws of Delaware 
this could be etïected only through affirmative action by a majority 
of the board of directors approved by the holders of a majority of 
the capital stock. As Barnard and Pennewill had only 350 ont of 
1,000 shares, they had not the power, without the co-operation of 
other stockholders, to secure the requisite amendment. If Ellison, 
after the VVool Club conférence, and prior to December 19, 1911, had 
been in sufficient possession of his faculties and, after having had the 
proposed schenie embodied in the written agreement of that date laid 
before him, had in good faith said to Barnard and Pennewill "Well, 
go ahead boys, I leave it to you," there would hâve been no reason, if 
they intended to carry that scheme into exécution, why they should 
make a false statement us to the ownership and control of the capital 
stock. For they were a majority of the board of directors and with 
Ellison held a majority of the whole capital stock, namely, 520 of the 
1,000 shares and would hâve been able to secure the requisite amend- 
ment of the company's charter or its reorganization. The making of 
thèse false statements aiïords cogent évidence that they either could 
not control Eliison's stock or did not intend to secure the amend- 
ment or reorganization they agreed to obtain ; or, in other words, that 
they lacked either the expectation or the intention of securing the 
change in the charter contemplated in the agreement. Barnard and 
Pennewill were in a position where they could not secure the services 
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of the complainant without deceiving him as to the control and owner- 
ship of the stock, and the évidence satisfies me that their false state- 
ments were made for the purpose of securmg those services for the 
Company and without any intention on their part that the complain- 
ant should enjoy the benefits of those provisions in the agreement 
which served as the sole or principal inducement for his becoming a 
party to it. The fact that they practiced this fraud upon the complain- 
ant in order to hâve the benefit of his services is the highest tribute 
they could pay to his fidelity and efficiency. 

[1-5] It is urged on behalf of the défendants that the company 
was not a party to the agreement <oi December 19, 1911, and that if it 
possessed any validity it bound only the individuals who signed it. 
The agreement from beginning to end related to the business and 
affairs of the company — the amendment of its charter, the salaries of 
its officers, the enlargement of its opérations, and other mattcrs af- 
fecting its interests, and not to any private or individual interests of 
those sigfling it, dissociated from the interests of the company. It 
is true that the performance of the varions things provided for in 
the agreement would affect individual interests of Pennewill, Barnard 
and the complainant, but ônly as connected with and growing out of 
the business and affairs of the company. It was signed by Pennewill 
and Barnard clearly on behalf of the company and for its intended 
benefit. Pennewill, Barnard and the complainant were ail of fuU âge 
and Sound mind and were compétent to contract, and the two former 
by reason of their fraudulent statements touching stock ownership- 
and control are estopped from denying in this suit, brought by one 
innocent of the . fraud, that they did own and control ail of the capital 
stock of the company, and, being a majority of the board of directors,. 
had it within their power to secure the proposed amendment of the 
charter and to cause to be done ail other things necessary under the 
provisions of the agreement to be done on the part of the company. 
Their relationship to the company was such that it was chargeable 
with knowledge of the fraud practiced by them, and would become 
equally liable with them for its conséquences by ratifying and adopt- 
ing the agreement, though not originally authorizing it. It appears 
from the évidence that Ellison, the président of the company, was at 
the time of the hearing about eighty years old, very feeble and of im- 
paired faculties; that, as admitted by counsel on both sides, he was 
not in a condition to testify intelligently ; and that he had not been ac- 
tively engaged in the business of the company since 1907 or 1908, nor 
since that time taken part in directing its policy or affairs. It is to 
be inferred that he was continued in the presidency of the company 
on accnunt of his long association with it and by reason of the family 
ties existing between himself and Barnard and Pennewill. The two 
latter, directors and respectively vice président and secretary and 
treasurer of the company, served as its eyes, ears and mind. What- 
ever they saw, heard or learned touching its business or affairs was 
seen, heard or learned by it. The ratification or adoption by the» com- 
pany of the agreement of December 19, 1911, could not serve to shield 
Pennewill and Barnard from responsibility for the conséquences of 
their own fraud. It is urged that the minutes of the company do not 
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disclose either authorization or ratification and adoption of the agree- 
ment. This is unimportant. The occurrence of acts does not dépend 
upon the record which may be made of them; and it is settled law 
that corporate minutes are not the only médium of proof of corpo- 
rate action. The question in this immédiate connection is one of sub- 
stance rather than form. It is whether the continued course of action 
of the Company through its officers and agents, with knowledge of 
which it was chargeable, was not clearly inconsistent with the idea that 
it had not adopted the agreement of December 19, 1911. It appears 
that the company even before its exécution contemplated the ratifica- 
tion and adoption of that agreement. [The court hère referred to sun- 
dry documentary évidence leading to this conclusion.] It may be add- 
ed, as will hereinafter appear, that the existence and value to the com- 
plainant of the agreement of December 19, 1911, and of the modifi- 
cation thereof made July 25, 1912, received on a numbcr of occasions 
the implied récognition of the company through demanda made by it 
through Barnard for the surrender or relinquishment of that agree- 
ment and its modification for the benefit of the company. It is un- 
necessary to refer to the many other circumstances showing ratifica- 
tion and adoption by the company of that agreement. 

That agreement provided in substance, among other things, that 
on or before January 1, 1912, the charter of the company should be so 
altered that the capital stock should be $250,000, consisting of 1,500 
shares of common stock, and 1,000 shares of preferred stock, of the 
par value of $100 each; that in considération of the complainant's 
becoming the gênerai manager of the "new or reorganized company" 
and of his selling ail of the preferred stock at par and without com- 
missions, 500 shares or one-third of the common stock should be trans- 
f erred to the complainant, a certificate for the same to be deposited in 
escrow with and held by the Baltimore Trust Company, and by that 
company delivered to the complainant when he should hâve disposed 
of ail the preferred stock "or so much thereof as shall be agreed 
upon by any two of the parties hereto" and should hâve "brought the 
business of the said new or reorganized company to a showing of at 
least a net yearly profit above fixed charges and expenses," as therein 
defined, of $45,000; that if the complainant should fail to sell the 
preferred stock, or so much thereof as should be agreed upon as above 
mentioned, and to bring the net annual profit up to $45,000 on or 
before January 1, 1922, the certificate of stock so deposited with the 
trust company should be returned to Pennewill and Barnard ; that the 
complainant during the period the stock certificate should be held in 
escrow by the trust company, should receive "any and ail dividends 
that may be declared on the common stock of the said new or re- 
organized company for the shares so held in escro" ; that commenc- 
ing with January 1, 1912, annual salaries to the officers of the "new 
or reorganized company" should be paid as follows: to Ellison, as 
président, $2,500; and to Pennewill as vice président, Barnard as sec- 
retary and treasurer, and to the complainant as gênerai manager, 
$5,000 each; provided that only $300 per month should be paid to 
the last three named until the end of the fiscal year 1912 ; that the total 
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proceeds from the sale ûi the pref erred stock shonld be paid into the 
treasury of the company and used for operating expenses incident to 
its business, for enlargeraent of its plant,' the purchase of nevv plants, 
or otherwise, as the board of directors shonld direct; and that none 
of the parties to the agreement without the consent bf the others 
should sell, hypothecate, or in anywise dispose of any of the common 
stock of the company. 

[6] It was a matter of vital importance to the complainant that the 
charter of the company should be amended pursuant ,to the agreement. 
Until that should be effected it would be impossible that 500 shares of 
common stock should; be set aparit for him on the terms and conditions 
specifîed in the agreement, on compHance with the terms of which he 
would hâve the right to share equally with Barnard and Pennewill in 
the profits of the business. It wâs maîhly, if not solely, the securing 
of such stock that constituted the inducement tô his becoming à party 
to the agreement. : Thé stipulated salary was not the moving cause; 
for during the expiring year of 1911 he had received compensation for 
his services larger by nearly $1,000, aiid yet was dissatisfied. It was 
the setting asidé for him on his becoming gênerai manager of the 
company and devoting himself to its service of ône-third of the com- 
mon stock to be held in escrow with the right to receive ail dividends 
thereon until January 1, 1922, evën if: he failed earlier to ■ comply 
with. the terms and conditions on which would dépend his right to re- 
ceive the stock itself . Barnard and Pennewill knew this as well as the 
complainant. To secure his services at a salary inadéquate when con- 
sidered apart from the other provisions of the agreement in his favor, 
and at the same time withhold from him ail opportunity for acquiring 
equal Owhership in the stock would involve such further fraud on their 
part as might nàturally be expected: to follow the niisstatement of their 
stock dwiiership and control. After aigreeing without qualification 
that the charter of' the company should be amended on or before 
January 1, 1912, it was incumbént on them to secure or at least attempt 
to secure such amendment. They did not secure it, and the évidence 
sufficiently shows that they made no bona fide attempt to that end. 
Pennewill's wife' was the owner, as before stated, of 480 of the 1,000 
shares constituting the total capital stock of the company, and if Pen- 
newill and Barnard, notwithstanding their misstatements as to stock 
ownership 'and control, intended to lîve up to the provisions of the 
agreement of December 19, 1911,' it ishardlyconceivable that she 
should not hâve been consulted about the proposed amendment of the 
charter.' Yet she testified that she never obtained knowledge or heard 
ofthât agreement prior to the institution of this suit; and that she 
had never been consulted by her husband or Barnard or any other 
person with respect to the making of such an ag:eement. Pennewill' 
testified thât hé never éither before or after the exécution of that 
agreement discusséd it with Ellison and never talked with him about 
it. It appears from his testimony that Ellison has not been actively 
engaged in the business of the company nor taken any part in direct- 
ing its poHcies since 1907' or 1908. In view of the above it is some- 
what remarkable that he should bave given the following testimony: 
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"X. Then you -were going on the presmnption that Mr. Ellison would reor- 
ganlze thls company, according to the agreement whicli you entered into 
W'ith Mr. Wright, without knowing whether he would do It, or not? A. Ou 
presumptlon, yes. X. Eiitirely on presumption? À. Yes." 

*rhe statement in the.letter of December 17, 1911, from the company 
through Barnard to the complainant, "We hâve had our conférence 
with Mr. Ellison which has ended as we predicted, 'Well, go ahead 
boy.s, I leave it to you,' " was either true or false. If it was true and 
Barnard believed Elhson to be mentally compétent and in earnest, 
there was no legitimate reason for an omission on Barnard's part to 
co-operate with Pennewill and Elhson in securing the proposed char- 
ter atnendment. The complainant testified to the effect that on De- 
cember 19, 1911, after the signing of the agreement of that date he 
and Barnard and Pennewill arranged that the complainant should go 
to Delaware a few days later, and "we were to hold a meeting and 
arrange for changing the charter and varions other things".; that he 
went to Dover where he met Pennewill and Barnard; that he "asked 
them if they were going to hâve a meeting, that if they were ail ready, 
we would haye the meeting" ; that "they said that the matter was being 
carried through by their lawyers, that the papers were being drawn 
up and that the stock and everything would be fixed in a few days , 
so that the matter was simply in the hands of the lawyers, and every- 
thing would be fîxed"; that the complainant had received a telegram 
from Chicago asking him to go there on somç business of the com- 
pany ; and that they suggested that he should go to that city and "while 
I was out there they would attend to the détails and put the reorganiza- 
tion through"; and that he accordingly wént to Chicago about the 
end of 1911. No amendment of the charter, however, was seCUred as 
promised and agreed by Pennewill and Barnard. The défendants 
hâve not produced nor accounted for the absence of any lawyer or 
lawyers employed to "put the reorganization through," nof has any 
évidence been adduced that Pennewill and Barnard or either of them 
at any time attempted to secufe an amendment ôf the charter in ac- 
cordance with the agreement of December 19, 1911. 

But, notvvithstanding such default on the part of Pennewill and 
Barnard, the complainant, who was wholly unaware of the falsity of 
their statementsas to stock ownership and control, continued actively 
and loyally to co-operate with them for the advancement of the com- 
pany's business and welfare;. I hâve discoyered nothing in the testi- 
mony or in the documentary proofs indicating on the part of the com- 
plainant fraud, bad faith or indifférence to the interests of the com- 
pany ; but, on the contrary, zealous efforts on bis part in its behalf. 

The complainant testified to the éffect that he had an interview with 
Barnard and Pennewill in Camden, in the latter part of, July, 1912; 
that the witness inquired as to the need for insurance on bis life, he 
having been requested to hâve bis life insured in the sum of $30,000 
for the benefit of the company, because he had not discovered why 
they wanted such insurance ; that they told him the trust company 
demanded about $90,000 insurance on the lives of Barnard, Penne- 
will and himself in equal portions, as additional collatéral for the 
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loans that that company had made to the canning company; that the 
proposition of raising more money was not discussed at that time ; that 
Barnard and Pennewill said "they had ail the money they needed" 
and that "for operating expenses they would demand an advance from 
Libby, McNeil & Libby, (a corporation of Maine, doing business in 
Chicago, with which the canning company had a contract for f urnish- 
ing tomato pulp, &c.,) as soon as the season started" ; that af ter they 
stated that the company had ail the money it needed the complainant 
said he felt it was "unfair to me to hold me down on my contract 
with the sale of that preferred stock, or any part of it" ; that they 
seemed willing to make a change. in the agreement of December 19, 
1911, to meet his ideas, and the change was made; that it was writ- 
ten out by the complainant and signed July 25, 1912, as follows : 

"July 25th, 1912. 
"When debts of company for 1912 (as shown Dec. 31st, 1912) are liquated, 
company will be reorgaiilzed from $100,000.00 to $150,000.00 and $50,000.00 
glven to each. In case eamings do not equal $45,000.00 year, stock of H. 
L. W. to be placed in escro according to original agreement until earniugs 
do reacli same. O. K. 

"H. L. Wright 
"R. C. Barnard 
"Wm. Pennewill." 

The word "liquated" as used in the above agreement has been 
treated by counsel on both sides as intended for and as having the 
same significance as "liquidated," the omission of the letters "id" evi- 
dently being a mère clérical error. It is not without significance that 
the above modification was written and signed on letter paper of the 
company having on its heading "Wm. Ellison, Président, Wm. Penne- 
will, Vice Président, R. C. Barnard, Secretary & Treasurer, H. L. 
Wright, General Manager," thus implying the récognition and ratifi- 
cation of the agreement of December 19, 1911, subject to the modifica- 
tion. The modification was written in the railway station at Wyo- 
ming and on its face suggests haste in its préparation and a lack of 
the précision which should hâve characterized an agreement of its 
importance. 

[7] Two questions hâve been raised as to the meaning of the modi- 
fication : First, what do the debts of the company as shown December 
31, 1912, include; and, secondly, what is the significance of the word 
"liquidated," as used in the modification. In order to ascertain the 
real intention of the parties ta a contract containing expressions rea- 
sonably susceptible of more than one interprétation the situation of 
the parties and the surrounding circumstances may be taken into 
considération. This is not to make a new contract for or defeat the, 
intent of the parties, but to reach and enforce that intent. In Lowrey 
v. Hawaii, 206 U. S. 206, 222, 27 Sup. Ct. 622, 627 (51 L. Ed. 1025) 
the court said : 

"In Brooklyn Life Insurance Co. v. Duteher, 95 U. S. 269 [24 L. Ed. 
410] it was said: 'There Is no surer way to find out what parties meant 
than to see what they hâve done.' So obvions and potent a princlple hardly 
needs the répétition it has recelved. And equally obvions and potent is a 
resort to the circumstances and conditions whicli preceded a contract. Nec- 
essarily in such circumstances and conditions will be found the inducement 
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to the contract and a test of Its purpose. The conventions of parties œay 
change such drcumstances and conditions, or continue them, but it cannot 
be separated from them." 

[8-12] It is to be presumed, as against Pennewill, Barnard and the 
Company as wrongdoers, that had it not been for their non-observance 
of the agreenient of December 19, 1911, the complainant would hâve 
been before and during July, 1912, gênerai manager of the company 
under an amended charter, and consequently entitled to receive divi- 
dends on one-third oi the common stock while held in escrow, and 
hâve had the right until January 1, 1922, to sell the $100,000 of pre- 
ferred stock or so much as should be deemed necessary, and thereby 
entitle himself to receive and enjoy for his own use the common stock 
so held in escrow. The modification of the agreement signed July 25, 
1912, required as a condition précèdent to the increase in the capital 
stock from $100,000 to $150,000, that the "debts of the company for 
1912 (as shown Dec. 31st, 1912)" should be "liquidated," and further 
provided in effect that if the net earnings or profits of the company 
should not equal $45,000 a year at the time such increase in the capi- 
tal stock should be effected the $50,000 of stock intended for the com- 
plainant should be placed and held in escrow according to the origi- 
nal agreement until the net earnings or profits should reach that sum. 
The modification did not contemplate the création of preferred stock, 
but only of common stock, and therefore ehminated the provision in the 
original agreement requiring the complainant to sell preferred stock 
as a condition précèdent to his receipt of common stock for his own 
benefit. But, on the other hand, while under the original agreement 
the complainant after becoming gênerai manager and devoting his at- 
tention to the business of the company, would be entitled to receive 
dividends on the stock held in escrow, under the modification he could 
not receive stock or any dividends until after the debts of the com- 
pany for 1912, as shown on the last day of that year, should be liqui- 
dated, for the reason that it was only after such liquidation that the 
increase in the capital stock was to be efifected. It is urged on the 
part of the complainant that the word "liquidated" as used in the 
modification does not mean paid, but only ascertained. Generally 
speaking, the term may signify either paid or ascertained ; but when 
applied to debts of the company as shown at a certain time it evidently 
has référence to debts as shown by the company's books or state- 
ments, and unless it means paid, the term would possess no independ- 
ent force of its own. I am satisfied that the "debts of the company 
for 1912" mean its debts incurred in that year in the course of its 
ordinary business, and not debts for large loans made to it for the 
purpose of the érection, enlargement or multiplication of canning plants. 
Debts of the latter character for permanent structures could not with 
propriety be designated "debts for 1912." There is another considéra- 
tion possessing much force in this connection. If under the modifi- 
cation it had been a condition précèdent to the acquisition by the com- 
plainant of any right to stock that the debts incurred by the company 
in 1912 for the enlargement of its plants should be paid, his situation 
would hâve been infinitely worse than it could hâve been under the 
original agreement. The mère substitution for such debts of indebted- 
248 P.— 49 
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ness to other persons clearly would not be performance of the condi- 
tion précèdent as contemplated and intended in the modification ; and 
the actual payment of such debts would hâve involved either inordinate 
delay or the paralysis of its business, and hâve postponed indefinitely 
compliance with the condition précèdent. Payment of the ordinary 
indebtedness for 1912 being under the terrris of the modification nec- 
essary to the reorganization of the Company and the increase of its 
stock and the enjoyment by the complainant of stock or dividends 
thereon, it was the duty, not of the complainant, but of the company to 
pay such indebtedness. The agreemerit of December 19, 1911, recog- 
nized that ail of the parties to it were "desirous of increasing the plant 
and output of the said company"; but in view of the fraud and décep- 
tion practiced upon the complainant, and of his loyal and unremitting 
attention to its interests, the cornpany was in equity bound, beforé ex- 
pending the large amounts necessary for the construction and enlarge- 
ment of its plants to apply a sufficient sum to pay the indebtedness for 
1912 remaining unpaid ait the expiration of that year, amounting to a 
comparatively small sum. Further, the évidence shows and it was 
admitted by Pennewill in his testiniony that the net profits of the com- 
pany for 1912 af ter payment of salariés were at least in excess of 
$11,000. He stated, however, in substance, that there was an indebted- 
ness of from $15,000 to $20,000 from the preceding year; But what- 
ever indebtedness existed in the preceding year could not constitute 
"debts for the year 1912." The omission by the company to make such 
payment wâs a deliberate disregard of its duty to secure performance 
of the condition précèdent and a fraud upon the complainant, of which 
neither it nor Pennewill or Barnard can take advarttage. Consequent- 
ly the case is to be treated in ail respects as if the "debts of the com- 
pany for 1912," as shown on the last day of that year, had been duly 
"liquidated." At the request of the company through Barnard the 
complainant took out or pèrmittêd tô be faken out August 29, 1912, — a 
month after the exécution of the modification of the original agree- 
ment of December 19, 1911, — insurance on his life in favor of the com- 
pany in the sum of $30,000, and the policies representing that amount 
were assigned September 20, 1912, to the trust company as collatéral 
security for loans made to the canning company for the purpose of 
defraying the cost of enlarging and extending its plants. Common 
gratitude, if no other higher motive, should hâve secured from the 
company for the complainant fair treatment for the protection of his 
interests. But he did not receivd it. 

The évidence discloses a set purpose on the part of the company 
and its two active directors tO reap the benefit of the complainant's 
services and at the same time to withhold from him the principal benefit 
and advantage they had ostensibly intended to secure for him. The 
testimony of the complainant on this branch of the case is natural, in- 
herently crédible, and accords with the fact that the agreement of 
December 19, 1911, and its modification were finally nullified by the 
company, Barnard and Pennewill, so far as they had power to do so, 
in the spring of 1913, as hereinafter set forth. [The complainant's 
testimony and other évidence were hère reviewéd.] 

[13] It appears from the évidence that, as above stated, the com- 
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plainant did not work for the company after February, 1913. In 
ceasing so to work, however, he was not guilty of a voluntary aban- 
donment of the contract under which he had rendered faithful serv- 
ice. He is to be regarded as having been discharged or prevented by 
fraud and wrongdoing from the further performance of his duties. To 
justify a servant in leaving the service of his master without forfeit- 
ing or injuriously affecting his rights it is not necessary that he should 
be ejected by force from the place allotted to him for the carrying on 
of his work. He is justified in leaving when the acts or conduct of 
the master toward him bave prevented the performance of further 
service, or are of such a character as to render his further continuance 
in the service intolérable to any self-respecting man. The company, 
Barnard and Pennewill left the complainant no other course than to 
retire at the end of February, 1913. They had fraudulently omitted 
to secure an amendment of the charter or to set apart stock to be held 
in escrow for him ; they had wrongf ully taken out of his hands the 
conduct of negotiations entrusted to him and properly belonging to 
one in his position; repeated efforts had been made to induce him to 
surrehder his agreement and it had been declared by the company 
through Barnard to be of no value; no salary had been paid him in 
1913 nor had he received the $1,400 reserved from his salary for 
1912. Under thèse circumstances the complainant in leaving the serv- 
ice of the company was guilty of no wrong and forfeited none of his 
rights. 

It appears irom the évidence that the certificate of incorporation of 
the canning company was amended March 27, 1913, by striking out the 
provision limiting its capital stock to $100,000, and specifying $35,000 
of capital stock for the commencement of business, and inserting in 
lieu thereof the following: 

"TIio amount of tlie total aiithorlzed. capital stock of tlils corporation is 
two hundred tliousand dollars ($200,000.00), divlded ihto two tliousand (2,000i 
sliares of one liundred dollars (îflOO.OO) each. The amount of capital stock 
with which it will commence business is one hundred thousand dollars 
($100,000) being one thousand (1,000) shares of one hundred dollars ($100) 
each." 

[The évidence relating to this amendment and the issuance of the 
additional stock was hère referred to.] 

There is évidence to show that the complainant had no knbwledge 
or suspicion of the contract of March 13, 1913, and of the amendment 
of the certificate of incorporation March 27, 1913, until long after- 
wards. Further, it appears from the évidence that the exécution of 
that contract and the amendment of the charter followed and were in 
conséquence of a contract between the company and Libby, McNeil & 
Libby for an increase in the supply of tomato pulp by the company 
to that concern, the negotiations for which contract were taken out 
of the hands of the complainant in January, 1913, as before stated, by 
the company through Bai'nard. Thè amendment of the company's 
charter March 27, 1913, and the Subséquent issue of stock to the ex- 
clusion of the complainant as above mentioned were the consumma- 
tioh of the fraud and wrong perpetrated by the company, Barnard and 
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Pennewill upon him. After this wanton violation of his rights they 
evidently felt uneasy as to the possibility or probability of being held 
to account for their fraud, and nothing could be more natural than 
that an attempt should be made to approach the complainant in such 
manner as to do away with the danger of litigation. It appears from 
the testimony of the complainant that during or about the month of 
May, 1913, Barnard visited New York and "invited me to lunch. He 
was looking, mostly, for information; wanted to know what I was 
doing, and so forth. No proposais were made at that time. He seemed 
af raid to make any proposais." It further appears that Barnard called 
in August, 1913, upon the complainant at Great Neck, Long Island, 
where he lived and made certain proposais at that time; asking the 
complainant to surrender the contract of December 19, 1911, as mod- 
ified, and oflfering to employ him at a salary of $3,000 a year if he 
would come back as a selling agent. The complainant inquired "What 
becomes of my interest in the business?" and Barnard repHed, "There 
is no interest on the business. We are hooked up with other people, 
now, and the old deal doesn't count for anything." 

It is difHcult to conceive of a case more permeated with fraud than 
that now before this court. The évidence, direct and circumstantial, 
oral and documentary, has established to a moral certainty fraud and 
wrongdoing on the part of the company, Barnard and Pennewill, by 
which the complainant's rights were violated and his interests disre- 
garded. 

It is contended on the part of the défendants, and there is some 
évidence to the effect, that the contract negotiated by the complainant 
between the company and Libby, McNeil & Libby in January, 1912, 
for the furnishing of tomato pulp by the former to the latter was dis- 
advantageous to the company, but advantageous to Libby, McNeil & 
Libby on account of the low price to be received by the company for 
the pulp. Pennewill testified to the efifect that it was partly or whplly 
owing to the exécution of the above mentioned contract that the amend- 
ment of the charter of March 27, 1913, was secured under which Libby, 
McNeil & Libby acquired an interest through their représentatives. 
I fail to perceive any force in this contention or its relevancy to the 
issues involved in this case. If the contract just mentioned was dis- 
advantageous to the company the responsibility for its improvident 
character rests upon the company and not the complainant, for the 
former through Barnard and not the latter determined the priées on 
which the contract was bottomed. Further, the contract received the 
attention and approval of both Pennewill and Barnard who as men of 
practical expérience in the canning business, unlike the complainant, 
were more familiar with the cost of production. But aside from thèse 
considérations, no disadvantageous feature in the contract could jus- 
tify the practicing by the company, Barnard and Pennewill of fraud 
upon the complainant. 

[14] It is also contended on the part of the défendants that the 
complainant promised to raise the requisite amount of money for the 
enlargement of and additions to the company's plants and failed to do 
so. Pennewill testified to the effect that at the conférence in the office 
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of the Company in New York between the complainant, Bamard and 
himself, shortly before the exécution of the agreement of December 
19, 1911, Wright "stated to us, 'Why, it is no trouble for me to go out 
and get ail the money that you fellovvs want.' And he said, 'You can 
go right ahead with the plant, enlarge your business, and I will see that 
you get the money.' * * * ]\|j- Wright assured us he could raise 
ail the money we wanted in sixty to ninety days," and that the witness 
bclieved he could do it. He f urther testified : 

"X. Then, Mr. Pennewill, the Stetson and Ellison Company went ahead and 
put up thèse factorles, or negottated for thèse factovies. simply on the falth 
that they had in Mr. Wright's words that he could raise ihis nioni^y in uinety 
days? A. Rlght. I won't say raise it ail in ninety days, but he sald he could 
the better portion of It in ninety days — a big portion of it." 

Pennewill's testimony in this connection must be rejected. If the 
Company had faith in the ability of the complainant to raise money for 
enlargements and additions, as stated by him, according to Pennewill's 
testimony, it is difficult to account for the fact that in the agreement 
executed shortly afterward he was allowed ten years within which to 
dispose of $100,000 of preferred stock for the same purpose. Fur- 
ther, Pennewill's testimony on the above point is inconsistent with that 
of the complainant. Fraud in fact is an acted lie, and the testimony 
of a party to the fraud touching the fraudulent transaction, if not 
against interest, is entitled to little, if any, weight. He bas discredited 
himself; and such testimony. uncorroborated and coming from a 
party to the cause testifying in bis own behalf, should not be permitted 
to avail against the inhérent probabihties of the case, to say nothing of 
apparently truthful évidence given by others innocent of wrongdoing. 

[15] The complainant received no part of the sum of $1,400, the 
amount reserved out of his salary for the year 1912, nor anything on 
account of salary for the year 1913. He has been deprived, so far as 
the défendants had power to do so, of the opportunity of acquiring 
any portion of the capital stock of the company, and he has also been 
deprived, so far as they had power to do so, of the opportunity to 
receive any dividends on any portion of the stock during the stipulated 
period expiring January 1, 1922. That he is entitled to relief of some 
kind in this case I bave no' doubt. The jurisdiction in equity on the 
pleadings and proofs cannot successfuUy be challenged. Boyce's Ex- 
ecutors v. Grundy, 3 Pet. 210, 215, 7 h. Ed. 655; Watson v. Suther- 
land, 5 Wall. 74, 78, 18 L. Ed. 580 ; Insurance Co. v. Bailey, 13 Wall. 
616, 621, 20 L. Ed. 501 ; Lewis v. Cocks, 23 Wall. 466, 470, 23 L,. Ed. 
70; Drexel v. Berney, 122 U. vS. 241, 252, 7 Sup. Ct. 1200, 30 L. Ed. 
1219; Rich v. Braxton, 158 U. S. 375, 406, 15 Sup. Ct. 1006, 39 L. Ed. 
1022; Kilbourn v. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. 594, 
32 L. Ed. 1005; Jones v. Mutual Fidelity Co. (C. C.) 123 Fed. 506, 
520. And rule 23 of the equity rules prescribed by the Suprême Court 
(198 Fed. xxiv, 115 C. C. A. xxiv) provides that "if in a suit in equity 
a matter ordinarily determinable at law arises, such matter shall be de- 
termined in that suit according to the principles applicable, without 
sending the case or question to the law side of the court." It is a 
serious question, however, to what extent relief can be accorded the 
complainant. Aside from the prayers for answer, subpœna and for 
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inspection of books, papers, &c., the bill prays that an account may be 
taken of what is due to the complainant f rom the défendants under the 
agreement of December 19, 1911, as amended July 25, 1912, and that 
they may be decreed to pay to him the amount found due together with 
the costs of this suit; that the défendants may be restrained from di- 
rectly or indirectly selling.or disposihg of any of the capital stock of 
the Company, or from selhng, disposing of or encumbering any of their 
or its real estate or personal property, in violation of the rights of the 
complainant ; that the court may impress the stock of the company 
with a trust in favor of the complainant to the extent of one-third of 
the capital stock of the company, and decree the delivery of that por- 
tion of the stock to him; and that the complainant may hâve such 
other or further relief as the nature of the case may require. 

[1fi^-21] Presumptions of damage or loss of gain are indulged by 
courts as against wrongdoers in order that just compensation may be 
made to those who hâve suflfered from the wrong. Such presumptions 
to be just raust be reasonable. Otherwise they would be calculated to 
Work possible or probable injustice. The presumption must hâve re- 
lation to loss or damage which there is a reasonable probability would 
not bave occurred had the wrong not been cottlmitted. It does not 
éxist with respect to purely spéculative loss or damage, or that of 
which thére is only a possibility more or less reniote. Some of the re- 
lief pfayed clearly cannot be given. Iperceive no ground on which the 
Court could impress one-third of the stock of the company with a 
trust in favor of the complainant, and decree its delivery to him. 
The évidence excludes the idea that the compafly is in possession of 
àny treâsUry stock. Ail of its stock is owned by individuals and be- 
yond its fcontrol, and under no circumstances could a trust be impress- 
ed upon the stock of individuals who are not parties to the cause. 
Whatever equity the complainant might conceivably hâve as against 
the stock of Pennewill or Barnard's estate, would necessarily grow 
out of the agreement of December 19, 1911, as subsequently modified, 
and the fraud of Barnard, Pennewill and the company in^ relation to 
it. It was necessary under the agreement as modified, even had the 
charter of the company been amended, that the complainant shonld 
bring the net profits of the company up to $45,000 a year before be- 
coming entitled to any portion of the capital stock. The évidence does 
not show. that be succeeded in doing this, although he largely increased 
its profits. It is true that had no fraud been practiced against him he 
miglit bave raised the net profits to the required sum prior to January 
1, 1922, but whether he would bave done so is. largely, if not wholly, 
conjectural. Plis success would bave depended upon conditions and 
circum.stances which could not be foretold with any degree of accuràcy, 
and the presumption against a wrongdoer cannot safely be carried so 
far as tô cover such a doubtful and spéculative gain. Practically the 
same considérations require the déniai of the prayer that the défend- 
ants be restrained from disposing of their capital stock in the com- 
pany. The portion of the prayer relating to the selling or encumbering 
of real estate or personal property "in violation of the rights of the 
complainant" is too vague and indefinite to be enforced. But the 
complainant was grossly wronged and defrauded by the company, 
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Barnard and Pennewill, and may under the prayer for other and fur- 
ther relief be entitled to such as is consistent with the case as made by 
the pleadings and évidence. It is to be presumed that, if the Com- 
pany, Barnard and Pennewill had lived up to the agreement of De- 
cember 19, 1911, and had secured the amendment of the charter con- 
templated in that agreement, in view of the fact that the complainant 
was recognized as gênerai manager and devoted his attention to the 
business of the company, one-third of $150,000 of common stock 
would hâve been placed in escrow, the dividends on which, pursuant 
to the agreement, were to be received and enjoyed by the complainant. 
Such a presumption is not strained but reasonable and f ounded upon a 
reasonable probability. The securing of the contemplated amendment 
would not hâve destroyed the identity of the company, Its manage- 
ment would hâve remained unaffected. It is true that the agreement 
of December 19, 1911, in referring to the company after the amend- 
ment to its charter should hâve been secured, used the phrase "the new 
or re-organized company." This on the face of the agreement was a 
misnomer. The amendment of the certificate of incorporation of the 
company March 27, 1913, did not change its identity. And equally a 
change in the charter of the company in accordance with the agree- 
ment above referred to would hâve been without efïect so far as af- 
fecting the identity of the company is concerned. So, if the company, 
Barnard and Pennewill had lived up to the agreement of December 
19, 1911, as modified July 25, 1912, the complainant would equally 
hâve been entitled to receive and would hâve received a dividend or 
dividends on one-third of $150,000 of common stock held in escrow, 
for the debts of the company for the year 1912, as shown on the last 
day of that year, were either paid or should hâve been paid, as the 
company that year had net profits amounting to at least a sum in ex- 
cess of $11,000, after payment of ail salaries. If the company did not 
pay the debts for that year as so shown a f raud or wrong was thereby 
committed against the complainant of which the company cannot take 
advantage. 

[22] It is urged on the part of the défendants that the agreement 
of December 19, 1911, lacked mutuality of considération, and, there- 
fore, no relief can be obtained in this suit by the complainant. This 
objection is, I think, without force, for more than one reason. Fraud 
by which one is damaged is a substantive ground of action both in 
equity and at law, on gênerai principles, aside f rom the technical rules 
applying to contractual relations where the élément of fraud is ab- 
sent. The signing of the agreement of December 19, 1911, by Barnard 
and Pennewill, in conjunction with the complainant, amounted in law 
to a représentation of fact by them, namely, that they had at the time 
an intention to do what they said they would do, and such intention on 
their part not existing, as has been shown, they were guilty of a false 
représentation of fact. Rogers v. Virginia-Carolina Chemical Co., 
149 Fed. 1, 78 G. C. A. 615; Edginton v. Fitzmaurice, 29 L. R. Ch. 
Div. 459; Tohnson v. Monell, *41 N. Y. 655; Stewart v. Emerson, 
52 N. H. 301 ; Ayres v. French, 41 Conn. 142 ; Laing v. McKee, 13 
Mich. 124, 87 Am. Dec. 738. In the first named case the circuit court 
of appeals for the third circuit said : 
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"There la a prima facle presumption of falrness and honesty In the deal- 
Ings of mankind, and, where one man makes a promise to another as an 
indueemènt for a change of position or other action on tlie part of the lat- 
ter, he, if not expressly, Implledly avers that lie has an exlsting intent to 
fulfil his promise, and sueh implled averment of existing intent is of niatter 
of fact aud, if false and frandulent, is a fraudulent représentation, whlcU 
may or niay not, accordlng to circumstances, furnisti the basis for an ac- 
tion ex delicto," 

[23] I am satisfied that this suit is maintainable on the broad ground 
of the fraud and wrongdoing of the company, Barnard and Pennewill, 
relative to the agreement of December 19, 1911, and to that agreetnent 
as modified July 25, 1912. Further, whatever view might be taken, 
in the absence of fraud, as to the présence of mutuality of considér- 
ation as disclosed on the face of the original agreement, that agree- 
ment as modified is not justly liable to criticism on that ground. The 
complainant had been working for the company for six months prior 
to the making of the modification. The modification recognized the 
validity of the original agreement trader which the company had been 
acting in the payment of salary and other respects. It dispensed with 
the provision for preferred stock, and provided that on payment of 
the debts of the company for 1912 its common stock should be in- 
creased from $100,000 to $150,000, to be equally shared by Barnard, 
Pennewill and the complainant; "the stock of H. L,. W.," if the net 
profits did not equal $45,000 a year, to be placed in escrow according 
to the original agreement "until earnings do reach same." The modifi- 
cation recognized that the status of the complainant was such as to 
entitle him to dividends on stock in escrow after the debts of the com- 
pany for 1912 should be paid, and, further, to the stock which should 
hâve been placed in escrow as soon as he should bring the net earnings 
of the company up to $45,000 a year prior to January 1, 1922, The 
services rendered or to be rendered by the complainant to the com- 
pany constituted ample considération to support in his favor the 
agreement as modified. 

[24] Although the agreement of December 19, 1911, as modified, 
contemplated the placing of $50,000 of the common stock in escrow, 
that sum cannot equitably furnish the basis for the ascertainment of 
the amount which should be paid to the complainant if he be entitled 
to damages measured by the amount of dividends, The capital stock 
of the company until its charter was amended March 27, 1913, was 
$100,000. By that amendment it was increased to $200,000, consist- 
ing exclusively of common stock. Libby, McNeil & L,ibby through 
its représentatives subscribed for $100,000 of this stock. The residue 
of the stock, namely, $100,000, represented the amount of the original 
stock of the company, and one-third of that amount, or $33,333.33, 
must be taken as the basis for the computation of dividends measur- 
ing the amount of damages to which the complainant may be entitled, 
that sum being one-third of the par value of the stock owned by El- 
lison, Pennewill, Mrs. Pennewill and Barnard prior to the acquisition 
by Libby, McNeil & lyibby of an interest in the company. 

Shortly after the opening of the trial, the complainant being on the 
stand, objection was made to "his assuming to testify to any conver- 
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sation between him and Mr. Barnard" on the ground that "Mr. Barn- 
ard's estate is a défendant in this suit, and under the statute in thi.* 
State the witness being the complainant cannot testify to any trans- 
actions with the deceased." Barnard died September 1, 1914. The 
court sustained the objection in so far as Barnard's estate was con- 
cerned, but overruled it in so far as it applied to the company. No 
objection was made that under no circumstances could a statement 
hy Barnard be admissible against the company, but tliat, not being ad- 
missible against Barnard's estate, the evidential value of the proposed 
testimony could not be separated, — that it could not "be applicable to 
one phase of the case without being applicable to another phase of 
the case." Bv the act of Congress of June 29, 1906, c. 3608, 34 Stat. 
618 (Comp. St. 1916, § 1464), section 858 of the revised statutes was 
amended to read as f ollows : 

"Sec. 808. The competency of a witness to testify in any civil action, suit, 
or iiroceedlng In the courts of the United States shall be déterminée! by the 
laws of the state or terrltory in which the court is held." 

The law of Delaware on this subject is found in section 4212 of the 
code of 1915, as f ollows : 

"No person shall be incompétent to testify in any civil action or proceed- 
ing wlietlier at law or in equlty, because he is a party to the record or In- 
terested in the event of the suit, or matter to be determined: Trovided, that 
in actions or proieedings by or against executors, adminlstrators or guard- 
lans In wliicb. judgmeut or décret niay be rendered for or against them, nel- 
ther party shall be allowed to testify against the other as to any transac- 
tion v.-itii or statement by the testator, intestate or ward, unless called to 
testify thereto by the opposite party." 

In order to render a party incompétent under this provision to tes- 
tify it is necessary not only that the suit be an action or proceeding by 
or against an executor, administrator or guardian, in which judgment 
or decree may be rendered for or against him, but also that the pro- 
posed testimony relate to a "transaction with or statement by the testa- 
tor, intestate or ward." This provision has received judicial con- 
struction in the state tribunals. In Krause v. Emmons, reported in 97 
Atl. 238, the suprême court of Delaware said : 

"It elearly appears from our statute that in actions by or against execu- 
tors, etc., the parties are not disqualifiée from testifying in their own hehalf, 
but are disqualified only from ijiring tcutimony cmicerning any transaction 
with nr statement by the testator, etc., unless they are called to testify by 
the opposite party. The purpose of the législatures in passlng statutes of this 
kind Is equallty. In this state the Intention was to prevent both parties, un- 
less called as a witness by the opposite party, giving testimony of transac- 
tions with or statements by the deceased, concerning which the deceased, 
if livlng, could of his own knowledge contradlct, corroborate or explaln. So 
much dépends upon the particular facts in each case, that it would practical- 
ly be impossible to define the word 'transaction,' as used in the proviso, in 
terms sufllciently conipreheusive so as to include ail facts which would' be 
consldered a transaction, and at the same time exclude ail facts which would 
not be a transaction wlthin the meanlng of the act. In gênerai ternis a 
transaction, wlthin the terras of the statute, may be said to be an occur- 
rence or action to which both décèdent and the other party had knowledge, 
and to which the décèdent if living would be equally quaMed to testify with 
the other party." 
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[25] This court did not permit the complainant to testîfy as to 
any transaction with or statement by Barnard for the purpose of se- 
curing in this suit a decree against his estate, but expressly declined to 
do so. Any such testimony given by the complainant is valueless and 
has been disregarded for that purpose, and no decree can properly be 
rendered against that estate unless the complainant has established 
a demand against it by évidence wholly aside from his own testimony 
as to such transactions with or statements by Barnard. But testimony 
given by him as to transactions with or statements by Barnard in his 
officiai capacity as representing the company, for the purpose of secur- 
ing a decree against it, is on a différent footing. The only point re- 
maining open for considération in this immédiate connection is wheth- 
er, on the assumption that Barnard's estate at the time of the trial 
included capital stock in the company, a decree against the company 
for the payment of money to the complainant would, within the mean- 
ing of the Delaware statute, constitute a decree rendered against the 
executrix. If so, no decree could be rendered against the Com- 
pany unless, the complainant should hâve established a demand 
against it by évidence wholly aside from his ovvn testimony as to trans- 
actions with or statements by Barnard. But even on the abôve assump- 
tiiM as to stock ownership, a decree against the company would not be 
a decree against the executrix within the meaning of thé statute. Pot- 
ter V. National Bank, 102 U. S. 163, 26 L. Ed. 111 ; Snyder v. Fied- 
1-r, 139 U. S. 478, 11 Sup. Gt. 583, 35 L. Ed. 218. In both thèse cases 
the court had under considération section 858, as then existing, of the 
U. S. revised statutes, which in ail points material to the présent case 
was similar to the Delaware statute. In the former case the court 
said: 

"The existing statute (Rev. Stat. Sect. 858) seems too plaln to require 
construction. The flrst clause of that section .shows that there was in the 
miBfi of Congress two classes of witnesses,- — those who were parties to the 
issue, that is, parties to the record ; and those Interested in the Issue to be 
trled, that is, those who, although not parties to the record, held such rela- 
tions to the Issue that they would lose or gain by the direct légal opération 
and effèct of the judgment. A witness may be interested in the Issue with- 
oiit belng a i)art.y tliereto, — a distinction which seeins to hâve been recog- 
niz.Ml in ail the statutes to which référence has been made. But whether 
a party to or only interested In the issue, the witness is not to be excluded 
in the courts of the United States, upon elthor ground, except that in actions 
tn which judgment may be rendered for or against an executor, administra- 
tor, or guardian, no party to the action can téstify against the other as to 
any transaction with, or statement by, the testator, intestate, or ward, un- 
less oàlled to testify thereto by the opposite party, or requlred to testify 
tliereto by the court. The proviso Of Sect. 8.58 excludes only one of 
the <;lassp"s deserlbèd In its flrst clause, — those who are, technl'èally, parties 
to the issue to be trled,— and we are not at liberty to suppose ttat Congress 
Intended thé Word 'party,' as used in that proviso, to Include both those 
who, accordlng to the established rules of pleadlng and évidence; are par- 
ties to the issue, and those who, not belng parties, hâve an interest in the 
resuit of that issue," 

Under section 858, as then exîstîng, a witness could not be exclud- 
ed "because he is a party to or interested in the issue tried." Under 
the Delaware statute he is not to be excluded "because he is a party 
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to the record or înterested in the event of the suit or matter to be de- 
termined." In substance thèse quoted provisions are the same, and the 
reasoning of the Suprême Court applies in full force to the Delaware 
statute. The évidence however, oral and documentary, especially the 
latter, satisfactorily estabhshes, wholly aside f rom any testimony given 
by the complainant as to Barnard's statements, fraud and wrongdoing 
on the part of the latter. 

It appears that only one dividend was paid or declared after Jan- 
uarj' 1, 1912, and before the bringing of this suit. That dividend, 
amounting to 20% on the $200,000 capital stock pf the company was 
payable November 28, 1914. For the reasons hereinbefore given the 
complainant must be held entitled to receive primarily f rom the compa- 
ny by way of damages 20% on $33,333.33, being one-third of the $100,- 
000 of capital stock other than that acquired pursuaiit to the negotia- 
tions with Libby, McNeil & Libby, such percentage amounting to 
$6,666.66, on which interest at the rate of 6% per annum is to be com- 
puted from Nuvember 28, 1914; also one-sixth of the amount of any 
further dividend or dividends heretofore declared or hereafter to be 
declared and which bas or hâve become payable or shall become payable 
prior to the making of the final decree in this cause, together with in- 
terest thereon at the said rate to be computed from the time or times 
respectively when such dividend or dividends, if any, became or shall 
become payable ; also his instalments of salary for January and Feb- 
ruary, 1913, each amounting to $416.66, aggregating $833.32, together 
with interest at the rate aforesaid, computed on one-half of said 
amount from February 1, 1913, and on the residue thereof from March 
1, 1913; also the sum of $1,400 reserved from his salary for 1912, 
as hereinbefore mentioned, with interest thereon at the rate aforesaid 
from January 1, 1913, and also damages representing the net pecuniary 
loss sustained by the complainant from being wrongfully deprived 
through the fraud of the défendants of the opportunity of receiving 
the specified salary of $5,000 a year from the time to which it was 
paid as aforesaid until January 1, 1922; such net pecuniary loss to be 
ascertained in the light of the circumstances of the case, including prob- 
abilities of life, the complainant's earning capacity, and the extent to 
which he has offset or had the opportunity of offsetting or may reason- 
ably be expected to offset his loss with respect to the non-receipt of the 
specified salary, to the end that just and équitable compensation, and 
no more, may be made him for the wrong he has suffered. Semet- 
Solway Co. v. Wilcox, 143 Fed. 839, 74 C. C. A. 635. I fear the meas- 
ure of relief accorded to the complainant is not commensurate with the 
damage he has suffered from the wrong donc to him, but I haye been 
unable to discover any ground on which consistently with the prin- 
ciples controUing the presuinption of damage or loss of gain as against 
wrongdoers more extensive relief can be given. 

The case must be referred to a master for an accounting and ascer- 
tainment of damages the complainant may be entitled to receive aside 
from the items specifically mentioned in this opinion. 

A decree in accordance \vith this opinion may be prepared and sub- 
mitted. 
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THE CITY OF NORFOLK. 

THE HAWKHEAD. 

(District Court, E. D. Virginia. December 21, 1917.) 

1. Collision <3=»69 — Anchoring in Ciiannel. 

A large and heavlly laden ocean-goiug steamshîp, which had left her 
pier and started down the Elizabeth river for the sea in the evening, 
held not in fault for anelioring In the eastem side of tlie channel when 
she eneountered a thick fog, whicli In the opinion of both her local pilot 
and her master rendered it dangerous to proceed; there being at least 
200 feet between her and the west side of tîe 30-foot channel, which waa 
ample depth for such vessels as were navigating the river at the time; the 
pilot belug glven reasonable discrétion In such matter by Code Va. 1904, 
§ 1965, as amended by Acts Va. 1908, c. 120. 

2. Collision ®=>82(1)— Moving and Anchobkd Vessels— Excessive Speed in 

Fog. 

A steamer passlng down the Elizabeth river in the evening in a dense 
fog, because of excessive speed and the négligence of her lookout, held 
solely in fault for collision with a steamshîp, which had anehored at one 
side of the channel because of the fog ànd was régula rly sounding her fog 
bell, which was heard on the moving steamer at a distance of half a mile, 
and showing proper lights, which were seen when 200 feet away. 

In Admiralty. Suit and cross-suit for collision between the steam- 
ships City of Norfolk and Hawkhead. Decree in favor of the Haw^k- 
head. 

Hughes & Vandeventer, of Norfolk, Va., for the City of Norfolk, 
Hughes, Little & Seawell, of Norfolk, Va., for the Hawkhead. 

WADDILL, District Judge. This proceeding involves a collision be- 
tween the steamship City of Norfolk and the British steamship Hawk- 
head, which occurred in the Elizabeth river, between Boush Bluff and 
the Virginian Railway piers at Sewell's Point, on the evening of Octo- 
ber 6, 1916, at 6 minutes after 7 oclock. The City of Norfolk was a 
passenger and freight steamer of the Chesapeake Line, 297 feet 5 
inches long, 46 feet beam, and 16 feet 2 inches deep ; and the Hawk- 
head, a large British steamship, of 4,622 tons gross, 385 feet long, 56 
feet 6 inches beam, and 26 feet 5 inches deep. 

The case of the City of Norfolk is that on the evening in question 
she left Norfolk en route for Baltimore, and while proceeding down 
the Elizabeth river, between Craney Island Eight and Boush Bluff 
Lightship, she eneountered fog, and thereupon rang down to half 
speed, and sounded her fog signais at regular and lawful intervais. 
The fog becoming denser, she slowed down, and proceeded thence with 
only sufficient speed to keep her steerage way. Her navigators at the 
time could see the gas buoys on the port hand of the channel. The fog 
becoming thicker, her engines were stopped, and she drifted with the 
ebb tide under a little headway, and, whiist so navigating, a steamship, 
which afterwards proved to be the Hawkhead, was observed and re- 
ported close aboard, directly ahead, at anchor, and with which the City 

(SsaFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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of Norfolk collided, striking her on the starboard side aft of amidships. 
The collision occurred in the Boush Bluff Channel, a little below Gas 
Buoy 12a, and to the westward of mid-channel. 

The Hawkhead's case, briefly, is that she left Lambert's Point pier 
about 5 :30 that evening, in charge of a Virginia pilot, bound for sea, 
and about 6 o'clock ran into a thick fog and came to anchor at high 
water, on a 15-fathom chain, in the vicinity of Gas Buoy 12a, on the 
eastern side of the channel, partly within and partly without the same, 
and, with the turn of the tide, tailed slightly down the river, and across 
the channel ; that, when she came to anchor at the place named, the 
fog had become so dense that in the estimation of her pilot, in which 
the ship's master concurred, it was impracticable either to return 
to Lambert's Point or to proceed to the anchorage grounds by and be- 
low Sevvell's Point, and, indeed, to navigate at ail. She at once set up 
her régulation anchor lights, fore and aft, which were burning brightly 
both before and after the collision, properly stationed her anchor 
watcli, and fog signais were duly sounded. After coming to anchor, 
the chief officer and lookout remained on the forecastle head, and the 
master, third officer, and the Virginia pilot were on the bridge. While 
thus at rest, shortly after 7 o'clock, she heard several fog signais from 
a steamer under way, coming down the river, and almost immediately 
the City of Norfolk, approaching at a high rate of speed, loomed up 
about four points on the Hawkhead's starboard bow, showing her 
starboard and masthead lights, and swung into the starboard side of 
the Hawkhead abaf t the beam. 

Both vessels make charges of négligence one against the other; the 
City of Norfolk that the Hawkhead was unlawfully anchored in a nar- 
row channel in thick weather, that she let herself so drift as to almost 
entirely obstruct the channel, and, being in this condition, failed to 
hâve properly set and burning her lawful lights, or to sound lawful 
and proper fog signais, and also failed to give signais indicating her 
présence in the channel, and failed to maintain an efficient watch. 

The Hawkhead charges négligence on the part of the City of Nor- 
folk in attempting to navigate in a thick fog ; for proceeding at an un- 
safe speed; for failing to keep a sufficient and proper lookout, and 
to keep out of the way of the Hawkhead, a vessel at anchor; and 
likewise for not having a compétent officer in charge of her navigation; 
also for reversing her engines when close aboard the Hawkhead, caus- 
ing the City of Norfolk's bow to sheer to starboard, and coUide with 
the Hawkhead. 

From this statement of the case, and the averments of négligence by 
the parties one against the other, it will be necessary for the court to 
détermine, first, whether the Hawkhead was lawfully anchored with- 
in the channel; and, secondly, if so, whose négligence brought about 
the collision. 

The fîrst question is largely one of law. The second dépends upon a 
f uU considération of the testimony, as to which there is a sharp conflict, 
especially as regards the navigation of the City of Norfolk at and about 
the time of the collision, and whether the Hawkhead had and main- 
tained proper anchor lights, and was giving the proper fog signais. 
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[1] First. Considering the question of the anchorage of the Havvk- 
head, the court's conclusion is that she hadthe right to anchor where 
she did. She would undpubtedly haye h£^d such right, day or night, in 
thé absence of fog; it having been determined in this district, since 
the passage of the act of March 3, 1899, that it was not the purpose of 
said act to forbid anchoring in navigable waters, except only at such 
places as Avould necessarily prevent the passage of other vessels, or so 
obstruct their passing as to make the effort so to do a dangerous ma- 
neuver, and that vessels anchoring in the channel, where, notwithstand- 
ing such anchorage, other vessels, navigating with the care the situation 
required, could safely pass, neither violated the statute, nor rendered 
themselves liable, under the gênerai rules applicable to navigation, al- 
though to some extent such channel might be obstructed. The Caldy, 
153 Fed. 837, 83 C. C. A. 19; The Strathleven, 213 Fed. 975, 971, 130 
C. C. A. 381. It will hardly be seriously contended, if it became neces- 
sary for a vessel to come to anchor in a fog, that she would hâve less 
rights respecting a place of anchorage than at other times, provided 
proper lights were set and burning, and appropriate fog signais given. 
At the place in question the 35-foot;deep water channel was 400 feet 
wide, and the 30-foot channel 600 feet wide ; and the consensus of the 
testimony was that certainly as rauch as from 75 to 100 feet of the deep 
water or 35-foot channel, on its westward side, was open, and the 30- 
foot channel extended considerably more than 100 feet to the westward 
of the line of the deep water channel at the scène of the collision. Oth- 
er shipping passed to and fro along the western edge of the deep water 
channel, two vessels abreast in one instance, and large ships passed in 
the 30-foot portion of the channel to the westward of the deep water 
channel, none of them being in any manner affected by the présence of 
the Hawkhead ; in fact, there was ample depth of water for ail of the 
vessels passing up and down the harbor, at about the time of the colli- 
sion, for the space of at least 200 feet, and perhaps 250 feet, away from 
the stern of the Hawkhead. 

The Hawkhead was a large and heavilyladen ocean-going ship, and, 
encQuntering dense fog, attempted to return to the anchorage grounds 
at Ivambert's Point, and, in the judgment of her pilot, found it danger- 
ous tû do so, or to continue her navigation down the river by the Vir- 
ginian Railway piers, and across the channel to the anchorage grounds 
some mile and a half below. Thereuppn her navigators, as a matter of 
safety, concluded to anchor to the eastern side of the channel, a dis- 
tance of some mile or more above, and south of the gewell's Point 
pier, The ship was of deep draft, in a busy harbor, at an hour for the 
passage of mueh shipping, and she could haye proceeded with safety, 
if at ail, only by the exercise of the utmost prudence, and it was un- 
doubtedly the wiser course to anchor while she could dp so, without 
danger to herself or other vessels navigating with care. In the opinion 
of the court, under the existing conditions, she was \yarranted in com- 
îng to anchor when and where she did, and there was no danger re^- 
sonably to be anticipated from h,er sp doing, to other vessçls ,themselve§ 
conforming to the rules of navigation in a fog. Undoubtedly, if the 
Hawkhead alone came to anchor in a fog, and other shipping prpceeded 
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regardless of its existence, then necessarily a dangerous condition 
would arise, but one for which she would not be responsible. More- 
over, the Hawkhead was in charge of a licensed pilot, in whom was 
vested discrétion as to the ship's movements, and on the occasion in 
question, both his judgment and that of the experienced master of the 
ship concurred in what was the saf e course to adopt, in the position in 
which they f ound themselves ; and the court sees no reason why the 
ship should be held hable for the exercise of this discretionary act on 
their part. Code Va., § 1965, as amended by Acts 1908, p. 147, is as 
follows: 

"Sec. 1965. What Vessels to Take Pilota ané Where. — The master of every 
vpssel, otlier than vessels exclusively engagée! In the coastwlseï trade and 
those rnade exempt by Tliùted States statutes, Inward bound from sea, shall 
take the first Virginia pilot that offers liis services, Cape Henry bearing west 
of south, to Smith's Point, Yorlctown, Newport News, or Norfolk, or any in- 
termedlate point ; and any kucIi vessel, outward bound, shall take the ilrst 
Virginia pilot that ofCers his services at Smith's Point, Yorktown, NevFport 
News, or Norfolk, or any intermediate point to sea ; and any master refusing 
to do so shall imniediately pay to the said pilot full pilotage from the sea to 
Newport News, Smith's Point, Yorktown, or Norfolk, or from said ports to 
thé sea, as the case may be; * '• ■* provided further, that after a licensed 
Virginia pilot shall hâve ofCered his services to any vessel subject to the pro- 
visions of this chapter (or whose services shall hâve been voluntarily requir- 
ed), such pilot shall bave full discrétion as to when such vessel shall be pilot- 
€d to or from sea or to or from any port or place wlthin the state, and shall 
not be Interfered wlth by the master or any other person, but such pllot's 
discrétion shall be exerclsed in a reasonable way, wlth a view to the vessel's 
safety." 

See Revised Statutes, § 4235 (Comp. St. 1916, § 7981); Steam- 
ship V. Joliffe, 2 Wall. 459, 460, 17 L. Ed. 805 ; Atlee v. Steam Packet 
•Ce, 21 Wall. 389, 22 L. Ed. 619; The A. P. Skidmore, 115 Fed. 791, 
53 C. C. A. 287; The Newburgh, 130 Eed. 331, 64 C. C. A. 567. 

[2] Second. This brings us to the considération of the City of Nor- 
folk's navigation at the time of the collision, and whether the Hawk- 
head, after coming to anchor, properly observed the rules of naviga- 
tion prescribed for vessels at anchor. As to each of thèse questions, 
there is a sharp confiict in the testimony. There was an unusual num- 
ber of witnesses examined, particularly from passing vessels, sortie 
Ihree or more steamers having passed up, and a like number down, the 
harbor, during the existence of the fog, and shortly before and about 
the time of the collision ; and there is a unanimity of opinion as to the 
présence of a heavy fog extending from below Thimble Light to a 
point between Boush Bluff and Craney Island Light, and of unusual 
density about the scène, and at the time of the collision ; and the court 
could but be impressed with the fact that, with the exception of the 
Hawkhead, but little time was lost by moving shipping as a resuit of the 
fog. It is true, none of the steamers admitted vioïating any rule of 
navigation regarding their speed and movements ; still the loss of time 
during the présence of the fog, and certainly the inconvenience to 
shipping, and delay conséquent upon the prevalence of thick weather, 
was not very apparent, The inward bound vessels, in several instanc- 
es, took occasion to bail those going out, and admonished them of the 
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présence of the anchored ship, but for which, most probably, some 
steamer thus fortunately warned would hâve shared the fate of the 
City of Norfolk, 

The City ûf Norfolk insists that she was in ail respects complying 
with the law and rules of navigation, and that she had reversed her 
engines, and was merely drifting with the tide, when the two ships 
came together, having no more headway than was sufficient to control 
her movement. This statement is directly contradicted by the Hawk- 
head, and the confîict with respect thereto is sharply drawn. The court 
is convinced that the testimony does not support the City of Norfolk's 
contention as to her speed. The collision would not hâve occurred, had 
she been navigating as insisted upon by her; and certainly, with a 
stationary vessel, no such resuit would hâve followed as took place. 
It could bave been easily avoided by proper navigation, after the 
présence of the Hawkhead was or should bave been discovered. The 
weather was calm, and there was nothing in existing conditions to 
hâve preventcd the two vessels from observing each other, and the 
moving vessel from clearing the anchored vessel. 

A careful considération of ail the testimony, specially that of the 
navigating officers of the City of Norfolk, and the passenger there- 
on, himself an experienced pilot, indisputably shows that the fog bell of 
the Hawkhead was heard on the City of Norfolk at a distance of cer- 
tainly half a mile, and that the lights of the Hawkhead were observed 
at least 200 feet away. It is true the navigators of the City of Nor- 
folk insist that the bell they heard was not from the Hawkhead, but 
that will not do. It was undoubtedly from that vessel, as testified to 
by the disinterested witness on the City of Norfolk, and no other 
bells bave been shown to hâve been ringing in the immédiate loca- 
tion of the collision. Besides, hearing a bell abead was sufficient to 
warn those navigating the City of Norfolk to avoid colliding with the 
vessel from which the sound proceeded. It gave warning of the prés- 
ence of a vessel at anchor, as a moving vessel should bave been sound- 
ing a prolonged blast of its whistle in fog. In the latter case, so high 
a decree of care was not required, since to some extent the vessel could 
escape danger, as it might be moving away, unless the whistle indi^ 
cated its approach ; whereas, the bell gave notice of a stationary ob- 
ject in the water, one entirely helpless, save as protected from danger 
by navigators themselves respecting and observing the warnings afford- 
ed by her rules of navigation. 

The mère présence of fog of the density then existing should bave 
admonished and warned the City of Norfolk that in going down a nar- 
row and mùch frequented channel, especially at that time of the even- 
ing, whèn incoming and outgoing local steamers were due to be pass- 
ing, they should hâve proceeded, if at ail, with the utmost care, and 
they had no right to anticipate that prudent navigators would not 
lay to, if necessary, or, if proceeding at ail, would comply with the rules 
of navigation, and proceed àt such a rate of speed, that they would be 
quickly overtaken by one not conforming to the requirements of the 
laws and régulations governing their speed. Rule XVI of the Navi- 
gation Laws is as f ollows : ■ 
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"Every [steam] vessel «hall, in a fog, mist, falling snow, or heavy raln- 
stonns, go at a moderate speed, having careful regard to the existing circum- 
stances and conditions. A steam vessel hearing, apparently forward of her 
beam, the fog signal of a vessel the position of which is not ascertained, 
shall, so far as the circum.stances of the case admit, stop her engines, and 
then navigate with caution until danger of collision is over." Comp. St. 1916, 
§ 7854. 

The light from the Hawkhead was seen certainly 200 feet away, 
and the loom of the ship about the same time; and had the City of 
Norfolk been proceeding only at the moderate speed required, having 
careful regard to the existing circumstances and conditions, she would 
hâve been afforded ample time to hâve avoided coming into collision 
with the stationary object. 

From ail the testimony, the court is convinced that the lookout on 
the City of Norfolk, was grossly négligent in not hearing and report- 
ing the fog bell sounded from the Hawkhead earlier than he did, and 
that the City of Norfolk was proceeding at undue speed, in utter dis- 
regard of the law and régulations prescribed for the control of her 
movements in fog. Those on the Hawkhead so testified ; one of the 
passengers on the City of Norfolk so affirmed ; and the time taken to 
cover the distance from the vessel's entering the fog to the scène of 
the collision gives strong support to the claim. Had she not been so 
running, the reversing of her propeller would hâve thrown her head to 
starboard ; and it is entirely clear that, with the Hawkhead at rest and 
the City of Norfolk proceeding as claimed by her, she would not hâve 
come into and eut through the steel plates and into the structural part 
of the Hawkhead, at the angle she did, for a distance of SYo feet. 
Authorities to sustain the views herein expressed might be given almost 
without number, and only a few need be cited : The Pennsylvania, 19 
Wall. 125, 22 L. Ed. 148; The Colorado, 91 U. S. 692, 23 L. Ed. 379; 
The Nacoochee, 137 U. S. 330, 11 Sup. Ct. 122, 34 L. Ed. 687; The 
Umbria, 166 U. S. 404, 417, 17 Sup. Ct. 610, 41 U Ed. 1053 ; The 
Rayonne, 213 Fed. 216, 129 C. C. A. 560; The Julia Lackenbach— The 
Indraquala (D. C.) 219 Fed. 600, affirmed 239 Fed. 94, 152 C. C. A. 
144; The Otter, Law Rep. 4 Ad. & Ec 203, 206; The Lancashire, 4 
Ad. & Ec. 198, 201. 

Considering the conduct of the Hawkhead, after coming to anchor ; 
that is, whether she had up and burning her proper anchor Hghts, and 
was sounding her proper régulation fog signal, the évidence in this 
respect seems conclusively to establish her contention, and to exoner- 
ate her from fault in the respects mentioned. Those testifying for 
the ship, including the pilot, sustain this view, and their testimony is 
entitled to much weight, as they were in the best position to know, 
see, and hear what took place ; and besides, it is highly improbable 
that, under the circumstances in whicl; he ship came to anchor, they 
would hâve omitted any of thèse usual and necessary précautions, 
required alike for the essel's saf ety and their own protection. More- 
over, the testimony from a number of witnesses, including some ex- 
amined from the City of Norfolk, is to the effect that fog bells were 
heard, which the City of Norfolk attributes to other shipping an- 
chored in the vicinity; but just why this should be donc is not ap- 
248 F.— .50 
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parent, as it is évident that the Hawkhead, whatever the others were 
doing, was sounding the régulation fog signais, which were heard, 
and that the collision ought net to hâve occurred, had those navi- 
gating the City of Norfolk been engaged in the proper navigation of 
their ship at and about the time of the collision. 

It follows, from what has been said, that the collision resulted sole- 
ly as a resuit of the négligence of the City of Norfolk, and a decree will 
be entered, on présentation, so ascertaining. 



THE POWHATÂN. 

THE TELENA. 

(District Court, Ë. D. Virginia. Deceinber 21, 1917.) 

CoixisrON <©==>S9 — Steam Vessei.s Meeting — Faui-t. 

A collision at night between the meeting steamshlps Powliatan and 
Telena in a 500-foot channel iri lower Chesapeake Bay held, on thé évi- 
dence, due solely to the fault of the Powhatan, oiitbound, in crosslng the 
Telena's proper signal to pass port to port, and crosslng from the south 
to the north slde of the channel, vyhere the collision occurred ; also held 
that, concedlng the elahn of the Powhatan that, when half a mile ahead, 
the Telena was crosslng the channel from the south slde, she was still 
in faiilt under the rules for not stopping or keeplng to the right^ and that 
in no event was she justlfled In starboarding, as she admîttedly did. 

In Admîralty. Libel and cross-libel for collision between the steam- 
ships Powhatan and Telena, and pétition for limitation of liability by 
the owners of the Powhatan. Decree in favor of the Telena. 

Daniel H. Hayne, of Baltimore, Md-, and Hughes, L,ittle & Seawell, 
of Norfolk, Va., for the Powhatan. 

Hughes & Vandeventer, of Norfolk, Va., and R. S. Erskine and 
Kirlin, Woolsey & Hickok, ail of New York City, for the Telena. 

Lewis, Adler & Laws, of Philadelphia, Pa., and John W. Oast, Jr., 
of Norfolk, Va., for cargo owners and underwriters. 

W. P. McBain, of Norfolk, Va., for petitioners Hall & Reiss. 

Edward R. Baird, Jr., of Norfolk, Va., for A. Minto. 

WADDILL, District Judge. This proceeding involves a collision 
that occurred about 8:24 p. m. on December 15, 1916, in the lower 
waters of Chesapeake Bay, a short distance southeast of Thimble Light. 

The ships were large, ocean-going vessels — the Powhatan 310 feet 
long, 38 feet beam, one of the fleet of the Merchants' & Miners' Trans- 
portation Company, sailing between Norfolk, Va., and Boston, Mass., 
outward bound ; and the Telena, a British tramp steamship, 375 feet 
6 inches long, 48 feet beam, inward bound. The collision occurred in 
the deep water channel that extends from a point two miles south south- 
east of Thimble Light, for a distance of some 3% miles, in asoutheast- 
erly direction of Cape Henry. The channel is 35 feet deep, 500 feet 
wide, and marked on its southern edge by can buoys lighted at night and 
its northern line by nun buoys. The collision took place in the vicinity 

igs^Far other caseï see aame toplo & KEV-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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of buoy No. 8, on the north line of, or slightly to the northward of 
the north line of, the deep vvater eut. The ships were considerably 
damaged, the Powhatan beached, and she and her cargo proved largely 
a total loss. 

The Teleria's case is that she was proceeding, inward bound, along 
the northern edge of the eut channel, on her proper course, and, ob- 
serving the. Powhatan ahead on the opposite side of the channel about 
a mile away, she gave the usual passing signal of one whistle, indi- 
cating her intention to pass port to port, and that, when the vessels 
were within some three-quarters to a mile of each other, the Powhatan 
responded with two whistles, and abruptly crossed to the northern 
side of the channel, and over the Telena's course; that on seeing the 
maneuver the Telena, then running about eight knots an hour, hard- 
ported her wheel, and reversed her engines, and did everything pos- 
sible to avert the disaster, but the two vessels came togefher, the 
Powhatan's starboard side, about amidship, striking the port bow pf 
the Telena a glancing blow. 

The Powhatan claims that, while navigating as aforesaid along the 
southern side of the channel, she observed the masthead light of the 
Telena, one-quarter to one-half a point, on her starboard, some 3^4 
miles away, navigating apparently up and outside of the eut channel,. 
and to the southward of the range lights that marked the southern 
side of the eut, on the inside of which the Powhatan was navigating; 
that she subsequently observed her range and green lights some mile 
and a half away, still a quarter to a half a point on her starboard bow, 
when she put her helm half a point to starboard, thereby allowing 
greater room to pass, and steadied ; that the Telena was apparently 
coming still nearer to the lighted buoys, and the Powhatan's course,^ 
when suddenly she showed her red and green lights, being then a half 
to three-quarters of a mile away, and thereupon the Powhatan sound- 
ed two blasts of her whistle, indicating starboard to starboard, and 
put her helm hard astarboard; that the Telena responded with one 
whistle, indicating her purp'ose to pass port to port — that is, responded 
by giving crossing signais, when it was too late for the Powhatan to 
alter her course, and in thèse circumstances, the Telena being well un- 
der swing to starboard, the Powhatan continued under a hard aport 
wheel, without slackening her speed of 14 knots an hour, until the col- 
lision, that maneuver being, in the judgment of the Powhatan's navi- 
gator, the surest way of escaping from the impending danger caused 
by the Telena's cutting across her course. 

It will be readily observed that the contentions of the respective 
ships, as to how the collision was brought about and how they were 
navigating at and about the time of the collision, are directly at vari- 
ance; and it is upon the correct solution of this apparently hopeless 
conflict that the merits of the case must be reached. The Telena's 
contention, briefly, is that upon meeting the Powhatan, while inward 
bound through the eut channel, in a situation that called for the ves- 
sels to pass port to port, she gave the accustomed signal of one blast, 
and the Powhatan responded with two blasts of her whistle, indicating 
her purpose to pass starboard to starboard, and without slackening her 
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speed, eut directly across the Telena's course, and ran into her. While 
the Powhatan says that she properly navigated through the eut chan- 
nel, outward bound, and observing the Telena coming in, not in the 
channel at ail, but on the outside of and to the south of it, bearing on 
the starboard bow of the Powhatan, that she sounded two whistles, 
indicating her purpose to pass starboard to starboard, and that the 
Telena responded by sounding one blast of the whistle, and immedi- 
ately eut across her bow, at a time when it was too late to avert dis- 
aster. 

That the collision should hâve occurred as claimed by either ship 
is most unusual. Navigators having regard ahke for their own lives 
and those of their passengers, and the safety of the valuable property 
committed to their care and safe-keeping, rarely make such blunders, 
or are guilty of such gross négligence. Haney v. Baltimore Steam 
Packet Co., 64 U. S. (23 How.) 287, 291 ; The Lauretta Speddin, 184 
Fed. 283, 285; The Surf, 230 Fed. 485, 489. Improbable, however, 
as is the charge, it is évident in this case, where the vessels are mak- 
ing, in effect, the same accusations one against the other, that as to 
one of the two vessels the claim is substantially true. One or two un- 
disputed facts in the case will largely solve the problem, and at least 
serve to throw much light on thè controverted issue. The Powhatan's 
version of the Telena's course is predicated upon the fact that the lat- 
ter ship navigated not in the eut channel, but on the outside of and 
to the Southern or left side of it, which, aside from being improbable, 
is positively negatived by the overwhelming prépondérance of the tes- 
timony. The navigating ofïicers of the Telena, namely, her master, 
third officer, quartermaster, lookout, and the Virginia pilot in charge 
of the ship's navigation, ail either on her bridge or in positions to ob- 
serve thè ship's movements, testify directly to the contrary, and insist 
that she came in through the eut channel and along the northern or right- 
hand line thereof, and they further, one and ail, testified to the fact 
of the Powhatan's course along the southern line of the channel, un- 
til she made a sudden departure across the Telena's course, af ter giv- 
ing two whistles, indicating her purpose so to do. The Powhatan 
agrées with them as to where she was navigating, and that she eut 
across the channel, and over the course of the Telena to the northward, 
or to the north line of the channel, where the collision occurred. 

The question in dispute is as to the cause of her erossing the chan- 
nel — the Powhatan's claim being that she first sounded the two pass- 
ing signais as the Telena showed her red and green lights, to whieh 
the Telena gave one blast in reply ; whereas the latter ship insists that 
she first inaugurated the passing maneuver by giving one signal, to 
which the Powhatan improperly replied with two. Thus, as to those 
two most important matters, the Powhatan's course of navigation, and 
the fact of her starboarding sharply across the channel, and coming 
into collision with the Telena, the évidence is in harmony and full ac- 
cord, leaving in dispute only the giving and hearing of signais, and the 
course of the Telena, whether along the northern side of the eut chan- 
nel, or to the south of the southern line thereof. The five witnesses 
mentioned, from the Telena, swear positively to her course coming in. 
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and to the fact of her having inaugurated the passing signal, by 
sounding one blast of the whistle, and then receiving two blasts in 
reply; whereas only two witnesses from the Powhatan, her navigating 
officer and quartermaster, claim to hâve heard the one whistle from 
the Telena after the sounding of two by her, and as to her course to 
the southward of the channel. The Powhatan's master, who was on 
the inside of the ship and heard the two whistles sounded by her, 
testifies that he did not hear the single whistle ; nor did Lient. Carter, 
a naval officer on board the Powhatan as a passenger, examined as a 
witness by the Telena, and who heard the two whistles from the 
Powhatan hear the same, and neither of them testify as to the course 
of the Telena being on the south of the channel. 

It is most significant that thèse experienced seamen, one the Powhat- 
an's master and the other a naval officer traveling as a passenger up- 
on her, did not hear the one blast signal from the Telena in reply to 
the two blasts from the Powhatan, if such single whistle was, in fact, 
given at that time. They were both on the inside of the Powhatan, 
and each, upon hearing the two blasts from her, an unusual signal, 
came out on deck quickly to ascertain its meaning, and each saw the 
Telena approaching, showing her red light, but neither heard the one 
signal, which they undoubtedly would hâve donc, had the same been 
given, as claimed by the Powhatan ; whereas, f ailure to hear the same, 
if given at the time the Telena's witnesses testify it was given, would 
not be surprising, as the two ships were then some distance apart, and 
they were on the inside of the vessel. 

The court is not unmindful that the mère number of witnesses is 
not always a safe test to adopt in arriving at the true or real facts of 
a case. Hère there are circumstances that strongly support those from 
the Telena. Her officers are manifestly more intelligent and experi- 
enced than those from the Powhatan. The master and third officer of 
the Telena were both officiais of intelligence and long expérience, each 
holding master's license, and the Virginia pilot, an experienced public 
officer. The quartermaster and lookout, while both Chinamen, were 
apparently well qualified, from long service at sea, to give an unbiased 
and correct account of what they saw and did ; whereas, the only two 
witnesses called for the Powhatan, the third officer in charge of its 
navigation and the quartermaster, while doubtless of good meaning, 
were not persons who by their demeanor and manner on the stand, 
would impress themselves greatly upon others. The third officer had 
been at sea only seven years, held a second officer's license less than 
three years, and at the time of testifying was not engaged in naviga- 
tion, but working for the Bethlehem Steel Company. The quarter- 
master was even less experienced— had been to sea only four years, 
acting as a sailor, waiter boy, and had been quartermaster three months, 
and at the time of testifying, was out of employment entirely. Evi- 
dence of witnesses of the caliber and limited expérience of thèse two 
• cannot carry with admiralty courts the weight that ought to be given 
to the testimony of persons that should be placed in such positions of 
responsibility. If shipowners are prejudiced as a resuit of thèse con- 
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ditions, they hâve only themselves to blâme. The Eagle Wing (D. C.) 
135 Fed. 826, 832, and cases cited. 

Moreover, the Powhatan's failure to call witnesses cannot be lost 
sight of, especially her failure to produce the lookout, a most impor- 
tant witness of this occasion. Of the large number employed on ship- 
board, only the twp above named were examined, and the chief engi- 
neer tendered for cross-examination. The master, while examined, 
was not in a position, to give material testimony, save as to occurrences 
when the ships were within from two to three lengths of each other. 
It may be that the failure to produce the lookout was from no f ault 
on the part of the Powhatan, but that will not relieve the owners from 
the misfortune of not having his testimony. The importance of his 
évidence was manifest, and his déposition should hâve been taken, if 
necessary, and at'least, he should not hâve been allowed to go away, 
without making arrangements to be kept advised of his whereabouts. 
The New York, 175 U. S. 187, 20 Sup.Ct 67, 44 t. Ed. 126; The 
Gladys (D. C.) 135 Fed. 601; The Georgetown (D. C.) 135 Fed. 854. 

The court is convinced, from the entire testimony, that the Telena's 
version of the happening of the collision, and not that of the Powhatan, 
is the correct one ; that the Telena did not navigate to the southward 
of the buoys on the southern line of the eut channel, but on the north- 
ern line of the same, and that the case was one of passing port to port ; 
that, the Powhatan being admittedly on the southern line of the chan- 
nel, the one whistle given by the Telena was the proper signal to hâve 
been sounded in the circumstances, and that the same was proper ly 
given. 

Assuming, however, the version of the Powhatan to be true, that 
the Telena navigated to the southward of the line of the buoys, it 
would not serve to relieve her from responsibility under the facts and 
circumstances of this case. She admits having observed the masthead 
light of the Telena, bearing a quarter to' half a point on her starboard 
bow some three miles away. Subsèquently, when a mile and a half 
away, she again observed her, showing her masthead and green lights, 
still bearing a quarter to half a point on her starboard boW, and when 
about a half a mile away the Telena showed her red as well as her 
green and white lights. The latter position, at a distance of half a mile, 
clearly made the case one of meeting head on, or nearly so, under arti- 
cle 18, rule 1, and not one of crossing, as contemplated by that rule and 
article 19. Had the Powhatan, from any cause, failed to understand 
the course and intention of the Telena, she should, under rule 111 of 
article 18, hâve immediately signified the same by giving several short 
blasts, not less than four, of her steam whistle. The oflly excuse that 
can be givén for the Powhatan's navigation is that she considered it 
a crossing, and not a head-on, situation ; and, having the Telena on 
her starboard, it was her duty to keep out of the way of the latter. 
Even in this view, however, it would not (article 22) hâve warranted 
the Powhatan in attempting to cross ahead Of the Telena, and she 
should, oft approaching the latter ship (article 18), if necessary, hâve 
slackened her speed, or stopped, or reversed, instèad of attempting 
to eut ahead. Had thèse rules of navigation been observed, whether 
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treating the case as one of head-on or crossing, the collision would 
almost certainly hâve been avoided. Instead, however, of observing 
the same, the Powhatan, upon seeing the red Hght of the Telena half 
a mile away, put her wheel hard astarboard, throwing herself directly 
across the course of that ship, and continued at fuU speed ahead of 
14 knots an hour. This maneuver, adopted by the Powhatan, was the 
one which, in the judgment of the court, would almost certainly insure 
the bringing about of the very conséquence that followed. 

Considering the action of the Powhatan in the most favorable view, 
it would not warrant her in ignoring ail other rules of navigation, es- 
pecially rule 111, art. 18, above, and the gênerai prudential rule, article 
27. There was no excuse, upon her own showing, for her to hâve navi- 
gated, save with regard to article 18, rule 1 ; that is, the situation of 
end on, or nearly so, and upon the Telena's showing up her red light, 
for her to hâve starboarded and gone to port, instead of under a hard 
aport wheel to starboard, immediately across the course of the incom- 
ing Telena, was inexcusable. 

It foUows, from what has been said, that the Powhatan is solely 
responsible for the collision, and a decree so ascertaining will be en- 
tered on présentation. 



CHESTNUT RIDGE RY. CO. v. UNITED STATES (INTERSTATE COM- 
MERCE COMMISSION, Intervener). 

(District Court, D. New Jersey. December 24, 1917.) 

No. 1640. 

1. Commerce (S=>88 — Interstate Commerce Commission — Sufficienct of 

Ohdeb and Findings. 

Tlie Chestnut Ridge Railway Company owns a short Une of road In 
Pennsylvania, with a shorter branch at one terminus. Whiie a eommon 
carrier, the entlre stock of the company is owned by a zinc Company, 
which opérâtes a plant at either end of the branch line, and the prin- 
cipal part of the traffic over such line conslsts of shlpnients to and from 
thèse plants. This road also connects at each of thèse points with a 
différent through line. With one of thèse Unes and its connections the 
Company jolned in establishing joint elass rates to and from points west 
of Buff^lo, of which it received a divisional share. On compiaint of the 
Connecting road at the other end of its branch line, the Interstate Com- 
merce Commission found that its share of the joint rate oh car load lots 
was unreasonable, in that it Involved an unlawful concession to the 
zinc Company, amounting to rebates on shlpments to and from its plant 
at the other end of the branch line, and the Commission made an order 
that "no division should be paid on such traffic" in excess of a prescribed 
amount per car. making its report and flndings a part of the order. 
Held that, taken together, this constituted a valldly coastructed order, 
affecting the Chestnut Ridge Company and properly supported by flnd- 
ings. 

2. Commerce <S=585 — Interstate Commerce Commission— Powers. 

Under Interstate Commerce Act Feb 4, 1887, c. 104, §§ 3, 15, 24 Stat. 
380, 384 (Comp. St. 1916, §§ 8565, 8583), the Interstate Commerce Com- 
mission has power to Institute and pursue an investigation conceming 
practlces represented to be unduly preferential or prejudiclal, even 

^=»For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Inde» es 
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thoiigh arlslng on a division of joint rates, and to stop such practlces 
when found by an order that will prevent their coptinuauce. 

3. Commerce iS=88 — Interstate Commerce Commission— Validity op Order 

MiSTAKE OF LAW. 

An order of tlie Interstate Commerce Commission, requiring a réduc- 
tion in the dlvisional share of a railroad company In joint through class 
rates iipon a flnding tiiat its share of sncli rates as established gave an 
undue préférence to a shipper, amountlng to rebates, lield not invalld, 
as based on a niigtalce of law. 

4. Commerce ©=^88 — Interstate Commerce Commission— Va lidity of Ordeb. 

An order of tlie Interstate Commerce Commission, requiring a réduc- 
tion In the dlvisional share of a railroad company In joint through class 
rates on carload lots, held not invalld, as arbltrarily made, because, 
while the established tariff flxed its share at a stated sum per 100 
pounds, the order fixed a maximum sum per car, where its service ren- 
dered was almost entlrely over a branch Une only 1% miles long. 

5. Commerce iS=>88 — Interstate Commerce Commission- Validitt of Order 

— Mistake. 

An order of the Interstate Commerce Commission, flxing the dlvi- 
sional share of joint through rates to which a railroad company was 
reasonably and lawf<illy entltled, by determlning the cost of its serv- 
ice and adding thereto a percentage as profit, held invalld, as unsupport- 
ed by the évidence, because of a mistake In the theory upon vchich It 
calculated an Item of the cost of service. 

6. Commerce (S=596— Interstate Commerce Commission — Review of Order bt 

Courts. 

The courts hâve power and are required by the statute to set aside and 
enjoln the enforcement of an order of the Interstate Commerce Com- 
mission, based uppn a flnding whlch Is unsupported by the évidence. 

In Equity, Suit by the Chestnut Ridge . Railway Company against 
the United States, in which the Interstate Commerce Commission in- 
tervened. Conditional decree for complainant. 

Wilham A. Glasgow, Jr., of Philadelphia, Pa., for complainant. 

Joseph W. Folk, of St. Louis, Mo., and Albert L,. Hopkins, of 
Washington, D. C, for Interstate Commerce Commission. 

Charles F. Lynch, U. S. Atty., of Newark, N. J., for the United 
States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges, and HAIGHT, District Judge. 

WOOLLEY, Circuit Judge. The plaintiiif brings this action by bill 
in equity, praying that an order of the Interstate Commerce Commis- 
sion be annulled and its enforcement be enjoined. The matter in con- 
troversy before the Commission concerned the validity of a division of 
joint class rates agreed upon between the plaintiff and certain Connect- 
ing carriers. The matter before us concerns the validity of the Com- 
mission's order, which, as it is alleged, was based upon a mistake of 
law and was arbitrarily made. 

The plaintiff railway company (hereinafter called the Chestnut 
Ridge) opérâtes a short industrial railroad. As its location, connec- 
tions, and the gênerai character of its business are fully set forth in 
reports made by the Commission in this and in a previous investiga- 
tion (Chestnut Ridge Railway Class Rates Case, 41 Interst. Com. 

<Ê=For other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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Com'n R. 62 ; Chestnut Ridge Railway Case, 37 Interst. Corn. Com'n 
R. 558), we shall limit our statement to those facts which bear directly 
on the matter in hand. 

The railroad of the Chestnut Ridge consists of two lines, a main 
line and a branch line. The main hne extends from Kunkletown, Pa., 
to Palmerton East, Pa., a distance of about 10 miles, and does a mis- 
•cellaneous business. The branch line, known as Palmerton Branch, 
extends from its connection with the main line at Palmerton East to 
Palmerton (conveniently called Palmerton West), a distance of 1.49 
miles. 

The stock of the Chestnut Ridge is owned by the New Jersey Zinc 
Company, a corporation of New Jersey, which also owns the stock of 
the New Jersey Zinc Company, a corporation of Pennsylvania (here- 
inafter called the Zinc Company). The latter company has two plants 
located on the Palmerton Branch; one, the East Plant, at Palmerton 
East; the other, the West Plant, at Palmerton West. While carry- 
ing some gênerai traffic, the principal traffic of the Palmerton Branch 
consists of the Zinc Company's freight shipped to and from other 
Toads, and moved to and from its two plants. Thls traffic comprises 
about 93 per cent, of the traffic of both lines. 

The Chestnut Ridge has two trunk line connections, one at Palmer- 
ton East with the Eehigh and New England Railroad Company (here- 
inafter called the New England), which in turn connects at Portland 
with the Delaware, Lackawanna & Western Railroad Company (hère- 
inaf ter called the Lackawanna) ; the other at Palmerton West with 
the Central Railroad Company of New Jersey (hereinafter called the 
Central). Both Connecting Systems carry traffic, by connections, to 
points west of Bufïalo. This is the traffic which has given rise to this 
controversy. 

The Chestnut Ridge, though privately owned and operated chiefly 
in the service of the Zinc Company, is a common carrier. Chestnut 
Ridge Railway Case, 27 Interst. Com. Com'n R. 558; The Tap Line 
Cases, 234 U. S. 1, 34 Sup. Ct. 741, 58 L. Ed. 1185. Being a common 
carrier it is required to establish through routes and make joint rates 
with its Connecting carriers, and is entitled to share in a division of 
such rates. Chestnut Ridge Railway Class Rates Case, 41 Interst. 
Com. Com'n R. 62; Act to Regulate Commerce, §§ 1, 15 (Comp. St. 
1916, §§ 8563, 8583). To that end the Chestnut Ridge began negotia- 
tions with the New England and Lackawanna looking toward the es- 
tablishment of through routes and joint rates for the transportation of 
property of ail classes, from and to points on its line to and from points 
beyond Bufifalo, reached by the New England, Lackawanna and their 
connections. As traffic is of two kinds, the negotiations embraced 
joint class rates applicable to miscellaneous high grade traffic, and 
joint commodity rates applicable to spécial low grade commodities 
moving in heavy volume. Thèse negotiations culminated in agree- 
ments respecting one class of traffic, namely, class rates traffic. By 
thèse agréements "joint class rates" were established on west bbund 
traffic from points on the Chestnut Ridge to points west of Buffalo 
(Supplément 34 of Freight Tariff I. C. C. 9400), and between points 
on the Lackawanna and points on the Chestnut Ridge (Freight Tariff 
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I. C. C. 13099). Pursuant thereto and in obédience to the act in that 
regard, the Lackawanna, with the concurrence of the Chestnut Ridge,. 
filed with the Interstate Commerce Commission and published thèse 
two tariffs. 

Corresponding with the Lackawanna and Chestnut Ridge tarififs for 
joint class rates on traffic bound west of Buffalo, carriers west of 
Buffalo issued tariffs for the same'joint class rates on traffic originat- 
ing west of Bufïalo and destined to points on the Chestnut Ridge (Rec- 
ord 16, 17, 58, 59). 

Thèse tarifïs were subsequently considered as "applying on class- 
traffic moving to and from points wést of Bufïalo to and from points 
on the Chestnut Ridge." They embraced traffic in carload lots and in 
less than carload lots and showed the share of eaeh Connecting carrier 
in the division. As division of joint class rates for less than carload 
lots was not excepted to or condeinned by the Commission, jt is not 
involved in this controversy. The share of the Chestnut Ridge in the 
division of joint class rates for carload lots varied with the rates as 
applied to class traffic of différent kinds, and was about 20^ per ton. 

Upon the publication of thèse tarifïs, the Central, conceiving the 
proposed joint class rates to be inimical to its interest, filed a protest 
with the Commission; whereupon the Commission suspended the tar- 
ifïs and instituted an investigation conceming the lawfulness of the 
rates and of their division. The inauguration of thèse proceedings 
halted negotiations between the Chestnut Ridge, the New England and 
Lackawanna as to joint, rates on ail other trafUc. It does not appear 
that the Chestnut Ridge and its Connecting carriers hâve ever agreed 
upon or published joint commodity xa.tes for traffic either originating 
on or destined to the Chestnut Ridge. Therefore, as we read the rec- 
ord, the investigation and the order of the Commission, as well as the 
bill for injunction filed in this action, extend to and concem only joint 
class rates. This is a matter vital to one phase of the case presently 
to be considered. 

The protest of the Central grew out of the location of the two plants 
of the Zinc Company at opposite ends of the short Palmerton Branch 
(the Zinc Company and the railway company having a common owner) 
and out oi the fact that each plant was servéd directly by one trunk 
line and indirectiy by another. The Central contended that normally 
each line would receive the traffic of the plant with which it directly 
connects, but that the large share in the division of joint class rates 
allowed the Chestnut Ridge by carriers Connecting with the East Plant, 
would induce the Chestnut Ridge to draw from the West Plant traffic, 
which, but for the division, would be delivered to the Central, and 
would cause the Chestnut Ridge to move this traffic over its mile and 
half branch road to its easterly end for delivery to the New England 
and Lackawanna, in order to obtain its share in the division of rates 
which those carriers ofïered. Stated briefly the Central contended that 
the share of the division allowed the Chestnut Ridge was so large that 
it involved rebates to the Zinc Company, its principal shipper, and 
amounted practically to a purchase by the New England and Lacka- 
wanna of its entire class rates traffic. 
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The Commission found that the joint class rates were not in them- 
selves unreasonable, but that the share awarded the Chestnut Ridge in 
the division was unreasonable and unlawful in that it involved an un- 
lawful concession to the Zinc Company amounting to rebates. It 
thereupon heard testimony concerning the gênerai character and vol- 
ume of ail business of the Chestnut Ridge, ascertained the cost of the 
service to which the joint class rates in controversy were applicable, 
and added thereto a profit of 6 per cent, per annum. The cost and 
profit being reduced to figures, the Commission ordered that no divi- 
sion should be given the Chestnut Ridge on the traffic to which joint 
class rates were applicable in excess of a given figure per car, which 
was $3.25 per car on the Palmerton Branch, and $4.50 per car on the 
main line. Applying the principle of the Central's protest to its own 
situation at the westerly end of the Palmerton Branch, the Commission 
directed that it also should not allow the Chestnut Ridge any division 
on joint class traffic exceeding the prescribed amount per car. As the 
joint class rates were found not unreasonable, the Commission vacated 
its previous order suspending them. 

The efïect of the order reducing the share of the Chestnut Ridge 
in the divisions was to reduce materially its income from traffic to 
which the joint class rates were applicable. It accordingly brought 
this action by bill for injunction, attacking the validity of the order 
upon several grounds. The action is resisted by the United States and 
the Interstate Commerce Commission (hereinafter referred to as the 
Government) likewise upon several grounds. 

We shall briefly dispose of two preliminary questions raised, leaving 
the substantial matters for discussion. 

[1] The Government moves to dismiss the bill on the ground that 
the Commission made no order by which to enforce its finding, and 
the Chestnut Ridge moves for injunction on the ground, inter alia, that 
the Commission made ho finding upon which to base its order. Taken 
together, thèse opposing inotions présent the anomalous contention 
that the record of the Commission's investigation shows a finding with- 
out an order and an order without a finding. Of course one or the 
other of thèse contentions must be wrong. We think both are wrong. 

The Government maintains very earnestly that the Commission 
made a finding that the share of the Chestnut Ridge in the division of 
rates involved rebates to the Zinc Company, but contends that the 
Commission made no order based thereon directed to the Chestnut 
Ridge, and consequently there is no order for this court to annul or 
enjoin. American Sugar Refining Co. v. D., L. & W. R. R. Co., 207 
Fed. 733, 740, 741, 125 C. C. A. 251. What the Commission did was 
to make a f uU report of its finding, and to conclude with the direction : 

That "no division should be paid (the Chestnut Ridge) on such (Joint class 
rates) traffic, regardless of its origin or destination, In exeess of" given 
amounts per . car aetording as movements are on the branch or main line, 
and that "thèse rates must not be divided, hpwever, othenvlse than in ac- 
cordance with the conclusions hereln expressed." 

The Commission then, by express language, made its report a part 
of its order. Taken together, they constitute, to ail intents and pur- 
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poses a validly constructed order to cease and desist from the unlawful 
practices found. We therefore deny the motion to dismiss. 

As an injunctive remedy cannot be invoked against an order never 
made, the Chestnut Ridge insists just as earnestly that the Commission 
made an order, but maintains that it made no finding upon which to 
base it, and therefore, the order is invaHd. As the Commission in- 
corporated in its order its "report containing its findings of fact and 
conclusions thereon," and as this report shows very clearly and very 
certainly a finding that the share of the Chestnut Ridge in the division 
of rates was unlawful because large enough to make a discrimination 
in the form of rebates to the shipper, which was virtually the owner 
of the line, and to operate with unfair advantage to one carrier and 
undue préjudice to another, we think there is no merit in this position. 

[2] Preliminarily to a discussion of the substantial questions raised 
in this case, we may say very briefly that there can be no question of 
the power of the Interstate Commerce Commission, as conferred by 
the Act to Regulate Commerce, sections 3 and 15 (Comp. St. 1916, §§ 
8565, 8583), to institute and pursue an investigation concerning prac- 
tices represented to be unduly preferential or prejudicial, even though 
arising on a division of joint rates. Nor can there be a question, since 
The Tap Une Cases, 234 U. S. 1, 34 Sup. Ct. 741, 58 L. Ed. 1185, 
O'Keefe v. United States, 240 U. S. 294, 36 Sup. Ct. 313, 60 L. Ed. 
651, and United States v. Butler County Railroad Co., 234 U. S. 29, 34 
Sup. Ct. 748, 58 L. Ed. 1196, of the power of the Commission to stop 
such practices, when found, by an order that will prevent their con- 
tinuance. In this regard the Suprême Court said in The Tap Line 
Cases, and again in the O'Keefe Case, that : 

"It is doubtless true, as the Commission amply sliows in Its full report and 
supplemental report In thèse cases, that abuses exlst in the eonduct and 
practice of thèse Unes and in their dealings with other carriers which hâve 
resulted in unfair advantages to the owners of some tap Unes and to dis- 
criminations against the owners of others. Because we reach the conclu- 
sion that the tap Unes involved in thèse appeals are common carriers, as well 
of proprietary as nonproprietary trafflc, and as such entltled to participate 
in joint rates with other eouimon carriers that détermination falls far short 
of decidlng, indeed does not at ail décide, that the division of such joint 
rates may be made at the wlll of the carriers Involved and without any 
power of the Commission to control. That body lias the authority and It 
is its duty to reach ail unlawful discriminatory practices resulting In fa- 
voritlsm and unfair advantages to partlcular shlppers or carriers. It is not 
only withln its power, but the law makes it the duty of the Commission to 
make orders which shali nulllfy such practices resulting in rebating or 
préférences, whatever form they take and in whatsoever guise they may 
appear. If the divisions of joint rates are such as to amount to rebates or 
discriminations in favor of the owners of the tap Unes because of their dis- 
proportionate amount In view of the service rendered, it is withln the prov- 
ince of the Commission to reduce the amount so that a tap line shall re- 
ceive just compensation only for what it actually does." 

The question in this case is: Whether in pursuing its investigation 
and in making an order intended to end the preferential and prejudi- 
cial practices found (under authority of the statute as construed in 
The Tap L,ine Cases) the Commission exceeded its power in two of 
the ways declared by the Suprême Court in Interstate Commerce Com- 
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mission v. Union Pacific R. R., 222 U. S. 541-547, 32 Sup. Ct. 108, 56 
ly. Ed. 308, to be beyond its power, in that (1) the Commission based 
its order upon a mistake of law, and (2) it acted arbitrarily in that it 
fixed divisions of joint rates contrary to évidence or without évidence 
to support it. 

Mistake of Law. 

[3] The plaintiff's contention that the Commission's order was bas- 
ed upon a mistake of law is présentée in two aspects. The plaintiff 
first contends that the Commission computed an average revenue 
which it deemed to be fair for the railroad's entire traffic, and then, 
instead of fixing rates which would yield that average, forbade ail 
divisions in excess of that average, without regard to the commodity 
carried. 

We read the record difïerently. The Commission's investigation 
was directed to rebates alleged to be concealed in the division of rates 
to the Chestnut Ridge for one kind of service, namely, joint class rates 
service. If rebates were there, they were to be found in the profits to 
the Chestnut Ridge for that service. Profits in that service could be 
ascertained only after the cost of that service had been determined. 
Therefore, the Commission addressed itself to the cost of mte kind of 
service, namely, joint class rates service, and not to the cost of service 
in moving traffic of ail kinds. Nor did the Commission address its 
inquiry to revenue, average or othenvise, derived from the carrier's 
traffic, except to ascertain the élément of cost for the service under in- 
vestigation, which of course was embraced in that revenue. In ascer- 
taining the cost of this particular service, the Commission had to hear 
évidence as to the gênerai cost of opération and transportation, involv- 
ing cost factors common to service of ail kinds. Thèse costs being 
commingled in the carrier's bookkeeping of revenues received and ex- 
pended, the Commission inquired into them in order to divide and sep- 
arate the cost of service of différent kinds and then to sélect the cost 
items of joint class rates service and add them to the cost of that 
service. Assuming for the moment that the Commission's calcula- 
tions were correctly made, both in theory and computation, the resuit 
was not a revenue figure, "which (the Commission) deemed to be fair 
for the railroad's entire traffic, and beyond which it could not go in any 
traffic," but was a figure covering simply the cost of one kind of serv- 
ice and a profit on that service, which together would be high enough 
to be remunerative and low enough to prevent further unlawful prac- 
tices, leaving the carrier to make from other rates not investigated or 
considered, such as Interstate joint commodity rates, intrastate class 
and commodity rates, and passenger rates, whatever they would earn. 
In doing this we do not find that the Commission acted under a mis- 
taken conception of the law. 

A further mistake of law upon which the Chestnut Ridge contends 
the Commission based its order, is found in the factor of profit which 
the Commission added to the ascertained cost of joint class rates serv- 
ice, in prescribing a lawful division. It maintains that the Commission 
fixed the profit on the theory, "That the mère earning of an industrial 
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raiiroad of more than six per cent, on its investment is, in itself, and 
without more, unlawful." 

If in determining a lâwful division involving a profit, the Commis- 
sion acted upon sucii theory, there is substance in the plaintiflF's con- 
tention. Certainly the Commission did not assert such a proposition 
in words. Let us see whether, by its acts, it enforced such a proposition 
in effect. 

In the first place, the investigation of the Commission did not ex- 
tend to the gênerai earnings of the carrier on its varied traffic. With 
respect to such, no protest was filed, investigation instituted or order 
made. The Commission was not concerned even with the Chestnut 
Ridge's earnings on the particular class rates involved in the investiga- 
tion, except to inquire and find whether they contained and concealed 
préférences and préjudices denounced by the law. It therefore began 
its investigation, not with the object of determining whether the 
profits of the carrier were unlawful because more than six per cent., 
but witl) the one object of determining ^yhether the division of the 
joint class rates in question was utilawful because large enough to in- 
clude rebates. In orde;r to détermine this, the Commission had to do 
several things. It had to do what the Suprême Court in Pennsylvanià 
R. R. Co. v. International Coal Co., 230 U. S. 180, 196, 33 Sup. Ct. 
«93, 57 L. Ed. 1446, Ann. Cas. 191 5 A, 315, said it should do, namely, 
make "a çomparison of rate with service." In comparing the rates 
with the service it hadto détermine the value of the service in order 
to détermine whether the rates charged for the service were beyond 
its value and involved rebates. It had to ascertain, therefore, the cost 
of the service, which it did in a way to be considered later. Having 
ascertained the cost of the service, the Commission sought to détermine 
a profit on the service, which because of its several bearings comprises 
several éléments. It was necessary that this profit should>be flxed at a 
figure which would prevent further rebate practices and yet be not 
confiscatory, and, taken together with the cost, shoiild be a figuré, 
which, while remunerative, should not be so high as to establish a préf- 
érence in its own f avor, directly or indirectly, or a , préférence to one 
and a discrirnination against the other of the trunk lines competing for 
its traffic. The Commission decided upon a profit of six per cent, 
over and above the total cost of the service. This percentage of prof- 
it was not fixed upon the theory that a profit beyond six per cent, is, 
"in itself, and without more," unlawful, but was fixed because "more" 
was considered in connection with a proper profit, namely, the charac- 
ter of the service on which the profit was to be earned, the cost of that 
service, the geographical and commercial location of the road, the 
volume and character of its business, its size, the common pwnership 
of the road and traffic, and especially the line of profit above which 
rebates occur and below which they stop. Having ascertained ail thèse 
factors, and having applied them to the practices under investigation, 
we cannot say that the Commission was guided by a mistaken notion 
of the law and acted arbitrarily in allowing six per cent, profit on di- 
visions which it estabHshed to prevent a continuance of the préférenc- 
es and préjudices which it found existed in previous divisions. 
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Arhitrary Fixation of Divisions. 

[4] The joint class rates under investigation were so much per 
hundred pounds in carload lots, and the division agreed upon wàs for 
given proportions of the hundred potind rates. The Commission in its 
"order prescribing the just and reasonable proportion of such joint rate 
to be received by each carrier party thereto," under authority of the 
act, prescribed a fiât sum per car as the proportion of the Chestnut 
Ridge in the division and lef t the other carriers to proportions per hun- 
dred pounds. This the Chestnut Ridge claims to be an arbitrary, and, 
theref ore, an unlawful exercise of power. We are not impressed with 
this contention. The division of a joint rate per car, instead of per 
pounds, is none the less a division of the rate. The character of the 
service, being a matter bearing^ directly upon the rate, bears equally 
upon a division of the rate. The service involved was almost alto- 
gether over a branch 1.49 miles in length. It is conceivable that the 
Commission viewed this railroad as little more than a .switch, and 
the service performed on it as little more than a switching service, 
for which charges are ordinarily allowed and paid per car and not per 
pound. While under this arrangement it is true, as complained by 
the Chestnut Ridge, that it gets no more for handling a car of 30,000 
Ibs. than for handling a car of 10,000 Ibs., it is equally true that it gets 
as much for handling a car of the lighter load as it gets for handling a 
car of the heavier, as in ordinary switching service. 

We do not think that the division of the joint ratés in question, made 
on a per car basis, was arbitrarily made and was for that reason un- 
lawful. 

[5] The remaining ground of the contention that the order of the 
Commission is invalid because arbitrarily made, is an alleged mistake 
of method in calculating an item of cost of class rates service, known 
as per diem charges. 

In approaching this phase of the case, we shall state again what we 
hâve f ound necessary to say severàl times in order that the true issue 
in this controversy may constantly be kept in mind. The Commission's 
investigation had to do with joint class rates; it had nothing to do 
with joint commodity rates. Primarily, therefore, its inquiry was di- 
rected to the cost of joint class rates service ; it was at no time directed 
to the cost of joint commodity rates service. True, it touched the 
cost of commodity rates service when some cost item of that service 
was combined or commingled with a like cost item of class rates serv- 
ice in the accounts of the railroad, as cost of opération, maintenance 
of highway, dépréciation, etc. But it dealt with such double accounts 
only to divide and separate the items of cost of the two services, and 
theii laying aside costs chargeable to commodity service, it charg- 
ed the ascertained items of cost on class rate service to that service. 

Thus the Commission proceeded, until it ascertained what it thought 
was the total cost of joint class rates service. To that it added a profit. 
The sum was an amount which the Commission awarded the Chestnut 
Ridge as its share in the division of joint class rates, and was such a 
figure as the Commission conceived would prevent the continuance of 
its unlawful practices. 
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In reaching the total cost of joint class rate service, the Commission 
was required to deal with a factor of cost known as "per diem charges." 
This is a cost common to both commodity service and class rate serv- 
ice in the sensé that it is présent in both, but it is présent in markedly 
différent proportions, due to a différence in the character of the traffic 
creating such charges. 

The CheStnut Ridge, though a common carrier, has no cars of its 
own. It carries on its business, therefore, in cars of other carriers. 
For thèse it makes payments in the nature of rentals ; but thèse pay- 
ments are fixed primarily by a flexible rule, and ultimately by a cîr- 
cumstance to be determined after foreign cars hâve arrived upon its 
road. This rule and determining circumstance are controlled by the 
character of the traffic transported. 

The freight traffic of the Chestnut Ridge is of two kinds; traffic 
oflow grade, moving in heavy volume, easily discharged, and involv- 
ing no delay in returning cars, for which relatively low "commodity 
rates" are charged ; and traffic of higher grade, consisting of miscel- 
laneous articles requiring time to discharge and consequently involv- 
ing delay to cars, for which higher "class rates" are charged. As the 
Chestnut Ridge moves its traffic of both kinds in cars of other roads, 
there is entered against each car so used, without regard to the charac- 
ter of the traffic or the rates, an initial charge of 45^ per day. This 
is the rule, and items so charged are called "per diem charges." 

The rule, however, is relaxed, if a car can be unloadèd and retumed 
on the first day of its use. On such a car no per diem is charged. 
Now a great number of cars moving in and out of the Chestnut Ridge 
are hopper cars carrying commodity traffic, and being capable of 
speedy discharge and return in one day, escape per diem charges al- 
together. Some cars carrying class rates traffic likewise move in and 
out in one day and escape the initial per diem charge. But class 
rates traffic is of a character that usually involves slow discharge and 
conséquent delay, running sometimes. into several days. It thus ap- 
pears that while per diem charges are cost factors in both class rates 
service and commodity rates service, the former is burdened with a 
cost from which the latter is largely exempt because of the différence 
in the character of traffic moved in the two services. As the per diem 
item of cost is considérable or incousiderable according to the service 
to which it is chargeable, the method by which the Commission 
should conipute it, being important, became the subject of much dis- 
cussion and confusion at the hearing. 

What the Commission did was to divide the total per diem charges 
paid on both commodity and class rate traffic for a given period by the 
total number of cars engaged in both traffics, including those which 
did not pay as well as those which did pay per diem charges, resulting 
in a quotient of 70^ per diem charges per car, and charged that sum as 
a cost of joint class rate service. The Commission's method pf calcu- 
lation was at variance with the method recommended by its Examiner, 
who, when taking testimony, conceived that the proper way to ascer- 
tain per diem charges as a cost per car of joint class rates service 
would be to divide the total per diem charges paid upon cars engaged 
in both traffics in a given period by the total number of cars in both 
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traffics paying per diem in that period. (i. e. excluding f rom the divisor 
ail cars which paid no per diem). By this calculation the quotient 
would be $1.21 per diem chargé par car. The Chestnut Ridge finds 
itself in accord with the Examiner and contends that his method is the 
corfect one. We believe both methods to be wrong. 

We shall first discuss the method for which the railroad coiitends. 
Some cars in class rates service do not pay per diem charges because 
they are discharged within the first day; others do pay ,per diem 
charges because not discharged until âfter the first day. Class rates ap- 
ply to ail class cars. They apply alike to those not paying as wéll as 
to those paying per diem charges. ..The inquiry of the Commission, 
however, was directed to the per diem. cost chargeable to ail cars mov- 
ing trafiic for which joint class rates are collected. This requires, as 
we see it, the ascertainment of an average per diem cost chargeable to 
each car engaged in the trâffic to which joint class rates per car are 
applicable. And just hère is the fault of the plaintiff's contention. 

If the Commission had attempted, as the plaintifif insists it should 
hâve done, to ascertain the per diem cost of class rates service per car 
by dividing "the total per diem charges paid for the chosen year (which 
include charges paid upon both commodity and class rates trafiic) by 
the number of cars paying per diem in that year (which includes cars 
moving both commodity and class rates traffic) i. e., excluding from the 
divisor cars (engaged in both commodity and class rates traffic) which 
paid no per diem," the Commission would hâve had in its problem a 
dividend, which included commodity per diem costs, into which it was 
not inquiring, a divisor, which included a variant commodity per diem 
cost factor, because différent from and admittedly less than the per 
diem cost factor of class rates traffic, and a quotient, which could not 
conceivably hâve shown per diem cost per car on class rates service 
alone. If, however, we segregate the total per diem charges paid on 
commodity traffic and the total number of commodity traffic cars pay- 
ing per diem charges, and eliminate them from the calculation, and 
apply the plaintiff's method to class rates traffic alone by dividing the 
total per diem charges paid on class rates traffic by the number of class 
rate cars paying per diem, i. e. excluding from the divisor, as before, 
class cars which paid mo per diem, we hâve a quotient which is as 
clearly wrong as it is profitable to the railroad. Such a quotient would 
give only the per diem cost on class rate cars paying per diem charges 
and would not give a per diem factor of cost on class rate cars not 
paying per diem charges. Yet, class rates are the same on ail class 
cars and apply equally to those which do not pay as to those which 
do pay per diem charges. When the per diem cost for class rate cars 
is based upon a calculation that includes only the cars which pay it, 
then, when class rates are applied to and collected from cars which 
do not pay it, what was an item of cost on the cars paying it becomes 
and is transformed into an item of profit on the cars not paying it. 
With class rates at a fixed and uniform level, any variation of cost 
of class rates service of two kinds (that paying and that not paying 
per diem charges) results in a variation of profit. When the level of 
cost of the whole class rates service is fixed by including a cost item 
paid by only a fraction of it, the remaining fraction, which is charged 
248 F.— 51 
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with but escapes paynjent of that cost item, yields a profit in the exact 
amount of the cost item so çharged and not paid, This, manifestly, 
should not be. , , ,_ 

It is clear that the calculation whîch the Commission made, and 
upon which it based its order, js a.\so wrong, for it places the per diem 
charge per car for class ratçs , service as certainly below the proper 
cost per car for such service as the railroad, by its calculation, would 
place it above the proper cost. By its method the Commission "com- 
puted the per diem cost (per car) of the class traffic by dividing the 
total per diem charges (of both eommodity and class rates service) by 
the total number of cars handled" in both eommodity and class rates 
traffic, including cars which paid and , cars which did not pay per diem 
charges. Keeping in mind that the purpose pf the calculation was to 
find out the per diem cost per car on class rate traffic, it is quite évi- 
dent that .a calculation that bas for its dividend per diem charges paid 
by too kinds of traffic in différent jiroportions, and has for its divisor 
the whole number of cars used in two kinàs of traffic, cannot produce 
a quotient which will give ^correct çost factor of one kind of traffic 
only. We are therefore of opinion that the Commission based its or- 
der upon a mistake in calculation. Has this court power to déclare 
invalid tlie order based upon that mistake ? 

[6] We fully recognize that findings by the Interstate Commerce 
Commission of what are reasonable rates and of what are lawf ul di- 
visions of joint Tates ^re administrative matters peculiarly within the 
jurisdiction of the Commission and. are not reviewable by courts of 
law. The v^lidity and finality df such findings, however, dépend upon 
the présence of facts upon which they are based. The Suprême Court 
has declared that : , 

"A flnding without évidence Is teyond the power of the Commission. An 
order based thereon !s contrary to law and must, In the language of the 
statute, 'be set aside by a court of compétent jurisdiction.' 36 Stat. 551." 
Pennsylvania R. R. Ce. v. International Ooal Co., 230 U. S, 184, 33 Sup. Ct. 
893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315; Interstate Commerce Commission v. 
Loulsville K. R. Co.. 227 V. S. 88. 91, 33: Sup. et. 185, 57 L. Ed. 431; In- 
terstate Commerce Commission v. Delaware, etc., Ry. Co., 220 U. S. 235, 251, 31 
Sup. Ct. 392, 55 L. Ed. 448; Florida East Coast Ky. Co. v. United States, 
234 U. S. 167, 185, 34 Sup. Ct. 867, 58 L. Ed. 1267. 

In àpplying this law to the casé, we shall not for a moment assume 
the administrative function of the Commission and détermine what 
is a proper division of the rates in controversy. We shall confine 
ourselves to our judicial function of determining whether the Com- 
mjssion's cost finding is contrary to évidence or is without évidence 
tp support it, and whether, âccordingly, the Commission's order based 
upon its finding is invalid. We find that the Commission made a 
mistake in the theory of its calculation for the reasons we hâve shown. 
We also find, that while there is enough évidence in the record to 
indicate the correct theory by \yhich the resuit desired can be calcu- 
lated, there is not in the record the requisite évidence with which to 
make a proper calculation. 

There was no évidence produced showing the total per diem charges 
paid exclusively in class rates service for a given period and showing 
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also the total number of cars engaged in that service for the same 
period, upon which to base a calculation of per diem charges per car 
in joint cîass rates service. When both thèse numerals are ascertained 
by the production of proper évidence, then a division of the total per 
diem charges paid on joint class rates traffic by the number of cars 
engaged in that traffic (including those which do not pay as well as 
those which do pay per diem charges) will produce a quotient which 
will show the average and therefore the i proper per diem per car 
chargeable as a factor of cost to ail cars moving joint class rates 
traffic for which joint class rates are equally charged and coUected. 
We are of opinion that the order of the Commission is invalid and 
should be annuUed. 

This Court does not assume that it is vested with power to super- 
vise the actions of the Interstate Commerce Commission, but it pro- 
poses, as a practical considération, postponing the entry of a decree 
in this case for a period of ninety days from the filing of this opinion, 
to afiford the Commission an opportunity, should it désire it, to rectify 
its mistake by such action as may be appropriate. If the Commission 
shall hâve taken no action within the period indicated, a decree will 
be entered upon the expiration of the period, annuUing the order and 
enjoining its enforcement, leaving the opposing parties to their rights 
as of that date. 
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(District Court, E. D. Peunsylvanla. January 17, 1918.) 

N6, 40. 

1. SHipriNG <@=141(1) — Damage to Ca;:go^Liabilitt or Vessei,. 

Under a bill of ladliig providlng that lighterage ia discharging the 
cargo shall be at the "risk and çxpense of the cargo," any loss or dam- 
age suffered by the cargo durlng the lighterage without fault. on the 
part of the ship must be borne by the cargo; but it does not relieve the 
ship from liabllity for such loss or damage through the culpable négli- 
gence of the ship or her owner. 

2. Shipping ©=126 — Damage to Cargo — Liabilitt of Vessel. 

Respondent steamshlp recelved a shipment of phosphate rock, to be de^ 
livered at libelant's wharf in l'hiladelphia. As the vessel could not reach 
the wharf, owing to insufficlent depth of water, it was agreed that the 
cargo should be llghtered, lighterage to be "at the risk and expense of the 
cargo." Libelant was to uuload the llghters and be paid for the service. 
On arrivai, the vessel employed two open or deck lighters, on which it 
discharged the cargo. ïhe second lighter reached the wharf too late on 
Saturday to be unloaded that day, and during the delay the cargo, which 
was insufflciently protected, was daraaged by raln. NelA, that the car- 
rier's responsibillty did not end until proper delivery of the cargo on the 
wharf, and that in faillng to providé lighters or coverlngs that wpuld 
protect it from injury until that time it was culpably négligent, and was 
liable for the damage. 

3. Admiraltt ©=>59 — Puiading. 

To prevent surprise and promote the due administration of justice, par- 
ties are held in admiralty, as in other branches of jurisprudence, to the 
positions respectively taken by them in their pleadlngs. 

<g=»For other cases eee same toplc & KEY-NUMBBR in aU Key-Numbered Digests à Indexes 
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In Admiralty. Suit by the General Manufacturing Company against 
the steamship Ogeechee. Decree for libelant. 

J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, Pa., 
for libelant. 
M. Hampton Todd, of Philadelphia, Pa., for respondent. 

BRADFORD, District Judge. The General Manufacturing Com- 
pany has libeled the steamship Ogeechee for the recovery of damages 
for injuries to a cargo of phosphate rock shipped on her at Tampa, 
Florida, for delivery in Philadelphia. It is admitted in the pleadings, 
among other things, that the libelant is engaged in the business of 
manufacturing phosphoric acid, f ertilizers, and other products ; that 
the Ogeechee is an American vessel hailing f rom the port of New York, 
and at the time thereinaf ter mentioned was owned, chartered, operated 
or controlled by the Southern Steamship Company, engaged in the 
business of a common carrier for hire between Philadelphia and 
Tampa, and other southern ports; that the libelant on or about No- 
vember 24, 1914, caused to be delivered to her at Tampa 996 gross 
tons of crude dry phosphate rock in good order and condition, to be 
conveyed by her as a common carrier to Philadelphia ; that the Ogee- 
chee accepted the shipment of phosphate rock as such common carrier, 
and by reason of the premises became liable and was bound to prop- 
erly load, stow and care for the same, and make proper delivery thereof 
at Philadelphia to the libelant as the true and lawful owner thereof 
in the same good order and condition as received. The libel allèges 
that the Ogeechee, not regarding her duty as a common carrier, did not 
safely carry and deliver to the libelant at Philadelphia her cargo of 
phosphate rock in the same good order and condition as when received ; 
but that when the cargo was delivered to the libelant a large portion of 
it was wet and greatly damaged, for which damage no compensation 
has been made. The respondent dénies liability on the part of the 
Ogeechee and avers in substance, among other things, that it was 
agreed between the libelant and the respondent that upon the arrivai 
of the Ogeechee at Philadelphia her cargo was to be unloaded f rom her 
and placed on lighters which were thereupon to be towed to the wharf 
of the libelant at Greenwich Point, Philadelphia, where the libelant 
was to unload the phosphate rock from the lighters to its wharf, and 
to be allowed for such unloading 18 cents per ton. 

It appears that on or shortly after the arrivai of the Ogeechee at 
Philadelphia at the beginning of December, 1914, she unloaded her 
cargo of 996 tons of phosphate rock to and upon the two lighters 
Howard and Belgrade, placing upon the Howard on Thursday, De- 
cember 3, upwards of 500 tons, and the balance of her cargo upon the 
Belgrade on the next foUowing day. The Howard with its load was 
on Friday, December 4, towed and tied to the libelant's wharf at Green- 
wich, where the phosphate rock was placed upon the wharf, the unload- 
ing of the Howard being completed about 4 p. m. on Saturday. The 
libelant makes no claim for damages with respect to the phosphate rock 
carried by the Howard. The Belgrade with its load reached the vicini- 
ty of the wharf about 11 a. m. Saturday, when the représentative of the 
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libelant directed that the Belgrade be tied up alongside of the Howard 
which was being unloaded at the time. The unloading of the latter 
vessel having, as before stated, been completed about 4 p. m., it ap- 
pears from the testimony of Ericsson, who at that time was in charge 
of the Belgrade, that he asked Haines, the libelant's superintendent, 
"Can't I pull my boat in after the Howard?" that Haines replied, 
"No, never mind. Maybe you might put it in there tomorrow, and be 
ready for Monday morning," and that he, Ericsson, then said, "That 
is ail right." In fact the libelant did not proceed with the unloading of 
the Belgrade until Tuesday, December 8, and did not complète the 
same until the next following day, the load of phosphate rock having 
in the meantime been greatly damaged by rain. 

[ 1 ] It is admitted that the Ogeechee was to make "proper delivery" 
of her cargo to the libelant at Philadelphia, but what would constitute 
such delivery was not expressly stated. The depth of water at the 
libelant's pier in Philadelphia not being sufficient to allow a vessel 
of the draft of the Ogeechee to unload her cargo directly on the pier, 
employment of lighters was necessary. By the agreement between 
the parties as disclosed by the bill of lading and the charter-party, it 
was provided that lighterage should be "at the risk and expense of the 
cargo." This provision contemplated that any loss or damage suffered 
by the cargo during the lighterage without fault on the part of the 
respondent should be borne by the cargo; but not that the steamship 
should be exempt from liability for such loss or damage to the cargo 
through culpable négligence of her owner. The Seguranca (D. C.) 
68 Fed. 1014. 

[2] For the purpose of having the cargo transferred from the Ogee- 
chee to the libelant's wharf the respondent furnished the Howard and 
Belgrade. Thèse vessels were not "house" or "hold" lighters, but 
"deck" Hghters, unsuitable for the carriage of a "dry cargo," such as 
phosphate rock, in stormy or rainy weather, unless provided with suffi- 
cient tarpaulins or other waterproof covering properly arranged and 
adjusted about the cargo for its thorough protection against water. 
The libelant had no part in selecting or providing the lighters or fur- 
nishing or adjusting the tarpaulins over the phosphate rock placed 
upon them. Ail this was attended to by the respondent. And it ap- 
pears from the évidence beyond ail reasonable question that with re- 
spect to the Belgrade, to say nothing of the Howard, the tarpaulins 
intended for the protection of the deck load, amounting to about 450 
tons, were insufficient and carelessly and improperly placed over and 
insecurely attached to the lighter. Eor any injury to the phosphate 
rock resulting prior to the completion of the contract of carriage, 
from thèse faults or from the négligent use of a deck lighter instead 
of a house or hold lighter, the Ogeechee should be held liable in dam- 
ages. The cargo of phosphate rock was in good order and condi- 
tion when shipped on the Ogeechee at Tampa, and it is not disputed 
that it was in good order and condition on and after its arrivai at 
Philadelphia, and until after it was placed on the lighters. Whatever 
damage it suffered from rain occurred after that time. It appears 
from the weather report for Philadelphia that from midnight to mid- 
night no rain fell on Friday, December 4, and that from midnierht to 
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midnight thëre was a rain-fall on succeeding days as follows : Satur- 
day, December 5, .33 of an inch, Sunday, December 6, .36 of an inch, 
Monday, December 7, 3.71 inches, Tuesday, December 8, .51 of an inch, 
and Wednesday, December 9, .08 of an inch. 

Subject to the qualification that lighterage should be at the risk and 
expense of the cargo, the Ogeechee was bound, unless prevented by 
the specified dangers of the sea, not only for the carriage of the cargo 
from Tampa to Philadelphia, but for its delivery in good order and 
condition on libelant's wharf, in the absence of stipulation or settled 
usage to the contrary. The Tangier, 23 How. 28, 39, 16 h. Ed. 412. 
And what was thus required by the gênerai law of shipping was in 
contemplation of the parties ; for while the f reight for the voyage 
was fiixed at $2.15 per ton of 2240 pounds, an allowance of 18 cents 
per ton was to be made to the libelant or owner of the cargo for un- 
loading it, recognizing that the stipulated freight for the carriage of 
the cargo to Philadelphia included its delivery on the libelant's pier. 
This accords with the direct évidence on the point, the acting gênerai 
manager of the libelant testifying to the effect that the freight to be 
paid the carrier, subject to an allowance or déduction for stevedoring, 
required delivery of the Ogeechee's cargo on the libelant's wharf. 
There is nothing in the provison that lighterage should be at the risk 
and expense of the cargo to relieve the respondent from liability for 
failure to deliver it in good order and condition on the wharf unless 
prevented from so doing by loss or damage during the lighterage not 
occurring through its f ault. The respondent not only claims that it 
had completed its contract of carriage so far as the phosphate rotk on 
the Belgrade is concerned when that vessel was made f ast to the 
libelant's wharf, but contends that it was the duty of the libelant un- 
der the arrangement by which it was to be allowed 18 cents a ton 
for unloading the lighters, to unload the Belgrade promptly and take 
such other and further steps as should benecessary for the protection 
of its load of phosphate rock from loss or damage, and that having 
failed to discharge this duty the libelant is responsible for the damage 
subsequently resulting from rain. This contention, while plausible, 
I deem unsound. It appears that on Saturday afternoon at the time 
the above mentioned conversation between Ericsson and Haines oc- 
curred, rain was either falling or immediately impending. It was 
highly important to the libelant that the phosphate rock on the Bel- 
grade should not be damaged by exposure to rain during the unloading. 
Nightfall was nearly ât hand. It had taken from eight to nine hours 
to load the Belgrade and it was impossible to complète the unloading 
before the following day, and that dày was Sunday. Ericsson took a 
reasonable view of the situation ; for when Haines suggested that the 
Belgrade be placed in a position to be ready for the work of unloading 
on Monday morning there was no protest by the former — no indica- 
tion by him to Haines that the libelant would at its own péril omit to 
proceed forthwith with the work of stevedormg. On the contrary 
Ericsson in charge of the Belgrade and in that capacity representing 
the respondent assented to the suggestion in the words, "That is ail 
right." On Monday, December 7, the time appointed for the unload- 
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ing of the Belgrade, there was the very unusual rainfall of 3.71 inches, 
and there can be no question on the évidence that an overwhelming 
proportion of the damage to the phosphate rock on that vessel occur- 
red on that day. Had the respondent provided lighters of proper con- 
struction for the carriage of a dry cargo or sufficient tarpaulins, prop- 
erly adjusted and fastened over and about the phosphate rock, it is 
to be assumed as against the respondent as a wrongdoer that the cargo 
of neither of the lighters would hâve been damaged. The évidence 
discloses nothing to relieve the Ogeechee f rom liability for the damage 
donc through the wetting of the cargo prior to its delivery on the 
libelant's wharf. 

[3] It is contended that, notwithstanding the admission to the con- 
trary in the answer, the Ogeechee did not receive or carry her cargo 
of phosphate rock as a common carrier, but only as an ordinary bailee 
for hire. In the absence of an amendment to the answer, for which 
no application was made, the respondent is precluded by its admission 
from taking a position so inconsistent with its pleading. The libelant 
was notified by the answer of what it was called upon to meet, and it 
had a right in the absence of an amendment to rely in preparing for 
trial upon the admission of the common carrier liability of the steam- 
ship. To prevent surprise and promote the due administration of 
justice parties are held in admiralty as in other branches of jurispru- 
dence to the positions respectively taken by them in their pleadings. 
The contention of the respondent in this connection cannot be sus- 
tained. Indeed, in view of the facts established by the évidence I 
deem it unimportant to the décision of this case whether the Ogeechee 
undertook the carriage of its cargo as a common carrier or only as an 
ordinary bailee for hire; for in either case there was such culpable 
négligence on the part of the respondent as to make her liable for the 
resulting damage. Vitelli v. Cunard S. S. Co., 203 Fed. 697, 122 C. C. 
A. 81. 

The libelant is entitled to a decree adjudging the Ogeechee in fault 
and referring the case to a Commissioner for the assessment of the 
damage, on the évidence heretofore adduced and such further évidence 
as shall be taken before him on that subject. 

A decree in accordance with this opinion may be prepared and sub- 
mitted. 
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MIKKELSEN t. A CARGO OF SUGAB. 

CDistrict Court, B. D. Pennsylvanla. January 26, 1918.) 

No. 3 of 1917. 

1. Shippino <g=5l73 — Chaetebs— Suit fob Demurbage— Issues. 

A charterer, whlch assumed the work of discharging the cargo wlth- 
out question, cannot défend against a suit for demurrage on the ground 
that the duty of discharge was not Imposed on it by the charter party. 

2. Shippinu <®=3VTÎ — Demueeaqe — Consteuction of Chabtee Pabtt — "Woek- 

ING DaYS." 

Under a charter for the carriage of a cargo of sugar, whlch requlred 
discharge at the rate of 5,000 bags per "working day," the charterer as- 

®=>For othe? cases aee same toplc & KBY-NUMBER In ail Key-Numbered Digeste & Indexe* 



808 248 FEDERAL REPORTER 

sumed the rlsk of delay due to strlkes, bad weather, or any other cause 
not expressly excepted In the charter party, In the absence of any local 
usage at the port of discharge givlng to the tenn "worklng days" a 
meanlng at Variance with Its accepted légal nieaning of calendar days, ex- 
clusive of Sundays and hoUdays. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Worklng Days.] 

3. Shippino «SeoITTt^Dbmukbage — Construction of Charter Pabtt. 

Under a charter party requlrlng discharge of 5.000 bags of sugar In 
each working day, no account is to be taken of half days ; but the char- 
terer Is eiititled to a full worklng day for each 5,000 bags before llabillty 
for demurrage commences. 

4. SiiiPPiNG ®=3l79 — Construction of Charter Pakty — "Depault." 

The word "default," as used in charter party contracts, does not convey 
the Idea of "fault," but of mère fallure to perfoim ; and the lack of per- 
formance, if there Is such lack, exlsts wlthout regard to how It came 
about, subject to the vis major doctrine. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Default.] 

5. Shippino <S=»181 — ^Demurrage — Construction or Cuabteb Party — "24 

HOURS AFTEB ArRIVAL OF VBSSEL." 

A provision of a charter party that lay days for dlscharging shall be- 
gin "24 hours after the arrivai of the vessel" does not mean that the 
charterer is entltled to a full working dny before beginnlng to discharge, 
but Is to be read literally ; but where the tinie Umit expires on a day 
which Is not a working day the lay days commence with the next work- 
ing day. 

6. SuiPPiNG <S=>170— Dbmuerage — Défenses. 

A consignée of a sugar cargo Is not relieved frora llubillty for demurrage 
by the vis major prlndple, because of a custom house régulation under 
which the discharge of sugar in wet weather may be prohiblted, where 
such authorlty was not exerclsed, and the régulation dld not in any way 
fiffect the discharge of the vessel. 

î. SlUPPING i®=»177 l)E>[UKRAOB — APPORTION-MENT TO FRACTIONS OF DAT. 

Per dlem demurrage, fixed by a charter party, Is not apportlonable to 
fractions of a day. 

8. Snii'PiNG <©=>170 — DEjruRRAGE — Défenses. 

A consignée is not relieved from liubility for demurrage, under the 
doctrine of vis major, on the ground that tlie delay was caused by the 
refusai of the stevedorcs to vvork ; the reasou for such refusai not belng 
shown. 

9. SuiPPiNG <g=3l71 — Charters — Demurrage — Suit Against Consignée. 

Where a cliartcr of a shlp to carry a cargo stlpulated for a per diem 
demurrage, ga\e the owner a lien on the cargo therefor, and provided 
that bllls of lading should be signed wlthout préjudice to the charter, and 
a subchurter, uiade before the cargo was loaded, coutained the same 
provisions, IncluUlng that for the per dlem demurrage, as did also the 
bllls of ladiug signed thereunder, with respect to lien and thelr belng 
subject to the charter, the shlpowner may malntain a suit for demurrage 
against the cargo, on delivery to nu Indorsee of the bllls of lading, based 
on the cou tract made by the original charter party. 

In Admiralty. Suit for demurrage by George Mikkelsen, master of 
the steamship Olaf, against a cargo of sugar; the Franklin Sugar Re- 
fining Company, claimant. Decree for libelant. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
Benjamin O. Frick, and Prichard, Saul, Bayard & Evans, ail of 
Philadelphia, Pa., for respondent. 

^::uFor other cases see same toplc & KEY-NUMBEK lu ail Kejr-Numbered Digests & Indexe* 
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DICKINSON, District Judge. A discussion of the questions which 
are presented by this record to be answered may well précède a state- 
ment of the facts to be found, as the number of the latter, which are of 
importance, is determined by the former. The respondent raises sub- 
stantially four objections to the allowance of the claim made by the 
libelant. 

[1] (1) The first goes to the very root of the case, because it is a 
déniai of any obHgation on the part of the respondent to discharge 
the cargo. If this position be found well taken, it follows that no 
responsibility, for the conséquences of delays in discharging the cargo, 
can be visited upon the respondent. 

We feel, however, relieved of any call to décide or to consider this 
branch of the défense, because the respondents themselves interpreted 
the charter party as one imposing the duty of discharge upon them, 
by assuming it and undertaking the work of discharge. After thus 
waiving their right (if they had one) to require the libelant to deliver 
the cargo upon the wharf, it is too late now to make their stand upon 
it. The issue thus presented is one not raised by the pleadings and one 
no notice of which was given before trial, nor was it sought to be 
brought in by amendment. The position is clearly an afterthought, 
no suggestion of which is disclosed by the answer, but the thought of 
which was first revealed at the trial of the case. 

The answer states that the respondent assumed the task of unloading 
the vessel, in the course of which difficulties were encountered which 
caused interruption of the work and conséquent delays which the 
respondent claimed excused performance; but there was no hint of 
the thought of a déniai of the duty to discharge witli such dispatch 
as that the vessel would not be unduly delayed. 

A point was made of this by the libelant at the trial in the assertion 
of the position that the respondent cannot avail itself of a défense 
not set up in the answer, and objection was promptly interposed to 
its considération. Everything which the respondent asked to hâve 
the record show in support of this position was permitted to go upon 
the record, subject to the objection, for such appellate use as the re- 
spondent bas the right to make of it. We adhère, however, to tlie rul- 
ing indicated. Brooks v. Hilton (D. C.) 221 Fed. 265; Barber v. 
Lockwood (D. C.) 134 Fed. 985. 

[2] (2) The second branch of the défense is that the discharge of 
the cargo was prevented, and the conséquent détention of the vessel 
was caused by the inability and refusai of the employés of the respond- 
ent, who were engaged as stevedores, to continue the work of discharg- 
ing the vessel. This was in part the conséquence of a strike which had 
been declared. The delay in discharging the vessel was f urther due to 
bad weather conditions, under which the men did not work. 

Respecting the first subdivision of thèse claimed excusing facts, 
it is to be stated that the strike was not declared until after the vessel 
should hâve been discharged, and theref ore has no bearing upon the 
détention of the vessel, beyond increasing the duration of the déten- 
tion. 
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Respecting the facts which make up the second subdivision of the 
excusing conditions, it may be stated that the existence in fact of what 
may be called the weather excuse is most seriously denied. Hère 
again, with respect to thèse delays, to whichever of thèse causes due, 
the construction we give to the contract is such as to make the consid- 
érations, above suggested, of no moment, because we are of opinion 
that the undertaking was an absolute one to discharge within a time 
which was measured by the bulk of the cargo, and that the risk of 
every delay, except those mentioned in the charter party, was assum- 
ed by the consignée. Hagerman v. Norton, 105 Fed. 996, 46 C. C. A. 1 ; 
Fish V. Brown Stone (D. C.) 20 Fed. 201. 

The cargo consisted of 19,400 bags of sugar. The time of discharge 
in days was measured by an output of 5,000 bags per "working day." 
This, although a minimum measure of discharging dispatch, is under 
the conditions of this case a définition of "customary quick steamer 
dispatch at the port of discharge." It follows that the time allowance 
for discharge was four working days, and as soon as we translate 
working days into calendar days we are enabled to fix the time when 
the demurrage allowance begins to run. 

Disregarding the earlier movements of the vessel, which do not en- 
ter this discussion, she was at the wharf ready to discharge her cargo, 
and the discharge was in fact commenced, on the morning of Febru- 
ary 3, 1917. This was Saturday, which, in this port, was a holiday, 
or at least a half holiday, in the sensé that it is a holiday f rom the noon 
hour on. The next day being Sunday, if we exclude holidays and 
Sundays as not work days, and as not "working days," within the 
meaning of this contract, the consignées were entitled to the four days 
from the 5th to the 8th, both inclusive, before the demurrage began 
to run. The vessel was discharged at the close of the working day on 
the 16th, and on this basis demurrage would be chargeable from the 
9th to the 16th, both inclusive, or a total of eight days. 

It is not unusal, particularly of récent years, to find incorporated 
in many contracts a provision to the efifect that performance is excus- 
ed by or during the duration of strikes. There is, however, no such 
provision in this charter party. There is also in somewhat common 
use a phrase, frequently employed in. charter parties, such as "weath- 
er working days," or an équivalent expression. It is to be observed 
that the phrase employed in this charter party is simply "working 
days." Thèse words hâve an established meaning in construing char- 
ter party contracts. 

This found meaning is that "working days" are calendar days, 
exclusive of Sundays and holidays, without référence to weather 
or other excusing conditions. It is not necessary to be held, and in 
conséquence it is not now held, that the words of a contract, which 
is to be construed as of the place of performance, will not yield 
their otherwise accepted meaning to the local usage meaning of that 
locality, because of the finding, hereinafter made, that there is no 
meaning of the phrase local to the port of Philadelphia at variance 
with its accepted légal meaning. 

[3] (3) The third phase of the défense, which is that 24 hours' 
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grâce was allowed to the consignées before the count of time against 
them began, becoraes whoUy immaterial, as the doctrine, if accepted, 
would work no change in the resuit. There is in further consé- 
quence nothing to be gained by discussing the principle which re- 
spondent asks to hâve applied. In the counting above made, there 
is involved what may be called the doctrine of half days. There 
is among those concerned with shipping contracts a widespread no- 
tion, of which notice must be taken by the courts, that days may be 
apportioned, at least into days and half days. It is to be observed, 
however, that this charter party provides its own measure of time 
or count of days before the demurrage days begin to run. In a 
contract providing a per diem demurrage charge, it might be that 
half days should be taken into considération; but in a charter par- 
ty in which, as in this one, a day is defined in terms, not of hours, 
or of lightness and darkness, but in terms of bag numbers, there is 
no day other than the day so defined. The undertaking is to dis- 
charge 5,000 bags in each working day, but there is no undertaking 
to discharge 2,500 bags in half a working day. 

Demurrage charges partake of the nature of penalties, and al- 
though they are more strictly speaking liquidated damages agreed 
to by the parties, the claim of demurrage none the less is based up- 
on a default which cannot be declared unless in strictness it has taken 
place. The first working day which the consignées had, which could 
be called a 5,000-bag day, was Monday, February 5th, and hence 
the count of such working days against them begins with that day. 

[4] (4) The final stand of the défense is that this charter party 
by its terms visits the liability to pay the demurrage upon the re- 
spondent only in case of its "default" ; and it is averred that the re- 
spondent did not "default" in its obligation to unload, but was pre- 
vented from unloading by circumstances over which it had no con- 
trol. Again, there is no need to discuss the question thus sought to 
be raised, because it has been flatly ruled against the respondent. 
The word "default," when used in charter party contracts, does not 
convey the idea of "fault," but the idea of mère failure to perform; 
and the lack of performance, if there is such lack, exists without 
regard to how it came about, subject, of course, to the vis major 
doctrine. Southern v. Unkel (D. C.) 236 Fed. 779; Burrill y. 
Crossman (D. C.) 65 Fed. 104; Id., 69 Fed. 747, 16 C. C. A. 381: 
and Crossman v. Burrill, 179 U. S. 106, 21 Sup. Ct. 38, 45 L. Ed. 
106. 

It adds nothing of value to the discussion, but an observation 
or two may be made respecting the position of the libelant. It is 
that the consignées were bound to discharge with the quick dis- 
patch called for by the charter party, without regard to any time 
other than that called for by this degree of promptness and energy 
in the act of discharging. This we think is the correct view, but 
the parties hâve defined not only "days," but also "quick dispatch," 
in terms of bags, so that the discharge of 5,000 bags becomes the 
most definite, and because of this the accepted, measure of what is. 
A "day," and also what is "quick dispatch." ': 
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We have thus, so far as concerns this court, indicated the dis- 
position which should be made of ail questions which were raised 
at the trial of the cause. We are now, however, handed a brief on 
behalf of the respondents, in which a number of new défensive po- 
sitions ate taken beyond those upon which the answer rests, and 
no suggestions of which were made during the trial or the oral 
argument at its close. At the expense of what would otherwise be 
an overlong opinion, thèse new points will be discussed, in order that 
the parties and their counsel may know that ail features of the 
case, which they have thought worthy of being presented, have 
received considération. 

[5] One is an expansion of the position taken with respect to 
the leeway of "24 hours" after the arrivai of the vessel before the 
work of discharging the cargo was required to begin. The amend- 
ed view is that 24 hours means "a clear working day," which is 
further interpreted as meaning "11 working hours." In this way 
the respondents (disregarding their fractions) figure the work of 
discharging need not have begun before 2 p. m. Monday, February 
5th, and (allowing 4 lay days and disregarding ail other ques- 
tions) the ship need not have been discharged before Friday, Feb- 
ruary 9th, at 1 p. m. This is because the vessel did not report un- 
til the evening (6:45 p. m.) of Friday, February 2d, and there 
were only 5 working hours on the succeeding Saturday and none 
on Sunday. If such a liberty in translating the "24 hours" phrase 
is allowed the respondents, we see nothing to restrain them from 
translating "24 hours" into the meaning of 24 "working hours," 
and thus postponing the running of lay days against them to 3 p. 
m. Wednesday, February 7th, as Monday was a holiday. This 
would expand the "24 hours" into pràctically 120 hours, and lit- 
erally to 110 hours. 

The contract says "24 hours," not "a day." We see, as before 
intimated, no more warrant for reading it "clear working day" 
than for reading it "clear working hours" — indeed, a less warrant. 
We think the charter party means what it says. Of course, it would 
necessarily mean that "lay days" would not begin until there was a 
lay day to begin after the expiration of the lime limit, and if the time 
expired on a day which was not a lay day, the running of the lay days 
would begin with the then next lay day. There would be some plausi- 
biHty in the argument which is implied in this that it allowed 24 hours 
of working time in which to prépare for ihe work of discharging. 
This would give for préparation the time up to pràctically Wednesday 
morning, February 7th, and relieve the respondents of the demurrage 
charge until noon Tuesday, February 13th (Monday being a holiday), 
or possibly to the 14th, thus reducing the claim to $5,250, or to $4,500. 
The Assyria, 98 Fed. 316, 39 C. C. A. 97. 

The expression construed in the cited case was "one clear day," and 
the construction put upon it was moreover in accord with the proven 
custom of the port. We find no mandate in that case, nor in any 
proven port custom hère, to construe "24 hours" to have any other 
meaning than that which the words, as ordinarily understood, carry. 
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[6] Another point which is made in the brief for the first time is 
that the respondents are relieved from the demurrag;e charge by the 
vis major principle. The principle itself must be accepted. Crossman 
V. Burrill, 179 U. S. 100, 21 Sup. Ct. 38, 45 L. Ed. 106. The question 
is over the propriety of its application. It is asked to be applied hère 
because of a custom house régulation under which the discharge of 
sugar may be prohibited under wet weather conditions. The fact is 
found that this authority was not exercised, nor was there occasion 
in the weather conditions, which affecc this case, to enforce the rég- 
ulations, nor did the régulation in any way cause the détention of 
the vessel, or affect the dispatch with which she was or might hâve 
been unloaded. The vis major doctrine has no application. 

[7] The Assyria Case, supra, and Weir v. Northwestern (D. C.) 
134 Fed. 991, are cited as authority to sustain the proposition that 
per diem demurrage is apportionable, and is properly allowed for 
fractions of a day. If this is the law, the eflfect of it is to increase 
the allowance which we bave indicated as proper from $12,000 to 
$12,750. There is, however, absolutely nothing in the first-cited case 
to support the proposition for which it is quoted. On the contrary, 
the Court of Appeals' ruling supports that indicated as the proper 
ruling hère. There there were 817,222 feet of lumber to be loaded, 
and 50,000 required to be loaded each day. The court allowed 17 lay 
days and 3 days' demurrage. There was, it is clear, no fractional lay ' 
day in this, and (although the exact hours are not indicated) the prob- 
abilities are the same observation is true of the demurrage allowance. 
In the Weir v. Northwestern Case, the ruhng was based upon tl"ie 
custom of that port (Nome, Alaska), born of the peculiar conditions 
there prevailing. Even in that case the actual allowance was for six 
round days, and, if fractional days entered into the count, it does not 
appear otherwise than by the statement that days might be so counted. 

There is this further observation to be made. Claims of demurrage 
may be made by way of damages for détention. In such cases (as we 
are figuring the actual damage), fractions of days may well be taken 
into account. Claims of demurrage may not be made on the basis of 
actual damages, but of a stipulated sum. The latter suggests, not a 
penalty, but something which partakes of the nature of a penalty. The 
sum to be paid for a day may be $1,500, but there is neither an agree- 
ment to pay $750, nor any such penalty incurred, for a half day. 

[8] The further newly added thought of making out of the strike 
conditions the défense of vis major, on the authority of the West Har- 
tlepool Case (D. C.) 151 Fed. 886, must fail of its purpose for lack of 
évidence to establish such a défense. There was no suggestion of 
such a thought when the case was tried. The défense then was the 
mère fact that the stevedores did not work, because they refused to 
■work. The strike was merely their reason for not working. The re- 
spondents, it is true, ofïered to prove acts of actual violence. They 
accepted, however, and acted upon, the suggestion of the trial judge 
that sucb proofs would probably break down under the vigorous dé- 
niais which were sure to be interposed. T^e point is that there was 
no proof of violence, and nothing therefore upon which to found aii 
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application of the dâcferifte invoked. For aught that is knoWn, the 
situation may hâve been this: The employer thought the work should 
hâve been donc at a cost in wages of say $100. The men asked to do 
the work thought they should hâve $1 10. The doctrine then cornes 
down to this: That the réspondents ask to be relieved from the con- 
séquences of holding the vessel becaUse they could not unload her for 
$100, although they might hâve unloaded her had they been willing 
to pay $110. There is no vis major to be found in the facts of this 
case as proven. 

[9] The stress of the whole casé seems now further to be placed 
upori the fact that the libel is based upon the charter party, which 
évidences the contract between the ship and the charterer, and the 
further fact that the réspondents are indorsees of the bill of lading, 
having bought the cargo in transitu. If any point was made of this 
at the trial, it wholly escaped the attention of the trial judge. The 
evidential facts underlying the proposition now advanced are thèse: 

There was first the charter party (known as the Anderson-Atkins) 
dated October 26, 1916. This chartered the whole ship for the voyage 
afterwards made to carry the cargo which afterwards was carried. It 
provides for demurrage as now claimed. It provided for the signing 
of bills of lading "without préjudice to this charter." There was a 
cesser clause, relieving charterers of liability after vessel was loaded 
and bills of lading signed, reserving, hbwever, "absolute lien on cargo 
for f reight, dead freight, and demurrage." The cargo was loaded and 
bills of lading signed. 

One was dated January 21, 1917, for 4,400 of the bags of sugar 
which formed the cargo, and names Czamikow, Rionda Company, 
or assigns, as consignées. It provides that: 

"This bill of lading is subject to ail provisions of the charter party or freight 
contract dated [blank] under wUcti tbls sblpmeat ia made, and la without 
préjudice thereto." 

Clause 8 provides that the carrier shall hâve a lien on the goods for 
"ail freig'hts, primages, demurrage, and other charges * * * and 
also for ail other sums for which shipper, owner, or consignée may 
be liable to carrier un der this bill of lading and/or under any charter 
party or freight contract under which this shipment is made." The 
final provision is that the shipper, Owner, consignée, or holder shall 
be bound by every provision in the bill of lading which was signed by 
the master. The other bill of lading covers 15,000 bags of the same 
cargo (the two thus covering the full cargo). It is also dated January 
21, 1917, and is the same as the other, and also signed by the master. 
The réspondents are the indorsees ûf both of thesé bills of lading. 
There was also another chàrtër party, entered into between Atkins & 
Co. and the Munson Stéamship Lihe, dalted January 4, 1917, for the 
whole ship. It provides for the same $1,500 per diem demurrage. 
Clause 5 calls for bills of lading "tobe signed without préjudice to this 
charter and stlbject to this contract as to * * * demurrage." 
Clause 12 gives to ship "an absolute lien on cargo for * * * de- 
ÉQurrage." 
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It is not a little difficult to grasp the thought which is intended to be 
presented by respondents' argument in view of thèse facts. The start- 
ing point of the argument would seem to be the fact that there were 
two charter parties ; one between the ship and Atkins, the original char- 
terer, and the other between the charterer and the Munson Line, who 
were the actual shippers. So far as the demurrage feature and a 
right of Hen therefor are afïected, the contracts are the same. The 
distinction between the two contracts must therefore apparently be the 
very narrow one that the libelant has brought its action upon the 
wrong contract. This is the équivalent of saying to the libelant there 
are two contracts, each giving you the same right of action, but you 
hâve sued upon the wrong one. Even if, in the strict sensé, this were 
true, we think the respondents are toc late in raising the question. 

We are unable, however, to subscribe to the soundness of the propo- 
sition. This action is by the owners of the ship upon the contract 
made with them. If it were founded upon the Munson contract, the 
right of action would be in the charterer. We see no différence in re- 
spect to contractual liability between a contract âffecting a ship and 
one âffecting other property. The owner of a house may lease it 
without restrictions. The tenant may sublet it (as if he were the 
owner) to another tenant. If the owner asserts his right of action, it 
mnst be based upon the agreement made with him. If he asserts it 
against his lessee, the contract measures the liability of the défendant. 
If he asserts it against the subtenant, who is not a party to this con- 
tract, the liability of the défendant may or may not be so measured. 
This fact may introduce other questions. 

Respecting the point before us, however, the rights of the plaintiff 
would be properly based on his contract, although it might be true 
that his rights as against his lessee had been modified as against the 
subtenant. This objection to the right of the libelants to main tain 
their libel is not sustained. 

The other point sought to be made is more readily grasped. The 
right to recharter a chartered vessel must be conceded, because the 
<;harterer is pro hac vice the owner. It must be clear, however, that 
nothing the charterer does can affect ipso facto the rights of the own- 
ers. Whatever change is wrought must be because of something done 
by them, or arise out of the relations between them and the consignées. 
After a cargo has been taken aboard and a bill of lading is signed, the 
consignée may assign it, and the indorsee acquires certain rights which, 
of course, he can assert. Along with thèse rights he assumes certain 
obligations, or at leàst his rights are qualified by those of the carrier. 
As between the carrier and an indorsee of the bill of lading, the mea- 
sure of their respective rights may differ from that which is applied 
in controversies between the carrier and charterer. A carrier, who 
signed a bill of lading by which he agreed to deliver to any indorsee of 
the bill without, for instance, the payment of freight or demurrage, 
■could not assert a right to either against such indorsee or the cargo, 
although his claim against the charterer would remain good. More- 
over, the agreement in such bill that the cargo should remain liable to 
the carrier for demurrage would not be construed as an admission of 
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riability to a demurrage claim'ù'hich arose, not out of any fault of the 
consignée, but wholly oùt of an agreement between the carrier and 
another, unlëss the coifisignefe had so agreed, expressly or impliedly. 
Ail this is based upôn familiar principles. The true basis of Hability 
îs f requently controlled by the circumstance of whether the proceeding 
in which it is sought to be enforced is in rem or in personam, a dis- 
tinction which the respondehts seem to hâve ignored. The présent 
proceeding is one in rem, and thé libelants, of course, cannot assert 
against the cargo any rights other than those which they hâve against 
the rem, or against it as answerable for the undertakings of its owners. 
A lien may, however, be asserted against the rem for a claim for which 
its owners would not be lîable in personam. 

We see no occasion to pursue this subject further, or to détermine 
questions which might. hâve been raised. Hère again the respondents 
are too late in raising some of the questions which are discussed in the 
brief. They might hâve raised the one of their Hability for the de- 
murrage stipulatèd by the conventions of the charter party. They, 
however, admitted it, and sought to show that the agreement had been 
met, or that they were excused from performance by the facts they 
sought to prove. To permit them now to introduce this new défense 
would do an injustice to the libelants, which cannot be permitted. 

A decree in favor of the libelants and against the respondents for 
the payment of the sum of $12,000, with interest thereon from Febru- 
ary 16, 1917, together with costs, may be submitted. 



THE Ï^IANCES L. SKINNBB. 

(District Court, W. D. Washington, N. D. July 23, 1917.) 

No. B685. 

Admikalty ©=»123 — Stipulation fok Costs — "Greatee ob Betteb Secubitt," 
Admlralty rule 29, which provides that "in ail * ♦ * maritime 
causes any party having an interest in the subject-matter may at any tlme 
on two days' notice move the court on spécial cause shown for greater or 
better security," must be construed In connection with rule 8, which re- 
qulres a llbelaut to file a stipulation with surety In the sum of $250, 
conditioned for the payment of ail costs and expenses adjudged against 
hira, and on motion and proper showing he may be requlred to increase 
the amount of such stipulation. 

In Admiralty. Suit by Charles E. Wood against the steamship 
Frances L. Skinner, formerly called Sesostris; D. E. Skinner, claim- 
ant. On motion by claimant for additional security for costs. Motion 
granted to extent of $800. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for libelant. 
Hastings & Stedman, of Seattle, Wash., for respondent. 

NETÉRER, District Judge. The claimant has brought on for 
hearing his motion, which has been duly served afld noted, to require 
the libelant to furnish additional security for costs in the sum of 
$3,000, 'founding his motion upon admiralty rule No. 29. He files 

Ê=>For other cases see same topic & KEY-NUMBBR m ail Key-Numbered Digesta & Indexes 
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affidavit, in support of the motion, that libelant is a nonresident of 
this district and state; that the cause of action is based upon aii 
agreement entered into between libelant and one Bruno J. Mijerasi 
a citizen and résident of Tapichula, Mexico, and that the allégations 
with relation to said contract in the Hbel are denied ; that Hbelant 
claims relief to the extent of $75,000, and the claimant was required to 
exécute a bond to the United States marshal in the sum of $80,000; 
that the premium on the bond is $800; that the stipulation in the 
sum of $250 is wholly inadéquate; that it will be necessary to take 
testimony in Mexico, and in the city of San Francisco, and New York. 
No déniais to the affidavit of the claimant are filed. The libelant 
appeared upon the hearing of the motion and objected to the entry of 
any order requiring additional security for costs, contending that the 
stipulation in the sum of $250, required by the rules, had been filed, 
and that rule 29 has no application. 

Admiralty rule No. 8 provides that: 

"No Ubel * * * shall be recelved except • * • on spécial order of 
the court, or when otherwise provided by lavv, unless a stipulation for costs 
shall flrst be entered into by the parties, condltioned that the principal shall 
pay ail costs and expenses against him by the court in such cause ; such 
stipulation to be with at least one surety, a résident of the district, or an au- 
thorized bonding company, and to be in the sum of $250.00." 

Rule 29 provides that: 

"In ail * * * maritime causes, any party having an interest in the sub- 
ject-matter, may at any time, on two days' notice, move the court on spécial 
cause shown, for greater or better security." 

Thèse two rules must be construed together. The object of a 
rule requiring security for costs is to save harmless a claimant in the 
event the libelant's claim is not well founded. The liability under this 
stipulation is not limited, but requires payment of ail costs and ex- 
penses. Effect must be given to the words employed. Webster de- 
fines "better" as "having good qualifies in a greater degree than an- 
other ; greater in amount ; larger ; more ;" and defines "great" to be 
"more than ordinary in degree." The ordinary or normal amount 
of a stipulation for costs is $250. If rule 29 does not authorize securi- 
ty in greater amount, considération cannot be given to the terms em- 
ployed. "Greater" or "better," I think, must be held, in view of the • 
requirements of rule 8 to pay ail costs, to imply that, when it is made 
to appear that the expenditures already incurred are larger than the 
amount of the stipulation, the claimant may require additional securi- 
ty, not only when the financial status and standing of the surety is 
impaired, but to increase the amount of the stipulation, when it is 
made to appear that the amount is inadéquate to afford the protection 
which rule 8 purposes to give. That the rule has application is recog- 
nized in Lowndes v. The Phœnix (D. C.) 36 Fed. 272. The record is 
conclusive that the libelant has already required the outlay by the 
claimant of $800, and additional costs will be entailed by the taking of 
dépositions in réfutation of the claims of the libelant, and, should the 
court détermine on the final hearing that the claim of the libelant is 
not well founded, the claimant would not be afïorded the protection 
that the court rules attempt to give by the stipulation provided in 
248 F.— 52 
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rule 8; the libelant being a nonresident of the district and state and 
having no property within the jurisdiction. Additional security in the 
sum bf $800, the amoutit of preniium paid for the bond, I think, 
would be ample at this time, under the record as it appears. 

An order may be taken requiring additional security in the sum of 
$800, within 10 days. 



THE FRANGES L. SKINNER. 

(District Court, W. D. Wastilngton, N. D. November 12, 1917.) 

Ne. 3685. 

1. Salvage i®=î39 — Lien for Salvage — Nature of Service. 

In order to giye a maritime lien for salvage service, it must hâve been 
performed in salving property in péril on navigable waters, which might 
otherwise be destroyed, and must also bave eontrlbuted iramedlately to 
the préservation or reseue of the property. , It is a f urther condition that 
the lien claimaut must hâve held in actual possession or kept near the 
inipériled property with the nleans at command and actually employed to 
préserve and save it. 

2. Admiralty ®=5l0— Salvage <g=»16— Jurisdiction — Maritime Oontbact. 

In 1907 an océan steamship waë cast On shore in a heavy storm on 
the coast of Guatamala, and was left on the land 100 feet from high- 
water mark. Eîve years afterward libelant and others on request of the 
owner, undertook to float the steamer In aecordance with a plan of libel- 
ant, by excavating around it and maklng a canal to the sea. The machin- 
ery and appliauces used were ail placed on the land. After proceeding 
for a time with the vfork, it was temporarily suspended to permit libelant 
to go for further appliances, and on hls return the owner refused to permit 
him to proceed or to remove hls machinery. Some four years afterward 
the vessel was flnally floated by another- contracter, using, as alleged, the 
plan of libelant, who thereupon brought a suit in rem agalnst the vessel, 
whlch had passed into other handa. Ueld that, the vessel having ceased 
for years to be engaged in commerce and navigation, and resting on dry 
land, the contract was not maritime, but was of the same nature as a 
contract to buUd a vessel, and was not within the jurisdiction of a court 
of admiralty. Hëld, further, that there was not such a continulty of 
service, or of ofifer and readiness to perform service, as would support a 
lien for salvage. 

In Admiralty. Suit by Charles E. Wood against the steamship 
.Frances L. Skinner, formerly the Sesostris; D. E. Skinner, manag- 
ing owner, claimant. On exceptions to libel. Exceptions sustained, 
and suit dismissed. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for libelant. 
Hastings & Stedman, of Seattle, Wash., for claimant. 

NETERER, District Judge. The libel in this case allèges that: 

"In October, 1912, the German steamship Sesostris, now known as the 
Frances Ia Skinner, was lying hlgh and dty on the coast of Guatamala, near 
the Mexican border, broadside to the sea, at a point about 100 feet from the 
high-water mark. She had been carried on shore In a heavy storm about 
flve years theretofore, and. at sald time libelant, actlng on his own behalf and 
on the behalf of the owners named, at the request of Bruno 0. Hljeres, then 
owner of the said shlp. undertook the work of floating sald steamer. He 
conceived and developed a plan of floating her by dlgglng around the boat 

<g=>For othef cases see same toplc &.KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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to the level of tbe sea, ahd then pumplng out the basin around the steamer, 
with sand pumps, reljiiig upon tlie odzing in of the water around the shlp 
through the sand for the necessary flotatlon of the steamer in the basin. On 
the steamer being floated by the plan contemplated, she would be turned head 
on to the sea and be moved out to deep water through a narrow canal to be 
dug throuèh the sand ; the sides of the canal being protected wlth sheath 
piling. « • ♦ 

"During 1913 he pumped out a large basin on the starboard slde of the 
steamer, and found that the water made its way through the sand as antlci- 
pated, and that the vessel could ultlmately be floated in the manner contem- 
plated. • * * But the progress actually made showed clearly that the 
vessel could be salved at reasonable cost, according to. the plan adopted by 
libelant, and she subsequently was salved in pursuance to such plan." 

It is then alleged that, after performing certain labor in carrying out 
the conceived plan, libelant left the vessel, with the owner's consent, 
and came to the United States for the purpose of getting additional 
appliances and means with which to prosecute the work, and return- 
ed iti January, 1914, when the owner refused to allow the libelant to 
continue the work or do anything f urthêr in or about the salvage 
of the steamer, and refused to surrender to libelant his engines, boil- 
ers, pumps, piping, and other salvage equipment and material, but 
appropriated ail of such appliances and materials to his own use, and 
proceeded to use them in eflforts to salve the steamer in accordance 
with the plan first conceived and first put intô opération by libelant. 
The efiforts of the owner, however, were hot successf ul ; but in 1915 
and 1916, as the libelant is informed, otheir salvors, including the 
British Columbia Salvage Company, L,imited, continued the salvage 
opérations on the steamer in pursuance to the plan conceived and 
adopted by the libelant. It is alleged that libelant succeeded to the 
interest of his .associâtes. 

The claimant excepts to the libel, on the grôuhd that the vessel at 
the time of the alleged salvage service was not at sea, or on the coast 
of the sea, nor within public navigable waters, nor on the shore there- 
of ; that it was not engaged in maritime commerce, or capable of being 
so engaged; that the service alleged to hâve been rendered was not 
in "salving property f rom any péril of the Sea" ; that such service was 
rendered entirely upon land ; that the said steamer, while upon dry 
land, 100 feet from shore, Avhere it has remained for more than fivc 
years, was not subject to salvage service, and there is no maritime lien 
in favor of the libelant for the salvage. 

[1] In the absence of statute, the finder of a thing lost on land be- 
longing to another has no lien upon it for services performed or ex- 
penditures made in preserving thé property ànd fînding the owner ; but, 
from considération of public policy and commercial necessity, mari- 
time law has established différent rUles for property which is lost at 
sea. The Suprême Court of the United States (The Blackwall, 10 
Wall. 1, 19 U. Ed. 870) said: 

"Salvage Is thë compensation allowed to persons by whose assistance a 
ship or her cargo bas been saved In whole or lu part from impending péril 
on the sea, or in recoverlng such property from actual loss, as in case ol; 
shipwrecks, derelicts, or recapture." 

The universal rule, however, is that, before a maritime lien can at- 
tach, the property must be salved from the périls of the sea. As Judge 
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Betts, in The Persévérance, 19 Fed. Cas. No. 11,017, at page 308 (No. 

11,01^*0, said: 

"The essentlal requlslte of a contract, to brlng It wlthin the jurlsdlctlon of 
an admlralty court, Is that it must be one whlch is to be performed on the 
hlgh seas, or whlch bas relation to a maritime service. The most enlarged 
Interprétation of the term 'maritime,' as applied to the Jurisdiction of this 
court, has not been extended beyond subjects or engagements whieh are neces- 
sarily connected wlth services to be rôndered on tlde waters. * • * " 

Salvage service, it is said in Sonderburg et al. v. Océan Towboat Ce. 
{Woods et al. v. Same) 3 Woods, 146, Fed. Cas. No. 13,175 : 

" * * * Is a reward for a meritorious sei-vice performed in saving prop- 
erty In péril on navigable waters, which might otherwise be destroyed, and Is 
allowed as an encouragement to persons engaged in business on such waters, 
and others, to bestow their utmost endeavors to save vessels and cargoes In 
péril." 

Judge 'Dillon, in Salvor Wrecking Co. v. Sectional Dock Co., 21 
Fed. Cas. at page 283 (No. 12,273), said: 

"The admiralty jurisdiction, and pecpUar liens, rights, and remédies which 
the admiralty recognizes and enforces, spring out of the movable character of 
the vessels and vehlcles which are instruments of navigation, commerce, and 
trade." 

An indispensable ingrédient of salvage service is having contributed 
immediately to the préservation or rescue of property in péril at sea. 
In November, 1846, the John Wurts was discovered floating on Sandy 
Hook Bay, bottom up, dismantled, filled with water, and deserted, 
by the sloop Hickory. The sloop was not able to tow the wreck, and 
came to the masters of the schooners Elizabeth, David Cromwell and 
Vinyard, and it was agreed that they and the crew of the sloop should 
proceed to the Wreck and tow her to port, and through their efforts 
it was taken to Staten Island. It appears that prior to this time, on 
the 8th or 9th day of September, on a voyage from the North River 
and New York, below Sandy Hook, the John Wurts was wrecked 
and ail on board perished. The clairaant was also owner and master 
of the cargo, and shortly after her loss, employed the schooner Ex- 
celsior and other vessels with a steamboat, to endeavor to save the 
wreck and cargo. They succeeded in raising her and towed her sev- 
eral miles, when she escaped from them and again sank under 10 
fathom water, her bows in the sand, and her stern just out of the 
water. AU of the expense of thèse proceedings was paid by the claim- 
ant, except those of the schooner Excelsior. On the 24th day of 
September, an agreement in writing was entered into by the claimant 
and managing owner of the Fxcelsior that the Excelsior would under- 
take the salvage of the vessel and cargo and to deliver them near 
Jersey City for 50 per centum on the amount saved, and that allow- 
ance should also be in fuU compensation for services already rendered 
by his vessel and crew under the ppiployment of the claimant. About 
the 6th or 7th of October, with apparatus prepared to raise it the Ex- 
celsior proceeded to the wreck and passed a large chain under its 
stern, but she had not force enough to move it; the chain was se- 
cured around the wreck and the Excelsior and her crew went back 
to the city for further assistance. They had been engaged about 
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twelve hours in this service. On the 13th of October, the Excelsior 
and another vessel started to go to the wreck again, but were driven 
off by a heavy gale of wind. A day or two after the wrecked schooner 
was seen drifting to the eastward, past Fire Island, and was sub- 
sequently reported off the east end of Long Island. After a heavy 
blow f rom the eastward she was again seen drifting to the westward, 
past Fire Island, towards the New Jersey shore. When information 
was received of this last movement of the wreck, the Excelsior was 
sent to Fire Island to search for it, but could discover nothing of it. 
The Excelsior was then engaged by the owners in another wrecking 
adventure near Fire Island. The Excelsior was after that further 
dispatched to New York Bay in search of the schooner, but without 
success. On the 9th of November, the libelants fell in with the schoon- 
er, as stated. Judge Betts said : 

"Upon the facts in this case the clalm of Jones and owners of the Excel- 
sior to salvage cannot be allowed. It laclis the indispensable ingrédient of 
salvage service, that of having eontributed immediately to the préservation 
or rescue of the property in péril at sea. The cireumstances in proof do not 
deuiand of the court a décision npon the point, how far a person must be 
directly employed aiding the recovery of a vcreclc to constitute him a salvor. 
Nor am I disposed to lay down the rule that he must mal^e it certain the 
property was saved by his assistance ; but I am not aware of any principle 
whlch invests him with the rlghts and privilèges of a salvor, until it is ren- 
dered reasonably probable upon the évidence that his labor or skill hâve eon- 
tributed towards protecting property exposed to instant péril at sea from ul- 
timate loss or further damage." The John Wurts, Fed. Cas. No. 7,434. 

And again: 

"The rlght of a salvor results from the fact that he bas held in actual 
possession or has kept near what was lost or abandoned by the owner or 
placed in dangerous exposure to destruction, with the means at command 
to préserve and save it, and that he is actually employing those means to 
that end." 

[2] It is contended by the libelant that it is immaterial whether 
the vessel was within the ebb and fiow of the tide, or not, nor as to 
the time it lay upon the beach above the high-water mark ; that the 
libelant conceived the plan to rescue the ship and with the owner's 
consent proceeded to carry out the plans for a time; and that the 
owner's intended use for the vessel was for trade and commerce upon 
the high seas, and is within the admiralty jurisdiction, and places 
emphasis upon The Old Natchez (D. C.) 9 Fed. 476, The Genesee 
Chief, 12 How. (53 U. S.) 443, 13 L- Ed. 1058, The Steamship Jeflfer- 
son, 215 U. S. 130, 30 Sup. Ct. 54, 54 E. Ed. 125, 17 Ann. Cas. 907, 
and The Ella (D. C.) 48 Fed. 569. In the case of The Old Natchez, 
salvage was claimed for services rendered to a dismantled steamboat 
moored on a navigable river undergoing repairs for the purpose of 
being fitted for use as a wharf boat. The court said: 

"Salvage is cotnpensation for a maritime service rendered in saving prop- 
erty or rescuing it from impending péril on the sea, or on a public navigable 
river or lake, where Interstate or forelgn commerce Is carried on." 

The Genesee Chief was a proceeding in rem to recover damages 
•occasioned by a collision on Lake Ontario, and the issue determined 
was that admiralty jurisdiction extends to the navigable rivers and 
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lakes of the 'United States without regard to the ebb and flow of the 
tides ofthe océan. 

In The Jefferson, the court merely held that a vessel used for navi- 
gation and commerce does not cease to be subject to admiralty juris- 
diction because temporarily in a dry dock without water actually 
flowing aroundher; in this case the recovery was sought by persons 
rendering assistance in extinguishing a fire on the Jefferson while 
she was in a dry dock, thèse parties operating f rom a boat in the 
tidewater. 

The Ella, supra, during an extraordinary storm in August, "was 
carried 1,200 to 1,500 feet beyond the ordinary water's edge and 
beached on the shore of the Elizabeth river, near Norfolk, far beyond 
the reach of the tide." In September following the master, for an 
agii-eed pricë, secured a contractor to launch the schooner, who 
promptly began working, and "in several weeks moved her about 
twice her length," and then abandoned the adopted plan Of opération 
and employed a dredge to dig a canal, and launched her on the 9th day 
of March, following. The court (48 Fed. 571) said: 

"Benediet, says tljat 'towlng or "otherwlse moving" a vessel of commerce 
is a maritime contract, witliiu tlie coguizance of admiralty.' " 

Emphasis was placed in this case upon the phrase "otherwise mov- 
ing," and no doubt held to apply to the vessel in or out of the water. 
I do not think that Bénedict could hâve intended to mean that "other- 
wise moving" ■ could apply to any moving of the vessel other than in 
the water ; "towing" is an act which can be perf ormed only in the 
water, and "otherwise moving," under the rule ejusdem generis, must 
mean moving in a Uke manner, or like -condition, as can be employed 
by towing, and the moving must hâve relation to some power applied 
in the water, or efforts whïch are not disassociated therefrom. The 
schooner EUa was, however immediately engaged in commerce, which 
had been 'ihterrupted by the storm, and at once libelant proceeded 
with the work of rescue. In the instant case the vessel was cast upon 
the shore in 1907, and five years thereafter the libelant and others, 
"at the request of * * * the then owner of the ship, undertook 
the floating of the steamer." 

The libelant in the instant case was not engaged in a business on 
the sea or connected therewith. He conceived the plan, and employed 
stationary machinery and appliances. The vessel was not exposed to 
any immédiate péril of the sea ; the péril had long since passed ; there 
is no allégation of exposure to péril; she had long been withdrawn 
from commerce; there was no "spontaneous meritorious service 
performed" in the protection of the property. The only claim that 
can be made tô admiralty jurisdictiôn is the fact that the vessel was 
cast upon the shore by the sea, Conceding that in the first instance 
the matter may hâve been within the admiralty jurisdictiôn, did the 
relation of the vessel to this jurisdictiôn change when the sea receded, 
and commerce was abandoned? The law looks to the proximate and 
not remote cause as the source of jurisdictiôn. The Suprême Court of 
the United States, in The Jefferson, 20 How. (61 U. S.) 393, at page 
401, 15 L. Ed. 961, said: 
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"The admiralty jurisdiction, in cases of contract, dépends prlmarlly upon 
the nature of the contract, and is liralted to contracts, claims, and services, 
purely maritime, and toucliing rights and duties appertaiuing to commerce and 
navigation." 

Admiralty jurisdiction does not extend to the building of a vessel 
or work upon or materials furnished in the construction. The Jeffer- 
son, supra; The Winnebago, 205 U. S. 354, 27 Sup. Ct. 509, 51 L- 
Ed. 836. 

Was the service performed of the same character and in the same 
class as services performed in building the vessel, under the circum- 
stances applicable to this vessel? The intention to engage the vessel 
in course of construction in commerce is as strong as was the intention 
to re-enter the vessel in issue in commerce. At the time of the con- 
tract the vessel bore the same relation to the sea as a vessel under 
construction. The allégations as to labor performed are indefinite, 
and appear more of an expérimental character than services to rescue. 
The machinery and appliances emy-loyed are stationary, and hâve 
no maritime relation. The recovery is primarily based upon the plans 
conceived and outlined, which it is alleged to hâve afterwards been 
adopted. The last work donc was at the close of the working sea- 
son in 1913. An effort was made to résume work in January, 1914, 
but was denied by the owner. No further services were rendered 
or efforts made with relation to the claims in the libel. The libelant 
has not held actual or constructive possession, nor kept near the ves- 
sel, ready to engage in the work of rescue, and did not résume the 
work, or offer so to do, when the owner failed in his efforts and the 
British Columbia Salvage Company, Limited, was engaged. There 
is not that continuity of relation between the libelant and the vessel, 
from 1913-14 and the launching of the ship in 1917, as to support a 
maritime claim, and the claim, if any, is "stale," and may not be as- 
serted in admiralty. 



THE BARGE NO. 4. 

THE DELMAR. 

(District Court, E. D. Virginia. Mareli 7, 1918.) 

1. Collision <S=>5T — Harboe Bumis — Enpobcement. 

Rules and Régulations of tlie Board of Harbor Commissionera of the 
Port of Norfollc, Portsmouth, and Norfoik County, § 18, declarlng that 
no tows exeeeding 700 feet in length sliail enter or départ from the harbor, 
Is valid and enforceable in courts of admiralty, as weli as in state courts, 
partlcularly as It is in furtherance of the purposes of commerce. 

2. Collision <S=>57 — ^Rttles — ^Applicabihty. 

The régulations duiy promuigated under Act Cong. May 28, 1908, c. 212, 
35 Stat. 428, iimiting the length of hawsers on toves of seagoing barges 
navigating in the inland waters of the. United States to 75 fathoms, are 
applicable to a tow en route from Port Norfolk to Cape Charles, which 
has to cross Chesapeake Bay, which at that point is over 20 miles wlde, 
and toeets the waters of the Atlantic Océan. 

3. Collision <S=66 — Pboceedings — Evidence as to Fault. 

Ou libel against a tug and barge in tow for collision, évidence held to 
show that a proper lookout was not maintained, either on the tug or 

®=jFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the barge, and that, if such lookcut had been maintained, the accident 
coiild hâve been avoided. 

4. Collision ©=361 — Libels — Responsibility. 

A tug and barge in tow held wholly responsible for a collision wlth a 
motorboat ; the tow being in violation of régulations prescribed under 
Aet Cong. May 28, 1908, c. 212, as well as local harbor régulations, and 
neither the tug nOr the barge nialntainlng a proper lookout. Hence, as 
the occupants of the motorboat were drowned, responsibility cannot be 
eseaped by attributing the fault to the motorboat. 

5. Collision <3=139 — Damages— Death of Pebson Injured. 

As a resuit of a collision for which a tug and barge in tow were wholly 
liablei four respectable colored people were drowned, the launch in 
which they were riding being capsized and sunk. Of the four, two were 
men and two young women, about 16 years old, one of whom, as a nurse, 
earned $2 a week. The master and owner of the launch was a negro of 
exceptional honesty and character, 45 years old, marrled, and the father 
of a large family. He was in good health and earned $3 a day. The other 
nian, who worked steadlly at his trade, at which he earned $2.50 a day, 
was 29 years of âge, marrled, and the father of three small ehildren. Held, 
that S7,500 should be awarded for the loss of the llfe of the master, 
$4,500 for the death of the other man, while $1,500 each should be 
awarded for the deaths of the two women. 

6. Collision <St=5l3.S— Damages — Destruction of Vessel. 

Where a gasollne launch, about 30 feet long, 6 feet broad, and SV2 feet 
deep, with a wooden house or cabin extending from a point about 6 feet 
abaft the stem, and extending aft to a point about 6 feet from the stern, 
for which the master had paid $1,000, was sunk as the resuit of a colli- 
sion wholly the fault of a tug and barge lu tow, an award of $600 was 
proper. 

In Admiralty. Libel by Lillie Wilkins, administratrix of the estate 
of Alexander Wilkins, deceased, against the New York, Philadelphia 
& Norfolk barge No. 4, and the steam tug Delmar, to recover for loss 
of life caused by collision, in which the administrators of Edward 
Bishop and others intervened. Decree for libelant and petitioners. 

This libel was flled to recover for loss of the life of Alexander Wilkins, on 
the 29th day of October, 1916, about 6 o'clock p. m., caused by a collision at a 
point northerly of and iu the vlclnity of the can buoy at the entrance to the 
West Norfolk channel from the main channel of the Elizabeth river, Norfolk, 
Va., between an unnamed gasoline launch, in which the deceased, Edward 
Bishop, Elizabeth H. Simmons, and Lubertia Howell were at the time, and 
barge No. 4, with 28 loaded railroad freight cars on board, in tow of the 
tug Delmar, whereby the launch was capsized and lost, and the four,persons 
on board drowned. Administrators for the three persons named, other than 
the libelant, flled their pétitions in said libel case, under the rule. 

The gasollne launch was about 30 feet long, 6 feet broad, Sy^ feet deep, 
with a wooden house or cabin extending from a point about 6 feet abaft the 
stem, and extending aft to a point about 6 feet from the stern, and at the 
time of the accident, was In charge of Wilkins, her owner and master, ^nd 
Bishop was a,cting as engineer. Barge No. 4, designed for the transportation 
of railroad freight cars between Norfolk and Cape Charles, is 340 feet long, 
50 feet broad, and 1,174 tons net register, and was being towed on a hawser 
of some 80 or 90 fathoms long, by the steam tug Delmar, 112.3 feet long, 
26.9 feet broad, and 11.7 feet deep, and 130 tons net register, 294 tons gross. 

The libelant allèges that on the date named the launch was proceeding, at 
about 6 miles an hour, up the Elizabeth river to the westward of the chajQnei, 
bound for Norfolk, the course of tlie launch being in a gênerai southeasterly 
direction, parallel to the main channel extending between Lambert's Point 
and Pinner's Point ; and the Delmar, with the barge in tow, was proceeding 

<S=>For otUer case<5 see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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from the New York, Philadelpliia & Norfolk terminal at Port Norfolk, bound 
for Gape Charles. As the tug proceeded ont of the West Norfolk channel, and 
began to shape her course for the northvvard, the launch stopped her en- 
glnes, and walted for the barge to follow the tug; but, instead of dolng so, It 
made a shorter turn than the tug, and took a course to the westward of the 
can buoy at the entrance of the West Norfolk channel, headlng in the direction 
of said launch, which was driftlng under the influence of a strong ilood tlde. 
The launch Immediately proeeeded to back to avoid the barge, but the latter 
swung in towards the launch faster than the launch eould get away, so that 
the cable from the barge to the tug caught the bow of the launch, tlpping It 
over on Its port slde, where It lay until the forward part of the barge struck 
it, and carried It under water, drowning ail on board, and the launcb was a 
total loss. At the time of the collision the weather was cloudy and calm, and 
the tide tlood. 

The llbelant charges the foUowing faults against the Delmar: That she was 
navigating in the harbor with a tow which. including the length of the Delmar, 
exceeded the length of 700 feet, contrary to the harbor régulations, the hawser 
being 540 feet long; that she was net manned by a compétent master and 
crew ; that she was navigated without a compétent lookout properly statloned 
and attending to his duties ; that she was proceedlng at an illégal rate of speed 
and on the west side of the channel, and that she did not observe the launch 
lying to the westward of the channel, and the course of her tow, in time to 
take précautions against running down the launch— and further charges as 
faults against the barge that it was not managed by a compétent master and 
crew ; that it did not hâve a compétent lookout, properly statloned and at- 
tending to his duties ; in that it was part of a tow whlcli, including the 
length of the Delmar, exceeded 700 feet, and navigated in the harbor of 
Norfolk ; that It did not follow the course of the Delmar, but steered to the 
port and westward of the can buoy at the entrance of the West Nor- 
folk channel, and thereby without warning ran down the launch, which was 
walting for it to pass on the course of the tugboat ; and that, when the colli- 
sion became imminent, the towing hawser was not turned loose from the barge, 
as it easily could bave l)een. 

The respondent admits collision with a gasoline launch at about the time 
stated in the llbel, but contends that it occurred in the main channel of the 
Ellzabeth River, nearly opposite black spar buoy No. 11, and dénies generally 
the facts relating to the collision as alleged In the libel, and particularly 
charges that the launch, 1 efore and when it passed the Delmar, was proceeding 
up the river on the extrême eastern edge of the channel, the Delmar at tlie 
time proceeding out of the West Norfolk channel, and shaping her course to 
the northward, so as to keep to the starboard side of the main shlp channel, 
after passing Lambert's Point plers. It also dénies that the barge did not 
follow the tug, or that it headed in the direction of the launch, or that the 
launch was driftlng under the influence of a strong flood tide, and allèges 
that the tug, proceeding down the channel on lier usual and proper course, 
with the barge foUovving In her wake, passed the launch starboard to star- 
board, when about opposite the merchandlse piers at Lambert's Point, the 
launch at that time being several hundred feet to the eastward of the tug, 
and well over on the eastern side of the main shlp channel, the launch and 
tug having Interchanged "sainte" whistles, when about abreast of each other. 
Shortly afterwards, the tug heard distress signais from the barge, then ob- 
served that the launch had suddenly, unexpectedly, and without warning, 
changed her course in the wake of the tug; that the bow of the launch 
struck the forward end of the barge, and Immediately sank ; that nothing 
could bave been done, either on the part of the tug or the barge, to avoid the 
collision, and no other maneuver was possible, save to stop the tug's englues, 
which was done. 

Respondent also charges that the launch was at no time on the port slde of 
the tug or barge, but, on the contrary, that she was far to starboard ; that the 
launch was navigated by unsklllful, unlicensed, and négligent navigators ; 
that she was not in charge of an experienced and careful master; that she 
had no efficient lookout properly statloned ; and, further, that the décèdent, 
WUklns, being master of and in charge of the launch's navigation, was gullty 
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of négligence contrlbutlng to the collision, which Is a bar to a reeovery by hls 
admlnlstratrix hereln. 

John W. Oast, Jr., and R. T. Thorp, both of Norfolk, Va., for 
libelant and petitioners. 

Thomas H. Willcox and Floyd Hughes, both of Norfolk, Va., for 
respondents. 

WADDIIvL,, District Judge (after stating the facts as above). From 
the above statement of the case, it will readily be observed that the 
parties are utterly at variance as to how the accident occurred, and 
where the collision took place. Libelant insists that the launch in 
which decederits lost their lives approached from the West Norfolk 
side of the channel, and was in collision with the barge on its port 
si de ; and the respondent^ that the launch approached on its starboard, 
the Norfolk, or easterri, side of the channel. Respondent éisserts 
that the collision occurred at a point âbout opposite Merchandise 
Pier No. 2, at Lambert's Point; whereas, libelant says it took place 
something higher up the river, between that point and spar buoys 2)2 
and 32a. Thèse différences will be discussed later, and the court will 
iîrst coUsider the charges of négligence against respondent as to the 
undue length of the tow, and especially the hawser, the inefficiency of 
the navigators of the tug and tow, and the failure to hâve efl&cient look- 
outs upon the tug and barge. 

[ 1 ] First. The collision occurred within the harbor limits of the city 
of Norfolk. Section 18 of the Rules and Régulations of the Board of 
Plarbor Commissioners of the Port of Norfolk, Portsmouth and Nor- 
folk County, in effect at the time of the happening of the occur- 
rence, prescribes that no tows "exceeding 700 f eet in length shall enter 
or départ from the harbor." This rule is valid and enforceable in the 
courts of admiralty, as well as in the state courts, and certainly, so far 
as the same is in furtherance of the purposes of commerce, it should 
be observed, respected, and enforced by the courts of admiralty. The 
United States v. St. Louis, etc., Transp. Co., 184 U. S. 247, 254, 255, 22 
Sup. Ct. 350, 46 L. Ed. 520; The Margaret J. Sanford, The Strath- 
leven (D. C.) 203 Fed. 331, 335. 

[2] Under régulations duly promulgated under the act of Congress 
of May 28, 1908 (35 Stat. 428, c. 212), hawsers on tows of seagoing 
barges navigating in the inland waters of "the United States are limited 
in length to 75 fathoms, and should in ail cases be as much shorter as 
the weather or sea will permit. The tow, as well as the hawser in use 
at the time of the collision, were both greater in lengtli than prescribed 
by the state and fédéral statutes. The tug was 129 feet long, the 
hawser 90 fathoms, or 540 feet, and the barge 340 feet, making more 
than 1,000 feet for the entire tow, which exceeded the local régulation 
by 300 feet, and the hawser 15 fathoms, or 90 feet, longer than allow- 
ed by the fédéral statutes. 

The suggestion is made that the fédéral statute has no application, 
because the tow was not intended to go to sea. This contention is 
more technical than real, as the tow was en route from Port Norfolk 
to Cape Charles, having to cross Chesapeake Bay, over 20 miles wide. 
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rvhere the waters of Hampton Roads, Chesapeake Bay, and the At- 
lantic Océan meet, and combined form substantially the open sea. 
Moreover, if neither the harbor rules nor the act of Congress pre- 
scribed or regulated the length of tows and hawsers, ordinary pru- 
dence, maritime skill, and good seamanship would suggest the impro- 
priety of operating a tow and hawser of the length in question hère, 
in passing from Port Norfolk channel out and through an exceed- 
îngly narrow and circuitous course, extending from the point of de- 
parture at Port Norfolk to and beyond Lambert's Point, and which 
was almost constEintly crowded with shipping, and doing so was a 
menace to navigation. The safer, if not the only, course would hâve 
been for the tug to hâve made fast alongside of the car float, where 
it could promptly and efïectively control the barge's movements, and 
at least its hawser should hâve been most materially shortened, towed 
as it was. Rules and Régulations of Board of Harbor Commission- 
ers, § 18; Act Cong. May 28, 1908, c. 212, § 14, 35 Stat. 428 (Comp. 
St. 1916, § 7969), and régulations duly promulgated pursuant to the 
statute of December 7, 1908; United States v. Transp. Co., 184 U. 
S. 247, 22 Sup. Ct. 350, 46 L,. Ed. 520, supra ; The Jamestown (D. C.) 
114 Fed. 596; The Manhattan (D. C.) 181 Fed. 229, 233; The 
Margaret J. Sanford (D. C.) 203 Fed. 331 ; The Teaser (C. C. A.) 246 
Fed. 222; The Dorset (this day decided, March 7, 1918) 250 Fed. 867. 

[3, 4] Second. The libelant charges that the tug was not manned 
by a compétent master and crew, was without a lookout, and navi- 
gating at an improper speed, and that the barge was not in charge 
of a compétent master and crew, and did not hâve a lookout properly 
stationed, and that the barge failed to follow the course of the tug. 
Thèse charges are not infrequently formally made. In this case, both 
as respects the tug and barge, they become most material. The nav- 
igation was at night, over a circuitous course, in a busy channel, and 
the tug was admittedly without a lookout. The master says that he 
alone was in the pilot house, that he did not carry a lookout over 
this part of the course, and acted both as master and lookout, and he 
had one deck hand, who was aft on the port side of the tug fixing the 
lines. He further admitted that bis duty required him frequently to 
look backward in order to observe the course and movement of the 
barge. 

Considering the navigation of the barge, on the occasion in question, 
we hâve only the testimony of one person from her, namely, the head 
fireman, who was in charge of her navigation, her master being absent. 
He seems to hâve been aided by an assistant fireman, who was in the 
engine room, and a deck hand whose whereabouts in the barge he did 
not know. The barge was equipped with a bridge, running from one 
side to the other, and sufficiently high to permit the passage of freight 
cars beneath it. At each end of the bridge was a house, or quarters 
for the accommodation of the crew, and in the middle was the pilot 
house, from which the opération of the barge was directed. This 
acting captain was an unlicensed man, who said he had never quali- 
fied for license to run or steer boats, "or anything of that sort." He 
was acting as lookout, as well as master, and admits that he was the 
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only lookout on that occasion. In his position in the pilot house on 
the bridge of the barge, he was not so located as to be an efficient 
lookout, even assuming that he could perform the services of master, 
pilot, and lookout at the same time, and he concèdes it was impossible 
from where he was to see objects or small craft on the waters, in close 
proximity to the car float, over the tops of the cars. Manifestly, this 
iDarge master was inexperienced, and it was impossible for him to per- 
form the treble functions required of him. Moreover, as is évident 
from the resuit in this case, good seamanship required, while operat- 
ing tows of this character over the course in question, that a lookout 
should be stationed upon the forward end of the barge, immediately 
over the water, from which position he could see and observe objects 
ahead, and from either side, from which danger might be anticipated. 
The Vedamore, 137 Fed. 844, 70 C. C. A. 342. Had such lookout 
been so stationed, this little gasoline launch, from whatever direction 
it appeared, would hâve been seen, and could hâve been readily warn- 
ed ofif, as ît was only 30 feet long, and could almost certainly, in 
her own length, hâve swung around and away from the impending 
péril in which it had been entrapped. Besides, a lookout so stationed 
could, as shown by the testimony, hâve released the trigger, thrown 
ofif the hawser, and dropped it overboard. The collision could thus 
hâve been avoided, regardless of whether the launch approached the car 
float on its starboard or port side. The Colorado, 91 U. S. 692, 698- 
701, 23 h- Ed. 379; The New York, 175 U. S. 204, 20 Sup. Ct. 67, 44 
L, Ed. 126; The Michigan, 63 Fed. 280, 287, 288, U C. C. A. 187; The 
Vedamore, 137 Fed. 844, 70 C. C. A. 342; The Viking (D. C.) 201 
Fed. 424, 427; The Wilbert L. Smith (D. C.) 217 Fed. 981, and cases 
cited ; Rules of Navigation, art. 18, Act June 7, 1897, c. 4, § 1, 30 Stat. 
100 (Comp. St. 1916, § 7892). 

Third. This brings us to the question of whether the collision oc- 
curred as contended for by the libelants, or as insisted upon by the re- 
spondents ; and it may be said that it is more or less difficult to déter- 
mine the exact manner and place of the happening of the accident, 
because the actors therein on one side are no longer living to give their 
account of what occurred. The four persons on the launch were ail 
suddenly drowned, and the craft in which they were traveling sunk and 
destroyed, and never afterwards found. 

The libelants were enabled to call a disinterested witness, who was 
near the scène of the accident, crossing the harbor, and who made a 
report of the occurrence. He was passing from West Norfolk to 
Lambert's Point in a rowboat, and claims to bave seen and observed 
the accident. He describes it as having happened on the western side 
of the channel, higher up the river than as contended for by re- 
spondent, and the tug as having gone to the eastward of the buoy at 
the entrance to the West Norfolk eut channel, and the barge to the 
westward thereof. 

Respondent insists that it has broken down the testimony of this 
witness, and that his évidence cannot be relied upon. In this view 
the court does not concur, save as respects the location of the accident 
and the going of the tug to the eastward of the buoy at the mouth of 
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the eut channel. As to thèse the witness is most likely mistaken, and 
probably confused one buoy with another, which he might readily hâve 
done, crossing a large sheet of water in the dark. The four buoys in- 
volved, namely, spar buoy 4, nun buoy 2, and spar buoys 32 and 32a, 
ail in small area, might naturally hâve been mistaken one for the 
other. With thèse exceptions his testimony seems to be entirely clear 
and positive, and is not without support from disinterested witnesses 
offered by the respondent, namely, the master of the C. & O. tug, and 
the master of the tug Clark, whose vessels were in the vicinity at the 
time. This witness evidently confused spar buoy 32a, at the mouth of 
the West Norfolk eut, with nun buoy No. 2, as the one around which 
the tug passed to the eastward, in the direction of the deep water chan- 
nel, and then angling up at that point, and the failure of the barge to 
f oUow in the wake of the tug ; or he had référence to the maneuver of 
the tug after it had proceeded a little further down stream, and made 
its departure at the curve in the channel just below spar buoy No. 32. 
If the gasoline launch was to the westward of mid-channel, as claimed 
by this witness, and the accident occurred as he claimed, it would nat- 
urally hâve taken place upon the tug's making its departure, after 
rounding either one or the other of the two buoys indicated. 

The court is inelined to believe, from the whole testimony, that the 
collision took place nearer the point claimed by the respondent than 
that by the libelant, namely, off the merehandise piers at Lambert's 
Point, and after the tug made the last-named departure. The first 
witness called by the respondent, C. T. Powell, the master of the 
C. & O. car float, when giving his direct statement, cornes pretty near 
placing the launch where the libelant's witness Jones says it was ; that 
is, to the westward of the car float. It is true, on examination by 
counsel, he subsequently placed the launch to the eastward of the 
barge, though his last statement is greatly weakened by what he first 
stated; and the testimony of the master of the tug Clark, also called 
by the respondent, and who was also in the immédiate vicinity of 
where the launch would hâve been, if to the eastward of the barge, 
as claimed by the respondent, saw nothing whatever of it. The testi- 
mony of thèse two disinterested witnesses corroborâtes that of libel- 
ant's witness Jones as to the location of the launch to the westward 
side of the barge. In the view of the court, in the resuit it is 
not very material whether the colhsion occurred at the exact place 
or precisely as claimed by either party ; and it is inelined to think that 
the prépondérance of the testimony is to the effect that the launch was 
to the starboard side of the car float at the time of the collision. 

Assuming this to be the fact, the court sees no reason why the 
coUision should hâve occurred, had the tug and tow been navigating 
prudently, as well respecting the length of the tow and hawser, and the 
présence of a proper lookout, as in the matter of the speed with which 
it was proceeding. 

Fourth. Considerinig just how the collision occurred, after the 
launch passed the tug at a distance of some 100 feet away, and subse- 
quently came into collision with the starboard end or side of the barge, 
as described by respondent's witnesses, especially by the master of the 
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barge and the fireman from the Delmàr (the last hamed, who daims 
td hâve been standing on the starboard side of the Delmar, and saw 
and observed ail that occurred), itmay.be said that their version of the 
affair is highly improbabki fThe last witness, Moore, testified : 

"And after she passed the boat, and hauled out for the stern of the boat, 
like she was going across the stern betweên the barge and the tugboat, and 
it looked ,to me liUe she had got.so near the stei:n of the boat that she seen 
the cable, and she trled. to haul her back, and she did nbt hâve time to haul 
her back, and she went bow on to the tmrge. Q. Whlch side of the barge 
did she hit? A. The starboard side, the corner." 

The acting master of the barge, Hudgins,thus described it: 

"A. ïhe launch corne back to the Delmar. and changed her course apparently 
to cross our hawser between the barge and the tug, and I reached for the 
whistle, which was right over my head, and before I got hold of It the launch 
had changed her course agaln, and showed me her gréen light. Q. What did 
you do then? A. I took my hand do\Vïi, and immediately the launch switched 
her course agaln, and showed me her red light, and headed across the hawser, 
and I got hold of the cord and blew the danger signal. Q. What did the 
launch do? A. She did faot do anything, unless she hit herself behind the 
barge. Q. Do you know where she was hltî A. Between the end and the 
starboard quarter of the barge." 

The testimony is undisputed in-this case that the navigator and 
owner of the launch was an experienced. water man, had spent years 
in the shipyàrd business and haridling lauriches, and to suppose that 
he would bave been guilty oi su.ch folly as this testimony shows it to 
hâve been, with friends aboard, is most improbable ; in other words 
that he came up within 100 feetof the tug, and with the car float fol- 
lowing behind, with its lights burning, saluted the tug as he passed 
and immediately proceèded to navigatfe around behind it, and between 
it and its tow, and into the hawser of the tow, hrst showing his red 
and then his green light. Such action on his part meant sudden 
destruction; when he cbuld, if the situation was as claiméd by thèse 
witnesses, hâve simply starboarded his helm, and in an instant gone 
away from, and not into, èither the car float or the ha.wser. It 
seems td the court entirely manifest that, if the collision did occur 
from the starboard side, as claimed, it was at a time when the tug 
had made its departure at the curve in the channel, and in the immédi- 
ate vicinity of where the collision occurred, in a northeasterly direc- 
tion, and that at the moment the car float, some 200 yards away in the 
dark, had not changed its course to follow in the wake of the tug, but 
was rnoving apparently in a northwesterly direction, and the launch 
was caue;ht in the angle, as the car float, upon the long hawser, began 
to be affected by the pulHng of the tug, and curved into and upon the 
launch, striking it with its starboard bow. 

The respondent's witness Moore gives strong support to this con- 
tention, as f ollows : 

"Q. Had you been up long enoiigh to see whether the barge was following 
right behind the tug? A. It was following as near behind the tug as she 
could, comlng round." 

And later on : 

"Q. Was the barge kind of turnlng round, or was It straight behind the 
tug? A. It was stràlghtenlng behind the tug, but not directly stralght. Q. 
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Was It a kind of golng over to port a little? A. Golng from the launch over 
to the left." 

With a view of showing how this accident happened, the court has 
gone somewhat into détail, conscious of the fact that it is diffi- 
cult to détermine with certainty, especially where the actors on one 
side are ail dead. The conclusion reached is that the real cause was 
the manner in which the tug and tow were being navigated at the time. 
The tow was conf essedly of undue length ; on an improper hawser ; 
both tug and barge without proper lookouts, and proceeding at 
an unsafe rate of speed, at night, along a difRcult course, in plain 
violation of the laws, statutes, rules, and régulations prescribed for 
their movement, and contrary to what good seamanship would hâve 
suggested; and as a conséquence the gasoline launch, on which the 
libelant's and petitioners' intestates were lawfuUy traveling, was 
caught, run down, and ail on board lost. The négligence on the part 
of the respondent was sufficient within itself to, and does, account 
for the accident, and those liable therefor will not be permitted to 
cast the responsibility upon others, or havethem share their burden, 
by suggesting possible faults of those whose voices are still, when 
their own acts of omission and commission fully account for the 
disaster. The Pennsylvania, 19 Wall. 125, 136, 22 L. Ed. 148; The 
City of New York, 147 U. S. 72, 85, 13 Sup. Ct. 211, 37 L. Ed. 84; The 
Martello, 153 U. S. 64, 74, 14 Sup. Ct. 723, 38 L. Ed. 637; Lie v. 
San Francisco, etc., Steamboat Co., 243 U. S. 291, 298, 37 Sup. Ct. 
270, 61 L. Ed. 726; The Georgetown (D. C.) 135 Eed. 854, 857; Balti- 
more Steam Packet Co. v. Coastwise Transportation Co. (D. C.) 139 
Fed. m, 779. 

[5, 6] Fifth. The only question remaining for considération is the 
amount of damages to be awarded to the libelant and petitioners for 
the loss of the lives of their intestates, and for the value of the launch. 
The fixing of thèse amounts is never free from difficulty, as so many 
diflferent considérations hâve to be taken into account. Hère the hves 
of four worthy and respectable colored people were lost. The master 
and owner of the launch, Alexander Wilkins, was a man of exception- 
al standing. His employer, the owner of the Core Marine Railway, 
testified that he knew him well; had employed him for 32 years; that 
he was a caulker and carpenter, making $3 a day every day ; and that 
he was a man of large expérience in handling and navigating launches ; 
that his gênerai character, and as respects sobriety, was as good as 
any man's could be, and that he never saw him take a drink, or smell- 
ed whisky on him; that he was a good man at everything, and an 
honest man, one that he trusted with his business and money in his 
absence; that he sold him the launch, and it was worth $1,000. Wil- 
kins was a married man, 45 years of âge, in good health, and left a 
widow and nine children, whose âges ran from 22 years to nine months. 

Edward Bishop was 29 years old, and left a widow and three small 
children. He was a wagoner, earning $2.50 a day, and worked steadily. 
The two young women were 16 years old ; one of them worked as a 
nurse, and earned $2 a week ; the other was not at work. 

The court's conclusion is that an award of $7,500 should be made 
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for the loss of the life of Wilkins, . and $600 for loss of the launch, 
$4,500 for the life of Edward Bishop, ànd $1,500 each for those oi 
Elizabeth Hix Simmons and Lubertia HowelL 



SCMMERTIMB v. IjOCAL BOARDi DIVISION NO. 10, et aL 

(District Court, E. D. ilicHIgan; S. D. Noveinber 20, 1017.) 

No. 5986. 

ï. Habbas Corpus <g=>54— Conscription Act — Pétition fob Relief Aqainst 
DiiAfT BoARn. 

Where pétition for habens corpus and certlorarl dlrected to a local 
board, ynder Conscription Act May -18, 1917, c. 15, 40 Stat. 76, does not 
Sho^y that tlie petltioner, denled exemption elaim as an alien who bas not 
declared hls Intention to lieconie a., citizen, bas complied wiffy tbe require- 
mènts of tbe act and tbe rejrnlîitloti.si thereunder, or bas ever presented to 
the local board and district hrtivrd the reason of Ignorance assi'gned In bis 
pétition for such fiillure, be not'haring resorted to the procodore proviUed 
by the act before i)raying for relief from tbe District Court, tbe relief 
asked must be denled. 

2. Abmy and Navt ®=>20— Conscription Act— Effect on Tkeatt. 

The mère fact that an alien was, exempt from mlUtary service by a 
trenty wlth bis government, entçred into by the United States before the 
enactment of Conscription Act May 18, 1017, does not neeessarlly entitle 
him to exemption from the opération of the Conscription Act, slnce a 
treaty, liUe any other law of tbe United States, constitutlonally may be 
suspended by Congress. , 

3. Abmy and Navy ©=20— Dkaft Act — Alien — Right to Exemption. 

Petltioner against local and district draft boards fOr habeas corpus and 
certiorari to nulllfy thelr décision that be, a nondeclarant alien, was not 
entitled to exemiition from tbe opération of Conscription Act May 18, 1917, 
wus not deprived by tbe act of any right of exemption to which be was 
prevlously entitlod ; but, on the contrary, the act expressly provides 
for such exemption to be clalmed as prescribed. 

4. AB^rY and Navy <ê=>20 — Draft Act — Alien-^Jubisdiction of Draft Boabd. 

Under Conscrir)tion Act Mfly 18, 1917, c. 15, § 5, 40 Stat. 80, i -qulrins 
aliens to register, and provldlng that ail persons so registered shall re- 
main subject to draft into the forces autborized, unless exempted or ex- 
cused as provided, petltioner, a registrant uuder the act, was not excluded 
from its opération merely because be was a nondeclarant alien; but the 
local draft board had jurlsdlction to pass on the question whether be was 
entitled to the exemption provided In the act. 
6. II a BEAS Corpus i®=»54 — Draft Act — Pétition to Nullify Action of 
Draft Boabdb. 

Pétition against locc.1 and district draft boards for habeas corpus and 
certiorari to nullify tbeir décision that petltioner, a nondeclarant alien, 
was not entitled to exemption from tbe opération of Conscription Act 
May 18, 1017, must be denled. In the absence of allégations that petltioner 
bas been deprived of falr bearing, that tbe draft board bas grossly abus- 
ed its discrétion, or failed to coraply wlth the provisions of the statute or 
rules and régulations, or that petltioner bas fully exhaustud hls légal 
remédies. 

Pétition for habeas corpus and certiorari by James Summertime 
agai.'ist Local Board, Division No. 10, and others. Pétition denied. 
without préjudice to petitioner's right to file an amended pétition 
within 10 days. 

^=jFof other cases see samo toplp & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Anthony Maiullo, of Détroit, Mich., for petitioner. 
John E. Kinnane, of Détroit, Mich., for respondents. 

TUTTLE, District Judge. This is a pétition filed by the petitioner, 
James Summertime, an alien who has not declared his intention to 
becôme a citizen of the United States, alleging that such alien has 
been unlawfully conscripted under the so-called Conscription Act, 
and is being illegally detained by the mihtary authorities at Camp 
Custer, in this division and district, and praying for writs of habeas 
corpus and certiorari directed to the authorities concerned in his 
détention. The pétition allèges that the said alien registered in 
accordance with the terms of said act ; that he at no time received no- 
tice to appear for examination under the act, and was not informed 
that it was necessary for him to so appear; that the local board 
already mentioned claims to hâve mailed notices to him ; that on 
October 12, 1917, he appeared before said local board and filed a 
claim for exemption, and affidavit in support of such claim; that 
said board mailed such claim and affidavit to the district board, with a 
letter stating that he had been certified for service, and on notice from 
the Adjutant General had appeared for transportation to the military 
training camp at Camp Custer, where he had been sent on September 
22, 1917, and that he had just then presented a claim for exemption 
on the ground that he was an alien who, through ignorance, did not 
présent exemption claims at the proper time; that in response to 
such letter the district board notified the local board that there was 
nothing to indicate that the local board had made any mistake, and 
that in its opinion the case should not be reopened. The pétition al- 
lèges that, about October 25, 1917, petitioner filed with said local 
board a pétition asking for a reopening of his case on the grounds 
that he was an alien who had never declared his intention to become a 
citizen of the United States; that he was not called before said board 
for examination; and that under a treaty between the United States 
and Italy, of which he is a subject, dated February 26, 1871 (17 Stat. 
848), he is exempted from compulsory mihtary service in the United 
States ; that this pétition was f orwarded to the district board, which 
board unlawfully and illegally refused to reopen his case. 

[1] Without entering into a complète discussion of the question as 
to the extent of the jurisdiction of this court to review décisions of the 
local and district boards under the Conscription Act, or attempting a 
full statement of the nature of the gênerai question involved, or the 
varions phases of it which may require considération under varying 
States of fact, into which I do not deem it necessary to go in the 
présent case, I think it sufficient at this time to point out that peti- 
tioner does not allège that he has been deprived of a fair hearing by 
the local or district board, or that the notice which he claims not to 
hâve received was not in fact mailed to him at the address given on 
his registration card, as required by section 25 of the rules and régu- 
lations governing the draft, or that his name was not posted in the 
offices of the local board in a place accessible to the pubhc view, as 
required by such section, or that his name was not given to the press 
with a request for pubHcation, as also required by such section. Nor 
248 P.— 5.''. 
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does the pétition allège that, at the time he first appeared before 
the local board and filed his claini for exemptioii, the time for filing 
such claim had not expired. It does not appear that he even attempted 
to explain to the local board, at the time his case first came before it, 
or, on appeal, to the district board, why he had not filed this claim with- 
in the time and in thé mânner prescribed by the aforesaid rules and 
régulations. In other words, it does not appear that he has complied 
with the requirements pi the act and the régulations thereunder, or 
that he has ever preSentèd tô thé local board and district board the 
reasons hère assigned for such f ailure. Not having resorted to the 
procédure provided by this statiite before praying for relief from this 
court, the relief asked must, under the circumstances disclosed in this 
pétition, be denied. Uflited States v. Sing Tuck, 194 U. S. 161, 24 
Sup. Ct. 621, 48 L. Ed. 917. 

[2] Thé mère fact that this alien was exempt from military serv- 
ice by a treaty entered into before the enactment of the présent stat- 
ute does not nécessarily entitle him to exemption. It is well settled 
that à treaty, likè any othér law of the United States, may constitu- 
tionally be répealed or suspçnded by Congress, which, of course, must 
assume the responsibility for such action. Cherokee Tobacco Cases, 
11 Wall. 616, 20 L. Ed. 227; Head Money Cases, 112 U. S. 580, 5 
Sup. Ct. 247, 28 L. Ed. 798. 

[3-5] Section 14 of the Conscription Act provides that: 

"AU laws and parts of laws In conâict with the provisions of this act are 
hereby suspended durlng the peripd of this emergency." 

Under section 5 of the act, petitioner was required to register, and 
such section also provided that: 

"AU persons so registered .shall be and remain subject to draft Into the 
forces hereby authorized, unless exempted or excused theref rom as in this 
act provided." 

Furthermore, the Conscription Act did not deprive petitioner of any 
right of exemption to which he was previously entitled, but, on the con- 
trary, expressly provided for such exemption, to be claimed in the mân- 
ner prescribed by such act. 

Without going fully into a statement of my reasons, I deem it suffi- 
cient on this point to state that I have no doubt that petitioner was not 
excluded from the opération of this act merely because he was a non- 
declarant alien, but that the local board had jurisdiction to pass on 
the question whether he was entitled to the exemption provided in the 
act. As already stated, it is not alleged that petitioner has been de- 
prived of a fair hearing, or that the board has grossly abused its dis- 
crétion or has failed to comply in any respect with the provisions of 
the statute or rules and régulations, or that petitioner has fully ex- 
hausted ail the remédies given by law. 

In the absence of any such allégations the pétition is hereby denied, 
without préjudice to the right of petitioner to file an amended pétition 
at aiiy time within 10 days from this date. An order will be entered 
in accordance with the terms of this opinion. 
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ITASTORP V, LEONHARD MICHEL BREWING CO. 
Cnistrict Court, E. D. New York. Febriiaïy 6, 1918.) 

1. Whabves ig=520(û)— Action fob Négligence — Défenses. 

Where the known condition of a bertli was such as mlght be ex- 
pected to produce Injury to a boat, it Is no défense to a suit for such an 
injury tliat other beats had loaded tliere witliout injury. 

2. WiiARVEs <®=»20(7) — In.tueï TO Vessel — IjIability foe Négligent Condi- 

tion OF Dock. 

A corporation, owner of a dumping board, wtiicli It rented, held, under 
the évidence, to hâve had no Interest Ih Its opération vphich rendered it 
liable for an injury to a scow from the négligent condition of the loading 
berth. 

In Admiralty. Suit by Albert Hastorf àgainst the Leonhard Michel 
Brewing Company. Decree for re.spondent. 

Foley & Martin, of New York City, for libelant. 

Macklin, Brown & Purdy, ail of New York City, for respondent. 

CHATFIELD, District Judge. Action for damages caused by the 
sinking of the dumper Adelphia in front of a dumping board at Bond 
and Third streets^ in the Gowanus Canal, on or about the 5th day of 
September, 1914. The testimony shows that the injuries to the vessel 
were caused by stranding when pârtially loaded, and the liability for 
said injuries would fall upon the party subjecting the boat to the im- 
proper strains caused by loading in such position. There is nothing 
to indicate failure on the part of the pérsons handling the boat, either 
in the way of improper maintenance oflines or négligence in breasting 
the boat off, and the issue of the caselcomes down to the question of 
responsibility for failure to dredge the berth bef ore its use in the man- 
ner in question, It appears that the barge had been chartered on the 
23d of July, and that at various times in August boats had gone 
aground at this dump; but apparently the condition of the bottom be- 
came worse, and, if it did not, the circumstances upon the 3d, 4th, and 
5th of September, when the Adelphia was being loaded, so combined 
as to inflict injury which may bave accidentally been avoided upon 
previous trips to the dump. 

[ 1 ] The first question to. be considered is whether or not négligence 
is shown by such condition of a berth as to cause that injury which 
might reasonably be expected, even though a number of vessels had 
previously undergone the risk and escaped without danger. It bas 
been held in many cases, where public and common use of a sidewalk or 
Street, without injury to the passer-by, is admitted, that the évidence 
of the situation and such public lise might throw some light upon 
the question of négligence in leaving the place in such condition that 
accident would not ordinarily bei expected, but from which it did in 
fact occur. But in the présent case we bave an injury occurring from 
what might reasonably hâve been expected to produce injury, and évi- 
dence that it did not previously happen does not présent any défense. 

[2] The real question in the case is as to liie responsibility of the 

^EaFor other cases see same toplc & KEY-NXIMfiBR in ail Key-Numbered Dlgests £ Indexe? 
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respondent for the conditions shown. It appears that the Michel 
Brewing Company is a corporation, which under its charter has cer- 
tain powers, including the owning and running of a brewery, distil- 
lery, or refrigerating plant, the construction and use of wharves or 
docks in connection therewith, the purchase of interests in other prop- 
erty, and the holding of property anywhere in the United States, and 
the usual powers in relation to the transaction of necessary business 
in connection with the trade opérations just specified. It owns the 
property at which this dumping board is located, and previously rent- 
ed the same to a contracting firm for the removal of ashes and such 
materials. It was admittedly within the scope of respondent's char- 
ter to use the dumping board as a dock or berth for any scow that 
might be bringing or taking away material from the brewery, or in 
connection with the business of the brewery itself ; but it did not hâve 
authority to conduct a public dump. 

The respondent pleads freedom from liability for the condition of 
the berth and for the maintenance of the same when in the possession 
of a tenant, and in order to establish the existence of such a tenant has 
introduced évidence to show an agreement during the summer of 1914 
with certain individuals doing business under the name of the Bond 
Development Company. It further appeared in the testimony that 
this Bond Development Company was the name under which the in- 
dividuals concerned expected to be incorporated ; but no such corpora- 
tion was actually formed, and no certificate of doing business under 
this name was filed. 

One of the serions issues of fact in the case is with respect to the 
relations of the parties who were doing business under the name of the 
Bond Development Company. It is admitted that Joseph Donnelly and 
D. Guernsey Odell were associated in the enterprise, and that one 
Thomas B. Rogers acted as gênerai manager and was interested in 
the business, although he appears from the testimony not to hâve been 
in a position to put in money in forming the corporation. He in fact 
was the practical man, and the individual who seems to hâve interested 
the others in undertaking this business, which had been surrendered by 
a corporation previously removing materials from the dump. As 
has been said, the corporation was never formed. Rogers' manage- 
ment did not bring in immédiate profits, and possession of the dump 
was surrendered, and opérations ceased on the day on which the Adel- 
phia sank in the berth in front of the dump. 

The Michel Brewing Company is brought into the matter through 
transactions with John Michel, the son of Leonhard Michel, the prési- 
dent of the Company. John Michel was also secretary and treasurer 
of the brewery and a director in the same. While the Bond Develop- 
ment Company was going into opération, the C. F. Harms Company, 
which in tum chartered boats from Hastorf and other owners as occa- 
sion required, exacted from the Michel Brewing Company a guaranty 
for payment of charges against the Bond Development Company for 
dumpers to be used at the dumping board in question. 

It appears that neither the Michel Brewing Company nor the C. 
F. Harms Company knew that the Bond Development Company had 
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no actual existence, and both parties, as well as the libelant, Hastorf, 
treated the Bond Development Company as a corporation or an actual- 
ly existing partnership. There is no dispute that the brewing Com- 
pany, at the instance of John Michel, as manager of the. brewing 
Company, guaranteed payment to the Harms Company of ail charges 
for dumpers, "for our account, to be used in connection with the Bond 
Development Company or its successors, at Bond and Third street 
board, Brooklyn, N. Y." 

The charge is made, by the Harms Company and by the Hbelant, 
that the brewing company was planning to operate this dump through 
a subsidiary corporation, because of the lack of power in the brewing 
company to conduct a dumping board business under its charter, and 
that John Michel so stated the situation to the Harms Company. 

The libelant also offered the testimony of John Donnelly, one of 
the two men admittedly operating under the name of the Bond De- 
velopment Company, to show that, not only had the Bond Develop- 
ment Company advanced no further than the form of voluntary oral 
partnership, but also that John Michel, as an individual, was a full 
partner in the transaction. From this testimony it would appear that 
John Michel might hâve been anticipating personal benefit as a part- 
ner in the dumping business, in addition to his interest in the brewery, 
and that he might bave had some motive in seeking a personal share 
in its profits, if the brewery was unable of itself to manage or conduct 
the dump, and if from that fact the only return to the brewery as 
such would be rental of the property. John Michel strenuously dénies 
this claim of partnership, and its détermination is probably immaterial 
to the question of responsibility for the injuries received by the 
Adelphia. 

The admitted facts are that the individuals who were doing busi- 
ness under the name of the Bond Development Company rented from 
the brewing company the right to use the slip in question for the pur- 
poses of a dumping board. Whether the individuals comprising the 
Bond Development Company could be fined for évasion of the law 
requiring registration of that name with the county clerk of Kings 
county, or whether John Michel is responsible as one of the partners 
in the firm called the Bond Development Company, is immaterial ; for 
there is no évidence in the case that the brewing company, or John 
Michel, as manager, was to receive from the opérations of the Bond 
Development Company more profit than the rent of the dumping board. 
Even if John Michel as an individual was to get this profit, it seems to 
hâve been concealed from the brewing company, and the guaranty by 
the brewing company of the charges for towing, wharfage, and labor 
on ail scows used for account of the brewing company would not cover 
responsibility for the manner of loading by any corporation or firm 
which might rent the dump from the brewery. 

Counsel in their briefs hâve devoted much argument to a discussion 
of liability of the brewing company for the accident in question, from 
the standpoint of ultra vires. While it must be held that the brewing 
company would still be liable for a tort, the évidence does not show 
that the brewing company was acting as principal, through an agent; 
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but, on the contrary, it appears that the brewing company was the 
landlord, and that its tenants were individuals, whose motives and acts 
hâve involved the landlord in an apparent sharing in what actually 
and legally was not such responsibility as would make the respondent 
(the landlord) liable for the injuries sustained. 
The libel must be dismissed. 



DB BEKKER v. FREDERICK A. STOKES CO. et aU 
(District Court, S. D. New York. February 27, 1918.) 

1. CouETS <S=>493(3)— FEDERAL CouHT— Pendei^ct of Suit in State Court. 

Where the enrollment of a decree of thë state court, dlvestlng défend- 
ant of Uterary property In coK^rlghted work and vestlng It In complain- 
anti was Imminent, the question whether a blU for Infrlngement of copy- 
right coald be maiiltalned In the fédéral court will be disposed of , 
. thpugh the state court's decree had not become res judlcata, and re- 
covery for infrlngement depended on the vesting of the copyright In 
complainant 

2. JuDGMSNT <S=s>828(3) — Fédérai Court — Peoceeding in State Court — Copy- 

rights. 

Where a decree of the state court revested complainant with Uterary 
property in a copyrighted work and assessed damages for infrlngement, 
complainant could not, no lafrtpgement thereafter appearlng, maintain 
sait In the fédéral court for iûfriligement of the copyright, hecàûse dis- 
satisfled wi{h the damages awarded by the state court; for, unless the 
decree ot the state court revested the copyright in complainant, he had no 
standing in the fédéral court, ajid, If its decree in that particulçir was 
conclusive; it must be deemed conclusiye.as to the assessment of damages. 

In Equity. Bill by Leander J. De Bekker against the Frederick A. 
Stokes Conipany and anothen : Bill dismissed. 

Harold G. Aron, bf New York City, for complainant. 
Briesen & Schrenk, of New York Gity, for défendants. 

AUGUSTUS N. HAND, District Judge. The Stokes Company, 
Dy a cpntract made in. 1907 with the complainant, agreed to copyright 
an encyclopedia of music, which he had composed for them. They 
were to pay him a royalty, and had the exclusive right to print, pul> 
lish, and put on the market the work. The contract also provided 
that, if they should désire "to sell the work outside of the regular 
tradç— that is, by subscription, mail order, premium, spécial adver- 
tising, or other similar methods-^ — they were to hâve the privilège 
of purchasing the complète rights for such spécial sales for the sum 
of $150„ nq royalty being payable for sales in thèse spécial ways." 

The Stokes Company took out the copyright to the publication, and 
held the, record titleto it,pyrsuantto the above contract, published 
several éditions, and paid the prescribed royalty. Thereafter, in 1910, 
they arranged with the University Society to issue the publication as 
part of a ten or twelve volume encyclopedia of music, and credited 
the complainant with $150 upon his indebtedness to them, on the theory 
that such a publication was covered by the terms of the contract. 

^ss>For otber cases see sam« toplc & KSiY-NUMBBR In ail Key-Numbered Digests & Indexe* 
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After this publication, the complainant sued, in the New York Su- 
prême Court, the same défendants named in this suit, alleging that 
the publication of the copyrighted work as part of a ten-volume 
musical production was such a fundamental breach of contract that 
the entire agreement should be rescinded. This suit resulted in an 
interlocutory judgment in the New York court that the agreement be 
rescinded, that further publication be enjoined, and that the possession 
and control of the literary property in the copyrighted work be revested 
in the complainant as of the 5th day of October, 1910. 

The original judgment was entered May 22, 1914, but the publica- 
tion proceeded by reason of orders which were granted suspending the 
effect of the interlocutory judgment until November 20, 1916, when 
proceedings in the New York appellate courts resulted in the affirmance 
of the interlocutory judgment. This judgment appointed Wilbur Lar- 
remore, Esq., référée, to state the acccunts between the parties, and de- 
creed that the complainant was entitled to "such damages as flow from 
the breach of the contract," and was further entitled to royalties as 
prescribed by the contract on ail sales up to the entry of the interloc- 
utory judgment. Mr. Larremore held that the only damages which 
were established were royalties to the amount of $1,169.40, at the rate 
prescribed in the contract, and his report to that effect is before the 
New York Suprême Court for confirmation. The principal practical 
objection that Mr. De Bekker makes is that this référée received évi- 
dence of overhead charges, and thus found that there was no profit 
made by the University Society in its publication of the copyrighted 
work, although there was an actual excess of receipts over manufac- 
turing costs. 

[1] By reason of dissatisfaction with results in the state court, the 
complainant presses the suit in this court for infringement of copy- 
right, and seeks damages and profits since October 5, 1910, the date as 
of which the New York court decreed that the contract was rescinded 
and the copyright was revested in Mr. De Bekker. Both parties hâve 
discussed aie interlocutory judgment of the state court and whether it 
is res adjudicata hère. If it is not, this court clearly bas no jurisdiction, 
for then the copyright would still be vested in the Stokes Company, 
and Mr. De Bekker could by no possibility sue in a fédéral court for 
infringement. If, by reason of the technical rule that only an enrolled 
decree is res adjudicata, the state judgment is not yet probative, still 
a final judgment will soon be entered in that court, and the légal rights 
of the parties hâve already been defined by the highest court of that 
state. It therefore seems proper to discuss a situation which, if not 
existent, is imminent, so that I shall assume for the purpose of argu- 
ment that the New York court judgment is res adjudicata. 

[2] Now, the complainant hère went into the only court which either 
could rescind his contract or give him any relief under it at the time 
he fîrst brought suit. He did not merely obtain a rescission, but asked 
for the very damages he is seeking hère, and has been given the relief 
he sought for. His only right to damages at the time he sued arose 
from the breach of his contract. He holds no copyright, except as he 
may be given title to it under the New York judgment by reason of 
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the breach of contract and conséquent rescission. If, therefore, he 
has suffered a tortious invasion to the copyright, title to vvhich was re- 
vested in him by judgment of the New York Suprême Court, he clear- 
ly elected to seek adéquate remedy in a court of compétent jurisdic- 
tion, asking from it both damages and profits arising out of the breach. 
Thèse damages and profits the New York court had jurisdiction to 
award down to the date of the final decree. Such an action inherently 
based upon the contract amounted to a waiver of the tort for which 
he seeks to obtain redress in this court. In the state court he sued for 
breach of contract; in this court he sues for infringement, which is 
a tort, and seeks rehef against it in this court of equity. He was by 
the interlocutory judgment of the state court allowed to prove any 
damages and profits which he might be entitled to, as well as the roy- 
alty prescribed by the contract. He has only failed to secure damages 
and profits from the référée because the latter held that he had not 
sufficiently proved either. 

I can see no possible reason for allowing a suitor, who is dissatis- 
fied with damages the state tribunal has allowed, to enter another court 
in the hope of more libéral treatment. He might hâve the right to do so 
before final judgment is awarded in the state court, if this court had 
independent jurisdiction; but the very existence of its jurisdiction is 
dépendent upon the decree of the state court revesting title to the copy- 
right, and that title is only revested by decree of the state court award- 
ing to the complainant herein the very damages, if provable, which he 
seeks to obtain hère. No sales of the copyrighted publication since 
November 20, 1916, hâve been proved. Consequently no infringement 
has been shown hère, outside of the period covered by the damages 
which hâve been allowed by the interlocutory judgment of the state 
court; The judgment of that court, when finally entered, will give him 
a rehef that is cornplete for ail acts of infringement which hâve occur- 
red under any theory of the case. 

I hâve not alluded to the contention, well supported by authority, 
that the title to the copyright could not be revested by a judgment in 
Mr. De Bekker, but only by an assignment by the Stokes Company, 
either voluntarily made or enforced by the court in invitum. Ager v. 
Murray, 105 U. S. 126, 26 L. Ed. 942; Newton v. Buck, 77 Fed. 614, 
23 C. C. A. 355 ; Jewett v. Atwood Co. (C. C.) 100 Fed. 647. The dé- 
cisions hold that the United States courts can only exercise jurisdic- 
tion, where diverse citizenship does not exist, on behalf of the record 
owner of the copyright. Wilson v. Sandford et al., 10 How. 99, 13 L. 
Ed. 344; Albright v. Teas, 106 U. S. 613, 1 Sup. Ct. 550, 27 L. Ed. 
295; Chadeloid Co. v. Johnson, 203 Fed. 993, 122 C. C. A. 293. I hâve 
assumed that Mr. De Bekker may hâve a right to invoke the aid of this 
court, so as to cover his rights under any situation which may arise. 

The situation, therefore, cornes down to this : If the proceedings in 
the state court are not probative, the bill must be dismissed, because 
the complainant is not the légal owner of the copyright in suit. If they 
do establish the rights of the parties, they hâve awarded the complain- 
ant complète relief. Upon either theory, therefore, the bill must be 
dismissed, with costs. 
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In re SCHWAETZ. 

(District Court, N. D. Ohio, E. D. March 25, 1918.) 

No. 6458. 

1. Bankktiptcy <&=»410 — Discharqe — Failure to Apfly. 

Where a bankrupt does not apply for a diseharge wlthln the period 
limited by the act, he Is forever barred f rom obtaining a discharge against 
the debts scheduled and provable In that proceeding. 

2. Bankbuptcy ®=>404(2) — Discharoe — Déniai.. 

A dental of an application for diseharge, not revlewed or reversed, is a 
final iudgment, conclusive against the right of a banlirupt to obtain dis- 
charge from debts scheduled and provable. 

3. Bankruptct <©=5410 — Discharge — Application. 

Where an application for discharge Is made within due time, but volun- 
tarlly withdrawn, the effect is the same as if the bankrupt falled to apply 
for discharge within the period llmlted. 

4. Bankriiptcy ©=3404(2) — Discharge — Dismissal. 

T^nder Bankruptcy Act July 1, 1898, c. 541, § 2. subd. 15, 30 Stat. 545 
(Comp. St. 1916, § 9586), declaring that the court shall make such orders, 
in addition to those gpeciflcally provided for, as may be necessary for 
the enforcement of the provisions of the act, where a bankrupt, haviug 
applied for leave to withdraw his pétition for discharge and allowed the 
period fixcd to expire without again applying for a discharge, filed a 
second pétition, in which no new llabilities or additional assets were 
scheduled, the court of bankruptcy should dismiss the same without walt- 
ing for the bankrupt to apply for a discharge, as he could not obtuln a 
discharge from those debts scheduled and provable in the original pro- 
ceedings. 

5. Bankruptcy ®=5413(9) — Discharge — Injonction. 

In such case he should be enjoined from further applications for dis- 
charge, as the bankrupt could not obtain a discharge from those debts 
scheduled and provable in the first proceedings. 

In Bankruptcy. In the matter of the bankruptcy of Loeb Schwartz. 
On pétition for dismissal of the voluntary pétition and to enjoin the 
bankrupt from filing further pétitions or apphcations for discharge. 
Proceedings dismissed, and injunction granted. 

A. F. IngersoU and Schwartz & Lustig, ail of Cleveland, Ohio, for 
petitioner. 

S. A. Grossner, of Cleveland, Ohio, for bankrupt. 

WESTENHAVER, District Judge. The bankrupt on December 
30, 1915, was adjudicated a bankrupt upon a voluntary pétition filed 
in the Western division of this district. On November 17, 1916, he 
filed his pétition for discharge from his debts scheduled and provable 
against him in that proceeding. On January 8, 1917, spécifications 
were filed in opposition to his discharge, which were referred to a 
spécial master to hear and report his findings of fact and conclusions 
of law. On January 18, 1917, the bankrupt applied for leave to with- 
draw his pétition for a discharge, which leave was on February 12th 
foUowing granted, and said application for discharge was withdrawn. 
On November 6, 1917, the bankrupt fîled in this court his voluntary 
pétition in bankruptcy, with schedules of debts and assets. Ail the 

^;=»Kor other cases see same topic & KEY-NUMBER ia ail Key-Numbered DIgests & Indexes' 
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debts therein scheduled had been scheduled in the former involuntary 
proceeding in the Western division of this district, and the assets 
scheduled consist only of three items of property, which might prop- 
erly be and were claimed as exempt. An adjudication in bankruptcy 
has been entered upon this voluntary pétition. 

In this situation, T. C. Keller, trustée, selected and appointed in 
the former proceeding in the Western division, appeared and filed a 
pétition, setting forth, among other facts, the foregoing, and asks that 
this voluntary pétition be dismissed, and that the bankrupt be per- 
petually enjoined from filing further pétitions or applications for a 
discharge as against the creditors whose debts were scheduled and 
provable in the former proceeding. 

[1-3] A bankrupt's pétition for discharge may be filed in 12 months 
as of right, and upon leave of court for good cause shown must be 
filed within 18 months from the date of the adjudication. If the 
application is not made within the time thus limited, the bankrupt is 
forever barr'ed from obtaining a discharge as against the debts sched- 
uled and provable in that proceeding. It is also settled law that the 
déniai of an application for a discharge, not reviewed or reversed is 
a final judgment, biriding equally upon the bankrupt and his creditors. 
It may also be regarded as settled law that an application for a dis- 
charge made within due time, but voluntarily withdrawn, is in légal 
effect, the same as a failure to apply for a discharge within the time 
limited by law. 

[4] In ail thèse situations, either of a failure to apply within the 
time, or having applied and voluntarily withdrawn the application, or 
a déniai by the court of an application for a discharge, a final and 
conclusive judgment is in effect rendered, which thereafter controls 
the relations of bankrupt and creditors, and has the same effect in 
law as a former adjudication upon the merits of a controversy be- 
tween adverse parties. 

It follows that the bankrupt by this proceeding cannot procure a 
discharge against the debts scheduled and provable in the former pro- 
ceeding. This proceeding is in effect a new application to obtain re- 
lief, which had been applied for and denied in a former proceeding. 
It is the duty of this court, upon thèse facts being brought to its at- 
tention, to make such order, under subdivision 15, section 2, of the 
Bankruptcy Act, as is required in the premises ; and, inasmuch as no 
new debts contracted since the prior adjudication in bankruptcy hâve 
been scheduled, and no additional assets are by this proceeding 
brought within the jurisdiction of the bankruptcy court, the proper 
order in the premises is one dismissing the voluntary pétition herein, 
at the costs of the petitioner. In re Fiegenbaum (2 C. C. A.) 121 
Fed. 69, 57 C. C. A. 409, 9 Am. Bankr. Rep. 595; Kuntz v. Young 
(6 C. C. A.) 131 Fed. 719, 65 C. C. A. 477, 12 Am. Bankr. Rep. 505; 
Pollet v. Cosel (1 C. C. A.) 179 Fed. 488,, 103 C. C. A. 68, 30 L. R. 
A. (N. S.) 1164, 24 Am. Bankr. Rep. 678; Armstrong v. Norris (8 
C. e. A.) 247 Fed. 253, C. C. A. , 40 Am. Bankr. Rep. 735. 

[5] Counsel for trustée also asks that the bankrupt be enjoined 
from instituting any further proceedings in bankruptcy, seeking a 
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discharge from the debts scheduled and provable in the first proceed- 
ing; and counsel for the bankrupt herein urges that the appHcation, 
both to dismiss and for an injunction, is prématuré, and should not 
be considered at ail until the bankrupt makes an application to this 
court for a discharge. 

If additional assets had been brought within the jurisdiction of 
this court, or if debts other than those scheduled in the former pro- 
ceeding had been scheduled herein, it might be proper to permit this 
cause to proceed until an application for a discharge were made by 
the bankrupt. In that situation some relief might be afforded, both 
to the creditors and to the bankrupt, and the time of this court and 
of the référée, and the labor and expense of creditors in connection 
herewith, might not be whoUy useless and vain. In the absence of ad- 
ditional assets and new debts, however, no reason exists why creditors 
should be compelled to expend money and time to défend an unnec- 
essary and futile proceeding. It will be necessary, if this cause is 
permitted to go on, or if the bankrupt is permitted to institute new 
actions to obtain discharge, for creditors to attend hère and before 
the référée, perhaps prove their claims, file spécifications against an 
application for a discharge, give the bond usually required on oppo- 
sition to discharge, and be otherwise vexed and harassed without rea- 
son or necessity. 

For thèse reasons, not only should the bankruptcy pétition be dis- 
missed, but it is proper that the bankruptcy court, in the exercise of 
its équitable power, should enjoin and restrain the bankrupt from 
seeking by a new application to procure a discharge from the debts 
scheduled and provable in the prior proceeding. In re Feigenbaum, 
supra ; Armstrong v. Norris, supra. 

An order may be entered, in conformity with the conclusions herein 
announced, enjoining bankrupt from proceeding again within six years 
from date of prior adjudication to obtain a discharge from debts sched- 
uled and provable therein. An exception may be noted on behalf of the 
bankrupt. 



GILLISPIE V. RIGGS et al. 

(District Court, N. D. West Virginia. January 19, 1918.) 

No. 859. 

1. Fbaudtjlent Convkyances ©=241(2) — Setting Aside— Fédérai, Courts— 
juhisdiction — sureties. 

Tliougli complainant recovered a decree in tlie state court against 
the executor of lils father's estate for a devastavit commltted by such 
exécuter, that decree does not establlsh the liabillty of the suretles on 
the executor's bond, so as to warrant complainant in malntaining a suit 
in the fédéral court to enjoin such suretles from dlsposlng of thelr prop- 
erty until the decree should be satlsfled, for a fédéral court of equity is 
without .iurisdlctlon to intervene to set aside fraudulent conveyances 
of a debtor at the instance of a creditor whose debt is not acknowledged 
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or establlshed by a judgment rendered, accompanled by a rlght to the 
appropriation of the property to payiiient, and the suretles, though the 
deeree establlshed tho devastavlt, mlght défend on the ground that the 
bond was a forgery, etc. 

2. INJUNCTION ©=544 — JUBISDIOTION^ — ADEQtJATE Remedy. 

In such case, could the judgment against the executor alone be held 
as glving eomplalnant a rlght to the appropriation of the property of 
the suretles, such jndgraent vvould neeessarlly carry with it a vested and 
superior rlght in the court renderlng the same to at once take posses- 
sion and dispose bf the property under exécution against the executor, 
and hence a suit In equlty in the fédéral court to enjoin disposition 
thereof should be dlsmlssed, being unnecessary, eomplalnant already 
havlng an adéquate remedy. 

3. CoNSTiTUTioNAt Law <g=>315 — DuE Pbocess of Law^ — Depbivation op 

Propebty. 

Could a deeree against an executor for a devastavlt commltted by 
hlm as such be deemed to give eomplalnant the rlght to appropriate the 
property of the suretles under exécution against the executor, the ex- 
ercise of such rlght would be in violation of the due process of law 
clause of Const. U. S. Amend. 14. 

In Equity. Bill by John J. Gillispie against C. B. Riggs and others. 
On motion to dismiss the bill. Motion sustained. 

Arlin G. Swiger and J. Hanford McCoy, both of Sistersville, W. Va,, 
Thos. P. Jacobs, of New Martinsville, W. Va., and David F. Pugh, of 
Columbus, Ohio, for plaintiffs. 

Boreman & Carter and C. B. Riggle, ail of Middlebourne, W. 
Va., Arthur S. Dayton, of Philippi, W. Va., and Charles Edgar Hogg, 
of Point Pleasant, W. Va., for défendants. 

DAYTON, District Judge. The plaintiff, Gillispie, has recovered a 
deeree in the state court against Walter R. Smith, the executor of his 
fàther's estate for a devastavlt committed by him as such executor. 
He has instituted an action of debt on the law side of this court against 
Riggs and others, as suretles upon the officiai bond of such executor, 
and also filed this bill seeking to enjoin thèse suretles from disposing 
of their property until his deeree is satisfied by them. Such suretles 
were not parties to the proceeding in the state court wherein the de- 
eree was rendered. This cause cornes on upon the motion of défend- 
ants to dissolve the temporary injunction and dismiss the bill. 

[1] The cases of Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 
L. Ed. 358, Cates v. Allen, 149 U. S. 452, 13 Sup. Ct. 883, 977, 37 L. 
Ed. 804, Hollins v. Brierfield C. & I. Co., 150 U. S. 371, 14 Sup. Ct. 
127, 37 E. Ed. 1113, and Adler v. Fenton, 24 How. (65 U. S.) 407, 16 
L. Éd. 696, deny absolutely the right of fédéral courts of equity to in- 
tervene to- set aside fraudulent conveyances or transfers of a debtor's 
property at the instance of his creditor, who, in the language of the 
court in Scott v. Neely, has not "an acknowledged debt, or one estab- 
llshed by a judgment rendered, accompanled by a right to the appro- 
priation of the property of the debtor for its payment." It is there 
further held that the right of trial by jury guaranteed by the Seventh 
Amendment to the Constitution "cannot be dispensed with except y 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the assent of the parties entitled to it," and the court approves the 
statement made by Chancellor Kent in Wiggins v. Armstrong, 2 Johns. 
Ch. (N. Y.) 144, that a créditer, "unless he has a certain claim upon 
the property of the debtor has no concern with his frauds." The court 
further in this case considers the prior cases of Clark v. Smith, 13 Pet. 
195, 10 L. Ed. 123, and Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 
495, 28 L,. Ed. 52, cited in opposition, and distinguishes them, and in 
the subséquent case of Cates v. Allen, affirming Scott v. Neely, the 
court distinguished further the cases of Whitehead v. Shattuck, 138 U. 
S. 146, U Sup. Ct. 276, 34 L. Ed. 873, and in the dissenting opinion, 
filed by Justice Brown and concurred in by Justice Jackson, the cases 
of Dewey v. West Fairmont G. C. Co., 123 U. S. 329, 8 Sup. Ct. 148, 
31 L. Ed. 179, Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, 29 
L. Ed. 329, and Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827, re- 
lied upon by thèse two dissenting Justices, were in practical effect dis- 
tinguished or overruled by the majority, so far as in conflict with 
Scott V. Neely. 

Theref ore this bill in equity must dépend on whether its plaintiff has 
"an acknowledged debt, or one established by a judgment rendered, 
accompanied by a right to the appropriation of the property of the 
debtor for its payment." The plaintiff insists that he has such debt by 
reason of the decree obtained by him against the principal in the ex- 
ecutorial bond, in other words, that his debt is "established by a judg- 
ment rendered," and reliance is especially made upon Stovall v. Banks, 
10 Wall. {J7 U. S.) 583, 19 L. Ed. 1036, holding: 

"Sureties In an administration bond are bound by a decree against their ad- 
minlstrator finding assets in his hands, and nonpayment of ttiem over to tlie 
sanie extent to wliicli the adminlstrator iiimself is bound. Tliey cannot at- 
tack collaterally a decree made against lilm on sucli a subject." 

This case came from Georgia, and, so far as I can discern, declared 
a common-law principle unaffected by statute. It is insisted by the 
counsel for thèse sureties hère that such common-law principle has 
been modified in this state by statute (sections 23 and 24, c. 85, Code), 
carried into our Code from the Virginia Code of 1849 through sections 
2Z and 24, c. 130, Code Virginia 1860. It is not my purpose to con- 
strue thèse Code provisions and their effect upon the common-law 
principles enunciated in Stovall v. Banks ; that must come, I conceive, 
upon the trial of the action at law pending between the parties; but 
admitting, for the purpose of this motion, the full effect that can be 
claimed for the ruling of Banks y. Stovall, I am compelled to the con- 
clusion that it cannot save this bill from the effect of the ruling in 
Scott v. Neely and like cases, for several reasons : 

First. As against thèse sureties while the judgment against the 
executor may bind them to admit he had assets, and devastated the 
same to the full amount ascertained by the decree against him, it does 
not compel either their assent (a) that they are bound to pay such 
sum, nor (b) give the plaintiff, by reason thereof, the "right to the ap- 
propriation of their property for its payment." As to the first propo- 
sition : There are a number of independent défenses which, as sureties, 
under given circumstances, they could make; as, for example, that 
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they did not sign or exécute the bond— that it was a forgery ; that, 
since the exécution of it, the plaintiff, as beneficiary in it, bas released 
them from its obligation; that their principal bas, since the decree or 
judgment rendered agaînst him and return of nulla bona on exécution, 
paid the debt, or a part of it; or that they bave, as sureties, paid it or 
a part of it. 

[2] As to the second proposition, if this judgment against the ex- 
écuter alone is to be held as giving the plaintiff the "right to the ap- 
propriation of the property of thèse sureties, for its paynient," it must 
necessarily, being a right conferred by légal adjudication, carry with it 
a vested and superior right in the court rendering the judgment to at 
once take possession of and dispose of such property, and both the 
pending law cause, and this chancery one, would bave no excuse for 
their institution. In other words, the exécution that was issued against 
the executor could baye been levied on the goods and chattels of thèse 
sureties and the judgment could hâve been docketed and enforcd by 
sale of their real estate. 

[3] This is not claimed, ând never bas been claimed, could be donc, 
and wQuld at once be held to violate the due process clause of the 
Fourteenth Amendment. 

I therefore conclude this bill cannot be rnaintained, and the motion 
to dismiss it must be sustained. 



THE TUB. 
(District Court, E. T>. Penrisylvanla. January 22, 1918.) 

Nos. 8, 12.. 
MAEiTiïfE Liens ®=>65 — Evidence — Négligence — Boat Beeaking fbom An- 

CHOBAGE. 

The breaking away froin hér anchor of a motoi'boat and her conséquent 
in.1ury held, on the évidence, not due to any fault of llbelant, whicli vras 
maklng repairs on her, but was not charged vFith her care, but to the in- 
sufficiency of her anchor and «ible, of which the owner had previously 
been advised. 

In Admiralty. Suit by the Hall Engine Company against the gaso- 
line power vessel Tub, Harry P. Riçhardson, claimant, with cross- 
libel. Decree for libelant, and cross-libel dismissed. 

Maurice G. Belknap of Philadelphia, Fa., for libelant, 
Francis B. Biddle, of Philadelphia, Pa., for the Tub. 

BRADFORD, District Judge. The Hall Gas Engine Company has 
libeled the gasoline power vessel "Tub" for the recovery of the unpaid 
balance of the price of certain ,work,;materials and repairs alleged to 
hâve been donc and furnisbed by the libelant upon and to the "Tub" 
in 1913 and 1914. The libel; is filed under the act of June 23, 1910 
(36 Stat. 604, c. 373; Comp. St. 1.916, § 7787), providing that any per- 
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son furnishing repairs, supplies or other necessaries to a vessel, wheth- 
er foreign or domestic, upon the order of the owner shall hâve a mari- 
time lien, enf orceable by proceedings in rem. 

It appears from the évidence that libelant is and for a number of 
years has been engaged at Bridesburg, Pennsylvania, in the marine 
gasoline engine business, and on or about October 1, 1913, agreed with 
Harry P. Richardson, the owner of the "Tub," to install in that vessel 
an open base engine of the type manufactured by the libelant, and 
known as the Hall engine, in place of the Globe engine then used on 
her ; the engine so to be installed to cost $450, and a crédit of $150 
to be given to Richardson for the Globe engine which was to be the 
property of the libelant ; that the Hall engine was duly installed on the 
"Tub" and Richardson then agreed to pay libelant the further sum of 
$70.87 for work, labor and other incidental expenses in connection 
with the installation, making altogether $370.87 due to the libelant 
after deducting the crédit of $150 for the Globe engine; and that 
Richardson subsequently paid to the libelant on account $335, leav- 
ing a balance due of $35.87. Richardson claims that the last mentioned 
sUm represents his full indebtedness to the libelant, in the absence of 
any cross or counter-claim against the latter. But it appears from 
the évidence and from Richardson's answer and cross-libel that in De- 
cember, 1913, the libelant agreed to install on the "Tub" a Paragon 
clutch in place of the Hall engine clutch in order to lessen noise and 
vibration, and to make no charge for the Paragon clutch, but only for 
the installation of the same. Pursuant to this agreement the Paragon 
clutch was furnished and installed. The libelant also atthe request of 
Richardson installed on the "Tub" a magnéto and deck control. For 
work, labor and materials necessary to the making of thèse and other 
improvements donc and furnished in good f aith the libelant was, I 
think, entitled to receive compensation somewhat in excess of $155.52 
now claimed by it. For the sake of securing an early settlement from 
Richardson Hbelant, however, reduced its bill to the above mentioned 
sum. 

Richardson in his answer and cross-libel allèges that he has sufïered 
damage to the amount of $490 through the négligence of the libelant, 
in that by reason of delay in the repairing of the "Tub" he was de- 
prived of her use during a certain period resulting in damage to him 
to the amount of $240. This claim has been abandoned by the re- 
spondent. He further allèges that from the négligence of the libelant 
the "Tub" on or about January 1, 1914, broke away from her anchorage 
and sustained damage to the extent of $250. The évidence does not, I 
think, justify the making of a demand for compensation in this con- 
nection. The breaking away of the "Tub" from her anchorage and thé 
injury she consequently received resulted from the insufficiency of her 
anchor and cable, or one of them. The évidence shows that during a 
preceding period of more than two months Richardson's attention had 
repeatedly been called to such insufficiency both by the witness Wiser 
and the libelant, and he had repeatedly promised but carelessly omitted 
to correct such insufficiency. That he assumed the risk involved in it 
is to be gathered from his own testimony. He stated : 
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"Mr. Wlser dld speak to me about the anchor, flrst about that, and I sald 
that the anehor had held me prevlously for two or three seasons, and that the 
job wouîd soon be over and I woijld be ofl on my vvay, and he need not worry 
about It, or somethlng to that effect." 

He f urther testîfied : 

"Q. You hâve heard Mr. Wiser and Mr. Hall say that they urged yoù to 
get a new cable. Did they do so? A. I thlnk posslbly Mr. Hall spoke to me, 
and I judge he did. I do not reeoUect. Q. Why did j'ou not get a new 
cable? A. I consldered that the cable would do, when I went away I would 
probably outfit again, and as the beat was tied up to the slip I thought the 
cable would do." 

The libelant did not undertake to insure the safety of the "Tub" 
during the installation of the Hall engine and Paragon clutch. Nor 
did it assume the risk of damage to the vessel from the weather. 
While the libelant was a manufacturer and installer of electric motor 
engines for small vessels, it did not hâve a dock in which they could 
lie. Wiser had a dock or slip in the vicinity at which Richardson had 
previously stopped, and in taking the "Tub" to Bridesburg on the oc- 
casion in question he was advised by the libelant to arrange with Wiser 
for the care of his vessel. He accordingly left her with him, and, as 
has been said, was informed of the insufficiency of the anchor and 
cable. The breaking away of the "Tub" from her anchorage and her 
conséquent injury was on the évidence to be attributed to the careless- 
ness of her owner, and not to any fault on the part of the libelant. 

For the above reasons the Hbelant is entitled to a decree against 
the "Tub" for the payment of the above mentioned sum of $155.52, 
with interest and costs, and to a decree dismissing the cross-hbel of 
Richardson, with costs. 

Decrees in accordance with this opinion may be prepared and sub- 
mitted. 
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FKAXCESCHI v. JONES et al. 

(Circuit Court of Appeals, First Circuit. March 13, 1918.) 

No. 1282. 

1. MORTGAGES <S=33(5) — CONVEÏANCE AND LEASE TO GRANTOR — EfFECT. 

Where the record owners of land, to which they liad taken title by 
absolute conveyanee leased it to thelr grantor wlth option to purchase, 
they were not mortgagees, but owners of the land. 

2. JuDGMENT <S=3649 — Order Not Acted on — Effect, 

Where, in proceedlngs for the settlement of the estate of one having 
a lease on Porto Rico lands wlth an option to purchase, the court made 
orders which by agreenient of the parties treated the lessors as mort- 
gagees, it being agreed that If payment was not made withln six months 
the lessors should hâve the riglit to set the same aslde, such orders, 
not having been acted on, cannot be deemed to hâve divested the les- 
sors of thelr title so that the heirs of the lessee could eonvey title to 
the property subject only to the rights of the lessors as mortgagees, 
for the order really only evidenced a provlslonal agreement for the sale 
of the lands. 

Appeal from the District Court of the United States for the Dis- 
trict of Porto Rico ; Peter J. Hamilton, Judge. 

Bill by Antonio Franceschi y Franceschi against Walter McK. 
Jones and others. From a decree of the District Court of the United 
States for the District of Porto Rico, dismissing the bill, complain- 
ant appeals. Decree affirmed. 

José A. Poventud, of Ponce, P. R., for appellant. 
Francis E. Neagle, of New York City (Woodward Emery, of Boston, 
Mass., on the brief), for appellees. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. Franceschi appeals from a decree of the 
District Court of March 2, 1916, dismissing a bill in equity filed by 
him December 17, 1915. In the bill he alleged that he owned an un- 
divided eight-ninths of a plantation containing about 444 acres, called 
"Limon," then and since July 21, 1910, in the possession of Jones, 
hère appellee ; and that Jones, except as to an undivided interest, not 
exceeding the remaining one-ninth, had only a mortgagee's interest 
therein. He asked that Jones be ordered to deliver possession to him 
as majority owner, and that he be allowed to redeem the property 
from the alleged mortgage. Other allégations and prayers of the bill 
need not be hère stated. 

Jones was owner of the whole estate in dispute, according to the 
conveyances appearing of record, having bought it from its prior 
record owners, the succession of Vicente Alvarado ; whose recorded 
conveyances to him are dated May 29, 1910, and March 2, 1911. The 
first of thèse conveyances transferred the property to him subject to 
ail the equities which may hâve originated from a suit in equity, 
also in the District Court, known as "Glivieri v. Ohvieri," and further 
referred to below. By their second conveyanee, however, the grantors 

<g=»For other cases eee Batile toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
248 F.— 54 
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withdrew ail such réservations and conveyed to Jones full title without 
réservations. 

Franceschi's assertion that Jones' rights were only those of a mort- 
gagee rests wholly upon an order made on June 7, 1907, by the then 
judge of the District Court, in the case referred to. A final decree in 
said case, entered May 18, 1910, is alleged to hâve confirmed said pr- 
der of June 7, 1907. Jones has denied, in his answer to the bill, that 
said order or final decree was effective for any such purpose. The cir- 
cumstances under which they -were made may be stated as follows: 

On October 24, 1900, the widov/ and children of Vicente Alvarado, 
constituting his succession, and being the then owners of the Limon 
estate, hère involved, leased it to Félix Olivieri for eight years, from 
August 1* 1900, at an annual rental of $1,872, agreeing in the lease to 
sell it to him at any time, within the term thereof for $15,600. 

Olivieri died in 1901, in possession undef said lease, but in arrears 
for the rent, and never having exercised his right to purchase. Olivieri 
V. Olivieri was a suit between his heirs to' settle their respective claims 
to share in his estate, including this Limon property. A receiver 
appointed by the court assumed possession of ail the property in dis- 
pute. On June 5, 1907, the above-nientioned lessors filed an interven- 
ing pétition in the suit, praying for a decree directing the receiver to 
turrt over the Limon estate to them, alleging that they were its owners, 
and that the above lease and aglreernent were no longer in force; $4,- 
130 being overdue for rent, and no steps having been taken towards 
the purchase contemplated. The lease or agreement provided that it 
should be considered as rescinded in case of failure to pay the rent, 
and the lessors hâve the right totake immédiate possession. 

Judge Rodey, the then District Judge, before said pétition had been 
answered, undertook, after conférence with the parties or their coun- 
sel, to enter the order or decree hère in controversy, on June 7, 1907. 
After reciting, among other things, that the intervener's counsel had 
annoynced that ail they prayed in the premises was "The payment to 
them of whatever sum may be found to be due them by the Olivieri 
estate, and to hold their lien upon the premises described therein un- 
til the same is paid," and reciting further that, "It being considered, 
that this statement of fact wiH elimiiïate considérable controversy in 
the premises as to the construction of the instrument, * * * ^j,e 
same having been admïtted by said interveners to be a mortgage lien," 
the order vvent on to provide : , 

"That ail the property mentioned in the said Intervening pétition » • » 
be and the same Is ' hereby considered to belong to the said Olivieri estate, 
subject to the mortgage lien of the said Interveners, • • ♦ the différence 
between the parties as to the amount due upon said mortgage to be hereafter 
duly determined by the court; It is further understood that the court, through. 
its offlcers apd receiver, is to make an effort to hâve this and other speelflc 
liens duly ascertalned as to amount, and paid off vpith ail convenlent speed, 
and In case that SufBcient money/is not reallzed six months from this date, 
coUnsel for the said (Interveners) shall hàv€ tlie right to move to set aslde 
tiie agreenient they hâve this day made,- tho same to be then subject to the 
discrétion of the court as to beiag granted or not" 

None of the steps contemplated by the above order were ever taken, 
nor was the intervening pétition by the Alvarados ever answered. 
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More than two years later, on August 12, 1909, there was another con- 
férence of counsel with the same District Judge, resulting in a stipula- 
tion that day filed with his approval which provided for an. entirely 
différent settlement between the parties. In this the Alvarados agreed 
to "accept in full of their entire claim, deed, mortgage or debt" the 
Limon estate hère in controversy, and an adjoining tract of about 446 
acres ; they to pay a specified sum upon receiving clear title to the 
whole from the Olivieri heirs and the court. But, as had been the 
case with the proceedings contemplated in the previous order of Junç 
7, 1907, none of the agreements embodied in said stipulation were ever 
carried into effect. They were to become effective only upon the 
entries of certain further decrees proposed which were never entered. 

Thereafter, on May 18, 1910, a so-called final decree in Olivieri v. 
Olivieri was entered by the same District Judge, who also filed on the 
same day certain findings of fact made by him. Adelaida Olivieri, 
plaintifï in the case, was declared entitled to a certain undivided share 
of and interest in the property left by her father. To the Limon es- 
tate no express référence was made. Neither expressly nor by impli- 
cation, so far as we can see, did the court undertake to ad judge that 
it formed part of her father's property, or that the Alvarados stood 
in any other relation to it than that of its owners. The case was con- 
tinued for further supplementary or incidental proceedings. 

It was after the entry of this "final decree," and nearly three years 
after Judge Rodey's order of June 7, 1907, that Jones took title to the 
property from the Alvarados, as above. Having thus acquired it, he 
filed a pétition, in July, 1910, in Olivieri v. Olivieri, asking that the 
receiver in that case be ordered to deliver possession of it ta him. In a 
motion or answer filed July 10, 1910, Franceschi opposed the order for 
delivery asked for. This alleged Franceschi to be assignée of the 
rights to five-ninths in ail of the Olivieri inheritance, and one Juan 
Félix Olivieri, joined with him in the motion, to represent another one- 
ninth. It further alleged that the court had determined that the Al- 
varado claim upon the Limon estate was "only a mortgage claim and 
lien," and that any or ail the Olivieri heirs were entitled to exercise 
"the right of légal rédemption" against Jones or whoever claimed un- 
der him. 

Notwithstanding Franceschi's opposition, after a hearing in the Dis- 
trict Court, be fore Judge Jenkins, who had succeeded Judge Rodey, 
Jones was held entitled to possession, and on July 21, 1910, the court 
ordered its receiver to deliver possession to him, reserving ail other 
questions raised under his pétition for further détermination. By a 
pétition dated September 14, 1911, Franceschi asked the District Court 
10 set aside the order of July 21, 1910, alleging that it had been entered 
"without any jurisdiction or right for making the same." This péti- 
tion was brought by Franceschi alone. In it the above order of June 
7, 1907, was set forth at length, and also parts of the above final de- 
cree entered May 18, 1910. On November 15, 1911, this pétition was 
heard and overruled by Judge Jënkins' successor, Judge Chàrlton. 
Jones' possession under the title conveyed to him by the Alvarados has 
thus continued, without interruption, since July, 1910. 
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The only rights in the property asserted by F'ranceschi are, as ap- 
pears from his bill, rights assigned to him by heirs of Félix Olivier! 
at various times between May 19, 1910, and October 26, 1912. Un- 
less he had shown that the Olivieri succession owned the property and 
that Jones' grantors, the Alvarados, had only a mortgagee's interest 
capable of being conveyed by them to him, Franceschi's bill could not 
be maintained and was rightly dismissed. 

[ 1 ] Various dealings relating to the property, between FeHx Olivieri 
and the Alvarados, prior to their above lease to him on October 24, 
1900, appear from the record. The earliest in date was an absolute 
conveyance of the property from him to them, in 1878, in payment of 
a debt. Thèse dealings and the documents evidencing them are re- 
viewed in the opinion of the District Court ordering dismissal of Fran- 
ceschi's bill. The District Judge concluded from them that there was 
nothing to show said lease to havé been anything except what it pur- 
ported to be on its face, a leasè of the property with the option to pur- 
chase. In this conclusion we agrée. It follows that the Alvarados 
were owners, not mortgagees, of the property at the time of Olivieri's 
death, and that such rights as belonged ta Olivieri by virtue of his 
leasehold intçrest werei, at most, ail that the Olivieri succession could 
claim. 

[2] With regard td Judge Rodey's order of June 7, 1907, the Dis- 
trict Court consîdered his subséquent order on August 12, 1909, as 
showing that the order of June 7, 1907, could not bave been regarded 
by the parties or by the court as Settling the nature of the Alvarado 
claim to the property. As to the récitals of consent in said order, 
évidence was held admissible to show the circumstances under which 
it was made, and the conclusion was reached that said order was in- 
tended only as "a provisional arrangement under which the parties 
and the court hoped that a sale of the property would be made, whereby 
every one would receive what was due to him." The District Court 
further found that there had in efïect been a disaffirmance within the 
six months' period referred to in Judge Rodey's order; the whole 
plan having f allen throùgh, and the decree contemplated by the order 
having thereupon been permitted to lapse. In thèse conclusions we 
find no error, and none, therefore, in the dismissal of Franceschi's 
bill because of them. 

The same order of June 7, 1907, has been before us upon appeal in 
another case from the same District Court. Jones v. Pettingill et al., 
245 Fed. 269, 277, 278, 157 C. C. A. 461. We find no reason to modi- 
fy the views there expressed against its efficacy as a détermination of 
title to the property hère involved. 

It is unnecessary, in view of the conclusions above stated, to dis- 
cuss in détail the further defence asserted by Jones, that Franceschi 
had in any event estopped himself from asserting rights in the prop- 
erty adverse to Jones, such as the bill allèges, by his written agreement 
with Jones, dated October 29, 1912. This was an agreement made in 
view of a claim presented by Jones against the Olivieri succession, in 
Olivieri v. Olivieri, for unpaid rentals under the above lease ; Jones 
having acquired the Alvarados* rights thereto. In considération of 
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Jones' waiver of the claim thus presented, and of his agreement to 
dismiss his pétition based upon them, Franceschi made sale to Jones 
of certain other property at an agreed price. The District Court 
found that Jones had consistently acted upon this agreement, and had 
given up the rents claimed by him. Franceschi fails to satisfy us that 
the District Court erred in so concluding. 

The decree of the District Court appealed from is afHrmed, and the 
appellee recovers his costs of appeal. 
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VULCAN METALS CO., Inc., et al. v. SAMB. 

(Circuit Court of Appeals, Second Circuit. January T, 1918. On Pétition 
Qf Plalntiffs in Error for a Rehearlng, February 13, 1918.) 

Nos. 35, 36. 

1. Fbaxjd <S=11(1) — Sale — Misrepresentations — I'tjffing. 

Where the buyer of vacuum cleuners and materials and machinery 
for their manufacture was allowed full opportunlty to inspect the clean- 
ers and test tliem, misrepresentations coucerning thelr quallties and pow- 
ers should t)e deemed mère pufflng talk, whleh would net give rlse to an 
action for deceit. 

2. FRAUD <©=11(1) — MiSREPRESENTATION SALES. 

Where a seller of a large number of vacuum cleaners already manu- 
factured, with materials and machinery for their manufacture, repre- 
sented that they had not been put on the market, such représentation 
was one of fact, the falsity of whlch would ghe rise to an action for 
deceit. 

3. Fbaud i®=364(1) — Actions — Evidence — Question for Jury. 

Where a buyer asserted that the seller was guilty of false représenta- 
tions, amounting to deceit, the question whether the seller' s représenta- 
tives made the représentations asserted held, under the évidence, for the 
jury. 

4. FrAUD <g=336~MlSREPRBSENTATI0NS — DEFENSES— RETRACTION. 

A selier's retraction of a f aise statement made in negotiations prior to 
the tlme the parties entered into the contra et is a good défense in an 
action for deceit by the buyer, and this is so where the seller delivered to 
the buyer a written retraction under circumstances warranting the be- 
lief that the buyer would inform himself of its contents. 

5. Fraud <®=550 — Actions — Buriden of Proof. 

Where a buyer asserted that the seller made a false statement, and 
the seller defended on the ground that it had retracted the same, the 
burden of proving the retraction is on the seller. 

6. Fraud <@=»64(1) — Actions — Jury Question. 

A statement in a written contract of sale, showlng that vacuum clean- 
ers sold had been placed on the market, cannot as a matter of law be 
treated as a retraction of the selier's misrepresentations that such appli- 
ances had not been placed on the market ; but the question whether the 
statement was brought to the notice of the buyer's représentatives is for 
the jury. 

t. Sales <g=3l24 — Rescission — Retubn of Goods. 

Where a buyer made no offer to return articles delivered, he cannot, 
despite the selier's misrepresentations, rescind the contract, and escape 
liabllity on notes given for the purchase price. 

^cbFoi other cases see same topio & KBY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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8. BeOKEIIS^S=>94^-ATJTHOBITT — KEPBBfiffiNTATIONS. 

A broker, who for a corporation negotlated a sale of vacuum clean- 
ers, wlth machinery and materlals for thelr manufacture, is wlthout au- 
thorlty to iiiake représentations that sueh cleaners had not prevlously 
b'eea put on the mark'et. 

On Pétition of PlalntifCs in Brror for a Behearing. 

9. Sales ®=>348(1) — ^Subject-Matteb of Counteeclaim. 

Ùnder Code Civ. Froc. N. Y. g 501, declaring that the défendant may 
set up as a counterclaini a cause of action arising out of the contract or 
transaction set forth in the complaint as the foundation of plaintiff's 
clalm, or connected wlth the subject-matter of the action, and in an 
action on contract any other cause of action existing at the commencement 
of the action, a buyer, sued on notes glven for the purchase price, cannot 
set up as' a counterclaim an action of deceit for the seller's mlsrepresen- 
tations. 

Hough, Circuit Jtidge, dissenting in part, and Learned Hand, District 
Judge, dissenting in part on rehearlng. 

In Error to the District Court of the United States for thé South- 
ern District of New York. 

Action by the Vulcan Metals Company, Incorporated, against the 
Simmons Manuf acturing Company, begun in the state court and re- 
moved to the fédéral court, together with an action by the Simmons 
Manufacturing Company against the Vulcan Metals Company, In- 
corporated, and Albert Freeman, who counterclaimed. There was a 
judgment for the Simmons Manufacturing Company, défendant in 
the fàrst action, and for it as plaintiff in the second, the counterclaim 
of the défendants Vulcan Metals Company, Incorporated, and Albert 
Freeman bdng dismissed, and the Vulcan Metals Company, Incor- 
porated, and another bring error. Judgment in the action by the Vul- 
can Metals Company rev.ersed, and judgment in action on notes modi- 
fied, so as not to dismiss the counterclaim on the merits, and otherwise 
affirmed. 

Writ bf error to two judgments of the District Court for tbe Southern 
District of New York, entered in the first case upon a verdict dlrected by the 
court dlsmlssing the complaint, and in the second case, upon a verdict dl- 
rected by the court in favor of the plaintiff for the sUm of $43,423.04. The 
complaint In the first action was for deceiti brought in tbe state court and 
removed for dlvôrsity of oltlzenshlp to the District Court. The complaint in 
the second was orlginally brought in thé District Court, about a montb after 
the first suit, and was upon three notes, for $15,000, $12,500, and $12,500, 
respectively. In the complaint on the second action the défendants set up. 
the same fàcts which they laid In thelr coihplaint in deceit, and which they 
hère pleaded as a défense to the action on the notes and as a counterclaim. 

The glst of the complaint in the first action was the fraudulent procurement 
by the Simmons Manufacturing Company of a contract executed by tbe de- 
fendant Freeman; on behalf of the y alcaa, Metals Company, Incorporated, 
by which he purchased from the Simmons Company for $75,000 «11 the tools, 
dles, and equipment owned by it for the manufacture oflts vacuum cleaning 
machines, ail manufaetured machines and unassembled parts, as set forth in 
a schedule thereto attached, and ail Inventions, applications, and letters patent 
owned by the Simmons Company in vacuum cleaners, together wlth certain 
proposed improvements to be rnade thereon. ; The complaint further allèges 
that the, offlcers and agents of the Slnimons Manufacturing Company made 
false représentations as to the character of tlië vacuum cleaners so sold and 
the extèrit'to which they had been used upon the market, to which the Vulcan 

^;;:=>Far other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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Metals Company, Iiiporporated, acted to Its préjudice, because the machines 
aud patents were totally Inefflcient and uinnarketable. The notes sued on in 
the second cause of action were three of those given as part of the purchase 
])riee. The District Judge directed a verdict for the Simmons Manufacturlng 
Company in both actions, upon the theory that no actionable fraud had been 
made out, and the eorrectness of thls ruling Is the turning point in the case. 

The plaintitï In the first action was a corporation, of whlch Albert Freeman, 
one of the défendants in the second action, was a promoter. He was an 
indorser of the notes, and conducted the negotlatlons whlch resulted In the 
purchase by hlm of the vacuum cleaners on behalf of the plaintlff. He testl- 
fled to certain représentations made to hlm at the tlme as an inducement to 
his enterlng into the contract. Thèse représentations emanated in the tirst 
instance from one Flynn, wlio had been apparcntly authorized by the Sim- 
mons Manufacturing Company to act as a brol^er in the sale of the machines 
and the patents. Flynn's aiithority to represent the Simmons Manufacturing 
(Company in respect of such repre.'^entatlons would he a turning point in the 
case, except for the fact that Freeman swore that the président of the com- 
I)any, one Simmons, and Its gênerai counsel, Barnes, had repeated ail of 
Flynn's statements durlng the negotiations and that he had relled upon them. 
It therefore became essential to détermine, since Simmoiis was clearly 
authorized to represent the Simmons Manufacturing Company, whether the 
misrepresentations would support an action of decelt. They were of two 
classes — those touching the efflciency of the vacuum cleaner; and, second, 
that no attempt had been made to market the machines by the Simmons 
Manufacturing Company. 

The first of thèse classes is substantially the same as those contained in a 
booklet issued by the Simmons Manufacturing Company for the gênerai sale 
of the vacuum cleaners. They include commendations of the eleanllness, econ- 
omy, and efRciency of the machine; that It was absolutely perfeet in even the 
smallest détail ; that water power, by whlch It worked, marked the most 
economical means of operating a vacuum cleaner with the greatest elhciency ; 
that the cleaning was more thoroughly done than by beating or brushing ; 
that, having been perfected, It was a necessity whlch every one could afïord ; 
that it was so simple that a chlld of six could use It; that it worked côm- 
pletely and thoroughly ; that it was simple, long-lived, easlly opéra ted, and 
effective ; that it was the only sanltary portable cleaner on the market ; that 
perfeet satisfaction would resuit from its use ; that it would last a llfetlme ; 
that it was the only practlcal jet machine on the market; and that perfeet 
satisfaction would resuit from Its use, if properly adjusted. The booklet is 
in gênerai the ordinary compilation, pufflng the excellence and powers of the 
vacuum cleaner, and asserting Its superiority over ail others of a similar sort. 
Flynn made a démonstration of the cleaner to Freeman with borax sprlnkled 
upon the carpet, and allowed hlm to take one for experlment, whlch he re- 
tained for some tlme. 

The second class of misrepresentations was that the Simmons Manufactur- 
ing Company had not sold the machine, or made any attempt to sell it ; that 
they had not shown it to any one ; tliat It had never been on the market, and 
that no one outside of the company oflicials and the men In the factory knew 
anything about it ; that they had manufactured 15,000 pf them, but before 
making any attempt to market it they had been told by thelr agent that it 
would be a mlstake for them to attempt to sell thèse along with thelr ordinary 
Une, whlch was furnlture; that on that account they had withdrawn them 
from the market and had never made any attempt to put them out. Sweet- 
land, one of the promoters of the Vulcan Metals Company, Incorporated, swore 
that Flynn had stated that the machines had been marketed, but marketed 
successfuUy. ïhere was therefore a dlscrepancy between the testimony of 
thèse two représentations, but for the purposes of the action it is not hère 
material, since the complalnt was based upon the représentation that the 
machines had not been sold. 

Tliere was évidence that the machines, when explolted by the Vulcan Metals 
Company, Incorporated, proved to be IneCCective and of little or no value, 
aud that thelr manufacture was dlacontiiiued by that company not very lohg 
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after they had undertaken It. There was also évidence that several of tlie 
Western agents of the Simmons Manufacturlng Company had had the ma- 
chines In stock and had attempted to market some of them ; that they had 
been unsuccessful In thèse efforts, owing for the most part to the fact that 
the water pressures, where they had been sold, had not been suffieient to es- 
tabllsh the necessary vacuum. Just what the vacuum was In the places where 
the machines were unsuccessful dld not deflnltely appear lu any of the pfoof. 

Wilson B. Brice, of New York City (Charles H. Hyde, of New York 
City, of counsel), for Vulcan Metals Co., Inc. 

Sullivan & Cromwell, of New York City (Clarke M. Rosecrantz 
and E. H. Sykes, both of New York City, of counsel), for Simmons 
Mfg. Co. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The first question is of the misrepresentations touching 
the quality and powers of the patented machine. Thèse were gênerai 
commendations, or, in so far as they included any spécifie facts, were 
not disproved; e. g., that the cleaner would produce 18 inches of 
vacuum with 25 pounds water pressure. They raise, therefore, the 
question of law how far gênerai "puffing" or "dealers' talk" can be the 
basis of an action for deceit. 

The conceded exception in such cases has generally rested upon the 
distinction between "opinion" and "fact"; but that distinction has not 
escaped the criticism it deserves. An opinion is a fact, and it may be 
a very relevant fact ; the expression of an opinion is the assertion of 
à belief, and any rule which condones the expression of a consciously 
false opinion condones a consciously false statement of fact. When 
the parties are so situated that the buyer may reasonably rely upon 
the expression bi the seller's opinion, it is no excuse to give a false 
one. Bigler v. Flickinger, 55 Pa. 279. And so it makes much différ- 
ence whether the parties stand "on an equality." For example, we 
should treat very differently the expressed opinion of a chemist to a 
layman about the properties of a composition from the same opinion 
between chemist and chemist, when the buyer had fuU opportunity to 
examine. The reason of the rule lies, we think, in this: There are 
some kinds of talk which no sensible man takes seriously, and if he 
does he suffers from his creaulity. If we were ail scrupulously honest, 
it would not be so; but, as it is, neither party usually believes what 
the seller says about his own opinions, and each knows it. Such state- 
ments, like the claims of campaign managers before élection, are 
rather designed to allay the suspicion which would attend their ab- 
sence than to be understood as having any relation to objective truth. 
It is quite true that they induce a compilant temper in the buyer, but 
it is by a much more subtle process than through the acceptance of his 
claims for his wares. 

So fàr as concerns statements of value, the rule is pretty well fixed 
against the buyer. So. Dev. Co. v. Silva, 125 U. S, 247, 256, 8 Sup. 
Ct. 881, 31 L. Ed. 678; Gordon v. Butler, 105 U. S. 553, 26 L. Ed. 
1166; Lehigh Zinc, etc., Co. v. Bamford, 150 U. S. 665, 14 Sup. Ct. 
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219, 37 L. Ed. 1215. It has been applied more generally to statements 
of quality and serviceability. Kimball v. Bangs, 144 Mass. 321, 11 
N. E. 113; Neidefer v. Chastain, 71 Ind. 363, 36 Am. Rep. 198; War- 
ren v. Doolittle, 61 111. 171 ; Hunter v. McLaughlin, 43 Ind. 38. But 
this is not always so. lowa, etc., Co. v. Amer. Heater Co. (C. C.) 
32 Fed. 735. As respects the validity of patents it also obtains. 
Reeves v. Corning (C. C.) 51 Fed. 774; Dillman v. Nedlehoffer, 119 
m. 567, 7 N. E. 88 ; Huber v. Guggenheim (C. C.) 89 Fed. 598. Cases 
of warranty présent the same question and hâve been answered in the 
«ame way. Chalmers v. Harding, 17 L. T. (N. S.) 571; Farrow v. 
Andrews, 69 Ala. 96 ; Bain v. Withey, 107 Ala. 223 ; ^ Gaar, etc., Co. v. 
Halverson, 128 lowa, 603, 105 N. W. 108; Bartlett v. Hoppock, 34 
N. Y. 118, 88 Am. Dec. 428. Contra, Elkins v Kenyon, 34 Wis. 93. 

In the case at bar, since the buyer was allowed f ull opportunity to 
«xamine the cleaner and to test it out, we put the parties upon an 
equality. It seems to us that gênerai statements as to what the cleaner 
would do, even though consciously f aise, were not of a kind to be taken 
literally by the buyer. As between manufacturer and customer, it 
may not be so ; but this was the case of taking over a business, after 
ample chance to investigate. Such a buyer, who the seller rightly ex- 
pects will undertake an independent and adéquate inquiry into the 
actual merits of what he gets, has no right to treat as material in his 
détermination statements like thèse. The standard of honesty permit- 
ted by the rule may not be the best; but, as Holmes, J., says in Deming 
V. Darling, 148 Mass. 504, 20 N. E. 107, 2 L. R. A. 743, the chance 
that the higgling preparatory to a bargain may be afterwards trans- 
lated into assurances of quality may perhaps be a set-ofï to the actual 
wrong allowed by the rule as it stands. We therefore think that the 
District Court was right in disregarding ail thèse misrepresentations. 

[2,3] As respects the représentation that the cleaners had never 
been put upon the market or offered for sale, the rule does not apply ; 
nor can we agrée that such représentations could not hâve been ma- 
terial to Freeman's décision to accept the contract. The actual test 
of expérience in their sale might well be of critical conséquence in his 
décision to buy the business, and the jury would certainly hâve the 
right to accept his statement that his reliance upon thèse représenta- 
tions was determinative of his final décision. We believe that the 
facts as disclosed by the dépositions of the Western witnesses were 
sufficient to carry to the jury the question whether those statements 
were false. It is quite true, as the District Judge said, that the num- 
ber of sales was small, perhaps not 60 in ail ; but they were scattered 
in varions parts of the Mountain and Pacific States, and the jury 
might conclude that they were enough to contradict the detailed state- 
ments of Simmons that the machines had been kept ofï the market 
altogether. 

The Simmons Manufacturing Company insists that there was no 
évidence that Simmons, who was the only party authorized to speak 
for that Company, knew that the goods had ever been put on sale, 
and it is quite true that there was no such direct évidence. It is at 
least arguable whether the évidence was sufficient to allow a jury to 

> 18 South. 217. 
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say that Simmons had known of thèse efforts. The results of the sales 
seem to hâve corne to the knowledge only of the local agents, but 
we think a jury might say that the îact of their sale and the décision 
of the agents to sell them might hâve been authorized by the home 
office, and that Simmons might hâve known of both. While, there- 
fore, if the case turned only upon Simnions' knowledge of the failure 
of the machines upon sale, we should hardly think the évidence suffi- 
cient to justify any inference that he did know, yet, since the fraud 
alleged was of the fact of sale alone, the évidence did not justify a 
directed verdict. Such a misrepresentation might hâve been material' 
to Freeman in the exécution of the contract, since, if he did learn that 
they had béén on sale, he might well hâve insisted that the results of 
those sales should be disclosed before he proceeded. Sweetland's tes- 
timony to the contràry only discrédits Freeman's statements; it can- 
not be itself the basis of any recovery. 

[4-6] The next question is as to whether any such misrepresenta- 
tions were conclusively cured by the récital in the contract of pur- 
chase as follows : 

"The party of tlie first part [the Simmons Company] has been engaged In 
the manufacture of a certain type of vacuum cleanlng machines, and the par- 
ties of the first and second part [the National Suetlon Cleaner Company] hâve 
been engaged in the sale thereof." 

We ail agrée that an adéquate retraction of the false statement be- 
fore Freeman executed the contract would be a défense. Whether 
this be regarded as terminating the conséquences of the original wrong„ 
or as a, correction of it, is of little importance. Further, we agrée 
that, even if Freeman had in fact never leamed of the retraction, it 
would serve, if given under such circumstances as justified the utterer 
in supposing that he would. For example, a letter actually delivered 
into his hands containing nothing but a retraction would be a défense,, 
though it abundantly appeared that he had never read it. His loss 
might still be the conséquence, and the reasonable conséquence, but 
for the letter, of the original fraud ; but the writer would hâve gone 
as far as necessary to correct that fraud, and we should not be dis- 
posed to hold it as an insurer that its correction should be effective. 
Judge WARD and I, however, do not think that such a récital in such 
a place was certain to catch the eye of the reader, and that therefore 
neither was the defendant's duty of retraction inevitably discharged, 
nor, what is nearly the same thing, did the défendant show beyond 
question' that Freeman actually saw it. As a retraction the récital was 
a défense, and the défendant had the burden of proof. As notice to 
Freeman actually conveyed, it may hâve been only évidence upon the 
causal séquence between the wrong and the in jury; but we attach 
no great significance to that distinction. The fact that he signed the 
contract appears to us to be some évidence upon which the jury might 
say that he could not hâve seen the récital. That dépends upon how 
much importance they think he attached to the original représenta- 
tion, àrid that dépends in turn upon what they thought of his story. 
If they did beliCve that the représentation was of critical conséquence 
in his décision, they might infer that he did not see it, or he would 



VULCAN METALS 00. V. SIMMONS MFG. CO. 859 

not hâve gone on without some explanation. The very silence of the 
testimony upon the question might be taken to infer that he had not 
noticed it, even at the trial, just as it might also be taken to indicate 
that he had fabricated the whole story, and hoped the récital would 
escape the notice of'the défendant. In any event, the interprétation 
of the whole transaction appears to us not to be so clear that reason- 
able people might not corne to opposite conclusions upon it, and that 
involves a submission to the jury. It is perhaps of some importance 
that no allusion to the récital appears in the record. 

[7, 8] It results fromthe foregoing that the judgment in the action 
for deceit must be reversed. In the action upon the notes the judg- 
ment upon the notes will be affirmed, because the Vulcan Metals Com- 
pany, Incorporated, did not make any oflfer to return the machines, 
tools, and patents, which were not shown to be without any value, and 
consequently it was in no position to rescind. The judgment in that 
action dismissing the counterclaim must, however, be reversed, since 
the counterclaim involved the same f acts as the complaint in the action 
for deceit. Flynn's agency appears in this record only by his décla- 
rations, and he was not shown to hâve any authority to speak for the 
Simmons Company. He was at most only a broker, and as such his 
représentations in the negotiations as to the prior conduct of the Sim- 
mons Company touching sales of machines were not within his au- 
thority. The same applies upon this record to Barnes, the gênerai 
counsel of the défendant. The proof of their authority may, of course, 
be différent upon the next trial, as to which we naturally hâve nothing 
to say. However, no représentations should be allowed as to the 
efficiency, durability, or economy of the cleaners, and the case should 
be tried upon the sole issue whether the défendant, through duly au- 
thorized agents, represented to Freeman that the goods had not been 
put on sale when in fact they had, whether this représentation was 
material to Freeman's exécution of the contract, whether the inser- 
tion of the récital into the contract was ail that was reasonably neces- 
sary by way of retraction, and, if not, whether Freeman did not ac- 
tually read it in the contract. 

Judgment in the action of deceit reversed, and new trial ordered. 
Judgment in the action on the notes affirmed so far as it gives judg- 
ment on the notes, and reversed so far as it dismisses the counterclaim, 
and new trial upon the counterclaim ordered. 

HOUGH, Circuit Judge (dissenting in part). The one point on 
which I cannot agrée with the majority is the effect of the statement 
(it makes no différence whether it is called a "récital" or by some other 
name) contained in a contract which was signed by Freeman bef ore 
he suffered any loss and at the moment he entered into obligation. 
The opinion of the court holds that this retraction or correction cannot 
be judicially held adéquate or sufficient to conclude Freeman, if "in 
fact [he] did not see it." But he never denied seeing it; and the 
majority holding is in effect that, though signature of contract is ad- 
mitted, and reading of ail of it not denied, yet, in the absence of a 
spécifie admission of reading with compréhension, a case was made 
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for the jury, because there is no presumption of reading, or at least 
of the intelligent reading, of an admittedly signed contract. 

A man is held to be bound by a contract because he is presumed 
to know what it means and says; as the greater includes the less, I 
should consider him bound to a compréhension of the ordinary mean- 
ing of the words employed. The présent ruling seems to me but a 
direction as to how to give évidence upon another trial. 

On Pétition of Plaintifïs in Error for a Rehearing. 

PER CURIAM. We hâve concluded that the judgment in this ac- 
tion on the notes should be modified, se as to affirm the money judg- 
ment in favor of the plaintiff below, and to dismiss (but not upon the 
merits, as was donc below) the counterclaim interposed. This counter- 
claim is substantially the action for deceit. That it did not constitute 
a défense was suflficiently set forth in our previous opinion. 

[9] Whether the same allégations of fact can be used as a counter- 
claim is a question that dépends upon the construction of section 501, 
Code Civ. Proc. N. Y. The cause of action is on the contract evi- 
denced by the notes in suit; the counterclaim is in tort, and therefore 
the question is whether such tort cause of action arises out of the 
transaction set forth in the complaint or is "connected with the sub- 
ject of the action." Underlying and governing this question of pro- 
cédure is the légal fact that this action of deceit présupposes and rec- 
ognizes a contract valid and enforceable. If there was not such a con- 
tract, this particular action of deceit could not exist, and no effort is 
or can be made in this proceeding to set aside, invalidate, or nullify 
either the contract evidenced by the notes or the contract out of which 
the notes arose. That this counterclaim did not, in the language of the 
statute, arise out of the contract or transaction set forth in the com- 
plaint, is too plain for argument; whether it is "connected with the 
subject of the action" is a question which we résolve in favor of 
plaintiff below. The question is often difficult, but, as was said in 
Carpenter v. Manhattan, etc., Co., 93 N. Y. 556, "the counterclaim 
must hâve such relation to and connection with the subject of the ac- 
tion that it will be just and équitable that" the controversy be settled 
in one action. If a more rigid or formai test be looked for, the best 
is that of reciprocity. Adams v. Schwartz, 137 App. Div. 235, 122 N.. 
Y. Supp. 41, and cases cited. 

Making application of this test, could the payées of the notes, when' 
sued in deceit, set up the notes as a proper counterclaim? Certainly 
not. The action of the lower court in dismissing the counterclaim on 
the merits naturally followed from its disposition of the action of de- 
ceit ; the writ of error herein complained of what was done. We sus- 
tain the writ only in so far as the counterclaim was dismissed on the 
merits, modifying the judgment below by striking out those words. 
The judgment is otherwise affirmed. 

LEARXED UAND, District Judge (dissenting). I think the judg- 
ment on the notes should be reversed, along with the judgment on 
the counterclaim, and that both should go back for the new trial. 
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NILE IRR. DIST. et al. v. GAS SECURITIES CO. 

(Circuit Court of Appeals, Eiglith Circuit. February 1, 1918.) 

No. 4953. 

1. Taxation (©=j249 — Irrigation Districts — Exclusion op Dands. 

Wliile Rev. St. Colo. 1908, § 3458, déclares that in no case shall any 
land be taxed for irrigation purposes wliioli f rom any natural cause 
canuot be irrlgated or is incapable of cultivation, yet, as the exemption 
provided by section 3440 witti respect to lands already irrigated is lost, 
unless claimed, the exemption contained in section 3458 is waived, where 
entrymen on public lands, instead of objecting to the inclusion of thelr 
land.s within an irrigation district, petitioned for Inclusion as soon as 
they should acquire a freehold title. 

2. Waters and Water Courses <S=3226 — Irrigation Districts — Exclusion of 

Land. 

The provision for payments on inclusion of lands in an irrigation dis- 
trict, contained In Rev. St. Colo. 1908, § 3474, is for the benetit of the 
district, and may be waived ; hence lands, having been included within a 
district, cannot be excluded therefrom because compliance with the pro- 
vision was not required. 

3. Waters and Wateb Courses <ê=>226 — Irrigation Districts — Exclusion. 

Under Rev. St. Colo. 1908, § 3484, the board of dlrectors of an irriga- 
tion district cannot exclude lands therefrom on pétition of the owners, 
where there are outstanding bonds. 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit by the Cas Securities Company against the Nile Irrigation Dis- 
trict and others. From a decree for complainant, défendants appeal. 
Affirmed. 

Walter S. Coen, of Ft. Morgan, Colo., and Max D. Melville and I. 
B. Melville, both of Denver, Colo., for appellants. 

Platt Rogers, James Grafton Rogers, and Edmund Rogers, ail of 
Denver, Colo., for appellee. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. The District Court enjoined the direc- 
tors of a Colorado irrigation district, on the application of a holder of 
its bonds, from making an order excluding lands alleged to be embrac- 
ed in the district. An appeal is . prosecuted from that decree. The 
district was formed under the laws of Colorado providing for the 
organization and management of irrigation districts. Sections 3440- 
3494, Rev. Stats. of Colorado 1908. In a gênerai way this portion of 
the statutes is modeled upon the Wright Act, adopted by California in 
1887 (St. 1887, p. 29), and its subséquent amendments, but tjiere are 
some important différences between them. The gênerai scheme of 
organization requires pétitions for the forrnation of the district to be 
presented to the county board and a hearing to be accorded to those 
interested, and then the county board may make an order defining the 
district's boundaries. A vote of landowners in the district follows on 

i©=»For other cases see eame toplc & KBY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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the question of ratification of the organization. If bonds are îssued, 
a proceeding- may be had in the state court for the confirmation of the 
issue. : Section 3440 of the Colorado Statutes is as follows ; 

"Whenever a majority of the résident . freeholders owning lands in any 
district désire to provide for the irrigation of the same they may propose the 
organization of an irrigation district under the provisions of this act, and 
when so organized each district shall bave the powers conferred or that may. 
hereàftër be conferred by law upon such Irrigation district: Provided, that 
where ditches, çanals or réservoirs hâve béen construeted ttefçire the passage of 
this act, such ditches, canals, réservoirs and franchises, and the lands watered 
thereby, ghall be exempt, from the opération of this law, except such district 
shall be formed to purchase, p,cqulre, lease or rent such dltclies, canals, réser- 
voirs and their franchises." 

Section 3441 provides for pétitions by freeholders of the proposed 
district asking the county board to cfeàté the district and to define its 
boundaries, and for notice by publication of a hearing upon the ap- 
plication. Section 3442 gives the county board power to fix the 
boundaries of the district, but contains this prôviso : 

"Provided, that sald board shall not modlfy such proposed boundaries de- 
scribed in the pétition so as to chaiige th^ objects of sald pétition or so as to 
exempt froin the opération of this act aïiy l,an,d wlthlh the boundaries pro- 
posed by the pétition susceptible to irrl^at^ôn by thé same system of water- 
■vvoi-lis applicable to other'lailds in such proposed district; rior shall any land 
which wlll not in the judgment of the bôard be benetited by such proposed 
System be included in f),uch district if the owner thereof shall make application 
at such héàrihg to withdraw the samè." ■ ■ - 

Other provisions of the statutes are as follows : 

Section 3450: "AU waters dlstrlbuted shp.ll be apportjoned to each landowner 
pro rata to the lands assessed under this act withiu such district. The board 
of directors shall bave power to lease or rent the use of water or coritract for 
the delivery; tliereoif to occupants c>f >o.ther land within or without the sald 
district at such priées and on suçh-ternts as tjiey deem best, provided the 
rental shall not be less than one and brie-half tinies the amount of the district 
tax for whl«h sald land would bé liàbie If hèld as a fréehold." 

Section 3458: "It shall be the duty of the county: aseessor of 'any coun^ 
ty embraelng the whole or a part of any irrigation district, to assess and 
enter upon his records as assessbr In its approprlate coIUmn, the assessment of 
ail real estate, exclusive of improvements, situate, lylng andbeihg withln any 
Irrigation district in whole or In part of such county. Immediately after sald 
assesgment shall hâve: been extendêd as provided by law, the assessor shall 
make.returns pt the total amount. <?f such assessment to the county commis- 
sioners of the Cqunty in whleh the office of sald district is locatéd. Ail lands 
within thé" district foi- the purposes of taxation uiider this act shau be valued 
by the assessor at the same rate per acrp: Provided, that Ih no case shall any 
land be taxed for irrigation pi^rposea under this açt, which from any natural 
cause cannot be irrlgated, or is incapable Qf çul.tlvation," 

Section 3471 : "The hblder or holdefs pf titîe, or évidence of tltle, repre- 
sentlng à tnajority of the acreage of any body of land adjacent to or situate 
within the boundaries of any irrigation district, may hle wlth the board of 
directors of sald district a pétition in Writing, praying that such lands be in- 
cluded in such district. The pétition shall describe tiie tracts, or body of land 
owned by the petitlbners, but stieh deseriptioii need not be more particùlar than 
is required when such lands are ^tè^éd by the county assessor in the assess- 
ment book. Such pétition shall ;be deemed to glve the assent of the petitlon- 
ers to the inclusion in sald district of the :lands described In the pétition, and 
such pétition niustr be acknowledged in the saçae manner that conveyances 
of land are required to be acknowledged." 

Section 3473: "The board of directors, at the tlme and place mentioned in 



NILE IBE. DI8T. V. GA8 SEODBITIES CO. 863 

said notice, or at sueh time or times to wUch the hearing of said pétition may 
adjourn, shall proceed to hear thie pétition, and ail objections thereto, pre- 
sented In wrltlng by any person, showlng cause as aforesald, why said pétition 
should not be granted. Tlie fallure of any person interested to show cause, 
in writing, as aforesald, shall be deemed and taken as an assent on hls part 
to the inclusion of such lands In said district as prayed for In said pétition." 

Section 3480: "Any tract of land included withln the boundarles of any such 
district, at or after its organlzatlon, under the provisions of this act, may 
be exeluded therefrom, in the manner hereln prescribed, but such exclusion of 
land from the district shall not Impair Or affect Its organlzatlon, or Us rlghts 
In or to property, or any of Its rlghts or privUeges of whatever kind or nature ; 
nor shall such exclusion affect, Impair or discharge any contract, obligation, 
lien or charge for or upon whlch it wonld or mlght become Uable or chargeable, 
had such land not been exeluded from the district." 

Section 3484: "The board of directors, if they deem it not for the best In- 
terest of the district that the lands mentioned, in the pétition or some portion 
thereof, should be exeluded from said district, shall order that said pétition 
be denled ; but if they deem it for the best interest of the district that the 
lands mentioned, In the pétition, or some portion thereof, be exeluded from 
the district, and if there are no outstandlng bonds of the district, then the 
board may order the lands mentioned in the pétition, or some deflned portion 
thereof, to be exeluded from the district." 

A pétition was presented to the county board for the organization 
of the appellant district, and the county board made an order, after 
a hearing, defining its boundaries. Subsequently bonds were issued 
by the district, and the District Court, after a hearing upon the reg- 
ularity of the proceedings, confirmed the issue of bonds. At the time 
the district was organized its boundaries included some lands that 
were a part of the public domain, and which were occupied by claim- 
ants who had initiated entries under the homestead and désert land 
laws of the United States. After the district was organized, and be- 
fore the claimants had made iinal proofs or had earned the right to 
hâve patents issued to them, thèse occupants of the public land pre- 
sented a pétition to the district board for the inclusion of thèse lands 
in the district. Each agreed to use diligence to make final proof and 
to acquire title, and in the meantime to rent the use of water from the 
district in accordance with the irrigation district statutes and to pay 
therefor an amount equal to 1% times the amount of the district tax 
for which the land would be liable, if it had been held as a freehold 
at the time the district was organized. It was f urther agreed that when 
final proof was made and title was acquired the pétition should op- 
erate as a pétition for the inclusion of the land in the district and that 
the petitioners would pay to the district a sum equal to the amount that 
they would hâve been required to pay as assessments for the payment 
of the district's bonds, if thèse lands had been included in the district 
at its organization. After final proofs had been made on some of thèse 
laiids, the district board passed a resolution including them in the dis- 
trict. Afterwards thèse landowners and some of the petitioners who 
had not made final proofs filed a request that the district board exclude 
their lands from the district. This bill was filed to enjoin the district 
board from making an order of exclusion of the lands. The board ad- 
mits that it will make the order unless restrained in this suit, and daims 
the right to do so because portions of thèse lands from natural causes 
cannot be irrigated and are incapable of cultivation, and because the 
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board had not required the owners of lands included to pay their pro 
rata sharés of past-due assessments and offered proof of thèse dé- 
fenses ; but the trial coiirt was of the, opinion that neither of thèse 
grounds justified the board's proposed action and enjoined it from 
inaking any order excluding lands embraced in the district. 

[1] Appellants' claiïn' that the bdard rnay exclnde land, if from nat- 
ural Causes it caniiot be irrigated or is incapable of cultivatîon, because, 
under the provisions of section 3458 above cited, such lands cannot 
be taxed for irrigation purposes, and there is no other reason for re^ 
taining them in the district. The claim is- not without support of au- 
thority under somewhat similar statutes. , Andrews v. Lillian Irr. Co., 
66 Neb. 458, 92 N. W. 612, 97 N, W. 336; State v. Several Parcels 
of Land, 80 Neb. 424, 114 N. W. 283; Sowerwine v. Central Irr. 
Dist, 85 Neb. 687, 124 N. W. 118; Wight v. McGuigan, 94 Neb. 
358, 143 N. W. 232. See, alsb, Xundberg v. Green River Irriga- 
tion Dist., 40 Utah, 83, 119 Pac. 1039; Laws of Utah 1909, c. 
74, § 19. The gênerai rule under such irrigation statutes is that the 
objection that lands will not be benefited by inclusion in an irrigation 
district must be made bylandowners at the time the district is or- 
ganized, when a hearing is afïorded for that purpose, or it will be 
waived. Board of Directors of Modesto Irrigation Dist. v. Tregea, 88 
Cal. 334, 26 Pac. 237; Cullen v. Glendora Water Co., 113 Cal. 503, 39 
Pac. 769, 45 Pac. 822, 1047; Knowles v. New Sweden Irr. Dist., 16 
Idaho, 217, 101 Pac. 81 ; Oregon Short Line R. Co. v. Pioneer Irriga- 
tion Dist., .16 Idaho, 578, 102 Pac. 904; Smith v. Progressive Irr. Dist., 
28 Idaho, 812, 156 Pac. 1133; Hanson v. Kittitas Réclamation Dist., 
75 Wash. 297, 134 Pac. 1083; Herring v. Modesto Irr. Dist. (C. C.) 
95 Fed. 705-722 ; Fallbrook Irrigation District v. Bradley, 164 U. S. 
112, 168, 17 Sup. Ct. 56, 41 h. Ed. 369. 

The provision for exemption from taxation found in section 3458 
of the Colorado Statutes is not more explicit than the provision found 
in section 3440, whereby lands watered by.ditches constructed before 
the passage of the act are exempted from the opération of the act, 
which includes the right of taxation. In the case of Wilder v. Board 
of Directors of South Side Irr. Dist., 55 Colo. 363, 135 Pac. 461, the 
Suprême Court of Colorado, construing the terms of this irrigation act, 
held that a landowner, who would hâve been entitled to the protection 
of the proviso in section 3440, waived the benefit of its terms, if he 
did not appear at the hearing for the organization of the district, or 
at the proceedings for confirmation of the bond issue, and submit his 
objections to inclusion in the district. If one whose lands are already 
watered by a sufificient System of irrigation may be included in the 
district for failure to make such objection, there is no reason why one 
whose lands cannot be watered by the proposed plan should not also 
make his objections in a similar manner, or be held to hâve waived the 
right to object subsequently. No objection is shown to hâve been made 
by petitioners, either to the formation of the district or to the con- 
firmation of the issue of bonds ; but on the contrary, petitioners gave 
their formai written assent to be included in the district after final 
proof s had been made on their lands and title was acquired, and agreed 
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that the board could proceed on such pétitions to receive their lands 
into the district. Section 3471 of the Colorado Statutes enacts that 
such a pétition by one holding évidence of title shall be deemed to give 
the assent of the petitioners to the inclusion of the lands within the dis- 
trict. The effect of such a pétition by an entryman of the pubHc lands 
is also to give his assent to such inclusion, when he has earned the right 
to a patent, and has made no objection either to the formai inclusion 
of his lands or to the confirmation of the issue of bonds. Cannon v. 
Hood River Irr. Dist., 79 Or. 71, 154 Pac. 397; Carson v. Cudworth, 
26 Colo. App. 131, 140 Pac. 935. 

[2,3] By the terms of section 3474 of the Colorado Statutes, the 
board of directors, to whom is presented a pétition for inclusion in an 
irrigation district, may require, as a condition précèdent to granting 
its prayer, that the petitioners pay to the district such respective sums, 
as nearly as can be estimated by the board, as the petitioners woulu 
hâve been required to pay to the district as assessments for the pro 
rata share of bonds issued. The pétition that w^as presented to tht 
board contained an agreement for the payment of such amounts, but 
the board made the order of inclusion without first requiring payment 
by the petitioner. This provision was for the benefit of the district 
and is not made a condition précèdent by the statute, and the board 
waived the requirement of payment at that time by its action in in- 
cluding the lands. Under the terms of section 3484 of the Colorado 
Statutes, the board has power to exclude lands from the district, upon 
pétition of the owners thereof, but their power is subject to the limi- 
tation that there are no outstanding bonds of the district. As the lands 
tipon which final proof was made were included in the district, the 
board was without power to exclude them therefrom, and the injunc- 
tion was properly issued restraining the board from taking such ac- 
tion. 

Some questions bave been argued as to the right of the board to 
exclude the lands of claimants under the public lands laws, who had 
not made final proofs; but, as it is not shown that an order had been 
made including such lands, the subject does not require further at- 
tention. 

The decree will be affirméd. 



FRANKE V. MTJRKAY. 

(Circuit Court of Appeals, Eightli Circuit. February 14, 1918.) 

No. 5053. 

1. ARMY and ÎVAVT i®=20 OONSTITOTIONAI, IvAW <S=>62 DELEGATION OF 

Législative Powers— Authoeity. 

Sélective Draft Act May 18, 1917, e. 15, 40 Stat. 76, is valid, in se far 
as it authorizes tlie Président to malie rules and régulations for its 
enforcenient having the efCect of law, and is not open to attack as a 
délégation of législative authority. 

^=3Foi other cases see saine toplc & KEY-NUMBSR in ail Key-Numbered Digests & Indexée 
248 F.— 55 
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2. Armt and Navt <S=>20 — "Deseetbb8"-^Who akb — "Pebsons Subject to 

MlLITABT LaW." 

Sélective Draft Act, § 2, provides that «11 persons drafted into the 
service of the United States shall, from the datei of the draft or ac- 
ceptance, be subject to the laws and régulations governing the regular 
army. Articles of War (Rev. St. { 1342, as amended by Act Aug. 29, 1916, 
c. 418, § 3) art. 2, 39 Stat. 851 (Comp. St. 1916, § 2308a), déclares that 
ail offlcers and soldiers belonging to the regular army, ail volunteers, 
from the date of their muster or acceptance, and ail other persons law- 
fuUy called, drafted, or ordered into or to duty or for training In the serv- 
ice, from the dates they are requlred by the terms of the called draft or or- 
der, are persons subject to military law. Held-t that one eertifled into 
mlUtary service under the Draft Act is from the date of the draft sub- 
ject to military law, and to punlshment as a déserter on account of 
his refusai to obey the summons. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Déserter.] 

3. Army and Navt <g=»20-^ARMT— Oath of Enlistment. 

Articles of War, art 109, requlring every soldier at the tlme of bis 
enlistment to take an oath of allegiance, applies only to voluntary en- 
listment, and one eertifled into military service under the Sélective Draft 
Act cannot eseape liability to military law because he had not taken 
the required oath. 

4. Armt and Navt 15=20 — Punishmént — "Violation of Sélective Draft 

Act. 

The provision of Sélective Draft Act, § 6, that It shall be a misdemean- 
or to viola te any of the provigions of the act or régulations made there- 
under, does not preclude punlshment under military law by one sub- 
ject thereto, because he was duly certified into the service; the section 
Itself expressly excepting those subject to militarj' law. 

5. Aemt and NAvy ®=s>20— Constitutional Law <S=s>318 — Due Process of 

Law— What CoNstinjTES. 

While, under the Sélective Draft Act, questions of exemption on ac- 
count of membership in a religions sect opposed to war is for détermina- 
tion of the local and district boards, and thelr finding cannot be review- 
ed by the courts, unless they were without jurisdiction or denied a fair 
hearlng, registrants are not deprived of due process of law. 

6. Armt and Navt <S=» 20— Sélective Draft Act— Exemptions. 

The détermination by local and district boards provlded for by the 
Sélective Draft Act of questions of exemption is conclusive, and can- 
not be revléwed by the courts, unless the boards were without jurisdic- 
tion, or a fair hearing was denied. 

7. Armt and Navt <g=20 — Statutes i©=»158; 159 — Rbpeal— Effect. 

Repeals by implication are never favored, and only when the two acts 
are totally inconsistent will the older be held repealed by the later. 
Therefore Articles of War, art. 2, deflning persons subject to military 
law, is not repealed by section 6 of the Sélective Draft Act, declarlng 
that a violation of any of the provisions of the act shall be a misde- 
meanor. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Pétition by Robert Henry Franke for writ of habeas corpus against 
Col. Cunliff H. Murray. From a judgment discharging the writ and 
remanding petitioner to custody, he appeals. Affirmed. 

The appellant, a citizen of the United States, between the âge of 21 and 
31, filed a pétition for a writ of habeas corpus, alleging that he Is unlaw- 
fully imprisoned and deprived of his liberty by the respondent, commandant 

(gsaFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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of Jefferson Barracks, In the county of St. Louis, state of Missouri. He 
stated in his pétition Oiat he was duly enrolled and registered under the 
act of Congress ol May 18, 1917, known as the "Sélective Draft Act"; that 
Bubsequently he was Informed by notice from the local board that he had 
been drafted for service in the mllltary establishment o( the United States 
under said act of Congres»; that in response to said notice he attended upon 
sald board, and claimed exemption under the terms of said act, on the 
ground that he was a member of a well-recognlzed reltgious sect and or- 
gaalzation, whose principles and creed forbid its members particlpatlng in 
war In any form, and that his religions convictions were against war or 
participation theretn, which elaim was by the board rejected; that, having 
been found physlcaUy qualified for service, he was duly notifled to report 
(or, transportation to a military encampment of the United States, for the 
purpose of betag assigned to duty as a member of said military establish- 
ment of the United States; that he refused to appear in response to the no- 
tice given him, whereupon he was arrested and taken into custody by di- 
rection of the board, and turned over to the respondent as a déserter from 
the army of the United States, to be trled by a court-martial; that his de^ 
tention is without due process of law and in violation of the Constitution. 

Upon présentation o( the pétition, a writ of habeas corpus was granted 
by the District Court. The respondent produced the appellant and made a 
return to the writ, denying that the petltloner was a member of any re- 
ligions sect or organization whose creed and principles forbade its mem- 
bers to pârtlcipate in war in any form. The response also set up ail the 
■ steps which were taken by the board, and which were in strict conformlty 
with the act of Congress and the mobillzation régulations of the Président 
of the United States. To this return the petltloner filed what may be termed 
a reply, denying that he deserted the military service of the United States, 
and that he was a déserter, as he never was in the military service of the 
United States, never having taken the oath as a soldler. TÎie hearing was 
hàd on the pleadlngs, no évidence being introduced by either party, where- 
upon the writ was discharged, and the appellant remanded to the custody of 
the respondent From this judgment this appeal is being prosecuted. 

Chester H. Krum, of St. Louis, Mo. (Kurt von Reppert, of St. 
Louis, Mo., on the brief), for appellant. 

Lient. Col. Nathan William MacChesney, Judge Advocate, N. A., 
U. S. Army, of Chicago, 111., and Walter N. Davis, Sp. Asst. U. S. 
Atty., of St. Louis, Mo. (Arthur L. Oliver, U. S. Atty., and Joseph 
Wheless, both of St. Louis, Mo., and William J. Martin, of Chicago, 
m., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

TRIEBER, District Judge (af ter stating the f acts as above) . The 
grounds upon which it is sought to reverse the judgment of the court 
below are: (1) That in order to be a déserter one must be in the 
actual military service, and that until he has been swom in as a 
soldier he has not lost his status as a civilian. (2) If he has committed 
any offense, or violated any of the laws of the United States, he sub- 
jected himself to civil prosecution only, under the provisions of section 
6 of the Conscription Act. (3) That Congress had no power to au- 
thorize the Président to make any rules and régulations which should 
hâve the effect of law, that being a délégation of législation which is 
not permissible under the Constitution. 

[ 1 ] As to the last claim, it is sufïicient to say that it was adversely 
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disposed of by the Suprême Court in Arver v. United States, 245 
U. S. 366, 38 Sup. Ct. 159, 62 L. Ed. — , opinion filed January 7, 1918. 

[2] To sustain the first proposition, counsel rely on Houston v. 
Moore, 5 Wheat. 1, 5 L. Ed. 19, and In re Grimley, 137 U. S. 147, 
11 Sup. Ct. 54, 34 L. Ed. 636. Neither of thèse cases is applicable to 
the issues in this case, or the acts of Congress under which appellant 
is held. In Houston v. Moore the question bef ore the court was, 
whether a statute of the state of Pennsylvania, which provided that 
a militiaman of that state was subject to trial by a court-martial of 
the state for failing to respond when called, was constitutional. The 
contention was that Congress alone had that power, and a statute of 
a state is therefore unconstitutional. This was denied by the highest 
court of the state of Pennsylvania, and upon writ of error to the 
Suprême Court of the United States that judgment was affirmed; the 
court holding that, in the absence of action by Congress, the state 
possessed that power. 

In Re Grimley the only question involved was that of a voluntary 
enlistment, hence does not apply to a Sélective Draft Act, such as 
is the act of Congress of May 18, 1917. McCall's Case, Fed. Cas. No. 
8,669. Section 2 of the Sélective Draft Act provides : 

"AU persons drafted into the service of the United States * • * shall, 
from the date of sald draft or acoeptance, be subject to the laws and régula- 
tions goverulng the regular army." 

This, of course, includes the Articles of War, as members of the 
regular army are subject to trial by court-martial. Article 2 of the 
Articles of War (section 1342, Rev. St., as amended by Act Aug. 29, 
1916, c. 418, 39 Stat. 650, U. S. Comp. St. 1916, § 2308a) provides: 

Persons Subject to MtUtary Tmw. The foUowlng persons are subject to 
thèse articles and shall be understood as Included In the term 'any person 
subject to mlUtary law,' or 'persons subject to mllitary law,' whenever used 
In thèse articles: Provided, that nothlng contalned in this act, except as 
speciflcally provided in article two, subparagraph (c), shall be construed to 
apply to any person under the United States naval jurlsdlctlon, unless other- 
wise speciflcally provided by law. 

"(a) AU offieers and soldlers belonglng to the Regular Army of the United 
States ; ail volunteers, from the dates of thelr muster or acceptance Into 
the mllitary service of the United States ; and ail other persons Iwwfully 
called, drafted or ordered into, or to duty or for training in, the said service, 
from, the dûtes they are required by the terms of the call, draft or ord&r to 
obey the same." 

There is therefore no room for doubt that, under the Sélective Draft 
Act and the Articles of War, the appellant having been drafted into 
the service of the United States, he became from the date of said 
draft, and certainly after acceptance and notice, subject to the laws 
and régulations governing the regular army, including the Articles of 
War. ^ The laws governing voluntary enlistments cannot be applied 
to involuntary enlistments by draft or conscription. 

[3] It is also claimed that the time when he became a soldier, with- 
in the meaning of the law, is regulated by article 109 of the Articles 
of War. But that article only refers to voluntary enlistments. It 
reads, "At the time of his enlistment every soldier shall take the fol- 



FEANKE V. MURRAT 809 

lowing oath or affirmation," and then follows the form of the oath. 
But as the petitioner did not enlist, but was drafted under the Sélec- 
tive Draf t Act, this article does not apply. 

[4] The claim that, if the petitioner committed any offense, he can 
only be prosecuted in a civil court, and that therefore a court-martial 
is without jurisdiction, is equally untenable. The contention of coun- 
sel is that, as section 6 of the Sélective 'Draft Act makes it a misde- 
meanor to violate any of the provisions of the act or the régulations 
made thereunder, the appellant can only be tried in a civil court. But 
that section expressly excepts those subject to military laws. It 
therefore applies only to those "not subject to military laws," and as 
we hold that the petitioner is, under the Sélective Draft Act, subject 
to military law, the contention must fail. 

[5, 6] The claim of appellant that he is a member of a well-recog- 
nized religious sect or organization, whose creed and principles forbid 
the members participating in war in any form, cannot be raised in 
a collatéral proceeding liîce this. That was a question to be deter- 
mined under the act of Congress, first by the local board, and upon 
appeal by the district board. That provisions of this nature consti- 
tute due proccss of law, under the constitutional guaranty, has been 
frequently and vmiformly held. That it applies to the act in question 
has been decided by tlie United States Circuit Court of Appeals for 

the Second Circuit in Angélus v. Sullivan, 24-6 Fed. 54, C. C. A. 

, and by EHstrict Courts in United States ex rel. v. Heyburn (D. 

C.) 245 Fed. 360, In re Hutflis, 245 Fed. 798, and United States ex rel. 
V. Finley, 245 Fed. 871. It is only when the action of such a board was 
witliout jurisdiction, or if, having jurisdiction, it failed to give the 
party complaining a fair opportunity to be heard and présent his évi- 
dence, that the action of such a tribunal is subject to review by the 
courts. Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 
52 L. Ed. 369 ; Gegiow v. Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 h. Ed. 
114. But no such claim is made by appellant. On the contrary, he 
admits in his pétition that he had a fair opportunity to be heard and 
présent his évidence. 

[7] It is further claimed that article 2 of the Articles of War was 
repealed by implication by section 6 of the Sélective Draft Act. But 
there is no merit in this claim. Repeals by implication are never 
favored, and only when the two acts are totally inconsistent and ir- 
reconcilable will the older act bc held to be repealed by the later. No 
repugnancy hns been pointed out by counsel, and none can be found. 
Frost V. Wenie, 157 U. S. 46, 15 Sup. Ct. 532, 39 L. Ed. 614; United 
States V. Greathouse, 166 U. S. 601, 17 Sup. Ct. 701, 41 L. Ed. 1130; 
Washington v. Miller, 235 U. S. 422, 428, 35 Sup. Ct. 119, 59 L. Ed. 
295 ; Chase v. United States, 238 Fed. 887, 152 C. C. A. 21. In Wash- 
ington V. Miller, the court said : 

"Such repeals are not favored, and usiinlly oceur only where there Is such 
an Irreconcilable c-onflict between an earller and a later statute that effect 
reasonably cannot be given to both." 

The judgment of the District Court was right, and is affirmed. 
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SUHOR et al. V. GOOCH. 

(Circuit Court of Appeals, Pourth Circuit February 7, 1918.) 

No. 1514, 

1. Appeal awd Bbrob <@î=>liJ02 — Bill of Review — Leave to File Bill. 

After a decree of a District Court has been affirmed or reversed b' 
the appellate court, the question whether a party should be allowed to 
flle a blll of review In the District Court must be passed upon by the ap- 
pellate court. 

2. Equitt ®=456 — Bill of Review — Leave to Ftle Bill. 

Leave to file a bUl of review in an equlty case on the ground of after- 
dlscovered évidence must hâve the same support as a motion for new 
trial on the same ground In a law case, and counter affldavits may be 
flled in the appellate court. 

3. EQtriTT '@=9447(1) — Bill of Review — Leave to File Bill — Geounds. 

The recognizèd condition of leave to flle a blll of review is that the ap- 
pellate court must be convlnced (1) that the alleged newly discovered évi- 
dence would probably lead to a différent resuit and (2) that due dili- 
gence was used to discover It before the trial. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Jeter C. Pritchard, Judge. 

Suit in equity by Margaret Corwin Radcliffe Gooch against Annie 
Wayne Suhor and George Suhor, her husband, the Old Dominion 
Trust Company, as trustée, the Old Dominion Trust Company, as 
curator of the estate of W. H. Gooch, deceased, and the Old Domin- 
ion Trust Company. Decree for complainant, which on appeal of 
défendants was reversed. 244 Fed. 361, 156 C. C. A. 647. On péti- 
tion for leave to file bill of review. Denied. 

Edward P. Buford, of Lawrenceville, Va. (Marshall R. Peterson, of 
Lawrenceville, Va., C. T. Baskervill, of Boydton, Va., and S. E. Wil- 
liams, of Lexington, N. C, on the brief), for the motion. 

S. S. P. Patteson and H. M. Smith, Jr., both of Richmond, Va. 
(Robert E. Henley, of Richmond, Va., on the brief), opposed. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. Immediately before the marriage of W. 
H. Gooch and Margaret C. Radcliffe on October 14, 1915, an ante- 
nuptial contract was executed by which Gooch promised in considér- 
ation of marriage that he would pay, or cause or provide to be paid 
one year after his death, to the Old Dominion Trust Company $50,000 
in trust tO pay the interest to his wife, Margaret, for her life or widow- 
hood, and upon her death or second marriage to pay the principal as 
directed by his will, and upon failure of testamentary disposition to 
his children or their issue. Gooch died shortly afterwards from a 
pistol shot supposed to hâve been self-inflicted. On January 24, 1916, 
his widow instituted this suit against Gooch's daughter, Mrs. Suhor, 
and her husband, and the Old Dominion Trust Company, to hâve the 
antenuptial contract annulled on the ground that Gooch obtained her 

^ssFor otber case» sne eame toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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signature to it by imposition and fraud. The District Court in a for- 
mal decree held that the allégations of the bill were sustained by the 
évidence and set aside the settlement as f raudulent. On the 6th day of 
July, 1917, this court filed a decree reversing the judgment of the 
District Court and dismissing the bill. 244 Fed. 361, 156 C. C. A. 647. 
Thereafter the appellee by her counsel moved that this court so mod- 
ify its decree as not to préjudice the rights of the appellee "to file in 
the District Court an amended and supplemental bill in the nature of 
a bill of review on the ground of after-discovered évidence, and to 
grant leave to the District Court in its discrétion to allowr the appellee 
to file said bill of review and to prosecute the same to final decree in 
said court." Afterwards argument was heard upon the right of the 
appellee to such an order without the support of affidavits setting forth 
the alleged newly discovered évidence and the reasons for the failure 
to offer it at the trial. The court held that the motion should not be 
disposed of without a showing by affidavits or otherwise tending to 
convince the court of the propriety of granting the motion. There- 
after affidavits in support of the pétition were filed and the court al- 
lowed counter affidavits to be filed by appellant. 

[1] The question whether the petitioner should be allowed to file 
a bill of review in the District Court must be passed upon by this 
court. Southard v. Russell, 57 U. S. 547, 14 L. Ed. 1052; United 
States v. Knight, 66 U. S. (1 Black) 488, 17 L. Ed. 80; Rubber Co. 
V. Goodyear, 9 Wall. 805, 19 L. Ed. 828 ; Kissinger Iron Co. v. Bed- 
ford, 123 Fed. 91, 59 C. C. A. 221 ; Angle v. United States, 162 Fed. 
264, 89 C. C. A. 244. 

[2] Leave to file a bill of review in an equity case on the ground 
of after-discovered évidence must hâve the same support as a motion 
for a new trial on the same ground in a law case. Talbott v. Todd, 
5 Dana (Ky.) 196. Counter affidavits may be filed in the appellate 
court denying the allégations of the pétition and the moving affidavits. 
Blandy v. Griffith, 3 Fed. Cas. No. 1530; Dexter v. Dexter, 7 Fed. 
Cas. No, 3860; Loth v. Loth, 116 Mich. 634, 74 N. W. 1046. 

[3] The recognized condition of the leave to file a bill of review 
is that the appellate court must be convinced (1) that the alleged newly 
discovered évidence would probably lead to a différent resuit, and 
(2) that due diligence was used to discover it bef ore the trial. Rubber 
Co. V. Goodyear, supra ; Angle v. United States, supra (4th Cir.) ; 
Society of Shakers v. Watson, 77 Fed. 512, 23 C. C. A. 263; Jourol- 
man v. Ewing, 85 Fed. 103, 29 C. C. A. 41 ; Tufting Machine Co. v. 
Buser, 158 Fed. 83, 85 C. C. A. 413, 14 Ann. Cas. 192; 2 Daniell, Eq. 
Pr. 1577; 2 Foster's Fed. Pr. 1408; Hatcher v. Hatcher, 80 Va. 169; 
Quick V. Lilly, 3 N. J. Eq. 255 ; Simpson v. Watts, 6 Rich. Eq. (S. 
C.) 364, 62 Am. Dec. 392. 

The affidavits and additional letters offered are directed first to the 
désire of Gooch to marry Miss Radcliffe. This appeared clearly in 
the original trial. The opinion of this court to the effect that Gooch 
was reluctant to enter into the marriage because of his fear of compli- 
cations growing eut of his past life and anxiety as to the success of 
the venture did not négative his désire to marry Miss RadcHffe. Evi- 
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dently his reluctance and anxiety were overcome by his désire to mar- 
ry the complainant. The letters now presented from Gooch to Mrs. 
Radcliffe express affection for her daughter and his désire to marry 
her, and appréhension of unpleasant action from Miss Dickerson. 
In one of thèse letters Gooch also states that he was not worth half 
so much as people thought he was. Thèse letters were in the posses- 
sion of Mrs. Radclifïe along with several others which were in évi- 
dence at the first trial. The least degree of diligence would hâve en- 
abled the plaintiff to introduce those which are now presented. 

It is next claimed that the plaintift's counsel were taken by surprise 
by the testîmony of Mr. Patteson to the effect that Miss Radcliffe said 
before the marriage that she had seen a copy of the marriage contract 
and knew ail about it, and that hence they did not hâve présent the 
witnesses whose testimony they now offer who could hâve disputed 
this statement. The plaintiff had every reason to anticipate that the 
défendant would try to show in every possible way that the contract 
was fairly executed, and she was therefore put on notice to hâve in 
attendance on the court ail the witnesses who were présent when the 
contract was made. Besides, the absent witnesses were within a night 
of Richmond by railroad, and due diligence, required that the showing 
of surprise should hâve been made to the District Court during the 
trial. Had it been made, there is no reason to doubt that the plaintiff 
would hâve been allowed time to produce the witnesses. 

The testimony of the clergyman, Mr. Hamrick, who officiated at 
the marriage, is not necessarily in conflict with that of Mr. Patteson. 
He was a well-known minister of the gospel, and no sufficient reason 
bas been shown why the plaintiff could not hâve ascertained where 
he was and had him présent at the trial. 

Plaintiff relies with much apparent earnestness upon allégations 
made by Mrs. Lucy A. Gooch, the divorced wife of \V. H. Gooch, in 
an action brought by her since the décision of this case in the District 
Court. In 1910 Mrs. Lucy A. Gooch obtained a divorce from W. H. 
Gooch and agreed to accept as alimony income for her life on $36,000. 
In September, 1916, she filed her bill in the circuit court of Mecklen- 
burg county, Va., alleging among other things that W. H. Gooch had 
obtained from her settlement of her claim for alimony for much less 
than her due by fraudulently transferring his property and falsely 
representing its value. The method of perpetrating this alleged fraud 
was set out in full in her bill. The state circuit court sustained the 
demurrer of Mrs. Margaret C. Gooch, the last wife, to this bill and 
the cause is now on appeal in the Suprême Court of Appeals of Vir- 
ginia. The complainant, Margaret C. Gooch, now allèges that she was 
not aware of the facts constituting the alleged fraud on Gooch's fiirst 
wife at the time of the trial, and therefore could not avail herself of 
this évidence of Gooch's dishonesty and concealment. 

To say the least, there is grave doubt whether the facts alleged to 
hâve constituted a fraud in the settlement of the first wife would hâve 
been compétent évidence of fraudulent concealment in the contract with 
the second wife. But, waiving that, the settlement with the first wife 
was well known to the complainant before the trial, for Gooch's 
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marital troubles were matters of public notoriety after his suicide. 
There was nothing whatever to prevent the complainant from inquir- 
ing into the fairness of the settlement with Mrs. Lucy A. Gooch. So 
far as it appears hère, ail the facts alleged by Mrs. Lucy A. Gooch 
tending to show fraudulent imposition upon her would hâve been 
elicited by inquiry and examination of public records. 

The alleged newly discovered évidence does not warrant the court 
in reopening and commencing over this long and expensive litigation. 
AU of this évidence would hâve been made available by due diligence 
at the first trial ; but, considering the case as if it were ail bef ore the 
court, we do not think it should hâve the efïect of changing the re- 
suit. Re-examination of the évidence taken at the trial in connection 
with the alleged newly discovered évidence confirms the court in its 
conviction that the marriage settlement was on the part of W. H. 
Gooch ungenerous, but not fraudulent. 

Mrs. Gooch accepted it with the natural expectation of large liber- 
ality to her after the marriage. Disappointment in this expectation by 
the suicide of Gooch was a strong reason why Mrs. Suhor should 
relieve the young wife of her father at least from the limitation of 
the settlement for life or widowhood. But courts cannot relieve 
against the failure of a mère expectation unsupported by a promise. 

Motion denied. 



ROBEKTS V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 11, 1918. Eehearlng 
Denied Aprll 1, 1918.) 

No. 3029. 

1. Cbiminal Law <S=3ll77 — Sentence — Effeot of Paetlt Erroneous Sen- 

tence. 

That through a clérical error a défendant was sentenced on each of 
elght counts of the Indictment, although two of the counts had been 
withdrawn from the jury, was not prejudlcial to the défendant, It Is not 
ground for reversai when the punishment Imposed was not greater than 
mlght hâve been Imposed on any one of the counts. 

2. COKSPIKACY <g=>43(8) — EXTOBTION BY INFORMES — SUFFIOIENCT OF InDIOT- 

MENT. 

An indictment for consplracy to violate Crlminal Code (Act March 4, 
1909, e. .321) § 145, 3.5 Stat. 1114 (Comp. St. 1916, § 10315), which makes 
It a crlminal offense if any one shall "under threat of Informing, or as a 
considération for not Informing, against any violation of any law of 
the United States," etc., it is not neeessary to aver that the person 
threatened had in fact violated any law of the United States. Such an 
indictment also heJd to sufflciently descrlbe the offense chargea, in the 
absence of any motion for a blll of particulars. 

3. CoNSPiRACT <S=>43(9) — Sdfficiency — Personating United States Officer. 

Under Criminal Code, § 32 (Comp. St. 1916, | 10196), which makes it a 
crime if any person, "with intent to defraud either the United States or 
any person, shall falsely assume or prétend to be an officer or employé 
actlng under the authorlty of the United States, or any department, or 
any officer of the govemment thereof, and shall take upon hlmself to 
act as such, or shall in such pretended character demand or obtaln 

^saFoi otber caaee see same toplc & KEY-NUMBER In ail Key-Numbered DIgesta & Indexes 
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f rom any person, or from the United States, • • • any money," etc., 
the substance of the offense Is the false assumptlon of fédéral authority 
when accompanied wlth fraudulent Intent, and an Indietment thereunder 
need not allège that défendant pretended to be any partlcular officer or 
agent of the United States, but It la sufflclent to charge that he clalmed 
authority thereunder. 

4. CoNSPiRACT <S=o44% — Cbiminal Pbosecution — Vaeiance. 

Where an Indietment for consplracy avers that défendant consplred 
wlth persons, to the grand Jury unknown, and there Is no évidence to the 
contrary, the truth of the averment of want of knowledge by the grand 
Jury will be presumed. , 

6. Ceiminal Law (g=5>423(l)— Ceiminal Pbosecution — Evidence. 

Where a person enters Into a consplracy after Its formation, the acts 
and déclarations of the other consplrators before he entered are admissi- 
ble In évidence agalnst hLn. 

6. Ckiminal Law <S=»1170(1) — Cbiminal Pbosecution — Teial. 

The exclusion of évidence offered by défendant on trial for consplracy 
held not error. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Criminal prosecution by the United States against John W. Roberts. 
Judgment of conviction, and défendant brings error. Affirmed. 

The plalntlfC In error was Indlcted jolntly wlth one Léo F. Coyne on Septem- 
oer 8, 1916, in the United States District Court for the Western Division of 
Washington, Northern Division, for violation of sections 37, 32, and 145 of 
the Pénal Code of the United States. The Indietment contalned elght counts. 
A motion to quash the indietment was denied, and demurrer thereto overruled. 
The case proeeeded to trial of the plalntiff In error alone. The court withdrew 
counts 1 and 4 from the considération of the Jury, and the Jury retumed a 
separate verdict of gullty on eadh of the remalning six counts of the indiet- 
ment The judgment of the court, as it appears in the transcript of record 
before us, was that the défendant was guilty of violating sections 37 and 32 
of the Pénal Code of the United States, and that he be punished by belng 
Imprlsoned for the term of 15 months on each of the elght counts. From the 
Judgment entered thereon the plalntiff in error brings thls wrlt of error. 

Beeler & Sullivan, John J. Sullivan, and William R. Bell, ail of 
Seattle, Wash., and Benjamin L. McKinley, of San Francisco, Cal., 
for plaintiff in error. 

Clay Allen, U. S. Atty., of Seattle, Wash. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It 
appears from the évidence that one Clifford Yarborough arrived in 
Seattle from Tennessee about February 28, 1916, with his illegitimate 
daughter, aged about 17 years, whose mother was a colored woman. 
He had attempted to legally adopt this daughter in Indiana, but adop- 
tion had been refused by the courts. He came to Seattle a stranger, 
intending to locate in that locality with his daughter, and brought with 
him about $7,500 in gold for investment. He procured lodgings in an 
inferior part of the city, consisting of one room with a smàll kitchen 
behind. A bed and separate cet were provided, and f ather and daugh- 
ter remained in those quarters for about a week, then removing to a 
better locality and occupying two rooms. 

0=9For otber caaes see same tpplo & KBY-NUMBBR in ail Key-Numbered Dlgesta A Indezea 
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The second day after arriving in Seattle Yarborough made a chance 
acquaintance with a man named Moore, to whom he disclosed the 
f act that he was a stranger with money to invest, but desired to go to 
work for awhile and get acquainted in the community before invest- 
ing permanently ; also, that he had a young daughter with him. Moore 
related the conversation and meeting with Yarborough to one Lonigan, 
who Hved in the same boarding house with Moore, and Lonigan ex- 
pressed a désire to meet Yarborough, to see if he could not interest 
him in some business enterprise. Moore and Lonigan called upon 
Yarborough at the first-named lodging house, and later they met the 
défendant Coyne in the lobby of a hôtel. The latter, having an ap- 
pointment elsewhere, invited them to walk with him along the street. 
The invitation was accepted, and Lonigan told Coyne about Yarbor- 
ough, and asked him if he had something he could sell him, or some 
proposition to put up to him. Coyne said at once that he could very 
easily interest him in many propositions. He said he could sell him 
a ranch, a livery stable, or put him in the hay and grain business, or 
sell him a bunch of horses. He said it would be very easy to stick 
a man like this, and that, if he could not get the money that way, he 
could get it some other way. He then inquired the particulars about 
Yarborough's daughter, and proposed to take Moore and Lonigan to 
the défendant Roberts, who, it appears, was operating a private détec- 
tive business in Seattle. Moore told Lonigan and Coyne, that, as far 
as anything like that was concerned, they could count him absolutely 
eut. 

A few days afterwards Moore and Lonigan had some further con- 
versation concerning the Yarboroughs, when Lonigan said he would 
like to see Yarborough about the original proposition of going into 
the hay and grain business. They accordingly visited Yarborough's 
apartment and saw the daughter, but Yarborough was out at the time, 
and they did not see him then, and they did not see either of them 
again. At this point both Moore and Lonigan disappear f rom the case. 
At about this same point of time Coyne tells the défendants Roberts 
about Yarborough ; tells him where the latter is stopping, and that 
he has a very young girl with him. Roberts proceeds to the place 
where Yarborough had been stopping, and claims to hâve received 
from the lady of the house information tending to show that there 
were improper relations existing between the Yarboroughs. Roberts 
was referred to their new address. He returned to his office, and 
then with Coyne called on the Yarboroughs. 

There is évidence tending to show that Roberts and Coyne repre- 
sented themselves to Yarborough and his daughter as government ofh- 
cers, and stated that he had violated the White Slave Act (Act June 
25, 1910, c. 395, 36 Stat. 825 [Comp. St. 1916, §§ 8812-8819]) in every 
State he had passed through with the girl; that it was not believed 
that she was his daughter, and that he was under arrest; that Yar- 
borough insisted that the girl was his daughter, and that he was not 
guilty of any wrongdoing; that the défendants maintained their at- 
titude, and Yarborough finally asked if he could not give bail, showing 
his bank book, with a deposit noted of over $7,500, aild asking per- 
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mission to wire his attorney in Tennessee; that Roberts and Coyne 
told him he could not give bail ; that it was not necessary to wire an 
attorney; that he would be held for the fédéral grand jury, which 
would not meet for six or eight months ; that after considérable dis- 
cussion it was suggested that possibly bail could be received, and it 
could be arranged on the Monday following, this interview taking 
place on Saturday evening; that the suggestion was made by Roberts 
that, if Coyne was willing to remain with Yarborough and watch him, 
possibly arrest need not be made at that time ; that Yarborough con- 
sented to this arrangement, and upon the suggestion of Coyne and 
Roberts that there would be more privacy in a hôtel, the belongings 
of Yarborough and his daughter were hurriedly packed in trunks, and 
they, with the défendant Coyne, then went in an automobile to the 
Hôtel Perry in Seattle, and took a suite of rooms which Coyne ar- 
ranged for, composed of three rooms with a private hallway, with 
only one entrance into the main hallway ; that the défendants Coyne 
and Roberts remained with Yarborough and his daughter, either al- 
ternately or together, continuously from Saturday evening to Monday 
following, during which time it was pretended that they desired to 
befriend Yarborough and his daughter, even though it would render 
them liable for neglect of officiai duty, and it was suggested that if 
Yarborough would send his daughter back to her mother in Indiana or 
Tennessee, and would himself leave the country for a year, they would 
not arrest him, and the matter would blow over in the meantime, and, 
if he saw fit to compensate the défendants for their assistance, he 
could do so ; that on Monday the défendants went with Yarborough 
to the bank, and were with him when he withdrew ail his money 
therefrom; that they returned with him to the hôtel and arranged 
that $2,(XX) should be left with the défendant Roberts, to be placed 
by him at interest, and that said sum was then and there paid over 
to the défendants ; that Coyne and Yarborough went to another bank 
and deposited $500, to be sent to Indiana in stipulated payments for 
the care of the daughter, and that on that night the daughter was sent 
on her journey to Indiana, the défendants accompanying her and Yar- 
borough to the dépôt; that the défendant Roberts left Yarborough 
and Coyne after the departure of the daughter, but that Coyne re- 
mained with Yarborough until he was on board a boat sailing for 
British Columbia that night, in charge of one Collins, selected by 
Coyne to guard Yarborough ; that Yarborough eluded his guard in 
British Columbia, and went back East. 

[1] 1. The indictment contained eight counts. Upon the trial of 
the case and at the conclusion of the évidence the court withdrew 
counts 1 and 4 from the considération of the jury, leaving the charges 
contained in counts 2, 3, 5, 6, 7, and 8 for their considération. The 
jury rendered a verdict of guilty on each and ail of the six counts. 
The court, in its judgment as it appears in the transcript of record 
before us, imposed a punishment of 15 months' imprisonment on each 
of the eight counts, to run concurrently. It is manifest that the ré- 
cital that the judgment is on each of the eight counts is a clérical er- 
ror. The verdict was only on six counts, and only six counts were 
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before the court at the time of the sentence. The judgment must 
therefore hâve been on the six counts, instead of on the eight counts ; 
and as the maximum penalty that might be imposed by the court upon 
each of the counts 2 and 8 was a fine of not more than $10,000, or 
imprisonment for not more than 2 years, or both, and the maximum 
penalty that might be imposed by the court upon each of the counts 
3, 4, 5, 6, and 7, is a fine of not more than $1,000, or imprisonment 
for not more than 3 years, or both, it follows that the imprisonment 
of 15 months on each of the counts was within the penalty that might 
hâve been imposed on each of the counts, and, as the imprisonment 
on each count was to run concurrently with each of the others, the 
judgment was in effect a judgment upon a single count. The défend- 
ant will not be prejudiced, therefore, by reading the judgment as up- 
on six counts, and it will be held that such were its terms. 

2. The assignments of error charge insufficiency of the indictment, 
insufficiency of the évidence to sustain the verdict and judgment, and 
errors in the admission and rejection of évidence. 

[2] Section 145 of the Pénal Code provides that: 

"Whoever shall, under a threat of informing, or as a considération for not 
informing, against any violation of any law of the United States, demand or 
receive any money or other valuable tliing, sliall be flned," etc. 

The second count charges the défendant with having conspired to 
violate this section of the Pénal Code. It is objected to the sufFiciency 
of this count that it fails to allège that Yarborough had violated the 
White Slave Act, or any other law of the United States, or that the 
défendant had reasonable grounds for believing, or did believe, that 
Yarborough had violated the act. In other words, the contention is 
that it must be alleged and proven that Yarborough had violated the 
White Slave Act, or that the défendant had reasonable ground to be- 
lieve or did believe he had violated the act, and, unless one or the 
other of thèse éléments is alleged and proven, the défendant cannot be 
convicted of the crime charged against him. If this construction of 
the statute be adopted, it would lead to the absurd resuit that the stat- 
ute would defeat itself. It is doubtful whether any convictions could 
be had under it, if it were so construed. The purpose of the statute 
is clearly to make it an offense for any person to demand or receive 
money or other valuable thing for threatening to inform, or as a con- 
sidération for not informing, against any violation of any law of the 
United States. It bas been held that it is not necessary to state.what 
particular law has been violated by the person threat ened (United 
States v. Fero [D. C] 18 Fed. 901, 904); and surely, if it is not nec- 
essary to state what particular law has been violated by the person 
threatened, it is not necessary to allège and prove that the victim has 
actually violated a particular law of the United States. Nothing is 
better settled than that statutee should receive a sensible construction, 
such as will efïectuate the législative intention, and, if possible, so as to 
avoid an unjust or an absurd conclusion. Church of the Holy Trinity 
V. United States, 143 U. S. 457, 460, 12 Sup. Ct. 511, 36 L. Ed. 226; 
Henderson v. Mayor of New York, 92 U. S. 259, 268, 23 L. Ed. 543 ; 
United States v. Kirby, 7 Wall. 482, 486, 19 h. Ed. 278; Oates v. 



878 248 FEDERAL REPORTER 

National Bank, 100 U. S. 239, 244, 25 L. Ed. 580; Lau Ow Ben v. 
United States, 144 U. S. 47, 59, 12 Sup. Ct. 517, 36 h. Ed. 340; 
United States v. Corbett, 215 U. S. 233; 242, 30 Sup. Ct. 81, 54 L. Ed. 
173; Pickett v. United States, 216 U. S. 456, 461, 30 Sup. Ct. 265, 54 
U. Ed. 566. 

There is also the further objection to the sufficiency of the second 
count that it does not inform the défendant of ail the necessary élé- 
ments of the charge against him, so that he might properly prépare 
his défense. The ofifense is charged in the language of the statute, 
with the added détail that the défendants charged Yarborough with 
having violated the White Slave Act. The défendants are also charg- 
ed with having committed 14 separate and distinct overt acts to effect 
the object of the conspiracy. We are of opinion that the count suffi- 
ciently states the material circumstances of the offense. It clearly 
charges the illégal act complained of ; that is to say, the conspiracy 
to commit an offense against the United States, and the requisite 
fraudulent intent — states the date and place of the commission of the 
act charged, and the statutory offense which the défendants charged 
Yarborough with having committed, and the demand for money un- 
der a threat of informing, and as a considération for not informing, 
against him. There is no suggestion that there was a want of knowl- 
edge of the crime charged against the défendants, or of any surprise 
concerning the same upon the trial of the case. Nor is there any in- 
timation that any request was made for a bill of particulars concern- 
ing the détails of the offense charged. We must therefore hold that 
the count sufficiently charges the crime of which the défendant was 
convicted. Uamar v. United States, 241 U. S. 103, 116, 36 Sup. Ct. 
535, 60 L. Ed. 912; section 1025 of the Revised Statutes; Connors 
V. United States, 158 U. S. 408, 411, 15 Sup. Ct. 951, 39 L. Ed. 1033; 
Armour Packing Co. v. United States, 209 U. S. 56, 84, 28 Sup. Ct. 
428, 52 L. Ed. 681 ; N. Y. Cent. R. R. Co. v. United States, 212 U. S. 
481, 497, 29 Sup. Ct. 304, 53 L. Ed. 613 ; Holmgren v. United States, 
217 U. S. 509, 523, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778. 

The eighth count of the indictment also charges the défendants 
with a conspiracy to commit an offense charged against the United 
States, to wit, to violate section 32 of the Pénal Code of the United 
States, the purpose and effect of which was to falsely assume and pré- 
tend to be officers of the United States authorized to make arrests 
in eriminal cases under the laws of the United States, and in such 
pretended character to demand and obtain from Yarborough money 
and other valuable things. To this charge there is added the détail 
that the offense charged against Yarborough was his violation of the 
White Slave Act, and the défendants are also charged with 13 spé- 
cifie overt acts to effect the object of the conspiracy. The same con- 
sidérations for holding the second count sufficient require us to hold 
the eighth count sufficient. 

[3] 3. The third, fifth,;sixth, and seventh counts charge the défend- 
ants with intent to defraud Yarborough by falsely assuming and pre- 
tending to be officers acting under the authority of the United States. 
In count 3 they are charged with having assumed and pretended to 
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be officers and spécial agents of the Department of Justice, charged 
with the duty and authority of enforcing the pénal laws of the United 
States, particularly the White Slave Act. In count 5 they are charged 
with assuming and pretending to be officers acting under the authority 
of the United States authorized to make arrests in criminal cases. 
In count 6 they are charged with having assumed and pretended to be 
officers acting under the authority of tïie United States, and charged 
with the duty and authority of enforcing the pénal laws of the United 
States, particularly the White Slave Act. In count 7 they are charg- 
ed with having assumed and pretended to be officers acting under the 
authority of the United States authorized to make arrests in criminal 
cases. 

In United States v. Barnow, 239 U. S. 74, 78, 36 Sup. Ct. 19, 60 L. 
Ed. 155, the défendant was charged, as in thèse counts, with the vio- 
lation of section 32 of the Pénal Code. The indictment in that case 
cohtained six counts. The spécifie charge in each of the counts was 
that the défendant falsely assumed to be in the employ of the United 
States, acting under the authority of the United States, to wit, an 
agent employed by the government to sell a certain set of books en- 
titled "Messages and Papers of Présidents." It was admitted that 
there was not in existence such an employé or such an employment 
as it was alleged the défendant pretended. The Suprême Court held 
that the mischief to be cured was the f aise pretense of fédéral authority 
when accompanied with fraudulent intent, and it was pertinently sug- 
gested that such a pretense would rarely be made for benevolent pur- 
poses. It was f urther held that the prohibition of the statute was not 
confined to the false personation of some particular person or class of 
persons, but extended to any false assumption or pretense of office 
or employment under any department or officer of the government, 
if done with an intent to defraud, and accompanied with any of the 
spécifie acts done in the pretended character. Under this construc- 
tion of the statute the six counts before us are clearly sufficient, and 
they are sufficient under the rule stated in Lamar v. United States, 
supra, in alleging with the other particulars there mentioned the offi- 
ciai character of the officer whom the accused were charged with hav- 
ing falsely personated. 

[4] 4. Under the objection that the évidence îs insufficient to sus- 
tain the verdict and judgment, it is contended that the court should 
hâve instructed the jury to acquit the défendants on counts 2 and 8 — 
the conspiracy counts — because the défendants are charged to hâve 
conspired "with divers and sundry other persons to the said grand 
jurors unknown." It is claimed that Moore and Lonigan and CoUins 
were coconspirators, and that this fact was known to the grand jury, 
and that they should hâve been so charged in the two counts of the 
indictment ; that this omission constitutes a fatal variânce between the 
allégations of the counts of the indictment and the proof . 

In Coffin y. United States, l56 U. S. 432, 451, 15 Sup. Ct. 394, 39 
Iv. Ed. 481, it was held that where there is an averment that a person 
or matter is unknown to the grand jury, and no évidence upon that 
subject is ofïered by either side, and nothing appears to the contrary. 
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the truth of the averment or want o£ knowledge in the grand Jury is 
presumed. The évidence taken upon the trial in this case is not ail in 
the transcript of the record before us, but a careful examination of 
the évidence in the record does not in our opinion show that either 
Moore, L,onigan, or Collins were coconspirators. The récital of vi^hat 
the évidence tends to show, heretofore made in this opinion, was made 
in part to présent ail there is in this question, and in our opinion it 
fails to show that Moore, Lonigan, or Collins were coconspirators 
to do any act made criminal by the statute, but tends rather to show 
that they were not. The only circumstance tending to a différent 
conclusion with respect to Lonigan is contained in the opening of the 
United States attorney, who, in making a gênerai statement of the facts 
he expected to prove, said: 

"By the way, I should say at this tlme that hls honor will Instnict you that, 
where the Indictment in a given case charges that certain défendants con- 
spired together and with each other and with divers other persons unknowu 
to the grand jurors, you will consider the relations of those unknown persons 
in the case, and Lonigan in this instance is one of those unknown persons." 

This statement is not évidence. The United States attorney says 
it was inadvertently made, and we think it so appears from the évi- 
dence in the case. In any event, there is nothing in the record show- 
ing the évidence presented to the grand jury upon this subject, and 
their want of kijowledge that Moore and Lonigan and Collins were co- 
conspirators will be presumed. 

5. The gênerai objection, that the évidence was not sufficient to 
support the verdict and judgment, must be overruled. There was évi- 
dence, as before stated, tending to show that the défendant Roberts 
represented himself to the Yarboroughs as a government officer, and 
that he accused Yarborough of having violated the White Slave Act. 
Further, it appears that Roberts participated with Coyne in practical- 
ly imprisoning the Yarboroughs in their rooms at the hôtel, and in 
their déportation from Seattle. The suggestion of the Suprême Court 
in United States v. Barnow, supra, that prêteuses of this character 
would rarely be made for benevolent purposes, is applicable hère. The 
jury had the right to draw the conclusion from the facts proven that 
the défendant was guilty as charged. 

[5] 6. We do not find that the admission of évidence relating to 
matters that occurred prior to Roberts' connection with the case was 
in any way prejudicial to the défendant Roberts. This évidence was 
purely introductory, and was only significant in the light of the testi- 
mony relating to the proceedings in which the défendant Roberts aft- 
erwards participated. Besides, the évidence was admissible under the 
familiar rule that, where a person enters into a conspiracy after its 
formation, the acts and déclarations of the other conspirators before 
he entered are admissible against him. This rule is, of course, only 
applicable where he adopts the conspiracy in its original desfgn and 
purpose, and this the évidence in this case tended to show the défend- 
ant Roberts did. 12 CyC. 438. It is not our province to weigh this 
évidence. 

[6] 7. It is assigned as èrror that the court refused to admit - :-f 
tain testimony offered by the défendant on the trial of the case. We 



COMPAGNIE MARITIME FRANÇAISE V. MEYER 881 

have examined the record carefully, and do net find any errer in the 
ruling of the court with respect to the matters referred to. It appears 
that Yarborough signed a written statement on May 24, 1916, con- 
cerning the facts in this case, for the information of some government 
officer. It is claimed that in this statement Yarborough did not say 
that Roberts had represented himself to be an officer of the govern- 
ment. When the witness Yarborough was on the stand for the govern- 
ment, he was interrogated by counsel for the défendant about this state- 
ment, and he then said he did not remember what he had stated on that 
subject. Counsel for the défense called upon the United States attor- 
ney for this written statement, which was refused. It appears that 
counsel for the défense had an exact copy of this statement in his 
possession at that time, and it was upon that statement that he con- 
ducted the cross-examination of Yarborough, for the purpose of 
showing a contradiction. As the statement had no other value, and was 
not used for any other purpose, the défendant was not prejudiced 
because he did not obtain possession of the statement in the posses- 
sion of the United States attorney. 

The refusai of the court to allow the witness Collins to testify as to 
how much money Coyne subsequently spent on a trip to El Paso, Tex., 
is assigned as error. It is claimed by counsel for the défendant that 
this money was a considérable sum, and was expended in paying the 
expenses of Coyne, the witness, and two women on this trip ; that this 
money may have been received from Yarborough, and, if so, the jury, 
if it knew the particulars, could draw the conclusion that Roberts 
did not have anything to do with it. We are of opinion that this évi- 
dence was too remote, indefînite, and uncertain, and was properly 
excluded. 

Finding no réversible error in the record, the judgment is affirmed. 



COMPAGNIE MARITIME FRANÇAISE v. MEYER et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 4, 1918.) 

No. 3018. 

1. Shippinq <g=131i(5) — Damages to Cargo — Unseawoethiness of Vbssel. 

Proof that a Frenoh bark, wlthlu four days after leaving Brest on a 
voyage froiii Rotterdam to Sau Francisco, wltliout havlng encountered 
vveather which was unusual at the season, was found to be lealilng, so 
that she had to be pumped each day thereafter untU she reached the 
vicinlty of Cape Horn, when, meeting stormy weather, the leaii increased, 
and she was obliged to seek a harbor of refuge, and that, when her cargo 
was discharged for repairs at Buenos Ayres, one rivet was found to be 
gone from her bottom, others were loose, cément was broken from some of 
her plates, and some were bent, held suflicient to show that she was un- 
seaworthy at the beginnlng of the voyage, although she was surveyed at 
that time, and to render her liable for the damage to her cargo. 

2. Shipping <g=>137 — ^Damage to Cargo — Liabiuty of Vessel — Harter Act. 

The exemption of a vessel and owner from llablllty for damage to car- 
go resulting from faults or errors In navigation or management of the 
vessel, granted by section 3 of the Harter Act (Act Feb. 13, 18S»3, c. 105, 

^=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
248 F.— 56 
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27 Stat. 445 [Comp. St. 1918, § 8031]), is on the distinct condition that 
the owner shall show that the vessel was in ail respects seaworthy and 
properly manned, equipped, and supplled for the voyage, or, if that can- 
not be establlshed, that he used due diligence to make her so, and thls is 
net sufflciently shown by proof of vlsual Inspection only, without mak- 
Ing further tests, of a vessel about to sali from Botterdam, around Cape 
Horn, to San Francisco. 

Appeal from District Court of the United States for the First Di- 
vision of the Southern Division of the Northern District of CaHfornia; 
Robert S- Bean, Judge. 

Suit in admiralty by the Compagnie Maritime Française, owner of 
the French bark Duc D'Aumale, against Hermann L. E. Meyer, 
George H. C. Meyer, Hermann L. E. Meyer, Jr., J. W. Wilson, and 
John M. Quaile, partners under the style of Meyer, Wilson & Co., and 
cross-libel against the vessel. Decree for respondents on cross-libel, 
and libelant appeals. Affirmed. 

The French bark Duc d'Aumale was chartered by the appellees to carry a 
cargo of coke and plg iron from Rotterdam to San Francisco. On September 
19, 1907, she left Rotterdam, and was towed to Brest, and thence on Sep- 
tember 24th she proceeded on her voyage. Flve days later she encountered 
squally weather, and on the 29th 23 centimeters of water were found in her 
hold, and thereafter water contlnued to corne in at the rate of one centlmeter 
an hour, necessitatlng pumping 20 minutes each mornlng and evenlng. The 
vessel did not put Into a port for repairs, but contlnued on her voyage. On 
November 22d, when she had arrived at 49° 37' south latitude, and 66° 21' 
west longitude, and in the neighborhood of Cape Horn, she encountered storœy 
weather, and a hlgh sea, which caused her to roU heavlly. The leak Increased 
until there were 1 meter and 65 centimeters of water in the hold. The 
master then made for the Falkland Islands, where, on November 25, the 
ship was beached at Roy Cove. There she remalned aground until February 
13, 1908, having 14 feet of water In her hold. She was flnally towed to Port 
Stanley, where she remalned until April 5, 1908, and thence she proceeded 
under her own sali to Montevideo, and thence to Buenos Ayres, where she 
arrived on May 5th. 'There the cargo was dlscharged, and the shlp was 
placed in dry dock for repairs. It was found that one rivet was gone from 
her bottom, and several other rivets were loose and leaklng; that cément 
was broken from the butt ends of several plates, and some plates were 
bent. On July 18, 1908, the vessel salled with her cargo for San Francisco, 
where she arrived November 19, 1908, with her cargo badly damaged. There 
the owners sued the appellees for the freight, and the appellees libeled the 
shlp on a clalm for damages to the cargo. The two sults were consoUdated, 
and trled as one. The court below found that the vessel was unseaworthy at 
the commencement of the voyage, elther because of a détective huU, or the 
improper stowage of her cargo, or both, and a decree was entei-ed in favor of 
the appellees for the sum of $2,242.72 and costs. 

Andros & Hengstler, Louis T. Hengstler, and Golden W. Bell, ail 
of San Francisco, Cal., for appellant. 

Edward J. McCutchen, Ira A. Campbell, and McCutchen, Olney & 
Willard, ail of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We think that the évidence sufficiently shows that the vessel was un- 
seaworthy when she started upon her voyage from Rotterdam. The 
évidence produced to show that she was at that time seaworthy as 
to her hull consists in the fact that before loading she was surveyed 
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by two experts appointed by the French consul at Rotterdam, also by 
the surveyor to the Bureau Veritas, and by the agents of the owner, 
and the testimony of those who made the inspection. The évidence 
that she was unseaworthy is the fact that so soon after starting upon 
her voyage, and without cncountering unusual weather, she sprung 
a serious leak, which leak increased when the usual stormy conditions 
in the neighborhood of Cape Horn were met, and the condition of her 
bolts and plates when she was placed upon the dry dock at Buenos 
Ayres. That the weather which resulted in the first leak was not un- 
usual is shown by the log, which is admitted to be correct. The log 
shows that up to the first watch of September 28, 1907, ail sails had 
been set. The log then recites : 

In the first watch: "Sqnally weather, strong raln; wind blows to the 
Southwest and shifts to the northwest; gaff topsail and main jib torn; royals 
and upper topgallant sails and staysails and spanker taken in." In the 
next watch: "The sarae kind of weather; strong breeze; a large swell froui 
the northwest ; the topgallant sails taken In ; unbent the main jib ; violent 
squalls ; strong winds ; heavy sea ; set the topgallant sails and mizzen 
staysail." Next watch: "Cloudy weather and squally; strong breeze; heavy 
sea from the west-northwest ; the same sail as durlng the preeeding watch." 
Next watch: "Squally weather; strong breeze; furled the mainsail at (î 
o'clock." Next watch on the saine day: "The same weather; very strong 
swell ; violent squalls." The next day, "midnight of the 28th to midnight of 
the 29th," in the first watch: "Fine weather; some squalls; strong breeze, 
becoming less at the end of the watch." Second watch: "Fine weather; 
fine breeze, set the mainsail, royal, spanker, and staysail." 

The évidence was that such weather was not unusual or unexpected 
in that vicinity at that season of the year. It has been held by this 
court and by other courts that the development of a serious leak, oc- 
curring from no mishap or accident within a short period of time from 
leaving port, is évidence from which it may be presumed that the ves- 
sel was not seaworthy at the time of leaving. In The Warren Adams, 
74 Fed. 413, 20 C. C. A. 486, Judge Wallace, for the Circuit Court 
of Appeals for the Second Circuit, said: 

"Where a vessel, soon after leaving port, becomes leaky, without stress of 
weather, or other adéquate cause of injury, the presumption is that she was 
unsound before setting sail." 

Other décisions to the same effect are Pacific Coast S. S. Co. v. Ban- 
croft-Whitney Co., 94 Fed. 180, 36 C. C. A. 135; The Aggi (D. 
C.) 93 Fed. 484; The Artic Bird (D. C.) 109 Fed. 167; Oregon Bound 
Lumber Co. v. Portland & Asiatic S. S. Co. (D. C.) 162 Fed. 912; 
Steamship Wellesley Co. v. C. A. Hooper & Co., 185 Fed. 735, 108 
C. C. A. 71 ; Carolina Portland Cernent Co. v. Andersen, 186 Fed. 
145, 108 C. C. A. 257; Benner Line v. Pendleton (D. C.) 210 Fed. 67. 

The appellant contends that, if the presumption of unseaworthiness 
is to be indulged upon facts such as those which controlled décision 
in the cases above cited, it is no stronger than the presumption of 
seaworthiness which obtains as a matter of law, and as expressed in 
The Chattahoochee, 173 U. S. 540, 550, 19 Sup. Ct. 491, 495 [43 L,. 
Ed. 801], where Mr. Justice Brown, referring to the Harter Act said: 

"By the third section of that act [Comp. St. 1916, § 8031] the owner of a 
seaworthy vessel (and, in the absence of proof to the contrary, a vessel wlll 
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be presumed to be seaworthy) Is no longer responslble to the cargo for damage 
or loss resultlng from faults or errors in navigation or management." 

But the presumption which was affirmed in the Chattahoochee Case 
was obviously only a prima facie presumption such as that which was 
recognized in L,unt v. Boston Marine Insurance Co. (C. C.) 19 Blatchf. 
151, 6 Fed. 562, and Pickup v. Thames Insurance Co., 3 Q. B. Div. 
594, a presumption which obtains in the absence of proof to the con- 
trary, and which may be overcome by proof that the vessel developed 
a seriously leaky condition within a short time after leaving port, 
showing that she must hâve been unseaworthy before the voyage com- 
menced. It is to be observed, however, that the language of Mr. Jus- 
tice Brown in the Chattahoochee Case was reHed upon in The Wild- 
croft, 130 Fed. 521, 65 C. C. A. 145, in which the Circuit Court of 
Appeals for the Third Circuit held that there is a presumption that 
the owner of a steamship performed his duty in making her sea- 
worthy, and properly manning, equipping, and supplying her for the 
voyage she was about to make, and that this presumption will sup- 
port the burden of proof imposed until it is overthrown or contro- 
verted by some évidence. But on the appeal from the décision, that 
doctrine was rejected by the Suprême Court in The Wildcroft, 201 
U. S. 378, 26 Sup. Ct. 467, 50 I^. Ed. 794, where the court said that 
the owner "is bound to furnish a seaworthy and properly equipped 
ship for the purpose of the voyage. Whether he has done so is a 
matter peculiarly within his own knowledge. * * * The law says, 
in substance, that when the owner can show that he has discharged this 
duty he shall be relieved from errors of navigation and management 
on the voyage, over which he has not such direct control," and while 
afifirming the décision of the Circuit Court of Appeals, the Suprême 
Court said: 

"But we are unable to agrée with the vlewa expressed in tlie opinion of the 
leamed Circuit Court of Appeals, to the effect that where a ship owner 
seeks the protection of the immunlty afforded by the Harter Act under sectioif 
3, rellanee may be had upon the presumption of law that the vessel was sea- 
worthy at the t)eginning of the voyage, and that it is only in cases of conflicting 
proof that the burden is Imposed upon the shipowner of establlshing by tes- 
timony the seaworthlness of the vessel, or due diligence in that behalf, in 
order to bave the beneflt of the act." 

[2] The appellant contends that assuming the ship to hâve been un- 
seaworthy on leaving Rotterdam, the appellant, having used due dili- 
gence to make her seaworthy, is not liable, for the reason that the 
proximate cause of the damage was not unseaworthiness but fault in 
navigation. The third section of the Harter Act provides that, if the 
owner shall exercise due diligence to make the vessel in ail respects 
seaworthy, neither the vessel nor her owner or owners shall be held 
responsible for damages or loss resulting from faults or errors in navi- 
gation or in the management of said vessel. It is said that the fault in 
management or navigation in the présent case was the failure of the 
master to take the vessel to an accessible port for repairs as soon as 
he discovered her leaking condition, and that he was at fault in pro- 
ceeding on the voyage around the Horn, and subjecting the vessel to 
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the severe strain of the stormy weather usually there encountered. 

In Int. Nav. Co. v. Farr & Bailey Mfg. Co., 181 U. S. 218, 21 Sup. Ct. 

591, 45 L. Ed. 830, the court said: 

"We repeat that, even if the loss occur through fault or error in manage- 
ment, the exemption cannot be availed of unless the vessel was seaworthy 
when she sailed, or due diligence to mnke her so had been exerclsed, and It 
is for the owner to establish the existence of one or the other of thèse con- 
ditions." 

In The Wildcroft, 201 U. S. 378, 388, 26 Sup. Ct. 467, 469 (50 L. Ed. 
794), the court said: 

"Where the statute has glven immunity agalnst such loss by reason of error 
in navigation or management, It does so upon the distinct condition that 
the owner shall show that the vessel was in ail respects seaworthy and 
properly manned, equipped, and supplled for the voyage, or. If thls cannot be 
establlshed, that he has used due diligence to obtain this end." 

In the présent case the court below was of the opinion that the 
testimony of the experts who inspected the vessel before her voyage 
began was not conclusive ; that the inspection was gênerai, largely Visu- 
al, and not particularly of the parts which proved def ective. The évi- 
dence, we think, sustains that conclusion. There is no testimony that 
any of the inspectors made other than visual examination, except the 
witness Le Roy, who testified that he sounded with a hammer the 
ship's sides, and ail accessible rivets, including those of the hull, but 
that he could not examine ail rivets, for the reason that at that date, 
August 27, 1907, there was cargo in the hold. We are not convinced, 
therefore, that the appellant has met the burden of proof which rested 
upon it to show that it exercised due diligence in view of the contem- 
piated voyage. In The Millie R. Bohannon (D. C.) 64 Fed. 883, Judge 
Brown said : 

" 'Due diligence' re<julres a carefulness of Inspection and repair proportlon- 
ate to the danger." 

^And in The Southwark, 191 U. S. 1, 16, 24 Sup. Ct. 1, 6 [48 L. Ed. 
65], it was said that if, by failure to adopt proper and reasonable 
tests and furnish the required proof, "the question of the ship's effi- 
ciency is left in doubt, that doubt must be resolved against the ship- 
owner, and in favor of the shipper." In The Abbazia (D. C.) 127 Fed. 
495, it was said that the diligence required "is diligence with respect 
to the vessel, not in obtaining certificates," and in a number of cases 
the certiilcates of surveyors and inspectors giving high rating hâve 
been disregarded where vessels hâve been found unseaworthy in fact. 
The Folmina, 212 U. S. 354, 360, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 
Ann. Cas. 748; The Ninfa (D. C.) 156 Fed. 512, 525; The Rappahan- 
nock, 184 Fed. 291, 107 C. C. A. 74. The statute so exempting the 
owner from a gênerai obligation of furnishing a seaworthy vessel is 
strictly construed. The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537, 39 
L. Ed. 644; The Irrawaddy, 171 U. S. 187, 192, 18 Sup. Ct. 831, 43 
E. Ed. 130; Benner Line v. Pendleton, 217 Fed. 497, 505, 133 C. C= 
A. 349; The Jeanie, 236 Fed. 463, 471, 149 C. C. A. 515; The Ger- 
manie, 124 Fed. 1, 5, 59 C. C. A. 521. In the Irrawaddy Case the 
court said: 
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"Plalnly, the main purposes of the act were to relieve the sWpowner from 
llablUty for latent defects, not dlscoverable by the utmost care and diligence." 

In Nord-Deutscher Lloyd v. Président, etc., of Ins. Co., 110 Fed. 
420, 49 C. C. A. 1, the court said: 

'The obligation of due diligence to make the shlp seaworthy Is In ail re- 
spects the same as before the Harter Act, whlch does not establish any new 
rule of diligence. The shlpowner cannot now, any more than before, rely 
upon external appearances in place of known tests, nor can the mère sélec- 
tion of compétent persons to Inspect satlsfy the requlrement of due diligence.'* 

In the Alvena, 79 Fed. 973, 25 C. C. A. 261, it was held that, in 
the inspection prior to the voyage, f ailure to take up one of four ceil- 
ing boards in a passageway over the limber spaces, underneath which 
the leak occurred, in order to examine the cernent, was a lack of due 
diHgence. That the inspection in the présent case was not such as the 
Harter Act contemplâtes is strongly suggested by the fact that the ves- 
sel sprung a leak five days after starting upon her voyage, and the 
condition in which she was found when she was overhauled in Buenos 
Ayres. 

The decree is affirmed. 



PHEPLES V. GEORGIA lEON & GOAL CO. et al. 

In re GEORGIA STEEL 00. 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1918. Rehearlng 
Denled Aprll S, 1918.) 

No. 3123. 

1. Vendok and Purchaseb ig=119 — Fbaud — Vacation. 

Where a purchaser of coal lands, an Iron furnace, and other property 
was in possession, and dld the development work for five years, maklng 
partial payments wlthout objection that It had been Induced to purchase 
through fraud of the seller's représentatives, the purchaser cannot there- 
after secure a rescission of the contract on the ground of such mis- 
representatlons, for it is essential, not only that there be a misrepresen- 
tatlon, but that action be taken as soon as facts are discovered whlch 
glve notice of the fraud, and the purchaser's development work must 
hâve disclosed the falslty of the mlsrepresentatlons asserted. 

2. Vendob and Purchaseb <S=»119 — Bescission — Geotinds. 

The payment by a seller of a commission to an agent, or offleer of the 
purchaser, entitles the purchaser to avold the sale, but he must act 
promptly after ascertalning the fact, so as to restore the status quo, the 
payment of such commissions not carrylng with it any right of re- 
adjustment of price. 

3. Vendob and Pubchasee iS=44 — Fraud — Evidence. 

In conslderlng a seller's fraudulent mlsrepresentatlons, évidence of 
the payment of corrupt commissions to thè buyer's agents and représenta- 
tives is admissible. 

4. Bankbuptcï <g=>467— Revision — Review— Findings. 

The trustée in bankruptcy of a corporation, which had purchased coal 
lands, an iron fumace, and other property, attacked the clalm of holders 
of bonds glven for the purchase price, assertlng that the sale had been 
Induced by fraudulent inlsrepresentâtlons as to the value and character of 

^ssFor otiier cases see same topic & KEY-NUMBER in ail Key-Number«d Dlgests & Indexes 
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the property, that its value was less than a third of the price pald, that 
the seller paid secret commissions to officers of the bankrupt corporation, 
and that on account of such misrepresentations and payment of secret 
commissions the sale was sub.i'ect to rescission. ïhe bankruptcy court 
found that the misrepresentations were not of a character to authorize 
the réduction of the purchase price, and that the giving of commissions 
was not of a fraudulent character autliorizlng rescission, the matter 
being known to the purchasing corporation. Ileld, it appearing that 
the purchaser niade an Independent investigation of the property before 
J>uying, and that the arrangement for payment of commissions to its 
officers was made before they became officers, that, in view of the burden 
of proof on the trustée, the rigid rules as to the establishment of fraud, 
the lapse of flve years before the sale was attacked, and the déférence 
to be paid to the flndings of the trial .iudge, the conclusion of the lower 
court, which was supported by the évidence, cannot be disturbed. 

Appeal from the District Court o£ the United States for the North- 
ern District of Georgia ; William T. Newman, Judge. 

In the matter of the bankruptcy of the Georgia Steel Company. On 
pétition of the Georgia Iron & Coal Company and others against O. T. 
Peeples, as trustée in bankruptcy, to review an order of the référée 
disallowing petitioner's claims against the estate, the order was re- 
versed, and the claim allowed (240 Fed. 473), and the trustée appeals. 
Affirmed. 

J. B. Sizer and S. M. Chambhss, both of Chattanooga, Tenn., Samu- 
el B. Adams, of Savannah, Ga., and Paul F. Akin, of Cartersville, 
Ga., for appellant. 

Alex C. King, Clifford L. Andersen, and Daniel W. Rountree, ail 
of Atlanta, Ga. (Anderson & Rountree and King & Spaulding, ail of 
Atlanta, Ga., on the brief), for appellees. 

Before WAI.KER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. The Georgia Iron & Coal Company, own- 
ing iron and coal lands, an iron furnace, etc., having operated at a 
loss and become financially embarrassed, ofïered their properties for 
sale. Moses Taylor, Van Cortlandt, and others, representing the 
Southern Steel Company, became interested and employed G. P. Perin, 
a mining expert, to examine the properties. He sent a man from his 
office, C. M. Weld, who made a preliminary report, and, aîter an- 
other inspection, a final report. The negotiations did not at that 
time lead to a sale. 

In July or August of the same year, 1906, authority to sell was con- 
f erred upon a committee acting for Atlanta banks, who were creditors 
of the corporation, and T. D. Meador, one of the committee, re- 
sumed negotiations with the Southern Steel Company, after having 
associated with himself C. E. Buek. Mr. Joël Hurt was the principal 
owner of the stock of the corporation, and, contemporaneously with 
Meador's efforts to sell the property, he was making like efforts else- 
where, demanding a larger price than Meador was undertaking to sell 
at, and expressing an intention to repudiate Meador's authority. 

Meador and his associâtes reaching an agreement with Taylor, Hurt 
was not satisfied, and demanded changes. Meador had been promised 
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a commission of $60,000; this he had agreed to divide with Buek. 
Buek had interested Oakley Thorne, président of the Trust Company 
of America. Hurt objected to the $60,000 commission. It was ex- 
plained to him that Meador was to receive only a part, and that it 
could not be reduced to less than $45,000, to which amount he finally 
agreed. His other demands were met, and another contract was pre- 
pared and signed October 10, 1906. On September 6, 1906, a few days 
before the signing of the first agreement, Buek and Thorne were made 
directors of the Southern Steel Company. Buek, as vice président of 
the Southern Steel Company, appeared before the directors of the 
Georgia Iron & Coal Company, and stated that his company would 
carry out the contract of October lOth. 

Contemporaneously with the purchase by the Southern Steel Com- 
pany of the property, it organized the Georgia Steel Company; Buek 
and Thorne becoming directors. The contract was consummated in 
the name of this corporation. The contract involved the sale of about 
52,000 acres of land, one furnace, railroad, etc., for a total purchase 
price of $1,620,000. Cash to the amount of $120,000 was paid. Bonds 
in the amount of $1,000,000, secured by a first mortgage on the prop- 
erty, were executed by the company, and its notes for $500,000, secur- 
ed by a second mortgage, were made to the vendor company. The ob- 
Hgations were guaranteed by the Southern Steel Company. 

On the acquisition of the property the Georgia Steel Company be- 
gan the opening up of new mines, which, with other improvements, 
involved expenditures of about $600,000. The plants were operated 
at a loss, and in 1907 default in interest resulted in a suit to foreclose 
and receivership. Pending suit to foreclose, negotiations were had 
between the debtor company and Hurt, owning most of the bonds, 
which resulted in the payment by the Georgia Steel Company of the 
notes secured by the second mortgage, which, with interest and costs, 
amounted to about $650,000. After this adjustment the efforts to 
develop additional mines continued, and expenditures thus made, to- 
gether with operating losses, amounted to between $300,000 and $400,- 
000. In 1911 a suit was instituted by the trustée for the bondholders 
against the Georgia Steel Company, to enjoin action which was being 
taken by the latter to dismantle one of its plants and to remove the 
machinery, etc., to a part of its holdings which was in the state of 
Alabama. When this suit was instituted, the claims which are now 
made with référence to misrepresentation and payment of secret com- 
missions, were first suggested in the cross-bill fîled. After the fîling 
of this cross-bill a Substitute trustée filed an independent foreclosure 
suit in the same court, and a receiver was appointed. Following this 
creditors began bankruptcy proceedings, and, after a contest, the com- 
pany was adjudicated a bankrupt, and the proceedings in the state 
court abandoned. Bondholders filed their claim, and the resulting 
contest was referred to a master. The bonds were contested upon the 
following grounds : It was alleged that the sale had been induced by 
fraudulènt misrepresentation with référence to the value and character 
of the property ; that the value of the property, instead of being in 
excess of $1,500,000, was less than $500,000; that in the sale of the 
property secret commissions had been given to two of the officers of 
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the purchasing company; that on account of thèse fraudulent misrep- 
resentations, and this fraudulent giving; of commissions to an officer 
of the buying company, the sale was subject to be rescinded; and that 
the claim asserted by the Georgia Iron & Coal Company should be dis- 
allowed. 

The master, after lengthy hearings, filed a very able repart, finding 
that misrepresentations had been made ; that the property, when sold, 
was not worth more than $500,000 ; that Buek and Thorne, officers of 
the purchasing company, had received secret commissions ; and held 
that, considering both misrepresentations and secret commissions, 
while the sale could not be rescinded, the bankruptcy court would hâve 
a right to refuse to approve the claim of the bondholders. This report 
of the master was contested before the District Judge, and, his holding 
as to the légal eflfect of the facts found was overruled; the District 
Judge concluding that the misrepresentations were not of a character 
to authorize the réduction of the purchase price, and that the giving 
of commissions, under the circumstances developed, was not of a 
fraudulent character, authorizing a rescission of the contract. From 
this ruling of the District Judge the trustée in bankruptcy has ap- 
pealed. 

The misrepresentations alleged are with regard (1) to the character 
of the iron ore; and (2) with référence to the extent and quality of the 
coal. The évidence indicated that the value of the ore depended on 
the persistency and continuity of the leads, and the nonexistence, be- 
low the water line, of sulphur in excessive quantities ; and it is charged 
that Weld was led to an incorrect conclusion upon this matter by 
Singleton. The view that the brown ore was of a carbonate origin, 
that it was valuable, even below the water line, and that it existed in 
very great quantities, had been entertained and expressed by disinter- 
ested experts, whose reports had been relied upon by ail parties. 
While the facts are not absolutely and definitely determined, even up 
to this time, the probabilities are that the valuable ore is very limited 
in quantity. With référence, however, to this feature of the case, there 
is not sufficient évidence to authorize a court of equity to hold that 
such misrepresentations were made as would authorize either the re- 
scission of the contract or the readjustment of the price. Its existence, 
its character, and its extent were essentially matters of opinion and 
judgment. In the sale of mining properties both parties ordinarily 
take a chance. 

The facts with référence to the coal deposits are somewhat more 
tangible. Weld's report was based almost exclusively upon the state- 
ments of Singleton. It is very apparent that Weld relied, almost en- 
tirely, upon information received from Singleton, and that fact was ap- 
parent to Singleton. There is no évidence of any direct and absolute 
misstatement of fact on the part o{ Singleton. There is, however, 
ample évidence of a failure on his part to disclose facts that were ma- 
terial, and facts which it is insisted he was under obligations to dis- 
close under the conditions created by the character of investigation 
made by Weld. It appears that, prior to the examination by Weld, 
a very large number of holes had been sunk in an eflfort to ascertain 
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the location and extent of the coal field. In ail the interviews between 
Singleton and Weld as to the coal, no référence was made to thèse ef- 
forts which had theretofore been made to ascertain whether there was 
coal in sufficient quantities to opéra te the property. Weld's conclusion, 
as stated in his report, was very far from the facts as they hâve since 
been developed. It is now assumed that the coal is limited in quantity, 
and in thin deposits, and inadéquate for the successful opération of the 
properties. 

The Georgia Iron & Coal Company insists, primarily, that Singleton 
was in no way aiithorized to speak for it, and that any misrepresenta- 
tion made by him was upon his own account, and was accepted by 
the purchaser at his own risk. There is some évidence to indicate that 
the officers of the Georgia Iron & Coal Company depended upon Single- 
ton to do the very' things which he did, and subsequently — that is, af t- 
er the sale had been consummated — a payment was made to Singleton 
for his services in making the sale. This latter action could hâve been 
taken in récognition of what was assumed to be the proper and valuable 
services on the part of Singleton, and as not in the discharge of a légal 
obligation to him. It is quite possible that Singleton, in what he con- 
ceived to be his duty to his company, directed the attention of the in- 
vestigator to f eatures favorable to the property, under the assumption 
that he would make an especial eflfort to find those which were not, and 
that there was no obligation on his part to give aid in thèse efforts. 

The company denied any authority of Singleton to make any state- 
ment of any kind, and Singleton testifies that he neither made any 
misstatement nor concealed any pertinent fàct. Assuming, however, 
that Singleton's Conduct is chargeable to the company, and that he did 
fail to make statements as the resuit of which Weld reached incorrect 
conclusions, a question arises as to the extent of the duty of the seller, 
when the buyer undertakes to make his own investigation. It is ap- 
parent that the Southern Steel Company would not hâve accepted, and 
in fact did not accept, the statements made by représentatives of the 
selling company. They employed a man to make the investigation, and 
they doubtless acted upon the report which he made, rather than upon 
any information which they secured from the seller. Singleton's 
fraud, if his conduct cOnstituted fraud, consisted in abstaining from 
telling ail that he knew about the coal, and in making a statement with 
référence to the character of the iron ore which no one is in position 
to say was not honestly made, even if it is now certain that his conclu- 
sion was incorrect. 

[1] Most trades resuit from the efforts of each of the parties to 
benefit himself at the expansé of the other. This each party perfectly 
well understands. The trade is not compulsory. Each party may ab- 
stain from making the contract until he is satisfied as to the facts. 
Something of exaggeration as to the merits of his merchandise is ex- 
pected of the seller. It is so nearly conventional as to hâve légal réc- 
ognition. Equity will relieve against fraud, but the seller 's normal 
lack of conservatism of statement is not so characterized. AU this, 
where the buyer relies upon the seller. Where the buyer elects to as- 
sume that the seller will not tell the truth, and relies upon his own in- 
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vestigation of the facts, there is even less inclination on the part of 
courts to interfère. If the buyer chooses to substitute his own judg- 
ment for the seller's statement, he is permitted this reasonable privilège. 
A court is not an agency for relieving business men from the effects 
of their mistakes. The common law is a product of more vigor than 
refinement. It encourages independence and self-reliance. The de- 
velopment of equity has made modilications in its crude vigor; but 
equity, as administered in the courts, is the output of the same peoples 
who made the common law, and its principles hâve not yet reached the 
lofty ideals of early Christianity, nor even the refined justice of the 
civil law. The line between permissible overreaching and punishable 
fraud is illy defined, and so it has been from the time Jacob demon- 
strated the profitable potentialities of the science of eugenics at the 
expense of Laban, even unto this day. Genesis xxx, 31^3. 

[2] Under the circumstances developed in this case, the conduct of 
Singleton in abstaining from telling what had been donc with référence 
to test holes for coal, was, perhaps, entirely effective as a misrepre- 
sentation. If an effort had been made to promptly set aside the 
transaction on account of thèse misrepresentations, an appeal would 
hâve been made to a court of equity which it might hâve hesitated 
to ignore. In order, however, to make a proper appeal to a court of 
equity to rescind a contract or readjust a price, on the ground of 
misrepresentation, there must not only be a material misrepresentation, 
intended to mislead and having that effect, but action must be taken as 
soon as facts are discovered which give notice of the fraud. 

The sale was in 1906, and no attack was made, upon this ground, 
until about five years after. During this period the effort at develop- 
ment was continuons. AU the property was in charge of the purchaser, 
and it can easily be assumed that every part of it was examined, and 
that there had been ample time and opportunity in which to ascertain 
the truth or the falsity of any statement which had been made by any 
of the parties at the time of sale. Even in 1909, when there was a 
fourth partial payment of the contract price, and an extension of the 
bonds which had been matured by nonpayment of interest, ail the facts, 
it must be held, were either known or could hâve been known. The 
conclusion that must doubtless be reached with référence to this fea- 
ture of the case is that, at the time of the purchase, the Southern Steel 
Company was satisfied by the report made by Weld, and believed that 
the property had a value largely in excess of the price paid. This be- 
lief continued, and, even when one failure after another had been 
experienced, there was a continuation of the hope that the next efforts 
would be met with success that would realize the original estimate of 
large profits. The purchaser continued, after he had an opportunity 
to know as much as any one knew, to take the chance. Who speaks 
tardily to a court of equity must speak convincingly. 

[3, 4] A much more serions question than that presented by the al- 
légation of misrepresentation arises out of the payment of commission 
ta Buek and Thorne. It is a proper rule of law that when a person, 
by the payment of secret commissions, corrupts the officer or employé 
of the purchasing person or corporation, the sale may be set aside at 
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the suit of the latter. The facts developed in this case, however, do not 
bring it definitely under the terms of the law as it has been developed. 
Buek was primarily associated with Meador before he had any connec- 
tion with the Southern Steel Company, and Thorne became interested 
before he had such connection. It is true that Buek and Thorne be- 
came officers of the purchasing company before the consummation of 
the sale. On the other hand, the negotiations which led to the sale and 
the exécution of the original agreement between the selling and buying 
parties antedate Buek's officiai connection with the buying company. 
This fact was known ta ail the parties. Just when Buek began to hâve 
interest in the purchasing side does not appear, but the purchasers 
were doubtless charged with notice of the fact that Buek, even after 
this association began, was expecting a commission from the sellers. 

The évidence indicates that when Perin was employed he came to 
Atlanta and there ascertained that Meador was dividing his commis- 
sion with Buek. Subsequently, Perin talked to Buek about this, and 
was assured by Buek that he would not accept a commission, or that,. 
if he did, it would be for the benefit of the buying company. At the 
time Hurt refused to carry out the original agreement made between 
Meador and Buek on the one side, and Taylor on the other, Taylor 
received a letter in which référence was made to the fact that Buek 
would be consulted with regard to the matter of adjusting the com- 
missions ; the letter carrying the necessary inference of some interest 
by Buek in the commissions. In 1911, when the readjustment of the 
bonds and interest was efifected, another letter passed, which could 
very well hâve charged the buyers with notice of the fact that Buek 
had received a commission. There is nothTng to indicate that the sell- 
ing company at any time undertook to keep the fact of the commis- 
sion secret ; and it is probable that the buying company knew as much 
about it ail the time as at the time when no longer able to carry out 
their contract, they began to charge that the selling company had cor- 
ruptly paid the commissions. 

The payment by a selling company of a commission to an agent or 
officer of the purchaser carries with it only one right in equity; that 
is, to rescind the contract. The buyer has the option to avoid the 
sale. He must act promptly after ascertaining the fact. So acting, he 
may, so long as he is in position where he can restore the original 
status, invoke this remedy. But this right to rescission does not carry 
with it any right of readjustment of price. The payment of corrupt 
commissions is a character of fraud that has no relatiOnship to price. 
No effort has been made in this proceeding to invoke that remedy; 
and, if such an effort had been made, the lack of ability to restore 
conditions to the original status would hâve prevented. 

The référée properly considered the évidence with référence to the 
payment of corrupt commissions in connection with fraudulent mis- 
representations as to value. Again, however, the delay must not be 
ignored. The record in the case is large. While the very able briefs 
fîled for appellants and appellees hâve greatly reduced the labors of the 
court, it is not practicable to review the facts or state the conclusions of 
law more fuUy. In view of the burden of proof upon appellants, the 
somewhat rigid rules as to the establishment of fraud, the great lapse 
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of time since the transaction complained of, and the déférence to be 
paid the findings of the trial judge, the conclusion is reached that the 
évidence would not justify an appellate court in reversing the judg- 
ment rendered. 

The judgment is affirmed. 
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BAY DREDGING & CONTRACTING CO. v. UPPER HUDSON STONE 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

Nos. 58, 59. 

1. Shipping <S='54 — Chartebs — Démise of Scow — Liability of Oharterer. • 

A charterer of a scow, under a charter whicli is a démise, is a bailee, 
and prima facie responsible for any failure to return the boat in good 
order, reasonable wear excepted ; and thls Uability is not discharged by 
showing that the vessel had been Intrusted to the care of another, and 
Injured by that other's négligence, or while in his charge. 

2. TOWAGE <S=5H(5) iNJtIRÏ TO Tow — LiABILrrY OF TUG. 

A motorboat, which contracted to tow a scow over a bar upon which 
the water was of sufficlent depth at the proper state of the tide, held lia- 
ble for injury to the scow by stranding on the bar In the daytlme in 
fine weather, either due to a miscaleulation of the tide or to the swell 
which caused her to pound when in the trough. 

3. Shipping ®=s68(1) — Charters — Enfobcement or Chabterer's Liabilitt by 

Insurer. 

The owner chartered a scow by a charter of démise, to be ordinarily 
employed within the limits of New York harbor. The owner maintained 
insurance in the form common for harbor traftic; the poUcy providing 
that It should be vold if the scow was taken beyond the harbor limits. 
It was agreed, however, between owner and charterer, that it might be 
taken outside of such limits, if the charterer paid for the additiônal tem- 
porary insurance required, which the charterer dld by procuring a rider 
to be attached to the owner's policy, and subject to its conditions extend- 
iug the Insurance for the partlcular trlp named therein. On one of such 
trips the scow was injured, and the insurer paid the loss to the owner. 
Seld, that the insurance was for the beneflt of the owner, and not of the 
charterer, and that the insurer, as assignée of the owner, could maintain 
a suit to enforce the Uability of the charterer under the charter party 
for failure to return the scow in good condition. 

Appeals from the District Court of the United States for the East- 
em District of New York. 

Suits in admiralty by Joseph Leslie White and William D. Quick 
against the Upper Hudson Stone Company, with Walter H. Gahagan, 
and the gasoline motorboat Ono, Louis R. Bick, trustée in bankruptcy, 
claimant, impleaded, and by the Bay Dredging & Contracting Com- 
pany, by Louis R. Bick, its trustée in bankruptcy, against the Upper 
Hudson Stone Company and Walter H. Gahagan. Decree for re- 
spondents in first suit, and libelants appeal. Reversed as to respond- 
ents the Upper Hudson Stone Company and the Ono, and affirmed as 
to respondent Gahagan. Decree for respondents in second suit, and 
libelant appeals. Affirmed. 

^55>For other caseB see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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One Bleakley, owner of scow U. H. 44, chartered her to TJpper Hudson 
Stone Company. The contract admlttedly amounted to a démise, and made the 
charterer an owner pro hac vice and a ballee. By the terms of charter the 
scow was to be ordinarily emploj'ed wlthin the IJmits of New York harbor. 
Bleakley malntained Insurance on his boat In the form common for harbor 
traffic, insuring hlm (Bleakley) "on account of whom It coneerns, loss. If 
any, payable to him" agalnst "adventures and périls of the harbors * ♦ • 
and other waters," wlthin the limlts of the harbor of New York. ïhis policy 
became void if the scow was taken beyond said limlts, but it was agreed be- 
tween charterer and owner that the vessel mlght be so taken, if the charterer 
paid for the temporary additional Insurance required. 

The U. H. 44 was several times sent to Long Beach by the charterer, who 
each time procured from the insurer a "rider" or (as it is called in the record) 
a "slip attached to policy" the material words of which are as follows: "In 
considération of an additional premiunj of $14, privilège Is hçreby granted to 
the [scow in question] to make présent trlp to Long Beach and return. War- 
ranted not to use Jaek's Inlet. Subject to terms and conditions of policy. 
attached to and forming part of Policy No. 6548215" — signed by insurer's 
agents. 

The charterer employed one Gahagan to tow thls and other scows to Long 
Beach. Gahagan's tug, however, was of too great draft to get over the bar, 
and the motorboat Ono (belonging to the Bay I*redging & Contracting Com- 
pany) did this work. Just how the Ono was employed and with whom ar- 
rangements were made is very uncertaln from the record ; but, betore the 
accident out of which thèse sUitS grew, several of the Stone Company's ves- 
sels made the trlp, and Gahagan rendered his bill for deep water towlng, and 
the owners of the Ono their bill for towing beyond the entrance bar, and 
the bills so rendered the Stone Company paid. 

In July, 1915, Gahagan's tug took the U. H. 44 loaded to the Long 
Beach bar, there delivered her to the Ono, and while in charge of the latter 
vessel she took the ground twice and received very serions Injury. She was 
drawing 614 feet, and at high tlde there was about 8 feet on the bar. Whether 
the groundlng was due to a mlscalculation of the tide or to the swell is per- 
haps uncertaln. It wàs daylight at the time of Injury, and the navigation of 
the Ono and scow was entirely in the hands of the former's master. After the 
scow was injùred, the owners of the Ono devoted considérable time and effort 
toward her rescue. The insurer paid Bleakley under the policy for the 
seoWs injury, and he assigned his clalm agalnst ail parties in the premises to 
the présent libelants, who are the Insurer's nomlnees. 

Fôr the benefit of the Insurance Company, therefore, libelants broughl the 
flrst of thèse suits, seeking to recover agalnst the Upper Hudson Stone Com- 
pany as charterer and bailee, beeause the U. H. 44 was not returned In good 
order and condition, reasoiiable wear and tear excepted. Under the Fifty- 
Ninth rule in Admlralty (29 Sup. Ct. xlvi) the Stone Company impleaded 
Gahagan and the Ono, alleging their négligence, or that of one of them, as 
the immédiate cause of the scow's Injury. The second action (tried with the 
flrst) is by the trustée in bankruptcy of the Ono's owner, and is an atteinpt to 
recover as a salvage award the expenses to which he was subjected in en- 
deavoring to asslst the U. H. 44. 

The trial court found no fault on the part of the Ono or Gahagan, and 
therefore dismissed the llbel in the flrst case, and in the second refused any 
award on the ground that the clalm advanced was not salvage. Both libelants 
appealed. 

Alexander & Ash, of New York City (Mark Ash, of New York City, 
of counsel), for appellants White and Quick. 

Lampke & Stein, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellant Bick. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCIoskey, both of New York City, of counsel), for appellee 
Upper Hudson Stone Co. 

Austin J. MacMahon, of New York City, for appellee Gahagan. 
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Before ROGERS and HOUGH, Circuit Judges and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
Since the relation between Bleakley, the scow owner, and the Upper 
Hudson Company, as charterer, was exactly that so recently restated 
by this court in Hastorf v. F. R. Long, etc., Co., 239 Fed. 852, 152 C. 
C. A. 638, the charterer was prima facie responsible for any failure 
to return the boat in good order reasonable wear excepted. The obli- 
gation was that of a bailee, and liabihty was not discharged by showing 
that the vessel had been intrusted to the care of another, and injured 
either by that other's negHgence or while in such other's charge. Gan- 
non V. ConsoHdated Ice Ce, 91 Fed. 539, 33 C. C. A. 662. Therefore 
the negHgence of Gahagan and the Ono, or of either, was only impor- 
tant because proof thereof would enable the Upper Hudson Company 
to retrieve from them the loss to which it was subjected by the nature 
of its contract with Bleakley. 

We find it uncertain on the évidence whether there ever was any 
agreement by Gahagan to tow the respondent's barges ail the way into 
Long Beach inlet or harbor. It may be that he, in the beginning of 
the work, employed the Ono, or sublet or farmed out to that boat some 
portion of his towing contract. But before the accident herein a 
course of business had been established by which both Gahagan and 
the Ono's owner dealt directly with the Upper Hudson Company; 
each worked independently for that company; each was a principal. 
From this finding of fact, it results that there is no évidence of nég- 
ligence against Gahagan. 

[2] As to the Ono, we discover no escape from liability. She as- 
sumed the ordinary obligation of a towing vessel; inter alia, to know 
the recognized channel, the tides, the draft of the tow, and with rea- 
sonable skill to judge the weather. While in her care the U. H. 44 
pounded and stranded, either because her draft was too great for the 
bar, or the swell was such that even at highest tide she pounded when 
in the trough. No matter which story is true, the Ono is liable. If 
the water was insufficient when calm, her master inexcusably misjudged 
the tide; if the swell was such as to let the tow pound, he ought to 
hâve perceived that such would be the case, for it was daylight and 
fine weather, and there was no necessity of going over the bar on that 
particular tide. What was donc was négligence under any state of 
facts suggested. The Eli B. Conine, 233 Fed. 987, 147 C. C. A. 661. 

[3] Thèse findings leave the Upper Hudson Company to pay what- 
ever cannot be recovered from the Ono, and require considération 
of the contention that thèse libelants, who may be regarded as the 
scow's insurers, cannot recover from the Upper Hudson Company, 
because that company was itself insured against the very loss and dam- 
age complained of by (in efifect) the libelants themselves. 

Whether one party insures another is primarily a question of fact, 
and, since contracts of insurance are commonly (as hère) in writing, 
the content and purport of the writings must be first considered to 
ascertain even the intentions of the parties. The policy and rider in 
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évidence do not assist respondent's contention. The policy insures 
Bleakley "as interest may appear," and the rider is a part of the polky, 
not extending the nature ci the assumed risk, nor on its face varying 
the parties in interest, but only widening the geographical Hmits within 
which the contraet is to operate. 

Doubtless a charterer has an insurable interest in the chartered ves- 
sel, and it is not legally impossible that such interest might for some 
purposes be covered by or in what is ordinarily the owner's poHcy. 
Hagan v. Scottish Union, etc., Co., 186 U. S. 423, 22 Sup. Ct. 862, 46 
Iv. Ed. 1229. In this case, however, the Upper Hudson Company must 
affirmatively prove (having pleaded the défense as new matter) that 
it was itself the insured on the voyage to Long Beach, and do so by 
means other than the written contraet. The only évidence produced is 
the fact that respondent procured and paid for the rider; i. e., a priv- 
ilège to take the boat beyond harbor limits without vitiating what 
Bleakley had paid for. But this was in plain pursuance of the con- 
traet with Bleakley; he never agreed to let his boat go outside the 
harbor with his interest uninsured, and the reasonable inference from 
the testimony is that the charterer agreed to keep Bleakley insured if 
the boat was sent outside. 

It results that there was no such agreement between owner and 
charterer as is alleged. Whether, therefore, had such agreement been 
made, it would hâve availed against the insurer, who certainly was no 
party to it, is a question that need not be considered.^ 

The finding of fault in the Ono renders it impossible to give her 
salvage, or any award in the nature thereof. Ail the services and ex- 
penses shown were rendered necessary by her négligence, and she was 
and is liable for that and more. 

For thèse reasons, it is ordered that the decree in Bay Dredging, 
etc., Co. V. Upper Hudson Stone Co. et al. be affirmed, with one bill 
of costs, and the decree in White et al. v. Upper Hudson Stone Co. 
be reversed, and the case remanded, with directions to enter decree in 
favor of libelants against the Upper Hudson Stone Company and the 
motorboat Ono, exécution to issue against the latter in the first in- 
stance, and said Stone Company to respond for any balance not col- 
lected by exécution, said decree to carry costs in both courts. As to 
Gahagan, let the libel and pétition be dismissed, with costs in both 
courts against the impleading respondent. 

1 The Sydney (C. C.) 27 Fed. 119 (appeal dismissed 139 U. S. 332, 11 Sup. 
Ct. 620, 35 L. Ed. 177), is In Its facts nearer this case tlian any otlier reported 
lltigation. As to the question si:ggested, but not discussed, see Boston Fruit 
Co. V. Britlsh, etc., Co., 11 Commercial Cases, 169. It may be noted that, to 
protect the bailee, the Insurance would hâve had to cover, not only his Interest 
in the vessel, but his négligence in caring for her — something as to whlch 
there is no proof at ail. 
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EDMONDS V. STEBN et al. 
(Circuit Court pf Appeals, Second Circuit. January 16, 1918.) 

:■'..■ No. 92. . 

1. OoPTBiGiiTs <S=>12 — Subject-Matter — Oechestbal Score for Copyrighted 

Sono. , . 

Where the purchaser of a song, havlng copyrighted It wlth the con- 
sent of the composer, prepared and copyrighted an orchestral score, the 
purchaser Is entitled to protection of the copyright for the score, as it Was 
substantially a new and Independent composition, and representëd (trigi- 
nal vvorlv, supporting an Independent copyright. 

2. Copyrights <@=>47-^Assignments — Construction. 

Where défendants copyrighted a song sold to them on a royalty basls, 
and with the consent of the composer prepared and copyrighted ail orches- 
tral score, the composer Is not, défendants havlng assigned to him the 
copyright of the song In settlement of a controversy between tbem, en- 
titled to any rights in the orchestral score, which was not assigned ; the 
transaction in its very nature showlng an intent not to lessen or change 
défendants' enjoyment of the score copyrighted. 

3. Copyrights <@=47 — Assignments— Rights in Copyrighted Work. 

Where the composer of a song sold it to défendants on a royalty basls, 
and after copyrightlng the song they prepared and copyrighted an or- 
chestral score wlth the coinposer's consent, the composer i s not, t^ rea- 
son of the assignraent of tlie copyright of the song, entitled to àny rights 
in the score, which was not assigned to him ; the two copyrights being 
entirely distinct. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by Shepard N. Edmonds against Joseph W. Stern aiid Edward 
B. Marks for infringement of copyright. From the decree, îssuing an 
injunction, without damages, and granting plaintiff's attorney a small 
fee, both parties appeal. Reversed and remanded, with directions to 
dismiss the bill. 

Plaintiff composed the words and music of a certain song, which he sold 
to défendants, vvho copyrighted it in 190.S, under a royalty agreement. With 
lilaintiff's icnowledge and consent this song was used as part of an operetta, 
and witli like knowledge and consent défendants separately copyrighted an 
orchestral arrangement or medley of ail the music of said operetta, which 
therefore contained, inter alla, an orchestration of the melody of plaintiff's 
song. In 19()7 défendants, after some difficulty and litigation with plaintiff, 
and as part of a settlement and compromise thereof, assigned and transferred 
to plaintiff, his assigna, etc., "the copyright to the following songs [including 
the song now in question] composed by the sald [plaintiff] and copyrighted 
by us." Some years later, persons employed by and acting on the suggestion 
of plaintiff" or his counsel, bought from défendants a few copies of the or- 
chestral airangement or medley aforesaid, and endeavored to buy the words 
and Biusic of the song itself, but without success, being informed that the 
song had been wlthdrawn from sale. 

This action is upon the -copyright of the song, and the infringement alleged 
is the sale of the above referred to copies of the orchestral arrangement, which, 
of course, contained no words. The court below held that this was Infringe- 
ment, but that plaintiff had suffered no damage and accordingly issued an in- 
junction without damages, and granted plaintiff's attorney a small counsel 
fee. Both parties appealed — plaintiff complalning of refusai of damages and 
the smallness of the counsel fee ; défendant, of any fee and the injunction. 

^zsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
248 F.— 57 
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Fred Francis Weiss, of New York City, for plaintiflF. 
Cohen & Richter, of New York' City (Théodore B. Ritcher, of 
New York City, of counsel), for défendants. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Whether 
the act above recited constituted infringement must be decided before 
any question of damages or fées can be considered. 

[1] The separàte copyright of the orchestral score has always be- 
longed to défendants, and that they had lawful right to hâve such 
arrangement both prepared and copyrigj^hted cannot be denied, nOr do 
we ùnderstand it to be contested ,in tbis case. Défendants had con- 
fessedly acquired the right to make this arrangement, and when 
made it was "substantially a iiew and distinct composition, and as 
such éntitled to the protection of the Court." Carte v. Evans (C. C.) 
27 Fed. 862, and cases cited. Nor is tjiis doctrine at ail pecuHar to 
musical works ; the propriety of separàte and independent copyright 
always dépends upon the présence or absence of original work, as we 
pointed out in West, etc., Co. v. Edward Thompson Co., 176 Fed. 833, 
lOOC.C. A.^G3. 

[2,3] If, then, défendants had lawful copyright in the orchestral 
arrangement, it was a pièce of property wholly separàte and independ- 
ent from that which they had in the copyright of the song. The plain- 
tifï's knowledge of and acquiescence in what was donc rénders impos- 
sible any. considération of what might hâve been the case, had the 
séquence of notes in plaintiff'S spng melody been tised as a basis for a 
small part of the orchestral score without his consent and approba- 
tion. When, in this condition, of facts, défendants assigned the song 
copyright to plàintiff, and did not assign that of the orchestral scote 
when settling and compromjsing their mutual diiïerences, the trans- 
action by its nature is strong évidence of plaintiff's continued ac- 
quiescence and approbation in défendants' ownership and enjoy- 
ment of the copyright of thé orchestral arrangement. 

Thus for two reasons we find no infringement of plaintiff's copy- 
right by what défendants did: (1) Thçre is évidence of intent in 
both parties not to lessen or change défendants' enjoyment; of the score 
copyright, when plàintiff acquired the rights on which he hère dépends 
for recovery ; and (2) as mattef of law the mère transfer of copyright 
in the song had no effect whatevér on the copyright of the operatic 
score theretofore taken out. The two things were legally separàte, and 
independent of each other; it makes no différence that such separàte 
and independent existence might to a certain extent hâve grown out 
of plaintiff's consent to the incorporation of his ipelody in the orches- 
tration. When that consent was given, a right of property sprang into 
existence, not at ail affected by the conveyance of any other right. 

Thus the facts prevent considération of the query (dwélt on in the 
court below) whether as matter of law défendants were wîthout 
plaintiff's consent, éntitled to sel! copies of the song printed before the 
assignment of the copyright in suit. Taylor v, Pillow, L. R. 7 Eq. 
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418; Howitt v. Hall, 6 L. T. Rep. [N. S.] 348; Troitzsch v. Ress, 
3 Times Law Rep. 773. 

It follows that the decree below must be reversed, and cause remand- 
ed, with directions to dismiss the bill. The défendants will recover 
one bill of costs in this court, as well as costs below. 



WESTERN UNION TEI.EGEAPH CO. v. HICKMAN. 

(Circuit Court of Appeals, Fourth Circuit. January 3, 1918.) 

No. 1547. 

1. Mastee and Servant <S=3362 — MASiER'a Liaiîility for Injtjrt to Servant 

— WoRKMEN'a Compensation Act^Constbtjction — ''Casual Employ- 

MENT." 

Under the Workmen'a Compensation Açt of West Virginia (Acts 1915, c. 
9, as amended by Acts 1915 [Ex. Sess.] c. 1), wliicli exempts from Its 
opération persons in "casual employment," the exemption dépends, not on 
the nature of the vForli performed, but on the nature of the contract of 
employment, and one hired for a limited and temporary purpose, though 
vvithln the scope of the master"» business, is wlthln the exception. 

2. Master and Servant <S=289(21) — Masteb's I^iability for In jury to Serv- 

ant — Contributory Négligence. 

Where plaintlff, temporarily employed by défendant telegraph Company 
to assist In repairing a portion of Its Une, was Injured by the falling of a 
pôle upon whloh he had climbed in the course of duty, which was caused 
by the breaking: of the pôle where it had beconie decayed below the surface 
of the ground, the defeçt not being apparent by inspection above the 
ground, plaintlff was not chargeable as matter of law with contributory 
négligence or a.ssumijtion of the rlsk. 

In Error to the District Court of the United Statesi for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judgê. 

Action at law by Charles H. Hickman against the Western Union 
Telegxaph Company. Judgment for plaintlff, and défendant brings 
error. Affirmed. 

Herbert Fitzpatrick, of Huntington, W. Va. (Enslow, Fitzpatrick 
& Baker, of Huntington, W. Va., on the brief), for plaintlff in error. 
V. B. Archer, of Parkersburg, W. Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. [1] In this action of négligence plaintiff 
in error,, défendant below, set up in défense and claimed protection 
under the Workmen's Compen.sation Act of West Virginia (Acts 1915, 
c. 9, as amended by Acts 1915 [Ex. Sess.] c. 1) in force when the 
accident happened. This act, which otherwise would bar the suit, ex- 
cepts from its provisions "casual employment," and plaintiff can 
theref ore maintain his action if he was engaged in "casual employ- 
ment" at the time he got hurt. The facts in that regard appear to 
be thèse: 

^ssFor oUier cases sec same topic & KBYtNUMBBR in aU Key-Numbered Dlgests & Indexes 
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Plaintiff was about 27 years old when he receîved the injuries for 
which he sues. His previous employment had been mainly with télé- 
phone companies, and he was an experienced, if not expert, téléphone 
lineman. For a while before the accident he was out of work and 
looking for something to do. His father, James W. Hickman, an in- 
spector for the défendant company, had been directed to repair its 
clock circuit in the city of Parkersburg, a job of brief duration and 
costing only a small sum. Under authority to get a lineman to help 
him, he hired his son, the plaintiflE, for "not over five days," and they 
began the work. On the morning of the fourth day, a telegraph pôle, 
which plaintifï had climbed to string a wire, broke down under his 
weight and he was thrown to the ground and severely injured. Was 
his employment "casual"? 

The English Compensation Act, which some of our states hâve 
closely followed, excepts "a person whose employment is of a casual 
nature and who is employed otherwise than for the purpose of the em- 
ployer's trade or business." Construing this act, the English courts 
hâve held that the kind of work donc by the employé, rather than dura- 
tion of service, is the determining f actor. If the work pertain to the 
business of the employer and be within the scope of its purpose, the 
employment is not "of a casual nature," although the hiring be only 
for a short period of time. The Connecticut statute (Pub. Acts 1913, 
c. 138) is practically the same as the English, and accordingly the Su- 
prême Court of that state has held (Thompson v. Twiss, 90 Conn. 444, 
97 Atl. 328, L,. R. A. 1916E, 506) that the nature of the employment 
was measured, not by tenure of service, but "by the character of the 
work." The New Jersey statute likewise exempts those "whose em- 
ployment is of a casual nature." 

But the West Virginia act, in defining exceptions, uses the terms 
"casual employment" and '"persons càsually employed." The équivalent 
exemption of persons "whose employment is but casual" appears in the 
Compensation Laws of Massachusetts (prior to the amèndment of 
1914 [St. 1911, c. 751, as amended by St. 1912, c. 571]), Illinois (Laws 
1911, p. 315, as amended by Laws 1913, p. 335), Michigan (Pub. Acts 
[Ex. Sess.] 1912, No. 10), and Minnesota (Gen. St. 1913, §§ 8195- 
8230). This noticeable departure from the language of the English 
statute indicates a législative intent to broaden the exception and 
place it on a différent basis. Its apparent effect is to make exemp- 
tion dépend, not on the nature of the work performed, but on the 
nature of the contract of employment. If the hiring be incidental 
or occasional, for a limited and temporary purpose, though within 
the scope of the master's business, the employrtent is "casual," and 
covered by the exception. And so it has been held by the courts of 
states whose Compensation Acts hâve substituted "casual employment," 
or words ôf the same import, for thé "employment of a casual nature," 
found in the English statute. In re Gaynor, 217 Mass. 86, 104 N. E. 
339, L. R. A. 1916A, 363 ; In re Cheevèrs, 219 Mass. 244, 106 N. E. 
861 ; Aurora Brewing Co. v. Industrial Board, 277 111. 142, 115 N. E. 
207; Maryland Casualty Co. v. Pillsbury, 172 Cal. 748, 158 Pac. 1031. 
Thus, in the Gaynor Case, supra, in which the subject is discussed at 
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length, the court says that "casual" is the antonym of "regular," "sys- 
tematic," "periodic," and "certain." Thèse décisions, and the convinc- 
ing reasons on which they rest, warrant the conclusion that plaintiff 
was engaged in "casual employment" when the accident occurred. 

This conclusion finds f urther support in the so-called Insurance fea- 
ture of the West Virginia statute, under which a compensation fund is 
created. The premiums which make up this fund are paid by the em- 
ployers on the basis of their monthly pay rolls, which are certified to 
the treasurer of the state, and they are authorized to deduct each month 
from the pay of their employés,: excepting persons casually employed, 
10 per cent, of the premium paid for that month. But it does not ap- 
pear, and we do not understand it to be claimed, that Hickman was 
on defendant's pay roll for the month in which he was injured, or that 
any déduction from his pay for a f ew days' service was made or con- 
templated. In short, taking ail the circumstances into account, it seems 
but reasonable to hold that plaintiff's employment was "casual" within 
the meaning of the West Virginia act. Certainly, as we think, the de- 
fendant was entitled to no more than the submission of the question 
to the jury, as was donc, and their finding on that issue must be ac- 
cepted as conclusive. 

[2] The défenses of contributoiy négligence and assumption of risk 
may be disposed of without extended comment. There was testimony 
from which the jury might find that the pôle which broke appeared 
to be in sound condition ; that plaintiff looked at it before ascending, 
and observed nothing to suggest that it could not be climbed with safe- 
ty ; that it broke below the surface of the ground, where it was rotten 
and decayed ; that discovery of this subsurface condition required the 
use of certain tools with which plaintiff had not been provided ; that 
proper inspection would hâve disclosed the defect; that défendant 
employed inspecter s and had some System of inspection of its clock 
circuit, but had not inspected the pôle in question for at least a number 
of years ; that it was necessary for plaintiff to climb this pôle in doing 
thtt work for which he was hired ; and that he was acting with rea- 
sonable care and prudence when the accident happened. This was 
sufficient, in our judgment, to take the case to the jury, and the refusai 
of the court to direct a verdict for défendant, on the grounds hère re- 
ferred to, is sustained by numerous authorities. Western Union Tel. 
Co. V. Tracy, 114 Fed. 282, 52 C. C. A. 168; Britton v. Téléphone Co., 
131 Fed. 844, 65 C. C. A. 598; Munroe v. Ley & Co., 156 Fed. 468, 84 
C. C. A. 278; Jackson Fibre Co. v. Meadows, 159 Fed. 110, 86 C. C. 
A. 300; Bush v. Cin. Trac. Co., 192 Fed. 241, 112 C. C. A. 499; 
Heckert v. Central D. & P. T. Co., 218 Fed. 29, 134 C. C. A 43; 
Perry v. Electric Ry. Co., 72 W. Va. 282, 78 S. E. 692, L,. R. A. 1916D, 
962; Corby v. Téléphone Co., 231 Mo. 417, 132 S. W. 712; Hulse 
v. Home Téléphone Co., 164 Mo. App. 126, 147 S. W. 1124; McGuire 
V. Bell Téléphone Co., 167 N. Y. 208, 60 N. E. 433, 52 L,. R. A. 437; 
Southern Bell Tel. Co. v. Cléments, 98 Va. 1, 34 S. E. 951. 

We hâve caref ully examined the various assignments of error which 
are based upon instructions to the jury, both those given and those 
ref used, but find none of them of sufficient merit to require discussion. 
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Taking the charge as a whole, the case was fairly and. correctly sub- 
mitted, and no sufficient reason appears for disturbiiig the judgment. 
Affirmed. 



DOS SET V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. February ' 11, 1918.) 
: No. 4873. 

1. iNDiAWS l@=5»38(4)^lNTKODUCTIOIÎ OF InTOXIOATING LIQUOR INTO INDIAN 

Tbkbitobt— Indictment. 

In View of Rev. St. § 1025 (Oomp. St. 1916, § 169'1),, de<;larlng tliat no 
ludictment sliall be deemed insuflicient by reason ot' àny defect or im- 
perfection in tlie matter of form only; au indictment charging that accused, 
"ih the eouiity of JefCerson, state of Oklalioma, in tlie district and with- 
In tlie jurisdiction of said court, did .♦ * ♦ unlawfBjly, knpwlngly, 
vsfillfuUy.and felonlously introduce fin,d carry Into the ôjupty and district 
troia witiiout the state of Oklàhoma * * * intbxlcStlng liquor, 
* * * thé portion' of the courity ànd district iiïtb wliich the llquoi' \v'as 
60 Imtrôduced hsLving been wlthlh tlie limits of the Indian Territory and a 
part thereof prlor to admission," must Be deemed supcient to charge the 
offense of introducing from without intoxlcatlng Uguor into that portion 
of the state of Oklàhoma which was fprmerly the Indian Teri^itory, for, 
while the indictment was subject td crltlclsm as to form, it Wàs sutliclent 
to advlse accused of the offense 'wlth whlch he was charged; and in event 
of convlctioà would hâve supRorted a plêa of former: Jeopàfdy. ; 
2.' Ceimina.1. X«A.w ®3»822(18)-^I»stBu«!ci0ns — QoNSTBtJED A8,A, WHfiUS, — Ignob- 
.in(î-'I)ï;fense.- 

In à p^osécution for introducing intoxlcatlng Uquors from. withoùt Into 
that part of ' the state of Oklàhoma formerly the Indian Territory, whetè 
défendant, who, wlth compariions, iuotored Into thei stiate, clalmed that 
: UqUorwhlch he plaeed lu thè car wias Consumed before the state Une wag 
reached, and that the liquor found was plaeed in the maehlfle by others, a 
chargé that only that fouiid in the state of Oklàhoma should be'considered 
coùld not, in viéw of the otber charges, Be deemed to hâve takèn tlie dé- 
faise from the jury/ ' ; '■:■' ■ 

3. eiiMiNAtLAW <S:=>829<l)—l5rsTBTrcTioNS,CovERED:BY Charge. ■ - 

;'Pbe refusai of a r^guested: charge,. fully and acc^ïrately covered by the 
gênerai charge, is proper. 

4. Criminal Lf w <s=3S11(4)— Instptictions Emphasizing Pabiiiculab Mattee. 

xi chargé on reasonable doùbt, which singled out aiicl emphasized a 
partlcùlàr matter, thbugh it was not vità! to the case, was pr6perly re- 

fused. ^"> . ■ ■,,.-;.,. ... . _ :.>)■:, f 

In Ërror to the District Court of the United States foi; the 'Eastern 
District of Oklàhoma; Ralph E. Campbell, Judge. 

Bill Dôssét was convicted.of the offense of carrying liqiior froin a 
point outgide the stEité of Oklahoina into that part o.fthe state which 
prior to statehood was part of the Indian Territory, and hé brings 
error. Affirmed. 

F. E. Riddle, of Tulsa,. Okl. (Harry Hammerly, of Chickasha, Okl, 
on the briief)* for plaintiff in error. 

Archibald Bonds, Sp. Asst. U. S. Atty., of Muskogee, Okl. (W. P. 
McGinnis, U. S. Atty., of Muskogee, Okl., on the brief), for the 
United States, 

^s>For otber eaaes see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



DGSSET V. UNITED STATES 90ii 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

BOOTH, District Judge. Dossett, défendant below, was convicted 
of the offense of carrying liquor f rom a point outside the state of Okla- 
homa into that part of the state which prior to statehood was a part of 
the Indiain Territory. The case is hère on writ of error, and counsel f or 
défendant urge for considération the following assignments of error: 

No. 3. Refusai by the court below to give certain requested instruc- 
tions to the jury. 

No. 2. Giving by the court below that part of the charge to which 
spécifie objection was taken. 

No. 4. Overruling the demurrer to the indictment. 

Thèse assignments will be taken up in reverse order. 

[ 1 ] The demurrer interposed contained the following grounds : 

(1) "Tliat said Inrilt'tinent is Insiifficlent, and falls to allège facts showlng 
that défendant is guilty of violatlng any of the laws of the United States." 

(2) "ïhat said indictment fails to allège facts sufficient to show that défend- 
ant has been guilty of introdncing Intoxicatlng liquors Into the Indlan country 
withln the purview of the act of Congress." 

The indictment contains the following language: 

"That one Bill Dosset, on the 13th day of August, A. D. 1916, in the county 
of Jeiferson, state of Oklahoma, in the said district and within the jurlsdictlon 
of said court, did at the time and place aforesaid, unlawfully, knowlngly, 
willfully, and felonlously introduce and carry Into the county and district 
aforesaid, from without the said state of Oklahoma, one quart of vinous, malt, 
fermented, and Intoxicating liquor, to wit, whisky and béer ; the portion of 
said county and district into which the said liquor was so introduced having 
been within the llmits of the Indiun Territory, and a part thereof, prior to the 
admission of the said state of Oklahoma into the Union as one of the United 
States of America." 

Counsel for défendant in their brief say: 

"The language of the indictment to which we directed the demurrer is as 
foUows: 'The portion of said county and district into which the said liquor 
was so introduced haviug been within the linilts of the Indian Territory and 
a part thereof prior to the admission of the state of Oklahoma into the 
Union.' " 

And again counsel say: 

"It is our contention that the indictment only by Inference allèges that the 
place where the intoxicatlng liquors were introduced was formerly a portion 
of the Indian Territory." 

We agrée with coiinsel that the indictment is subject to criticism 
as to f orm ; but def active f orm does not necessarily render an indict- 
ment insufficient. If the indictment contains every élément of the 
offense intended to be chârged; if it charges ail the facts necessary to 
enable thé défendant to prépare for his défense, and to plead former 
jeopardy in casehe is again indicted for the ofifense after an acquittai 
or conviction on thé présent indictment; if the facts are stated, so that 
the court niay détermine whether, if proven, they would constitute in 
law the offense charged^the indictment will be sufficient, even though 
it may be def active as to grammar, and even though some élément of 
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the offense îs stated loosely and without technical accuracy. R. S. U. 
S. § 1025 (Comp. St. U. S. 1916, § 1691) ; Coffin v. U. S., 162 U. S. 
664, 16 Sup. Ct. 943, 40 L. Ed. 1109: Harper v. U. S., 170 Fed. 385, 
95 C. C. A. 555 ; Horn v. U. S., 182 Fed. 721, 105 C. C. A. 163 ; Mor- 
ris V. U. S.,:229 Fed. 516, 143 C. C. A. 584. The indictment in the 
case at bar was. sufficient under the tests stated. 

[2] The part of the court's cha,rge to which assignment of error 
No. 2 irelates js as. f ollows : 

"Now, the only llquor involved in thls case as the Uquor which thç otBcers 
say they found In the car after it crossed the river and when the arrest was 
njade." . , , ■ ■ 

The objection made is that this charge practically "excluded the 
defendant's theory, as well as his- testimony." Apparently the defend- 
ant's theory, which was supported to some extent by the testimony of 
the défendant, was that the défendant did put into the automobile 
in which défendant and his companions made their trip a sack contain- 
ing béer, but that this béer was ail consumed before reaching the state 
Une of Qklahoma, and that the other sack containing the whisky, which 
was seized by the officers after crossing the line, was placed in the 
automobile, not by the défendant, but by one of the other occupants 
of the car. The part of the charge of the court above given must be 
read in connection with the other portions of the charge immediately 
accompanying it, and when so read it cannot fairly be said either to 
hâve excluded the defendant's theory or the defendant's évidence. 
The particular portion of the charge mentioned was intended to ex- 
clude from tbe considération of the jury the question whether the 
carrying of the béer to the line, or near the line, of Oklahoma, would 
constitute an offen.se. The court charged that it would not, and that 
the only liquor they were to consider as liable to convict défendant was 
the whisky which was carried across the line. Construed fairly, and 
in connection with the other parts of the charge, this particular part 
was in defendant's favor, rather than against him. 

[3, 4] Assignment No. 3 covers two instructions requested by de- 
fendant and refused by the court. They are as f ollows : 

"You are instructed that under the évidence in thls case the court Is of the 
opinion that the saine is insuflicient to sustain a conviction against the défend- 
ant, and you are advised it would be your duty to return a verdict in his fa- 
vor. * * * Yoa are Instructed that if you hâve a reasonable doubt whether 
or ïiot the défendant placed the whisky in the Car, or caused the same to be 
placed therein, in which the défendant was riding, Uien, under the law, you 
must résolve said doubt in favor of the défendant." 

The first of thèse instructions raises the question whether there 
was substantiel évidence to sustain a verdict and judgment of guilty. 
It would serve no useful purpose to discuss the testimony of the sever- 
al witnesses. A careful examination has led us to the conclusion 
that, though the évidence was conflicting, there was substantial and 
sufficient évidence to sustain a verdict of guilty. The requested in- 
struction was rightly refused. The requested particular charge on the 
subject of reasonable doubt was properly refused: First, because the 
court had f ully and accurately covered the matter in the gênerai 
charge; and, secondly, because the requested charge was misleading, 
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in that it singled out one matter to which the jury was told to apply the 
rule of reasonable doubt, namely, the placing of the whisky in the car, 
thereby unduly emphasizing this particular matter, though it was not 
a matter vital to the case. 
Judgment below is affîrmed. 



GKAND TRUNK WESTERN RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. April 2, 1918.) 

No. 3088. 

1. Carriers <S=>37 — Carriage of Live Stock — Twenty-Eight Hour Law. 

Under the Twenty-Eight Hour Law (Act June 29, 1906, c. 3594, 34 Stat. 
60T [Comp. St. 1916, §§ 8651-8654]), forbidding the continement of shlp- 
ments of live stock for more than 28 consécutive hours, but allowing ship- 
pers to extend the time of continement to 36 hours, it is the established 
Tule that the tlme durlng which a shipment of live stocli Is conflned by a 
Connecting carrier shall be included In the statutory perlod. 

2. Carriers <s=>37 — Twenty-Eight Hour Law — Violations. 

TJnder the Twenty-Eight Hour Law, forbidding the confinement without 
unloading of shipments of cattle or of live stoclc for more than 28 con- 
sécutive hours, but authorlzing the shlpper to extend the perlod for 86 
hours, défendant railroad company, which received a shipment of cattle 
originating in Canada, which the owner had consented should be con- 
flned for 36 hours, Is guilty of a violation of the act, where It conflned 
animais after receipt in the United States for a perlod whlch, added to 
the time they had been conflned in Canada, exceeded 36 hours, for the pur- 
pose of the act was to prevent cruelty to animais, as well as to prevent 
impairment of their food value by reason of their excessive confinement, 
and so it Is applicable to shipments originating in Canada, where in the 
course of Interstate commerce they are brought into the United States. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action by the United States against the Grand Trunk Western 
Railway Company for a violation of the Twenty-Eight Hour Law. 
There was a judgment for the United States, and défendant brings 
error. Affirmed. 

Harrison Geer, of Détroit, Mich. (W. K. Williams, of Détroit, Mich., 
of counsel), for plaintiff in error. 

John E. Kinnane, U. S. Atty., of Détroit, Mich., Wm. M. Williams, 
Solicitor of Dept. of Agriculture, of Montgomery, Ala., J. Edward 
Bla.nd, Asst. U. S. Atty., of Détroit, Mich., and J. L. Carr, of Wash- 
ington, D. C, for the United States. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. This action is brought by the United 
States under the Twenty-Eight Hour Law, so called (34 Stat. c. 3594, 
U. S. Comp. Stat. 1916, § 8651 and following). The défendant (plain- 
tif? in error hère) is a railroad corporation engaged in Interstate çom- 

^s»For other caae« see same toplc & KEY-NUMBBR ia ail Key-Numtered Dlgëste & IndeXea 
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merce by raiiroad, its road extending from Port Huron, Mich., to 
Chicago, m. It is a part of the Grand Trunk Railway System, so call- 
ed. The shipment in question, which consisted of three carloads of 
cattle, originated in West Toronto, Ont., with destination at Chicago, 
by way of the Grand Trunk Raihvay of Canada from West Toronto 
to Sarnia, Ont., from the latter place to Port Huron by way of the 
St. Clair Tunnel Company, and from Port Huron to Chicago by de- 
fendant's own line. 

The time of confinement was, at the owner's request, extehded to 
36 hours. When the cars reached Port Huron the cattle already had 
been confined 26 hours and 15 minutes; they were detained at Port 
Huron 13 hours and 25 minutes more. The 36 hours had thus not 
elapsed when the cattle reached Michigan, but they w,ere actûally de- 
tained in that state for 3 hours and 40 minutes after the'lapse of the 
permitted 36-hour period. 

[1, 2] The trial court directed verdict for the government. The 
only controversy hère arises overdefendant's contention that; the stat- 
ute does not apply to a shipment from the Dominion of Canada into 
the, United States unless there was a confinement within the United 
States alone beyond the time permitted by the statute. The argument 
is that the act, as shown, not only by its terms, but by its title, confines 
the prohibitiQn of confinement to live stock, "shipped from one state 
or territory, or the District of Columbia, into or through another such 
state or territory or the District of Columbia for a longer period than 
28 hours without unloading," etc.; that "no mention is made of con- 
finement of shipments originating within the Dominion of Canada and 
moving into the United States"; that "a province of the Dominion of 
Canada is obviously neither a state, territory, nor the District of 
Columbia" ; and that the act thus cannot be made to cover the con- 
finement of live stock during transit within the Dominion of Canada 
when the shipment originated there. 

We cannot agrée with this contention. The statute (Comp. St. 1916, 
§ 8651) omitting words inapplicable hère, provides that: 

"No raiiroad * * • whose road forms any part of a Une of road 
over which cattle * * * or other animais * • * shall be conveyed 
from one state * * * into or : through another state • * * ghall con- 
fine the same In cars * * • for a period longer than 28 consécutive 
hours without unloading the sanie In a humane manner, Into properly equlp- 
ped pens for rest, water, and feedlng, for a period of at least flve consécutive 
hours, unle^ prevented by" [conditions not existing hère], 

A provision for extension of time of confinement to 36 hours fol- 
lows. 

The statute plainly applies to the cattle in question, for défendants 
were engaged in Interstate commerce, and the cattle were in course of 
interstate transportation, viz. from Michigan to Illinois. It is the es- 
tablished rule, generally, that the time during v^hich cattle hâve been 
confined by a Connecting carrier shall be included in the eomputation 
of the period of statutory confinemient. 25 Op. Atty. Gen. 411 (Op. 
of Atty. Gen. — later Mr. Justice — Moody) ; N. Y. C, etc., R. R. Co. 
V. United States (C. C. A. 2) 203 Fed. 953, 122 C. C. A. 255. 
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The intention of the act, as indicated by its title, is to "prevent 
cruelty to animais in transit." B. & O. S. W. R. R. Ce. v. United 
States, 220 U. S. 94, 106, 31 Sup. Ct. 368, 55 h. Ed. 384. It aïso has 
in view the protection of the public in preventing "injury to the public 
health from the sale of cattle for food made ill and feverish by hunger, 
thirst, and exhaustion." United States v. Lehigh Valley R. R. Co. 
(C. C.) 184 Fed. 971, 973; United States v. Père Marquette R. R. 
Co. (C. C.) 171 Fed. 586, 588. As applied to this case, the substantive 
offense is not the carrying of the cattle in Canada, but their détention 
in the United States for such time as makes a total continuons con- 
finement in excess of the statutory period. The act is thus violated 
in spite of the f act that a part of the confinement necessary to make 
up the statutory period had occurred in Canada. United States v. 
Lehigh Valley R. R. Co., supra; s. c. 187 Fed. 1006, 109 C. C. A, 211 ; 
Grand Trunk Railway of Canada v. United States (C. C. A. 2) 191 
Fed. 803, 112 C. C. A. 317; Grand Trunk Ry. Co. v. United States 
(C. C. A. 7) 229 Fed. 116, 143 C. C. A. 392, Ann. Cas. 1917B, 1094. 

In United States v. Lehigh Valley, supra (where the judgment be- 
low was affirmed by the Circuit Court of Appeals of the Second Cir- 
cuit on the opinion of the District Judge), the shipment originated in 
the United States, passed through Canada, and then again into the 
United States ; part of the previous confinement being in thé United 
Statçs and part in Canada. The excess was again in the United States ; 
an offense was held to hâve been committed, Judge Holt saying (184 
Fed. 976) : 

"It is, of course, true that their continement in New York woulfl not hâve 
constituted an offense without their previous confinement, part of whlch was 
in Canada ; but the previous conliliement in Canada or eisewhere is not a 
part of the offense, although a faet necessary to its existence." 

In the Grand Trunk Railway Case, passed upon by the Circuit Court 
of Appeals for the Seventh Circuit, the shipment (as in this case) 
originated in Canada, and part of the confinement occurred there. The 
excessive confinement was in the United States, and this confinement 
was held to be within the prohibition of the act. That case differs 
from the instant case only in the fact that there the destination was 
also in Canada. The Underlying principle, however, is the same, 

The Grand Trunk Railway Case passed upon by the Circuit Court 
of Appeals of the Second Circuit (above cited) is equally in point. 
There the shipment originated in Michigan ; it was delivered by the 
initial carrier to the défendant at Port Huron, in that state, af ter a 
confinement :of 16 hours. The cattle were then carried by défendant 
through Canada to Black Rock, N. Y., where they were delivered to 
another railroad company, 33 hours later. The confinement by the 
défendant in the United States was but one hour, and it is évident that 
there was no unlawf ul confinement, but for the period occupied in 
transportihg the cattle through Canada. The défendant there, as 
hef e, contended that its action in the confinement of the cattle for a 
longer period than 28 hours in Canada should not be considered. This 
contention was rejected, Judge Coxe saying: 
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"When the; défendant brought the animais dnto the United States tliey had 
been for 49 hours wlthout fopd, water, or rest, in violation of the statuts. 
When the car éntered the United States, the acts f orbldden by the law had been 
eommitted, and thls situation was contlnued by the défendant for the perlod 
of an hour. In other words, the défendant vlolated the law and continued 
the violation whUe in the United States." (Italics ours.) 

The fact that in the instant case the shipment originâted in Canada 
does riot distinguish it in principle f rom the three cases last cited. 

It is thus clear, on both principle and authority, that the District 
Court rightly held that defendant's confinement of the cattle in the 
United States for such period as, added to their confinement in Cana- 
da, made a total, continuons confinement in excess of the statutory 
period, constituted a violation of the àct. 

The judgment of the District Court is affirmed, 



In re FEDERAL LIFE INS. CO. 

(Circuit Court of Appeals, Seventh Circuit. March 11, 1918.) 

No. 2567. 

1. Exceptions, Bill of <g=341(2) — Présentation. 

Where defendant's counsel, who prepared a Mil of exceptions, took It 
to the court's chanibers after plalntlff's counsel hâd made objection to the 
Insertion of a typewrltten copy of the Insurance policy Involved, and the 
court. In the présence of opposing counsel, observed the necesslty of In- 
sertlng a photographie copy, the bill, In vIew of the informallty of such 
proceedlngs, must t>e deemed to hâve been presented ht that tlme. 

2. Exceptions, Bill of ®=»41(2) — Diligence in Présentation. 

Defendant's counsel, having presented a bill of exceptions durlng the 
term, heM, under the circumstances, not to hâve been guilty of neglect, 
though the bill of exceptions, as changea, was not agaln presented durlng 
stéh terril, because of the Intervening summer recess and inability of de- 
fendant's counsel to serve same on counsel for plalntlff. 

3. Exceptions, Bill of iS=5>53(3) — SETTLÈitENT — Signing— Mandamxjs. 

Whére the bill of exceptions was presented durlng the term, ànd no 
unjustifiable delay on the part of the moving party appeared, and the 
only objection to settlement was that the bill was not tlmely presented, 
the moving party is entltled to a wrlt of mandamus directing the signing 
of the bill. 

Application to the District Court of the United States for the 
District of Indiana. 

Application by the Fédéral Life Insurance Company for an alter- 
native writ of mandamus to compel the settlement of a bill of excep- 
tions. Writ directed to be issued. 

The real oontroversy herein arises over the Inability of counsel to agrée 
upon what constltutes a présentation to the court of the blU of exceptions. 
The action was trled In the lower court in May, 1917, and resulted in judg- 
ment for défendant In error, herein called plaintifC. ftn June 29th défendant 
presented Its proposed bill of exceptions to opposlng counsel, and on June 30th 
called to get It, that the same mlght be presented to the judge, who was 
shortly thercafter to take his summer vacation. On this day plalntlff's 

^s»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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counsel objected to the bill as proposed, because a typewritten copy of the 
insurance policy appeared thereln, whereas a photographie copy was deslred. 
Défendant' s counsel took the proposed bill to the court's chambers, to which 
place plaintife's counsel was called and shortly thereafter appeared. There 
were présent the judge and the opposing attorneys. The wrlt of error was 
allowed, the bond flxed and approved, and the bill of exceptions was dlscussed. 
Thèse facts are not disputed. The différence between the parties as to just 
what took place centers around thls discussion. Accepting the view most fa- 
vorable to plalntiff, it appears that the court was advised as to plalntlff's 
demand that a photographie copy be inserted, and expressed the opinion that 
such a copy be Inserted in place of the typewritten copy. 

The bill of exceptions was then in the possession of defendant's counsel, but 
it is claimed such bill was not shown to the court, nor was the judge asked to 
.sign it, nor were there any words spoken Indieatlng that counsel was formally 
demanding of the judge that he sign the bill. In fact, the judge did not 
know that the proposed blU of exceptions was physically présent and then 
in the possession of the defendant's counsel. In aecordance wlth the court's 
direction, défendant secured a photographie copy of the insurance poUcy, in- 
serted it, and delivered it to the clerk of the court, to assist that officiai in 
preparing the record. The clerk completed the transcrlpt shortly before 
September Ist, and on that day defendant's counsel endeavored to serve it 
upon plaintifl's attorney. Several attempts were thus made to glve the op- 
poslng counsel the transcrlpt, but not untU October 16th was the copy left in 
the office of plalntiffl's attorney. On October 18th the matter was discussed 
by opposlng counsel, and an additlonal objection was made to the appearance 
of exceptions to adverse ruUngs on admission of évidence. The controversy 
in référence to thèse exceptions arose through defendant's counsel's assump- 
tion that exceptions of thls character, when proper objections had been 
made, followed as a matter of course, and it was further claimed that an 
understandlng had been reached in this case at the opening of the trial, 
whereby the requirement of formai exceptions to the rullngs on évidence was 
waived. The local attorney who had charge of the settlement of the bill of ex- 
ceptions wrote the trial lawyer at St. Louis concerning this objection. Defend- 
ant's counsel at St. Louis was out of the clty, and requlred to attend the 
United States Suprême Court, and was unable to take up the matter with 
the judge at once, but asked local counsel to ascertain if the court reealled 
the understandlng as to noting exceptions. No such understandlng was 
reealled by the judge, and he refused to allow such exceptions, unless formal- 
ly made. Counsel at St. Louis was immediately notifled, and he sought the 
possession of the bill of exceptions to correct it ; but the clerk would not al- 
low it to be taken from his office. On November 16th defendant's local at- 
torney, as well as the counsel from St. Louis, appeared In Indianapolis to 
take up the matter with the trial judge and opposlng counsel, but found the 
court busy and the opposlng counsel about to leave the city. 

The exceptions to rullngs on évidence were strlcken out, and on a later 
date, agreeable to parties, the blU was presented to the court. After several 
hearlngs, upon one of which oral testimony was taken, the judge refused to 
sign the bill of exceptions for the reason that the same had not been pre- 
sented during the tenu of court at which the action was tried, and which 
term expired November 5, 1917. No objection to the blU as presented is made, 
excepting that it was not seasonably presented to the court for settlement 
and allowance. The bill was duly flled with the clerk October 18th. 

Mr. Sullivan, for petitioner. 

Frank Dailey, of Blufïton, Ind., for respondent. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the facts as above). 
Was the bill of exceptions presented to the court on June 30th ? If so, 
was the défendant guilty of neglect after that date in failing to get 
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its bill settled befôrè November 5th? The answers to thèse two ques- 
tions dispose of the pétition, before us. 

[1] That there are authorities holding such transaction as occur- 
red in the judge's chambers on June 30th was not a présentation of the 
bill of exceptions must be conceded. They are not, however, persua- 
sive, and seem to emphasize form rather than substance. The settle- 
ment of a bill of exceptions ordinarily involves much inforrnality. 
Whereyer a dispute arises, the court and opposing attorneys generalîy 
indulge in informai discussion, in order that ail may accurately recall 
the occurrences on the trial. UsUally no stenographer attends such a 
hearing, and no record of the proceedings is preserved. None is re- 
quired. 

In this case it is inconceivable that plaintiiï's counsel could hâve 
failed to understand the purpose for which he wascalled to the judge's 
chambers oh June 30th. There was no dispute between the parties 
as to the allowance of the writ of error, nor of the arnount of bond, 
nor the responsibility of the surety. Plaintiff's counsel called on the 
def endant's counsel on the 29th to submit the proposed bill of excep- 
tions, and on June 30th to secure it for the sole and only purpose of 
having it settled. No objection to the proposed bill as presénted was 
màde, other, than the one indicàted. The discussion between the at- 
torneys and the observation of the court as to the necessity of supply- 
ing a photographie copy in place of the typewritten copy of the Insur- 
ance policy is explainablfr upon no pther theory than that the attorneys 
were discussing the settlement of thé bill of exceptions. The obser- 
vation of the court, though inf oraial, was in substance a ruHng upon 
the sufficiency of the bill of exceptions that contained the typewritten 
copy. Such a ruling, made in' référence to the settlerrtent of a bill 
under such circùmstances, présupposes à présentation by the moving 
party. W.e; do not thinfc it at ail necessary that the paper be formally 
and physically presénted to the court, nor a formai written motion 
made asking the court to sign and settle the same. 

Where counsel on both sides understand what the bill of exiceptions 
contains, and there is a single objection made, no dispute between 
counsel as to the facts occurring, and the court is advised as to the 
claims of opposing counsel and rules: that a photographie copy of an 
exhibit be supplied in place of a typewritten copy, we conclude that 
there has been a présentation. Mprehéad v. Adams, 18 Neb. 569, 26 

N. w.:2fi2.- .,:;, '■ '■-.',.;, 

[2] After June 30th we do not believe the défendant was guilty of 
any want of diligence. The summer recess occurred shortly âftër this 
présentation, and it appeârs that attorneys as well as the judge tôpk a 
vacation. True, there was ample tirrie after the judge returned, and 
before November 5th, in which the bill might have been again pres'ent- 
ed; but the record shoWs severaf attempts to présent ^ the pi-oposed 
bill, with the, phptQgraphic copy of the; poli,cy inserted, to plaintiff's 
attorneys. When the objection to'the appearance of exceptions to 
rulings on évidence was made (Octobçr .18th), a neyi' queçtipn arpse, 
which requiréd' c6rresp6ndeh<é with the' attorney at St,'L,ouïs.\ Such 
delay as occurred after October 18th was occasioned by this objection. 
We conclude défendant was not guilty of neglect. ' 
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[3] The bill having been presented during the term, and no sub- 
séquent unjustifiable delay on the part of the moving party appeanng, 
and there being no objection to the settlement of the bill of exceptions, 
save that it was not timely presented, petitioner is entitled to the writ 
directing the signing of a bill of exceptions. Chateaugay Iron Co., 
Petitioner, 128 U. S. 544, 9 Sup. Ct. 150, 32 L. Ed. 508; Hollon 
Parker, Petitioner, 131 U. S. 221, 9 Sup. Ct. 708, 33 !.. Ed. 123. 

We do not anticipate that there will be any occasion for the actual 
issue of a writ of peremptory mandamus; but, should it become nec- 
éssary to do so in order to secure the rights of the petitioner» his coun- 
sel may move for the writ at any time. 

The présent order will be : Petitioner entitled to writ of mandamus 
to the District Judge to sign the bill of exceptions tenderCd by peti- 
tioner, and as of the 30th day of June, A. 'D. 1917. 



MAYER V. A. & H. G. MUTSCHLER et al. 
(Circuit Court of Appeals, Second Circuit. February 14, 1918.) 

No. 132. 

1. Patents <S=s>101 — Claims — Construction. 

One claim, or set of claims, cannot be helped out by judiclal Incorpora- 
tion tlierein of other claims, or parts thereof, in the patent application. 

2. Patents <®=42 — Invention — Wiiat Constitotes. 

Whetlier it Is patentable novelty to change the old parts of a well-known 
machine depenfls on whether the resuit is new or merely an improvement. 

3. Evidence <s=584(.S)— Weioiit and Suppiciency — Reasonable Doubt. 

Certainty boyond a reasonable donbt is reached by quality of évidence, 
and testimony of one wltness may suffice, if the surroundlng circum- 
stances are confinnatory. 

4. Patents <3=>328 — Validity — Pkiob Use. 

The Mayer patent, Is'o. 1,043,021, for a machine for coating paper, main- 
ly adapted for coating paper with carbon, etc., held invalld, for prier 
public use. 

5. Patents ®=»T6 — VALioriY — Pbiob Use. 

An Inventor's sale of even one expérimental machine is a dlsclosure to 
the public of the invention which is a défense to an action for inf ringement 
of the patent. 

6. Patents iS=>76 — Validity— Peiob Use — Sales. 

Though an inventer transferred by formai blU of sale an expérimental 
machine, merely for the purpose of defeatlng his creditors, he cannot, 
where a patent subsequently issued was questioned on the ground of prlor 
use, contend, for the purpose of defeatlng the rights of the public, that 
the bill of sale was in reallty a mortgage. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit by Charles W. Mayer against A. & H. G. Mutschlerand others. 
From a decree (237 Fed, 654) for complainant, défendants appeal. 
Reversed and remanded, with directions. 

The action is on claims 1 to 4, 7, 8, 14, 15, and 47 to 49, of patent to plaln- 
tlff. No. 1,043;,021, applled for November 24, 1911, and issued October 29, 1912, 
for a "coating machine." The spécification covers, as do the very numerous 

^=»For other cases see sEime toplc & KBT-NUMBER in ail Key-Nuinbered DIgests & Indexe* 
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claims, ail thé parti? of a ctiinbrous and extended, rattter than compUeated, 
mechanism for surfaclng paper with materlals applled in fluld condition, so 
as to produce what is called "carbon," or "waxed," or "photograpliic," papers. 
In a gênerai, but wholly true, sensé, this art, which was far from new In 1911, 
consists in unwindlng paper froiti a roll, leadlng It over guides and under 
sultable tension to a roller, whose perlphery is partly immersed in wliatever 
Is to be appUed to the paper, and thence past and over other guides, scrapers, 
and rollers hot or eold, as desired, until the flnished product is rewound on 
the last roll. What is applled to the paper is "dope," and scrapers are "also 
called èquallzers, as they not only remove superfluous ''dope," but (in sonie 
forms at ail events) produce a more equal or éven distribution of the proper 
quantum thereof. Paper may be thus coated on one or both sides ; the latter 
process requiring two "dope" or "coating" rollers and other duplications of 
process. 

The machine of the patent and that of défendants are of the above gênerai 
type, which is old and open to the public. After the paper is coated, there is 
an obviously natural tendency to crease or rumple; and smoothing roUs 
hâve long been used to counteraet that inclination. The appearance and per- 
haps nature of the coating is affected by the application of beat or cold, or 
(perhaps) mère exposure to the air at workroom température. Tbus, if the 
hot fluid that stuck to the paper as it passed through the "dope" is speedily 
chilled, it will not soak In as much as if kept wàrm, and wlU hâve a "gloss," 
instead of a "dead finish," and the quality or appearance of finish may be 
changed by differlng forms of scrapers or èquallzers ; e. g., a strlated circular 
revolvlng equallzer will remove superfluities, so will a knlfe edge, but the 
aijpearance of the coated papers will not be the same. 

Thèse and many other détails of manufacture, and pôssibillties of variance 
in product, the spécification deals with. For the purposes of this case, it suf- 
flces to say that plaintiff discloses a pecuUar form of equallzer which défend- 
ants do not use, and then points out "that the spécial and précise positions pf 
the dope roll, the equalizing bar and the releveling or smoothing roll is of 
spécial importance in a machine of the présent type. The coated paper, whlle 
still hot from the coating roll, passes immediately and directly to the equaliz- 
ing bar without comlng In contact with any other object. • * * Xhen, 
before the paper with its coating has time to chill, it is brought into engage- 
ment with the smoothing roll, which acts on it to produee the desired sur- 
face" — i. e., It is hot or cold, as desired. But nowhere does the spécification 
give any information as to how near or far apart rolls and equallzer should 
be, nor are the words "immediately" and "directly" translated into feet or 
Inches, nor is the idea expressed in terms of the size of, or speed of travel of, 
the paper web. 

Of the claims in suit. Nos. 1 to 4 cover, in language tarying but little, the 
disclosure above outlined. The first is as foUows: 

"1. A machine for coating paper, comprising means for feeding paper under 
tension, means for coating the paper as it is fed, an equalizing device adja- 
cent said coating means arranged to recel ve the paper therefrom before it 
touches another object, and a roll for releveling and smoothing the paper ar- 
ranged to receive the paper web directly from the equalizing device, said roll 
being arranged adjacent said equalizing device." 

Nos. 7, 8, 14, and 15 add to the Idea of adjacency that of adjusta,biUty of 
the equallzer with référence to that which Is adjacent. The fourteeritli is 
perhaps the brbadest, and is as follows: , , ; ,■ 

"14. A paper coating machine, comprising a coating roller, means for feed- 
ing a paper web in contact therewlth, an equalizing bar adjacent said roller in 
position to receive the paper directly therefrom before it contacts with another 
body, and means for adjusting said bar to vary its relation to the coating 
roller." , 

Nos. 47 to 49 make no référence to any new adjacency bf parts, nor the ad- 
justability of any part, and are an attempted sùmmary of the whole appara- 
tus, or its method of worklng. The forty-eighth Is typlcal, and is as follows: 

"48. A paper coatlug machine, comprising a frame, coating mechanism 
mounted thei'eln, tension roUers for contlnuously feeding the pa,per, and a 
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separate winding roU receivlng the paper from sald tension rôUers, sald wlad- 
ing roU havlng a relatively llglit friction drive for the purpose stated." 

The alleged Infrlngement Is a machine, wlth a simllar coating roU (whlch. 
any one can use), the scraper or knife of the prier art, and a smootliing roU 
whlch as matter of fact has been "run neutral" — 1. e., without elther heating 
or cooling, but is obvlously so inade that heat or cold might be applled by the 
use of long-known apparatus. The fact seems to be that plaintlff's disclosure 
descrlbes what is wanted to make carbou paper for (e. g.) typewriters, whlle 
défendants' machine îias been actually used in produelng waxed paper where- 
in to wrap bread. If défendants wanted to make earbon, we see no reason 
why thelr smoothlng roll could not be changed to suit by any compétent me- 
ehanic. 

The two rolls and scraper of défendants are quite close together, we assume 
as nearly juxtaposed as in machines made by plaintifC and said to embody 
hls patent; but, as above pointed out, it is impossible to discover from the 
spécification the measurements of such juxtaposition. In défendants' appara- 
tus, however, the paper rlbbon is touched on its way from dope roll to scraper 
by an idler roll, whlch plalntlff Insists has no functlon but to create an appear- 
ance of noninfringement. We find, however, that it (being adjustable) régu- 
lâtes the touch of paper to dope roll, maklng it light or heavier as desired. 
Nevertheless it is true that the lead of the paper could easily be governed in 
other ways, and such interposition of an adjustable idler roll could be avolded 
by the exercise of quite simple mechanical sklll, if and whenever the machine 
owner wanted to do away wlth It. 

Overruling, not only the usual défenses of anticipation and lack of patent- 
able invention, but several alleged prior uses as to whlch the testlmony was 
largely taken by déposition, the trial court found infrlngement of ail the 
claims in suit. 

G. Willard Rich, of Rochester, N. Y., for appellants. 
Eugène L,. Dominick, of Buffalo, N. Y., for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
Claims 47-49 seem to us to hâve been recognized as valid by inad- 
vertence, for as to them we agrée with plaintiflE's very distinguished 
expert, who frankly said that, since the relative positioning of rolls 
and equalizer was not made a positive élément in thèse claims, "some 
of the références of the prior art read directly on" them, unless the 
court could "read into" them the relative positioning aforesaid as 
"producing a definite resuit." We know no method by which one 
claim or set of claims can be helped out, by judicial incorporation 
therein of other claims or any part thereof ; nor in this instance is 
it doubtful that the subject-matter of 47-4-9 is quite différent from 
that of the others in suit. Since they are proved as anticipated by 
plaintiff's own évidence, we need pursue the matter no further. 

[2] As to the other claims, we cannot doubt, nor is it denied, that 
whatever inventive thought is in them lies in bringing nearer to- 
gether the coating and smoothing rolls, and interposing a scraper into 
that minimized space. How much nearer thèse old tools of many 
prior art machines were brought by Mayer we cannot know from 
the spécification; and this implied criticism on the sufficiency of the 
disclosure is sought to be avoided by saying (as do plaintiff's expert 
and counsel) that what the patentée did was to abolish the "cold zone" 
— i. e., the distance between edge of dope pan and axis of smoothing 
roll — by reducing said distance to about 11 inches, thereby ifoning out 
248 F.— 58 
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(so to speak) the coated paper before, either by atmospherîc exposure 
or contact with dther rollers, any substantial change could take place 
in the physical or chemical condition of what had been appHed to the 
paper. "Cold zone" is one of those advertising phrases, unknown to 
the patent, and invented to aid it, of which we hâve spoken before. 
Sundh, etc., Co. v. General Electric Co., 244 Fed, 169, 156 C. C. A. 
591. What is patented hère is npt a condition or resuit, nor even a 
niethod or process, but a machine ; i. e., the means of making some- 
thing. And the question of invention is just this — -was ît of patentable 
novelty to reposition the old parts of a well-known machine, if the 
changé produced eithçr a new or an improved resuit? The answer 
to this query dépends on whether the resuit is new or merely an im- 
provement, whether the différence obtained is one of kind or of de- 
gree. Seymour v. Osborne, UWall. 516, 20 L. Ed. 33; Railroad, 
etc., Co, v. Elyria Iron, etc., Co., 244, U. S. 285, 37 Sup. Ct. 502, 61 
L,. Ed:. 1136. This question of fact^we shall not attempt to résolve, 
and hâve stated it only to emphâsize the définition of whatever in- 
vention Can be claimed. ' 

There are two points on which we feel constrained to differ with 
the court below, each of them dispositive of this case : 

[3,4] 1. Mayer has long made coating machines; indeed, this is 
not his îirst patent. In 1907 he sold several machines to a company 
managed by one Archbald, who is still in business, and is himself a 
mechanic, if not an inventer. Archbald had and has machines of 
makes other than Mayer, and experimented in changing and adapting 
his stock of tools. He made and still has what in this record is called 
the "18-in. machine," because that is the size of paper for which it is 
designed, and we find that thàt apparatus was finished and used by 
August, 1908; has coating and smoothing rolls close together, with 
scraper (ànd nothing else) interposed, so that the paper is not touched 
by any other object in its journey from dope roU to scraper, and 
scraper, to the next adjacent roll. 

The ruies as to prior use are severe, and rightly so, and Archbald 
is a witnesS; hostile to plaintiff; but the existence of the machine is 
not deniedi its: date of érection proved by other testimony than Arch- 
bald's, as also is its unchanged condition, and still another witness 
swears that it was in 1911 as it is now, 

Certainty beyond reasonable doubt is reached by quality of évi- 
dence, and much dépends on the nature of the thing sworn to. One 
witness may suffice (Tompkins v. N. Y. Woven Wire, etc., Co., 159 
Fed. 133; 86 G. C. A. 323) if the! surrounding circumstancés are con- 
firmatory; hère are more witnesses than one, and we regfard the 
circumstancés as highly corroborative. The machine in question was 
designed for small work (it is also called the "littie" machine in the 
record), and it is to us a most natural thing, in such a device, to 
abolish for lighter work idlers and guides used in larger apparatus, 
and compress the whole mechanism. Nor is the matter complex or 
diffieult of statement, nor easily confused in memory. The machine 
is simple, and its simplicity strongly assists belief in the statements 
that it has been what it is now since a date more than two years before 
Mayer's application. 
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[5,6] 2. The patentée made in 1908 a machiné for production of 
Carbon paper, Itnown in this record as the "Stull machine."' The coat- 
ing and smoothing roUs were apparently nearer together than in May- 
er's eariier machines, and there were interposed two equahzers, and 
an adjustable guide roll, functioning exactly as does the idler of de- 
fendants' apparatus. The testimony is vague, but we may adopt as 
most favorable to plaintiff the statement of his expert that the dis- 
tance from "double scraper" to smoothing roll was 10 to 15 inches. 

It is too plain, to require more than statement, that, if this ma- 
chine is prior art, there was no invention in abolishing one scraper 
and the guide roll, and making the remainder more compact by mov- 
ing slightly doser coating and smoothing roUs. But, if greater im- 
portance be attributed to the suppression of guide roll, then it will 
not lie in plaintiff's mouth to allège infringement against défendants, 
who hâve that very thing. 

We think the obviousness of the foregoing is the reason wby the 
contest at trial was not over the similarities or différences of the Stull 
machine and that of the patent, but on the question as to whether 
that device was anything more than an expérimental use within the 
rule of Elizabeth v. Pavement Co., 97 U. S. 126, 24 L,. Ed. 1000. 

That Mayer was experimenting and seeking to improve his prod^ 
uct, whether of machines or paper, is not doubted, and it is admitted 
that the machine described in the patent is an improvement upon many 
eariier Mayer machines, including the so-called Stull apparatus. The 
patentée took, doubtless, one step at a time,- and kept his machinés 
secret as much as possible ; but, of course, he could not sell even what 
he reminiscently calls an expérimental machine without making what- 
ever the thing sold contained known to the public. One sale is a public 
use of whatever is parted with (Delemater v. Heath, 58 Fed. 414, 7 
C. C. A. 279; Covert v. Covert [G. C] 106 Fed. 183, affirmed 115 Fed. 
493, 53 C. C. A. 225 ; Toch v. Zibell, etc., Co., 231 Fed. 716, 145 C. C. 
A. 597), even though what the purchaser got was imperf ect, and subse- 
quently greatly improved on (Star, etc., Co. v. Crescent, etc., Co., 179 
Fed. at 859, 103 C. C A. 342). We assume that the embodiment of the 
patent in suit is a much better machine than what Mayer made in 1908; 
but since that eariier machine would, if later, hâve infringed as plain- 
ly as does défendants', and for the same reasons, in respect of the nar- 
row range of claims hère in suit, the sole question is whether what 
occurred amounted in law to a sale; 

In 1908, Mayer was impecunious, and apparently harassed by "sup- 
plementary proceedings" under the New York practice, something 
which justifies the assuqiption that he was a judgment debtor. Stull 
was a member of the bar, who had loaned Mayer money and had an 
agreement with him by which Mayer was to make carbon for Stull, 
presumably on the "Stull machine," and perhaps others. Mayer had 
also dbtained money from his wife, :and in September, ' 1908, executed 
a chattel mortgage to her, which covered what is known herein as the 
Stull machine. In the following November Mayer gave Stull a formai 
written transfér or bill of sale of the same machine; subject to his 
wife's mortgage, and she contemporaneously released the machine 
from the lien thereof. Five months later Stull as owner and in writ- 
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îng leased said machine to Mrs. Mayer, and she undoubtedly permit- 
ted her husband to make coated paper upon ît, which. was sold. 

Plaintiff now contends that this tangled web was no more than a 
device to secure StuU for loans; that in efïect he was but a mort- 
gagee. As between the parties this may be true, though we do not 
so find. The point is immaterial, because what décides is the légal 
effect of the contractual acts of the parties and the resulting rights o£ 
the public. StuU became in 1908 the owner of this machine, of which 
the test is this: Any créditer of StuU could hâve levied on it, and 
Mayer would hâve been helpless; therefore the transaction was in 
law a sale — i. e., a transfer of title and property. Though relating 
to a chattel, we need not inquire whether there was a change of pos- 
session, for the law of New York was complied with by the papers 
executed and delivered. Quite probably part of the reason for this 
apparatus of documents was to prevent Mayer's creditors from reach- 
ing the property; but, just as the parties could not hâve turned the 
transaction into a mortgage to defeat StuU's creditors, so they cannot 
now do it to defeat the rights accruing to the public by the formai 
saleto StuU. 

Therefore there was, by the StuU sale, public use, as that terni is 
interpreted, of a machine which would infringe the claims in suit, if 
later than the patent; the act occurred more than two years. before 
application, and the claims are thereby invalidated. 

Accordingly the decree is reversed, and case remanded, with di- 
rections to dismiss the biU, with costs in both courts. 



POBTEEVILLB OITBUS ASS'N V. STBBLER. 

(Circuit Court of Appeals, Mnth Circuit. February 11, 1918. Rehearlng 
Denled Aprll 1, 1918.) 

No. 2960. 

Patents iS=328 — Infbingement — rDisxRiuuTiNG ApPAHATua. 

The Stebler patent, No. 943,799, for a dlstrlbutlng apparatus for dls- 
tributlng Into différent blns fruit as It cornes from a gràder, as limlted 
by the prlor art, and especlally by the Straln patent, No. 775,015, held 
not infrlnged. 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of California ; Oscar A. Trippet, 
Judge. 

Suit in equity by Fred Stebler against the Porterville Citrus Associ- 
ation. Decree for complainarit, and défendant appeals. Reversed. 

Nicholas A. Acker, of San Francisco, Cal., for appçUant 
Frederick S.. Lyon, of Los Angeles, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellee herein brought in the 
court below two suits, one against the PorterviUe Citrus Association, 

4s»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Inilezes 
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a corporation, and one against the Mid-California Citrus Association, 
a corporation. By stipulation both cases were tried upon the record 
in the first case, and are now heard thereon in this court, the decree 
herein to dispose of both cases. In each case the plaintift alleged that 
the défendant had infringed reissue letters patent No. 12,297, issued 
December 27, 1904, to Robert Strain, for a fruit grader, which pat- 
ent had been assigned to the appellee, and letters patent No. 943,799, 
issued to Fred Stebler on December 21, 1909, for a distributing ap- 
paratus. The court below on the évidence found noninfringement of 
the first of thèse patents, but found infringement of claims 1, 2, 3, 5, 
6, 7, 8, 11, 14, 15, and 19 of the Stebler patent. By inadvertence the 
decree was so framed as to adjudge infringement of the Robert Strain 
patent, and that the decree below should be' corrected in that respect 
is not contested by the appellee. 

The Stebler patent covers a combination for distributing fruit, such 
as oranges and lemons, after the same hâve been sized by a grading 
apparatus. The grading apparatus is not involved in the controversy. 
The object sought to be accomplished in the distributing apparatus is 
to utilize a short grader in conjunction with a long séries of bins ar- 
ranged along the side thereof, and to accomplish this resuit Stebler 
uses, in connection with a traveling belt, adjustable guides or parti- 
tions extended obliquely across the supporting means ; each guide 
comprising telescoping members and means for adjusting the longi- 
tudinal position of the outer ends thereof. 

We find it unnecessary to consider in détail any of the inventions 
of the prior art, except that of the Thomas Strain patent of November 
15, 1904. Upon the combination described in that patent can be read 
ail of the claims of the Stebler patent, except the features which dis- 
tinguish the Stebler patent from the prior art, and thèse are the 
guides which extend from the outlets of the grading device and are 
adjustable at the outer ends, and extendable by means of telescoping 
ends, and the use in connection therewith of a séries of bins which 
extend greatly beyond the length of the grading device. Therein is 
the novelty of the Stebler combination. The adjustability of the bins 
by the use of movable partitions called for by claims 11 and 19 was 
old in the art, and was used in various forms in prior combinations, 
and was not susceptible of monopoly by Stebler. The Thomas Strain 
combination exhibits the traveling belt and guides or deflectors, on 
each of which is adjustably mounted a lug clamped thereto by means 
of a set screw, "so that fruit will be shunted into the bin at any de- 
sired point." This deflector was intended to be used for the even dis- 
tribution of the fruit in each bin, but the évidence is that fruit which 
normally would go to a bin could be carried on to an adjacent bin. 

Now, what is donc by the Strain combination is ail that is accom- 
plished by the appellant, and the appellant accomplishes it in the same 
manner and by substantially the same means. The appellant uses a 
grader with nine independently rotatable roUers, each having a given 
area for the escape of the sized fruit, and nine bins, one for eàch 
roUer, to receive the fruit sized thereby, and, in connection with a 
longitudinally traveling belt, a number of barriers or small slats ar- 
rangea parallel with the traveling belt so as to arrest the downward 
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gravity flow of the sized fruit and change its direction of travel to a 
direction parallel with the beh, for the purpose of deflecting it into the 
bins at any desired point. Thèse barriers are used in the same way 
and for the same purpose as the barriers or brac^ets in the Strain 
combination. It is true that they may be so adjusted as to vary the 
delivery f rom one bin into an adjacent bin; but that, as we hâve seen, 
can be accompHshed by the brackets of the Strain device. That, how- 
ever, is not the purpose of their use, and to use them in that way 
would be to put out of opération the next succeeding grader unit, for 
the fruit f rom that unit could not be deUvered into any bin. Therein 
is an essential différence between the guides of the Stebler patent, the 
barriers of the défendant, and the brackets of Strain. The guides 
of the Stebler patent belonging to one grading unit may be adjusted 
to tum the fruit to the adjacent bin, without deranging the action of 
the adjacent guides in carrying the fruit from the adjacent grade out- 
let to some other hin. 

The proceedings in the Patent Office on the application for the Steb- 
ler patent afïord light upon the nature of the Stebler invention. The 
examiner rejected ail of the claims, except claim 5, as anticipated by 
the Rayburn patent of October 20, 1903, No. 741,928, the Stevens pat- 
ent of June 23, 1903, No. 749,459, and the Strain patent of; November 
15, 1904. Claim No. 5, which was allowed, called for a combination, 
one élément of which was a séries of bins whose longitudinal exten- 
sion is greater than the longitudinal extension of the grader, and an- 
othér élément of which was guiding means with adjustable outer ends. 
In the argument befofe the examiner counsel for the applicant stated 
that one of the primary objects and purposes to be accompHshed by 
the applicant's device was to permit an extension of the bins longer 
than the extension of the grading élément, so as to use a relatively 
short grader and sizer, and utilize a distributing conveyor and carry 
the sized fruit to bins of a desired width, extending "much beyond 
the length of the grader." Again, they said : 

"One of the particular features of thls apparatus, and one upon which Its 
commercial value dépends to a great extent, Is the interrelation of the longl- 
tudlnally adjusted fruit bins in connection with the adjustable guiding means 
on the conveyor." 

The examiners in chief , on appeal from the examiner's ruling, said 
that claim 1 sufficiently represented the appealed claims. One élé- 
ment of that claim so referred to is: 

"The longitudinal extension of the said distributing means belng greater 
than the longitudinal extension of the grading élément." 

The examiners in chief distinguished the Rayburn patent by poirit- 
ing to the îact that the distributing means therèof is not "traveling," 
and that it lacks the élément pf the Stebler invention : 

"The longitudinal extension of the delivery portion of the said distributing 
meaiis being greater than the longitudinal extension of Said grading élément." 

They said that the distributing means, of the Strain invention were 
clearly unadapted to the applicant's device, and in order to be used 
therewith would require such modification as to lose entirély their 
identity, that the Stevens device is more nearly in point, since he 
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shows the longitudinally traveling belt with the directing members 
across it; but they distinguished the vStevens device on the ground 
that "the delivery portion of the distributing means is not greater than 
the longitudinal extension of the grading élément," and that the 
Stevens machine opérâtes differently and was not adapted to sort 
oranges, in which it is important that the slightest abrasion of the skin 
be avoided. 

The appellee insists that the appellants hâve availed themselves of 
that f eature of the Stebler patent which calls for the extension of the 
bins beyond the length of the grading table. The manager of the 
Porterville Citrus Association testified that, in the machine installed 
in his packing house and used by his company, the bins for receiving 
the sized fruit did not extend beyond the sizing or grading member of 
the apparatus. On the other hand, Stebler found in the photographs 
taken of one of the appellant's apparatus évidence that the bins ex- 
tended beyond the grading apparatus the width of one bin, or 45 
inches, and in this he was corroborated by the testimony of an expert 
witness testifying also from the photographs. The photographs are 
in évidence, and they seem to show the extension of the bins to the 
extent indicated by Stebler. We do not regard an extension to that 
limited degree as an invasion of the appellee's claims. The idea of 
the appellee, as expressed in his spécifications, was to provide for 
bins "extended much beyond the length of the grader," and in the 
proceedings before the Patent Office this feature of extending the 
bins "much beyond the length of the grader" was emphasized, and 
declared to be one of the primary objects and purposes of the device, 
and it is shown that the appellee's bins constructed under the patent 
do in fact extend from 12 to 15 feet beyond the grader. An exten- 
sion of but 45 inches is not, we think, an extension within the meaning 
of the Stebler claims, and is not sufficient to amount to a substantial 
extension of the bins beyond the grading apparatus. 

We think that the claims of the Stebler patent must be so construed 
as to limit his invention to the f eatures which he added to the Thomas 
Strain combination, and that, when so construed, the appellant does 
not inf ringe. 

The decree of the court below is reversed, and the cause is re- 
manded, with instructions to dismiss the bill. 



SIMPLEX WINDOW CO. v. HAUSBR REVERSIBLE WINDOW CO. et al. 

(Circuit Court of Appeàls, Ninth Circuit. February 11, 1918. Rehearlng 
Denied April 1, 1918.) 

No. 3004. 

1. Patents iS=»311— Suit for Infbingement — Issues. 

Where défendant in an itifringement suit does not deny the valldlty ot 
the patent, nor set up any prlor use, invention, or patent, évidence ot 
such prlor invention or patent is recelvable only to show the state of the 
art, and to aid in the construction of the patent. 

^ssFor other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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2. Patents <®=»312(1) — Suit fob Infbingement — Evidence. 

That defendant's alleged infrlnglng device Is made under a later patent 
Is not presumptlve évidence of noninfrlngement. 

3. Patents <S=32S — Validity and Infringement— Windovt. 

The Soûle patent, No. 1,072,669, for a window of the svvinglng sash type, 
covers an automatically operating device for holding the vrindow in any 
deslred position, and, whlle for a comblnatlon of old éléments and by no 
means a pioneer patent, is valid, and marks a distinct advance in the art, 
and is entitled to a range of équivalents in proportion to such advance. 
As so construed, held Infringed. 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of CaHfornia; Frank H. Rudkin, 
Judge. 

Suit in equity by the Simplex Window Company against the Hauser 
Réversible Window Company, Frederick Hauser, and Jessie Hauser. 
Decree for défendants, and complainant appeals. Reversed. 

John H. Miller, of San Francisco, Cal., for appellant. , 
Scrivner & Hettman and Frank R. Sweasey, ail of San Francisco, 
Cal., for appellees. ; 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This suit was commenced in the court be- 
low by the présent appellant against the appellees» for the alleged 
infringement of two certain letters patent, numbered, respectively, 
1,072,669 and 1,159,604. After trial the court held that there was 
no infringement, and accordingly gave judgment for the défendants 
to the suit, resulting in the présent appeal by the complainant. 

[ 1 ] In this court the appellant has abandoned ail claims under its 
patent numbered 1,159,604, and conterids for a reversai of the judg- 
ment only by reason of its first patent. For the appellees it is con- 
tended, and has been elaborately argued, that that patent is invalid, 
the answer to which contention is that its validity was not denied 
in the court below, the défense there being made solely on the ground 
of noninfringemerit— the défendants denyiiig that they hâve ever joint- 
ly or severally made or used or sold any device containing or em- 
bodying the inventions patented in and by the two letters patent un- 
der which the complainant claimed, and, on the contrary, alleging 
in efïect that the only device they made» used, or sold was one of which 
the défendant Frederick Hauser was the original and first inventer, 
and which was duly patented to him October 20, 1914, by letters patent 
numbered 1,114,260. The défendants by their answer did not set up 
any prior use or prior invention or prior patent to those undér which 
the complainant claimed, and such défenses were, receivable in évi- 
dence only to show the state of the art, and to aid in the construction 
of the patent. Morton v. Llewellyn, 164 Fed. 693, 694, 90 C. C. A. 
514, and cases there cited. 

[2] Nor can the contention on the part of the appellees be sustained 
that the patent under which they claim is presumptive évidence that 
there was no infringement by them of the appellant's prior patent. 
The cases hold that it is presumptive évidence of a différence of that 

@=5Foc other cases see san:.: topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes. 
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pâtented device from the prior patent of the appellant, but not pre- 
suniptive évidence of any infringement. Miller v. Eagle Mfg. Co., 
151 U. S. 186, 208, 14 Sup. Ct. 310, 38 L. Ed. 121; Herman v. 
Youngstown Car Mfg. Co.,: 191 Fed. 579, 585, 586, 112 C; C. A. 185; 
Murray v. Detrok Wire Spring Ce, 206 Fed. 465, 124 C. C. A. 371; 
Curry v. Union Electric Welding Go., 230 Fed. 422, 429, 144 C. C. A. 
564- General Electric Co. v. Electric ControUer Co., 243 Fed. 188, 
C. C. A. ; Acme Harvester Co. v. Probes (C. C.) 69 Fed. 149. 

The latter question — that is to say, that of infringement — is for the 
décision of the court, to détermine which it is essential to ascertain, 
in the first place, what the invention was that is covered by the prior 
patent ; next, the construction to which that patent is entitled, taking 
into view the prior state of the art ; and, finally, whether or not there 
has been an infringement of the prior patent by the device of the ap- 
pellees which they conf essedly hâve made, used, and sold. 

[3] Looking at the appellant's patent, the invention covered by which 
was made by one Soûle, we find the inventor states in the spécification 
of his application for letters patent, among other things, as follows : 

"My Invention relates to Windows, and especlally to Windows of the swinglug 
réversible sash type; and it has for its ob.1ect to provide a new and Im- 
proved wlndow of the character speclfied, which, whlle remalnlng In a state 
of stable equlUbrium In whatever position It may be placed, may readily be 
moved from any position tO any other. 

"With this object in view, my invention couslsts in a sash slidably pivoted 
in a wlndow frame, adjuster armsi having one end flxedly pivoted in and 
slightly above the mlddle points of the stiles and the other end slidably 
pivoted In the frame, and carrier arma having one end flxedly pivoted In the 
frame and the other end flxedly pivoted to the adjuster arms. 

"It also conslsts In the comblnatlon, wltb a frame, sash, adjuster arm, and 
carrier arm, of a plate having means for automatically adjusting its position 
on the frame. 

"It also conslsts in the novel parts, combinatlons, and arrangements set 
forth in the followlng description, particularly pointed out in the claims, and 
illustrated in the aceompanylng two sheets of drawings" 

— some of which drawings, as well as some of the drawings illustrat- 
ing the Hauser patent, will be subsequently inserted. 

The three claims of the patent alleged to bave been inf ringed are the 
first, fourth, and seventh, which claims are as follows: 

"1. A wlndow, comprlsing a frame, a sash Slidably pivoted in said frame, 
adjuster arms, one end of which belng flxedly pivoted at points slightly above 
the mlddle of the sash stlles and the other end slidably pivoted in the frame, 
and carrier arms, one end of which is flxedly pivoted in the frame and the 
other end flxedly pivoted to the corresponding adjuster arm." 

"4. A wlndow, comprlsing a frame, a sash in said frame, an adjuster arm 
pivotedly secured at one end to said frame and at the other end to said sash, 
and a carrier arm pivotally secured at one end to said frame and at the other 
end to said adjuster arm." 

"7. A réversible wlndow, comprlsing a sash, an adjuster arm of suitable 
length, a carrier arm supportlng said adjuster arm and wlndow sash, a slid- 
able pivoted connection between said frame and one end of said adjuster arm, 
and a pivoted connection between the other end of said adjuster arm and points 
near the mlddle of the sash stlles about which said sash is rotatable." 

One thing is manifest from that portion of the spécification above 
-quoted, which is that the. Soûle invention was but an improved win- 
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dow of the charactef therein specified, naiflely, "windows of the 
swinging, réversible type"; for such is' the inventor's express déc- 
laration. There is therefore no ground for the appellant's contention 
that réversible windoWs were new before the SouIe invention. 

Two spécimens of the prior art introduced in évidence by the ap- 
pellees are a patent issued to Oscar Frotscher, Novémber 28, 1893, in 
which that inventoi- said in his spécification, among other things, that 
his invention — 

"relates to certain new and iiseful Improvemehts In Windows df that dftss In 
whleh provision Is made for àllowlng the slidlhg sash to bë swting out or re- 
versed if desired, for cleaning or other purposes, and it has for ita object, 
among others, to protide a window of thls clas» which can be chea,ply made» 
easily operated, ,mà not U^ble to get out of prder. It lias for a fùrther 6b- 
ject to provide slpple, yet eiHcient, meàlis for holding the' sash Inclihéd for 
ventilation, and fbr a still further object the provision of nieaûs for firmly 
holding the sash in position for cleaningi" 

The second was the ordinary awning device, which the appellees 
.contend disçlosed every feature, mechanical and structural, of that 
of Soûle, except in minqr détails of construction. , ; 

Regarding the Frotscher device, the model of which was introduced. 
in évidence, the défendant Frederick Hauser himself tcstified: 

"I never hâve made any Windows llke that. I dldn'-tiwant to make them 
llke that. They are useless. I found ont they are useless, wlth windoyrs made 
that way; so I got up my own idea, which is a useful.de vice. The other one 
is not a practlcal or a useful device. I say it is not g. useful device. No, 
you can ne* use, It; but I would like to explain It a Utile better. You can use 
It, but it is. In other words, not practicable, not a practlçable device. They do 
not use it at ail any more. They used to use it, but they hardly don't use 
it any more, not even on stepladders." 

And in respect to the awning device the wîtness Vale testified on 
behalf of the plaintitï in the suit as f ollows : 

"In the first place, the function of the slide in the awning support is to 
get the support, which in this instance corresponds to the caiTler arm, on à 
horizontal, so that it wlll not strlke the heads of persons passing under the 
awning, and any one who has ever watched the opération of. an awning wlll 
notice thât practically the whole éanVass forlnlng the awning wlll bé Ibwered 
to position before this carrier arm will suddenly flop out to a horizontal posi- 
tion, and it remaips there .until the awnlrig is rewound practically to Its 
whole extent, and then that arm will drop, down again. It does ribt go through 
any synchrçinous.movement: iui ralsing and lowering the awning." 

And the testimony of the appellees' witness Behnke as to that de- 
vice is much the same in substance, which testimony we think is in 
accord with thé ordinary understandirlg of the working of an aWhing. 
Neither of the devices thus referred to by the appellees can, in otir 
opinion, be regarded as anticipatory of the patents of either the.appel- 
lant or the appellees. 

It is apparent that each of the clàims of the appellant's patent al- 
leged to hâve been infringed is a combînation claim çoniiposed of pld 
éléments — claim 1 consisting of a frame, a sash slidably pivoted in the 
frame, adjuster arms having one end fixedly pivoted at points slightly 
above the middle of the sash and the other end slidably pivoted in the 
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frame, and carrier arms having one end fixedly pivoted to the frame 
and the other end fixedly pivoted to the adjtister arm. Claim 4 con- 
sists of a franie, a sash, an adjuster arm pivotally secured at one end 
to the frame and at the other end to the sash, and a carrier arm piv- 
otally secured at one end to the frame and at the other end to the 
adjuster arm. Claim 7 consists of a sash, an adjuster arm, a carrier 
arm supporting the adjuster arm and the sash, a slidably pivoted con- 
nection between the frame and one end of the adjuster arm, and a 
pivoted connection betv^^een the other end of the adjuster arm at a point 
near the middle of the sash about which the sash is rotated. 
The follovving illustrations are taken from the SouIe patent: 
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As we understand the Soûle device, it is an autômatically operating 
one for holding the window in any desired position; and while his pat- 
ent cannot, in our opinion, be properly regarded as a pioneer one in 
any sensé, we think the improvement invented by the appéllanfs as- 
signer marks such a distinct advance in the art over anything there- 
tofore existing, so far as has been shown, as entîtleS the patent to 
the protection of the doctrine of equivalency in proportion t»:such 
advance. American Can Co. v. Hickmott Asparagus Canning Co., 142 
Fed. 141, 71 C. C. A. 359, and cases there cited; Miller v. Eagle Mfg. 
Co., 151 U. S. supra, 186, 207, 14 Sup. Ct. 310, 38 L. Ed. 121. 

The patentée of the Hauser patent, which was issued October 20, 
1914, set forth, among other things, in his spécifications, the following; 



SIMPLBX WINDOW CO. V, HAUSER REVERSIBLE WINDOW CO. 925 



"One object of the présent invention Is to provicie uieans for so securlng 
window sashes In wlndow frames that tliey can be swung liorizontally and 
reversed, to permit both sides of tlie sasb to be readily eleaned from the inside 
of the room. 

"A further object is to provide such fastening means, which wlll be sim- 
ple and inexpensive, and which can be readily secured in place by a carpen- 
ter having no spécial sklli or expérience. 

"A further object is to provide such fastening means, which can readily be 
adapted to the usual slidable windovv sashes, to couvert them into swinging 
réversible sashes." 

The f oUowing figures are illustrative of his device : 



y^s./ 




/7£:^ 



r/c.^ 



r/û. p 
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It is apparent, from à comparison of the two devices, thatthey both 
,prod,uce the same resuit. The real question is: Do they do so by sub- 
stantially the same means? It is needless to cite the numeroUs cases 
in support of the law clearly stated in section 348 of Walker on Pat- 
ents, thê substance of which is that changing the relative position of 
the parfs of, a machine does not àvert infringement, where the parts 
transformed perform the same respective functions af ter the change 
as before, but that such change does do so where the changing of 
those positions so changes the functions of the parts that the machine 
acquires a substantially différent mode of opération, even though the 
ultimâtç resuit remains the same. 

Like the daims of the Soûle, patent, those of the patent to Hauser 
are alsocombina.tioii, daims pf old ielemènts. In fact, the two devices 
are véfy much alike. In each, the vi<iridow is réversible and cân be held 
in staMp equilibrium at any desiired point; each has an adjuster arm, 
a carfiér- arm, and a slidiftg mechanism in connection therewith by 
whichi tî^ sattie resulti is attainQd-f-tlje chief différence being that in 
the So^jlfe deyice the Icfwer end of the adjuster arm is slidably piv- 
oted Ûi;tfte,^indow framé atidi its outer end rigidly pivoted therein, 
wherea? in the Hausér deyice' the' lawer end of the adjuster arm is 
rigidly ipivcited in the.window; framie and its ùpper end slidably pivoted 
in thè :?window sash by ineans of the link numbered 19. In other 
words, in the onethé slidiqg mdch^iiism is located in the window 
frame, and in the othér in the wiridow sash. We are of the opinion 
that |his is;;3, meré change of locjation, and that thfe gmeans adopted 
by Hauser arVtlîe ,mechanical équivalent of those adpjfjted by Soûle, 
accompJîShîrtg the same resuit by substantially the sariïe bperation, and 
that ^cÇprdingly the alleged infringement; is snstained. W« think this 
concltJsion ':weïl supported by the dedsibn of the Suprême .Court in 
Ives V. Hamilton, 92 U. S. 42Ô, 23 L. Ed. 494. 

The judgment is reyersed, and the case remanded for further pro- 
ceedings in accordance with the views above expressed. 
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STEBLER V. POBTERVILLK OITRUS ASS'N. 

(Circuit Court o£ Appeals, Ninth Circuit. February H, 1918, Kehearlng 
Denied Aprll 1, 1918.) 

No. 3052. 

1. Patents ®=»328—Infbingement — Fkuit Gradée. 

The Thomas Strain patent, No. 775,015, for a new and useful fruit 
grader, whlch evenly distributed fruit In blns, held, net infrlnged by 
defendant's machine, 

2. Patents <S=>241 — Inpkingement — Identitt of Bksult. 

That defendant's machine accompllshed the same resuit as complaln- 
ant's patented devlce does not show infringement, where thére was a 
variation in the mcans used. 

Appeal f rom the District Court of the United States for the North- 
ern Division of the Southern District of California. ■ i 

Suit by Fred Stebler against the Porterviile Citrus Association, for 
an injunction restraining an infringement of complainant's patent and 
a decree for profits realized and damages sustained by reason of the 
infringement. From a decree for défendant, complainânt appeals. 
Affirmed. 

The complainânt, Stebler (appellant); is the owner of United States letters 
patent nunibered 775,015, for a new and useful fruit grader, granted to 
Thomas Strain on November 15, 1904. Complainânt charges the défendant 
with making, using, and selling fruit graders embodylng and cont&ining the 
Invention covered by said letters patent, and by his blll of complalnt, flled 
February 11, 1916. be seeks to restrain the défendant frOm such infringing 
acts, and to recover damages sustained by complainânt by reason thereof , and 
profits realized by défendant upon the sale of such invention. 

Complainant's title to the patent is undlsputed, but the défendant In its 
answer dénies that any new or useful invention was contained in said patent, 
and sets up some 12 ànticipatory patents, dénies infringement of the same, 
and avers that the patent is whoUy void and of no effeet The suit 
was comblned for final hearing with another cause between the same par- 
ties, involving the use of the same machines by the défendant, but claimed 
to infrlnge other patents of the complainânt. The court dismissed the bill 
of fcomplaint in this Case, and gave judgment to the défendant for its costs. 
From that judgment complainânt appeals. ; 

Frederick S. Lyon, of Los Angeles, Cal., for appellant. 
Nicholas A. Acker, of San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges, 

MORROW, Circuit Judge. [1] It is contended that the fruit 
graders manufactured and sold by the défendant company contain 
such features of the complainant's invention, covered by letters pat- 
ent No. 775,015, as toconstitute infringement thereof. That an iden- 
tity of results is produced by the two devices is granted; but it is 
claimed by défendant that there is not identity of means ând opéra- 
tion. 

The claims of complainant's patent said to be infringèd comprise, 
briefly speaking, traveling means for conveyihg fruit along a definite 

^ssjFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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line of travel, consisting of grading and conveyor belts, inclined grad- 
ing rods, a se;ries ,o£ bins for j-eceivip^.the fruit fromthe traveling 
belts, and a séries of barriers or arresting niembers devised to guide 
and direct the'sîzed finiit to atiy desifèd discharge point in the re- 
ceiving bins; some of thèse barriîêrgbèingfixed and some adjustable. 

The principal object of the invention being the equal distribution 
of the sized fruit throughout the bins, particular attention must be 
paid to the deyiees ;which control this fçature of the itiyention. The 
first is theslender)' flexible, rotating grading rod,; capable of being flex- 
ed at predetermined points to provide a séries of discharge apertures ; 
each constantly increasifig in dimensions. This rod lies along the Une 
oî travel, sîbovè the conveyor belt, and in opération rotâtes in a direc- 
tion awày from thebel't. The various sizes pf fruit escape at the vari- 
ons apertures, and are carried by the conveyor bèlt to certain guârds, 
againsl; which the fruit' restsuntil the belt bas traveled a sufficient dis- 
tance to bring it opposite a desired bin, at which point the deflector 
shunts the fruit into the bin. The guards and deflector s are sp ar- 
rangée that the fruit is distributed evenly to ail parts of the bin. 

The action of the grading rod is controUed in two ways, açcording 
to the spécifications ; the space between the rods and the conyeyor 
belt being adjusted by raising or lowering the rods by means pf the 
arms! on which they rest, or by raising or lowering the hinged leayes 
vvhich are a part of the supporting table over which the belt travéls. 
Although the lattèr method is ref erred to as préférable in the spécifica- 
tions, the te;stimpny discloses that it was not in fact used by the com- 
plainant in the opération of his machines. It is to be noticed that the 
position of the grading rod is not an absolutely fixed one, but is so 
arranged that it can be quickly adjusted and altered when desired. 

In the defendant's machine the grading is accompHshed by means 
of a séries of nine rollers rotating in unison, but definitely fixed in 
position at varying spaces from the conveyor belts, thus îorming 
apertiires throûgh which the différent sizes of fruit escape into the 
nine bins provided to receive the sized fruit. The fruit then rolls 
by gravity into the bins opposite the respective dischargé apertures, 
instead of being carried thereto by the conveyor belts, as in the corri- 
plainant's device. Under normal conditions the distribution in the 
bins is accomplished vfrithout further devices, açcording to the testi- 
mony; but, when a greater number of one particular size of fruit 
is running than the packers can easily handle in one bin, a longitu- 
dinally adjustable barrier or small slat, arranged parallel with the con- 
veyor belt, is placed by the papkers in the groove of the supporting 
table arranged to receive it, which arrests the flow of the fruit, and 
changes its direction and deflects it to a point within the bin desired 
by the operator. 

In support of the defendant's défense of anticipation the prior pat- 
ents issued to Banker, Gunckel, Ayer, Jones, Hutcliins, Ish, Hutchins, 
Rice, Richards, Stevens, Cerruti, and Nelson, respectively,ar'e relied 
upon. Erom the proceedings in the Patent Office, as shown by the file 
wrapper and contents introduced on the trial of' this case, it appears 
that ail of thèse patents, with the exception of the Stevens and Cer- 
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ruti devices, were before the examiners and considered by them be- 
fore the issuance o£ patent to the complainant's assigner, Thomas 
Strain. The Stevens patent was introduced as an exhibit in this 
case, and we find the machine there disclosed is not the same in means 
and opération — the conveyor belt being absent, and the fruit reaching 
the bins by gravity only ; f urther, that it is not adapted to the sorting 
of oranges. 

This court reviewed the state of the prior art in relation to fruit 
graders in the case of Stebler v. Riverside Heights Orange Growers' 
Ass'n et al, 205 Fed. 735, 124 C. C. A. 29, and 240 Fed. 703, 153 C. 
C. A. 501. The complainant there was the complainant hère. He 
was there suing to maintain his rights under the reissue patent, No. 
12,297, issued December 27, 1904, to Robert Strain, and later assigned 
to the complainant, and the défendant there was using a device made 
under patent No. 997,468, issued July 11, 1911, to one George D. 
Parker. In the first case (205 Fed. 735, 124 C. C. A. 29) the validity 
of the Robert Strain reissue patent was upheld, and infringement 
thereof by the Parker patent was found. In the second case (240 
Fed. 703, 153 C. C. A. SOI) the patent complained of was a modified 
form of the Parker patent, designed to avoid the infringing éléments 
found in the first instance. This court there held that in the modified 
form the device was not an infringement of the Robert Strain patent. 

[2] The défendant herein contends that its device is the same 
Parker modified device, "excepting, in lieu of adjusting the roller 
units toward and from the endless conveyor to vary the area of the 
discharge outlets of the fruit runway, the narrow endless conveyor 
belt is adjusted toward and from the roller units of the fruit runway," 
and that, if it is not an infringement of the Robert Strain reissue pat- 
ent. No. 12,297, issued December 27, 1904, it cannot be held to in- 
fringe the Thomas Strain patent. No. 775,015, issued November 15, 
1904. 

An examination of the two patents does not disclose such simi- 
larity of means as to make such a conclusion imperative. The Thomas 
Strain device uses grading mechanism consisting of one long, slender, 
rotating, flexible rod, while the Robert Strain device uses a séries of 
rotating rollers, capable of adjustment at différent distances from the 
belt, to provide for the discharge apertures of varying dimensions. 
The same resuit is accomplished, but by a différent mechanical ar- 
rangement ; and as to the distributing f eatures a still greater différence 
is observed. Indeed, the principal inventive idea of the Thomas 
Strain patent seems to be contained in the arrangement for the even 
distribution of the sized fruit in the bins, by the use of guards and 
deflectors above the conveyor belt, thereby controlling the éjection of 
the fruit from the grader into the bins, in place of allowing the un- 
restricted flow by gravitation, the common means used in the art for 
a long period of time. 

We do not think the Thomas Strain patent and the Robert Strain 
patent are sufficiently identical, therefore, to make a device found to be 
an infringement of the Robert Strain patent, as this court did in Steb- 
ler v. Riverside Heights Orange Growers' Ass'n, 205 Fed. 735, 124 C. 
248 F.— 59 
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C. A. 29, a conséquent infringement of the Thomas Strain patent, as 
claimed by the complainant in this case. 

Corning^, now, to the defendant's device, it remains only to consider 
the distributing features thereof.' No control over thé éjection of the 
fruit from the grader is provided; the fruit, merelyrûllingby gravity 
into the bins opposite the various discharge aperturesi There are, it 
is true, longitudinally adjustable barriers, which may be placed in 
grooves of the supporting tablé, to arrest the flow'of the fruit and 
change its direction to another point in the bin, and thèse are claimed 
to infririgè the deflectors and stationa.ry gliards df complainant's pat- 
ent. But we regard this feature as one which would naturally sug- 
gest itseli to any one using a grading machine operating by gravity, 
and is, in fact, a mère dividing of the quantity of fruit which is béing 
handled through a particular aperture, and not a new or inventive op- 
ération. . ! . ■ .' 

While the^ sàmé resuit is accomplished in the def endânt's machiné 
as in the complainant's, there appears to be suçh à variation of means 
as to avoid infringement in the features complained of. Cimiotti' 
Unhairing Co. , v. American Fur Rçf . Co., 198 U. S. 399, 25 Sup. CL 
/597, 49 L. Ed.llOO. : 

The judgment of the District Court is âffirmed. 



TUENER T. L.i.UTER PIANO CQ. et al. 

(Circuit Court of Appeals, Tliira Citcult. Januairy IT, 1918. Rehearlng 
Dènied'March 7, 191&) 

' ' No. 22S&;'; 

1. Patents ®=>328 — Validitt— Eeenforcep Concbetb Constetjctioî?. 

The Tui-ner patents, No. 9S5;li9, cla'lms 4 and 8, and No. 1,003,384, 
clainis 1, 5, 10, 11, 10, and 17, each for a steel sUeleton concrète con- 
struction, hiild vold for lack of invention, in view of theprlor art. 

2. Patents ©=37— "Invention" — New Combikation of Old Eléments. 

Tlie union of selected elew^ents; from various source^f in a patented 
structure may be an improvement upon auyt)iiug the art contains ; but if, 
in comlilning them, no novel idea is developed. tUere is no patentable In- 
vention, Iiowevér great the improvemént may be. 

LBd. Note.-^For other deflùltlons, seé Words and Phrases, First and 
Second Séries, Invention.] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Charles p. Orr,Judge. 

Suit in equity by Claude A. ; P. Turner against the Lauter Piano 
Company and the American Concrète Steel Company. Decree for 
défendants, and complainarit appeals,, Affirmed,.^ 
. For opinion below, see 2,36 Fedv 252^ 

Frank À. Whiteley, of Minneapolis, Minn., and Willard Eddy, for 
appeliant. 

A. C. .Paul, of Minneapolis, Minn., and Edward Reçtor, of Ghica-, 
go, 111., for appeliees. 

^=s>Fof other cases see same topic & KEY-NUMBER In ail Key-Nutûbered Dlgests & IndvJw ' 
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Before BUFFINGTON, McPHERSÔN, and WOOLLEY, Cir- 
cuit Judges. 

WOOLIyEY, Circuit Judge. This suit for infringement of Letters 
Patent No. 985,119, issued February 21, 1911, and Letters Patent No. 
1,003,384, issued Séptember 12, 1911, to G. A. P. Turner, is hère on 
plaintiff's appeal from a decree of the District Court dismissing the 
bill on the ground of invalidity of the claims in issue. 236 Fed. 252; 
239 Fed. 560. ■ • 

The two patents sustain the relation of divisional and parent patent. 
The divisional patent (the earlier to issue), was granted upon' an appli- 
cation filed October 19, 1910, as a division of the original application 
of June 11, 1907; the patent referred to as the parent patent was 
granted upon the original application. The tvy^o patents relate sub- 
stantially to the same invention, the principal différences being in the 
scope of their claims. We shall, therefore, consider them together. 

[1] The patents in suit are for steel skeleton concrète construction 
and -relate particularly to reenforced concrète girderless floorings. 
Theclaims in suit are claims 4 and 8 of the divisional patent (No. 
985,119), and claims 1, 5,T0, 11, 16 andl? of the parent patent (No. 
1,003,384), all'of which are given in full in the opinion of the District 
•Gourt. 236 Fed. 252, 254, 255.' For the purpose of this discussion, 
clâim 1 of the parent patent may be taken as a typical claim. It is as 
foUows: .1 

"An arrangement of reenfovcément for a column-siipported flat plate floofiof 
concrète, coniprlsing a pluralitjy of cii'cumferential cantilever luemjjprs, re- 
spectively situated in the upper part of the slab at tlxe columns and projectr 
lug therefrom, and rei?nforcing means extending from member to njémber, in 
multiple directions through the space between said members, ariâ flllingi or 
sùbstantlally fllling sueh space." ' . 

The object of the Turner invention isto provide a monolïthic single 
panel floor made of concrète with métal reenforcement, which supports 
itself and its load on separate columns without beams, girders, or 
horizontal supports of any kind. The means disclosed by the patents 
is intended for use in building structures of one or more stories, witb 
reenforced concrète colurnns ; and intervening reenforced copcrete 
floors intégral therewith. The column reenforcement is vertically 
continuous; the floor reenforcement originates in the colutnns, and 
passing upwardly, bends at the column heads and radiâtes laterally in 
the flo.or slab. Upon or above the head of each column is plaçed a 
cirçular spider of large steel rods raised to what becomes the upper 
plane of the slab when the concrète is poured in. This spider is ah- 
chored at its center in the column and overhangs the column an equal 
distance in ail directions. Bçcause of its position and îunction, it is 
termed a cantilever head; because of its shape, it is described as a 
circumferential cantilever reenforcement. Ordinary reenforcement 
métal rods of about three-çighths of an inçh in diameter are laid from 
cantilever, head to cantilever head in every direction. When the con- 
crète hardens and the plate is formed, reenforcement rods extend from 
one cantilever head in the upper plane of the plate above a column; 
as they leave the cantilever, they sag into tlîe lowèr plane of the plate 
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between columns; and as they approach the cantilever head of an- 
other column, they rise again to the upper plane and pass on as before. 
Multiple reenforcement is carried on in this way from column to 
column in ail directions, producirtg', between columns a sagging net- 
work of métal rods. 

As we hâve said, the thing which thé inventer sought to make, is 
a flat plate floor that will support itself without the aid of beams or 
girders. In such a floor, extending from and being supported only by 
four equidistant columns, for example, the effect of a load on the 
plate midway the supporting columns is tO deflect it or press it down- 
wardly and to give it the shape (though imperceptible) of a dish or 
saucer. Such a circular deflection produces many stresses. Thèse 
are both radial in outward directions from the columns and circular 
along Unes concentric with the columns. It also develops tensile 
strains in différent planes of the plate: namely, in the upper plane 
above the columns and in the lower plane between the columns. Such 
being the natural stresses and strains upon a flat and girderless plate, 
the patentée claims invention in placing cantilever reenforcement above 
each column in the upper plane of the plate, and in plaeing métal rod 
reenforcement in the lower plane of the plate between columns, and 
in so shaping the cantilever reenforcement that it will take up the radi- 
al and circular strains as they are created. Theref ore, the principle 
which we understand the patentée has endeavored to embody in his 
means, is the supplying of métal reenforcement at points where teiisile 
strains are expected, and the distribution of reenforcement with an 
especial regard to the natural tendency of the slab to bend under a 
load in dish like shape. 

The thing which the patentée claims to hâve achieved by his patent- 
ed construction, is the making of a thin slab flooring, which will carry 
as heavy a load as the thick slab flooring of the prior art, at a lesser 
cost. The trade name which he has given his construction is the 
Turner Mushroom System. 

Reenf orced concrète of the modem kind came into use as a building 
material about fifty years ago. Its growth has been very rapid ; it is 
now used upon an immense scale in a great variety of structures. 
During the progress of this art, much has been learned concerning the 
properties of concrète and great advances hâve been made in methods 
of using it. Yet, notwithstanding the knowledge acquired and the 
advances made, the fundamental problems of the art are the same 
today as they were in the beginning. They hâve to do with the peculiar 
characteristics of concrète and with means for meeting them. It is 
a mattér of gênerai knowledge that concrète is strong in resisting com- 
pression straiïLs and weak in Withstanding tensile strains. Places at 
which both strains may be exjjected, while susceptible of accuratç 
mathematîcal ascertainment, are so well known that they are determin- 
ed empirically by many engaged in the art. Thèrefore, as it is easy 
to ascertain, in one way or another, just where weak placés in concrète 
construction are, the art has produced means with which to strengthen 
them. This consists in their reenforcement with materials possessing 
characteristics precisely the opposite of those of concrète. Thus, 
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métal which possesses tensile strength is placed at weak points in con- 
crète where it is subjected to tensile strains. This is called reenforce- 
ment and the product is reenforced concrète. 

There is today neither invention nor novelty in merely placing 
métal reenforcement in concrète at places at which strains come. The 
very principle of reenforcement, as the word dénotes, is to give force 
to or strengthen the place that is weak by adding something that is 
strong. Invention in reenforcement is to be found only in discovering 
a new principle or in employing new means embodying the old prin- 
ciple. Therefore, one striving to find a new principle or to invent 
a new means of concrète reenforcement under the old principle, enters 
a well known and widely practiced art and must do sonjething more 
than care for tensile strains at places where they are known to come. 
Turner's brief is a learned dissertation on the principles and practices 
of the art of reenforced concrète construction. It is clear, after read- 
ing it, that he appropriâtes to his invention (rather unconsciously, we 
believe), many of the principles and some of the practices that hâve 
long been in the art. Had he been first to discover and apply them, 
his claimed invention would hâve been a great invention. But, in 
appropriating and applying them in his patented construction, he does 
not achieve invention unless he causes the old principle to operate in 
a new way, or the old means to perform new and différent functions, 
resulting in a useful advance of the art. 

We make thèse observations concerning an art of which there is a 
broad gênerai knowledge, simply to show that Turner was not early in 
entering it, and that he was not a pioneer in the solution of its prob- 
lems. Nor was Turner the first to conceive the idea of a beamless or 
girderless floor. The record discloses girderless reenforced concrète 
floorings constructed several years bef ore Turner applied for a patent. 
Most prominent among thèse is the reenforced girderless and beam- 
less concrète fioor of O. W. Norcross, for which Letters Patent No. 
698,542 was granted April 29, 1902. As the Norcross patent has been 
in conflict with the Turner patents in another litigation, and as the 
validity of the Turner patents must be determined in view of the 
Norcross patent as a part of the prior art, we find it necessary to dis- 
cuss this patent at some length. 

Stating the purpose of his invention, Norcross says in his spécifica- 
tion: 

"This invention relates to a flooring for buildings which has been designed 
■\vlth a View of securing the advantages, first, of entirely dlspensing with ail 
girders or floor-beams, which hâve heretofore been regarded as absolutely 
essential for supporting the floors of buildings ; second, to provide a form of 
flooring which will utllize to best advantage the immense crushlng strength of 
concrète, and, third, to provide a strong inexpensive solid inflexible flooring 
which ean be laid in place by unskllled labor." 

To attain thèse results Norcross designed a flooring consisting of a 
single panel of reenforced concrète co-extensive with the entire floor 
space and extending in one unbroken slab or panel f rom wall to wall of 
a building, supported at intervais by uprights, posts, or columns. The 
essential features of the invention, he gives as follows: 
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"As herein lllustrated, a floorlng constnuted according to ipy Invention 
consista, essentially, of a panel concrète liavlug invtaUic neticorTi encased 
tlierein so as to radiate from the posts on which the floor rests. 

"The metalUc network of my flooring is forméd by strips of sultable wire- 
netting. In priactice I hâve Used a hog vvlre fenelng^ tvhlch Is a fenclng of the 
same (-lass as ordlnary poultry v^'ire fenclng, except that the saine Is made of 
considerably heavier vv'ire. . 

"In laylng a floor construeted according to my présent Invention thè posts 
are flrst erected, and a temporary staging is built up level wlth the tops of the 
posts. Strips of wire-netting are then laid closely In place on top of the 
staging. In practice I hâve laid this wire-netting tw straight Unes from post 
to post and, also Crossing diagonally frotn post to post. A mimbcr.of laver» 
of this wire^netting are preferably empïbyèd, aaid layers heing laid topether 
at thèir crbising points in coh-hottse fasMon, the numher'of snch laj/ets dc- 
periding on the thickness Of the floor, the weights to lie SUpported, and the 
distamoe separaiing the posta, The concrète is then sprèad upon or inoulded 
lu idace on the staging to enclosç the metallic networli. 

«•• • • • •. • «•, 

"lû a completed flooring construeted according' to iny Invention It wili be 
seen that instead of restlng or hangirig a flooring in placé ùpon beains or 
glrdersrthe flooring rests upon separated posts or other supports; and oonslsts 
of single concrète panel having a wire network enclosedtherein in proper posi- 
tion tOi support the tensile straiiis, the concrète itself o;i acçount of its well 
knpWn crushing strength hàvlng abundànt strength for rèslsting! ail possible 
ecinibrèssiohs-^that is to say, If the forces actiiig upon a section of flooring sup- 
ported between two posts be analyzed it wUl be found. that the teridency of 
the floor section, to sag between its supports will cause the iQwer layers of 
the flooring to be under tension .whlle the upper layers of the flooring arp 
under compression, thèse stralns 'b'^ng of éourse grèâtest at tjre top arid 
bottoto layers, réspectively, and diminlshlng to zéro at the nêutràrâxis near 
the ceater of the flooring. In addition tb this the weight of a section of 
flooring icause^ a shearing strain at its Jlne of coijta^ct with Its supports. 

"Itç prînciplç upon whlch I bave worked in constructing my flboring is 
to permit , concrète alone to reslst compressions and to supply a maxinitini 
arnotiiït of^ ràëtaî rit points wherè the flooring is to bè subjected to grefttest ten- 
sions and shearing strains. ■ In cfirryln'g out this principlein some instances-— 
for example, wftere there are wide spans bcticeen adjacent pçsts—I hâve em- 
ployed a greater number of layers of wlre-nettihg near the center of the spau 
«ban àt the ends of the span, the distribution of the métal In any one. span 
following substantlally the same rules that would hé foilow*d;ln distrîbutlng 
nietal In the construction of flat arches, in all.oaséà thé distribution :of the 
metalUc nettvork in the flooring beimg cnrcfuUii calculated and varied accord- 
ing to the colunmation of the building, the thickness of the flooring, and, the 
weigkis to De sustained." 

The accompanying diagràms show the principle and mode of op- 
ération of the Norcross girderlcss flooring and the Turner mushroom 
flooring. To thèse diagràms liiUst be added the explanation, that the 
métal reenforcement of Norcross comprises strips of heavy wire net- 
ting (not wire rods as the design geems to indicate),, while the reen- 
forcement of Turner is made up of strips or a muhitude of steel rods 
(concededly interchangeable équivalents in reenforced concrète work 
of this character). The further explanation should bè made,' that' the 
two diagràms were prepared by the défendant for çornparison at 
thè hearing, and, thât, while the diagram of Ttirner is a faithful prés- 
entation of the patent disclosure, the diagram of Norcross, though it 
discloâes acctirately the Norcross principle, is ràther doser to Turner 
in appèafance and détail than is the diagram in the Norcross patent. 
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As the essential prinçiple of Turner's invention, asi4e,;|^rpm its canti- 
lever feature, is the arrangement of. steel reenforcemenlt criss-cross or 
crosswise the ispace between supporting columns^ îJesigned, to take up 
strains coming in ail directions, it is apparent Ihât its origi^l concep- 
tion is found in Norcross. If Turnerhadlimitedhis invention to 
métal rods or layers qi métal rods laid directly'iàtid ffiagonally be- 
tween the pH3sts or columns in nuraber and position "calcUlâted and 
varied according to the columnation of the buildihg, the "thickness of 
the flooring, ^nd the weights to be sustained," he çlearly vvould hâve 
been anticipatedby Norcross. But Turner, Mvhile not denying very 
successfully that he jgoit frôm Norcross the idea of a crosswise or net- 
work reenforcemçnt fbr the span between supportjpg ! columns as an 
élément of his Construction, claims that he départed* jirom Norcross in 
the location of the reènforcement network in the (différent planes of 
the slab. He riiaintainis that in Norcross the reënforced network is 
laid flat on a stàging Ovér the heads of the pillars as well as over the 
spans between them, so that, when the concrète hardens and the stàg- 
ing is removed, the reenforcement will be fomjd everywhere in the 
lower plane of the slab. And indeed, such would seem to be the read- 
ing of the Norcross patent, just hère, Turner claims thathe intro- 
duced an élément not found in Norcross' teaching. This comprises 
the cantileyer head already described, located over the head of the 
column ariid situated in what becomes the upper plane of the slab 
when the concrète is poured in. From this head, .steel reenforcement 
bars radiate in every direction and sag as they extend to similar canti- 
lever heads on other columns. While no such arrangement appears 
in the Norcross patent, it is in évidence that éubstantially the same 
arrangement wag practiced before Turner, noÇ^ only in the art gen- 
erally, but garticularly in concrète girderless .floorings. Witnesses 
testified that in his early work, Norcross, who was a contracter of 
large expérience and engaged in extensive building opérations, raised 
the métal ' where the belts crossed one anothef over the tops, of the 
columns so as to bring it above the center of the slab. One witness 
testified that he assisted Norcross as early as 1899 or 1900 to con- 
struct and test a single panel of concrète flooring, which contained 
strips of wire nétting extending along the sides and ends of the rec- 
tangle formed by eight outér posts and extending diagonally from 
thèse to the ninth post which was located near the center. He said: 

"The posts were set yp and then there was a floor laid under the whole 
space the slab was goirlg to occupy, strong enough to hold It. We then laid 
down from post to post, always, at right angles to each other, pièces — we 
called It them days 'hog wlre', whlch was a wire fenee used to enclose terrltory 
to keep hogs ;; there was no reenforclng materlal made In them. days. Then 
we laid on top of the floor, diagonally from post to post, the same materlal 
mitil the whciïe apaeé Was covered wlth this wlre, raismg the Kire wer the 
posts and letfintg it hang as lov) as possihle in the center of the slai. After 
that the whôle Space was flUed to the depth of about elght Inches, as I re- 
niember, /isith clhder concrète. Over the posts we were careful to make a 
little richer mixture of concrète where the greater straln was coming." 

It is clear from this, that in girderless concrète floor construction, 
Turner was not the iîrst to raise the reenforcement over the support- 
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ing columns. It was done before, because it was the obvious tbmg to 
do in view of the known fact that over the supporting column the 
tensile strain cornes in the upper plane of the slab. What Turner did 
and what his predecessors did was to put the reenforcement at the 
known point of weakness in the concrète. 

When we go to the gênerai art of reenforced concrète construction, 
which embraces reenforced concrète girders and beams, we find in 
nearly every instance of a patented invention involving an upright or 
a column support, the reenforcement placed in the upper plane of the 
concrète above the column where the tensile strain is bound to çome; 
and in instances where there are two supports with an intervening 
span, reenforcement is placed in the upper plane above both supports 
and is permitted to sag ofï to the lower plane of the intermediate con- 
struction. That this practice was almost universal before Turner, 
is shown by many patents of which the following may be named : 
Seely (No. 467,141); Hallberg (No. 659,965); Hallberg (No. 659,- 
966); Hennebique (No. 611,907); Bossyns (No. 751,427); Perrot 
(No. 783,539) ; Ellinger (No. 702,093) ; Ellinger & Kopczynski (No. 
729,299); Wight (No. 732,482). The upper plane reenforcement of 
the prior art, as shown by the few patents cited, contained the prin- 
ciple embodied by Turner in his construction, and named by him the 
cantilever principle. 

From this very brief review of the art, it appears that Turner's 
construction comprises several éléments. One is the criss-cross net- 
work arrangement of métal reenforcement; this is old in the art, and 
as employed by Turner, performs no new function. Another is the 
élévation of the métal over supporting columns by cantilever heads. 
Circumferential rings and struts or braces in the enlargement of 
column heads are old, and are found every where in the art. As they 
are employed by Turner, no new function is developed, unless it be, 
as he claims, in the circumferential characteristic of the cantilever 
head which permits reenforcement radially in every direction from 
which strains come. We are not impressed that this is a novel élé- 
ment involving invention, because, taking Turner's claim to invention 
even in its broadest scope, he did nothing more with his circumfer- 
ential cantilever reenforcement than to do radially what the whole 
art had been doing lineally. While there is much testimony.of a 
highly technical character concerning the particular strain carryifig 
function of a cantilever, circumferential in shape, we do not beheve 
that the circumferential shape créâtes a new function of the cantilever 
head involving invention, especially in view of the plaintifï's charge 
in this case, that the defendant's cantilever, which is rectangular in 
shape, is an équivalent of his circumferential caiitilever and infringes 
it. The plaintiff's circumferential cantilever and the defendant's 
rectangular cantilever perf orm identically the same function. in sup- 
porting and carrying métal reenforcement in multiple menibers and 
directions to the lower plane of intermediate plates, just.as the canti- 
lever in Hennebique and in many other constructions perf ormed ; in 
single reenforcement of concrète, structures. In other wprds, each 
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métal reen forcément rod in Turne'r, running above a column in the 
uppel- plane of the plate, then drifting to the lower plane in the inter- 
mediate plate, and then ascénding to the supper plane as it approaches 
the next supporting column, performs separately and independently 
the same function that it performed in many inventions of the prior 
art. That there are many bars of métal reenforcement in Turner 
instead of a single baf or a few bars, and that they are placed cross- 
wisé instfead of straightwâys, does not change the function which the 
bar feenforcement performs. Hence the idea of an aggregation of 
éléments, each performing the same function When together that it 
performs when alone, has arisen and has been a constant difficulty 
with which Turner has had to contend whenever he has been called 
upon tb sustain his patents. 

In Turner v.Moore(D:CO 198 Fed. 134, and 211 Fed.'466, 128 C.G. 
A. 138' '(G. C. A; 8th), claims 1, 4 and 6'of the Turner divisional pat- 
ent (No. 98S;I1'9) wefe héld invalid as disclosing ■ an aggregation. 
Claitti 8 of that patent, which, with çlaim 4 is involved in this litiga- 
tion, is not so différent from claim 4 as to call for a différent ruling. 
Both the divisional and parent patents were in litigation in Drum v. 
Turner (D. C.) 209 Fed. 654, and 219 Fed. 188, 135 C. C. A. 74 (C. 
G. A. 8th), in which the appellate court held that a construction sub- 
stantially after the manner pointed out in the spécifications of the 
twO patients, was an infringèment of claims 1, 3 and 4 of the^ Norcross 
patent (No. 698,542). In Turner v. Deere- Webber Bldg. Company 
(D. C.) 238 Fed. 177, claims 1, 2, 4, 6 and 8 of the divisional patent 
(No. 985,119) were held void for lack of invention in view of the 
prior art, ârid, if valid, not infringed. 

[2] The trênd of thèse décisions is that the patents disclose an ag- 
gregation, not invention. The plaintiff urges, correctly enough, that 
thèse ' décisions, whiie persuasive, are not binding on this court, and 
asks that this court find invention and hold the patents valid. In 
addition tô the purely technical and scientific grounds which we hâve 
diseussed, he points to the substantial success of the patented con- 
struction as évidence of patentable invention, and argues that it should 
turtl the scale of doubt in his favor. But, after a very càreful study 
of the immense record in this case, we find ourselves without serions 
doubt, certainly without such doubt as may be influenced by the con- 
sidération of commercial success of the subject matter of the patents. 
There doubtless is merit in Tumer's System of concrète construction; 
it may be superior to other Systems; but merit, and superiority even, 
may spring f rom a conception which does not in volve invention. Thèse 
qualities may corne, as we think they do in thèse patents, from a càre- 
ful assemblage of différent éléments from variou s sources and the 
élever côinbining of them. The union of the selected éléments may be 
an improvément upon anything the art contains, but, if, in combining 
thém; ho riovel idea is deVeloped, there is no patentable invention, how- 
evér èi'eat the improvément may be. American Laundry Machinery 
Mfg. Go. V. Troy Laundry Machinry Go. (G. G.) 171 Fed.^ 870; Id., 
177 Fed. 1001, 100 G. C. A. 513; Dôdge Goal Storage Go. v. N. Y. 
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C. & H. R. R. Co., 150 Fed. 738, 86 C. C. A. 404; Atlantic Works 
V. Brady, 107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438 ; Hailes v. 
Van Wormer, 20 Wall. 353, 22 L. Ed. 241; Turaer v. Moore, 211 
Fed. 466, 469, 128 C. C. A. 138. 

While the décisions adverse to Turner's patents are directed more 
against the divisionaJ than against the parent patent, yet, as the same 
principles are involved in both, the reasoning of the décisions is ap- 
plicable to both. We find ourselves in accord with this reasoning, 
and hold that the claims of both patents hère in issue are invalid for 
lack of invention in view of the prior art. 

This décision makes unnecessary a considération of the motion to 
dismiss. The decree below is 

Affirmed. 



VANMANEN V. LEONARD et al. 

(Circuit Court of Appeals, Slxth Circuit. Jaiiuary 8, 1918.) 

No. 3018. 

1. PATENTS ®=5.328 — Infringement — WABEirousœ Truck. 

ïhe Vanmaiien patent, No. 988,677, for a warehouse truck, elalm 4, held 
not infringed by a luodlfied structure built by défendants after a decree 
flnding their original trucks infringed. 

2. Patents iS3=>i68(2) — Construction— Limitation by Procebdings in Pat- 

ent Office. 

An inventor's acquiescence in the rejeetion of a broad claim, and hls 
acceptance in its place of one distinctly limlted, estops him from there- 
■ after seeking fîie beneflt so surrendered ; and this regardless of whether 
the Patent Office was right or wrong in rejectlng the original clalm. 

Appeal from the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

Suit in equity by William Vanmanen against George Léonard and 
Nicholas Bouma. From the final decree, complainant appeals. Af- 
firmed. 

L. V. Moulton, of Grand Raplds, Mich., for appellant; 

Geo. Léonard and Nicholas Bouma, both of Freeport, Mich., pro se. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is a suit for infringement 
of patent No. 988,677, issued to appellant William Vanmanen April 
4, 1911, and relating to improvements in warehouse trucks. Upon 
the usual issues in such cases the patent was held valid, and claim 4 
infringed, though claims 1,2, and 3 were held not infringed, and an 
interlocutory decree for injunction and accounting was entered accordT 
ingly, The master reported separately profits and damages on two 

®s5»For other cases eee same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe^ 
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sets of trùcks, the first set comprising 322 and "the second 50' but held 
that both sets infringed daim 4; the court affirined the rtlling touch- 
ingthe first set, but reversed it as td the second. Theappeal con- 
cerns only the latter set of trucks; they are called "rnodifièd" struc- 
tures. • - 

[1] It is to be inferred, from testimony introduced before the 
master and from the master's report, that after the order of injunc- 
tion was entered the défendants made a distinct change in the con- 
struction of their trucks, and that at the time of the accounting they 
had sold as many as fif ty trucks of the modified form. This présents 
the question whether the modified; structure infringes claim 4: 

"In warehouse trucks, a métal top, sldes intégral wlth and bent down at 
right angles wlth the top, wlth the lower edges channeled to provide rlgldity, 
end rails secured to the top and sides, and a supporting beam extending the 
length of the truck and secured to the end rails, in comMnation wlth necessary 
caster supports and stake sockets secured to the sides and end rails." 

The change involved in the modified structure concerns the "sup- 
porting beâm" called for in this claim. In the . opinion allowing the 
injunction and accounting the trial judge described the device shown 
by the évidence and claimed in the patent as consisting of — 

" * * * the éléments of a sheet of riietal bent to forra thé top and sides, 
end plates secured to the same and bent at the middle to form caster sockets, 
a cénter beam and means for securing the beam to the end plates." 

The infringing device which was then under considération seems 
to bave contained ail thèse éléments. The modified structure, however, 
orhits the "center beam" ; and the présent importance of this omission 
may bp'.further seen in the spécification, where, in speaking of the li- 
ability of a truck to warp, the patentée says: s 

"To avert this danger I place a heavy vvooden beam or brace, as F, or a 
pair of cro.ss-braces, as F', in position to engage both ends of the truck. I 
prefer the use of a single beam, as shown in l"ig. 1, as it Is much less ex- 
pensive, more readily applied and equally as rellable as the cross-beaius shoyvn 
in mg. 2." 

And the préférence thus given to the single beam finds expression 
in claims 1, 2, and 3, as well as 4, of the patent. In place of the single 
beam, as also of the cross-braces, the defendapts in their modified 
structure employ three beams located in the central portion of the 
truck franie, two disposed transversely to the truck with their ends 
fastened to the sides of the truck frame, and the other longitudinally 
thereto, with its ends fastened in turn to the transverse beams midway 
of thèir lèngth, and also two iron rods, disposed one on each side of, 
and fastened in the sàme manner as, the longitudinal beam, but each 
equidistant between it and the corresponding side of thé truck. Thus 
in thé tnodified structure beams are fastened only to iht sides, while in 
thé {Jâtent the béàm is connected only with the ends, of the truck 
frame, to strôngthen the truck. 

'[2] It is insisted that such a différence does not avoid the patent. 
It must be conceded that this would ordinarily be true; but in this 
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instance the patentée materially limited the scope of his invention 
in the Patent Office. The application in its original f orm contained five 
claims. The last two claims were as f oUows : 

"4. A warehouse truek made of sheet métal and having beams connected 
therewlth in sueh a manner as to avert the danger of the truck warping out 
of shape under load. 

"5. A warehouse truck made of sheet métal, stake sockets and caster sock- 
ets formed at the ends of the truck, and beams secured to and extendlng 
from end to end of the truck In position to render the truck rlgld and not 
liable to warp under load." 

The claims were ail rejected on the ground that in the opinion of 
the examiner they were "substantially anticipated in the patent to 
DietZ; 564,740, July 28, 1896, trucks." The applicant urged in an- 
swer that he avoided the Dietz patent by the fact, among others, that 
the applicant did not "carry the beams near the sides of the truck." 
However he directed the examiner to cancel original claims 4 and 5 
and substitute the présent claim 4. Comparison of the original with 
the présent claim 4 shows that the patentée is now claiming the benefit 
of the very feature he surréndered in the Patent Office. He there 
sought to avoid the Dietz patent, as we hâve seen, on the ground 
that he did not carry his beams "near the sides of the truck," while he 
now insists that défendants' modified structure infringes the présent 
claim 4, despite the fact that its beams do not connect with the ends, 
but only with the sides. The case thus falls within the well-settled 
rule that an inventor's acquiesçence in the rejection of a broad claim, 
and his acceptance in its place of one distinctly limited, estop him 
from thereafter seeking the benefit so surréndered; and this, too, 
regardless of whether the Patent Office was right or wrong in re- 
jecting the original claim. Morgan Envelope Co. v. Albany Paper Co., 
152 U. S. 425, 429, 14 Sup. Ct. 627, 38 L. Ed. 500; Garland v. Quinn, 

242 Fed. 267, 270, C. C. A; — (C. C. A. 6); Ventilated Cushion 

& Spring Co. V. D'Arcy, 232 Fed. 468, 470, 146 C. C. A. 462 (C. C. 
A. 6) ; Ventilated Cushion & Spring Co. v. D'Arcy, 229 Fed. 398, 406, 
143 C. C. A. 518 (C. C. A. 6), and citations; Winchester Repeating 
Arms Co. v. Peters Cartridge Co., 184 Fed. 333, 335, 106 C. C. A. 363 
(C. C. A. 2); Marshall & Stearns Co. v. Murphy Mfg. Co., 199 Fed. 
772, 776, 118 C. C. A. 362 (C. C. A. 9). In Arnold-Creager Co. v. 

Barkwill Brick Co., 246 Fed. 441, 444, C. C. A. , we hâve re- 

cently held that-an express claim limitation to the "end" of a structure 
could not be escaped upon the theory that the "side" is generally the 
équivalent of the end. It is true that was a case of voluntary, not com- 
pulsory, limitation; but, after it appears that the patentée intended a 
spécifie interprétation, the ultimate principle is the same. Neverthelçss 
it is earnestly contended that to limit claim 4 closely to the f uU équiva- 
lent of the spécifie structure which it, in connection with the spécifica- 
tion and drawings, describes, is to render the patent worthless. The 
logic of the argument would reject interprétation of the patent, and 
lead to a judicial grant; the argument, moreover, totally ignores the 
responsibility of the patentée for the limitation placed upon the scope 
of his patent. 
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We tberéf ore agrée with Jadge Sessions in holding that daim 4 was 
■not infîinged by défendants' modified structure, and so we, affirm his 
decree. His opinion on this subject follows : ; . 

"Plalntiffs patent is very narrow ajid limlted in scope and must be conflned 
substantially to ttie structure thereln dçscrlbed. , One qf. the es$ential éléments 
of clalm 4 of the patent Is 'a supportlng beam extendlng the length of the 
truck and secured to the end rails.' Défendants' so-called 'modifled structure' 
lacks this essentlal élément, and therefore does not infringe. The profits and 
damages ; based upon the . manufacture and «aie ipf the 50 machines of this 
'modifled structure' hâve been improperly allowed by the master. Défendants' 
exception in this regard is sustalned, and $54.65 wlU be deducted from the 
profits: and $6fi frojn the damages fotind; aridawàrded by the master. Gther- 
wise the ândings. of the master are approvedand affirmed, and ttie exceptions 
thereto overruled. 

"Thé facts of this case Justify , Inereased damages î^ but by the àllôwance 
ofboth' profits and damages upon the manufacture anil sale of the same ma- 
chines the. actual damages hare beeni,8ufilclie!ntly inereased. ' 

"A decree will be entered In favor of plalntlfC and against tl^e défendants 
for the sum of $769.27, with costs." 



TIÏB T&Ofi. 

(District Gourt, N. D. Califomija, First Division. February 7, 1918.) 

No. 16232. 

SbaMen (g=»24— WageS— Part Paymbnt ai Ijttermediate PopTS— Constettc- 
TioN OF Statuts— "One-Half Pabt of Wa-Ges Thï;n Baened." 

Ùndèr 'feeamen's Act March 4, 1915, ,c. i53, l'4, 38 Stat. 1165 (Criinp. 
St. 1916, § 8322), whlch pi-ovides that at evety port where a vessel, after 
the voyage has bèen eommenced, shall load' or dellver cargo before the 
voyage is ended, a seaman shall be entltlèd to payment of "one-half part 
of th^ wages which he shall bave theq earned," against the one-half part 
which he can then demànd there imùst be charged ail prier payments he 
has received. 

In Adrniralty. Suit by Olaf Olsen against the steamship Thor; 
Ole Hansen, claimant. Decree for respondent. 

F. R. Wall, of San Francisco, Gai., for libelant. 
Nathan H. Frank and Irving H. Frank, both of San Francisco, 
Cal., for respondtents. 

DOOLING, District Judge; Libèlànt,. a subject of Norway, ship- 
ped upon a Norwegian vèssèl for a pèribd of 24 months. He served 
for about 17 months, and then, the vessel being in the port of New 
York, demanded of the ûiaster one-hâlf 'of the wages which he hid 
then eariied, urider the provisions of.éheSéarrien'sAct, and, the mas- 
ter declihing to pay him anything, h'e left the ship. 'This action is for 
the full amount of thé waiges earnfed by'hirii tip to, the time qf his' leav- 
ing the ship. The ianswer avers^thàt he: forfeited •èverythi^g^.corning 
to hirii, becausé he desèrtéd. 

Thé brovisions of séctibil 4 of the Seanlèn's Àct are m'ade: applicable 
t(> foreign' vessëls by^thë section irSelfj and thé United States courts 

<gs>For other cases eee same topic & KEY-NUMBBR in ail Key-Numbered DIgests £ Indexes 
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are open to seamen for their enforcement. This section pravîdes as 
foUows: 

"Every seaman on a vessel of the United States shall be entltled to receive 
on demand from the master of the vessel to which he belongs one-balf part of 
the wages whieh he shall hâve then earned at every port where Buch Vessel, 
after the voyage has been commenced, shall load or deli ver cargo before the 
voyage is ended and ail stipulations in the contract to the contrary shall be 
void: Provided, such a demand shall not be made before the expiration of, 
nor oftener thau once in five days. Any f allure on the part of the master to 
comply with this demand shall release the seaman from his çontriict and he 
shall be entitled to full paymentof wages earned. And when the voyage is 
ended every such seaman shall be entitled to the remainder of the vyages which 
shall then be due Mm, as provided in section forty-flve hundred and tweuty- 
nlne of the Revised Statutes: Provided further, that notwlthstanding any 
release sisned by any seaman under section forty-flve hundred and flfty-tvco 
of the Revised Statutes any court having jurisdiction may upon good cause 
shown set aside such release and take such action as justice shall require: 
And provided further, that this section shall apply to seamen on foreign ves- 
sels while in harbors of the . United States, and the courts of the United 
States shall be open to such seamen for its enforcement." 

The seaman is therefore entitled to demand, not oftener than every 
five days at any port where the vessel shall load or deliVer cargo, 
one-half part of tlîe wages which he shall hâve then earned. At the 
time libelant made the demands in New York, he had then earned, as 
appears from the hbel, the sum of $521.32, and had been paid $357, 
leaving then unpaid $164.32. If he had already been paid more than 
he could claim under the Seamen's Act, the master was entitled to 
refuse to pay him anything more, and in leaving the ship becausç of 
such refusai he was a déserter, and his présent libel must fail. If, 
however, he were at that time entitled to one-half of • the wages 
that were still unpaid, he was within his rights in leaving thé ship, 
upon the master's refusai to pay him, and the présent libel may 
be maintained. 

The failure or maintenance of his action, therefore, dépends upon 
the meaning of the words "one-half part of the wages which he shall 
hâve then earned," and the method of computation by which such half 
part shall be ascertained. Libelant contends that the correct iriethod 
contemplated by the statute is to deduct from the total amount earned 
the amount already received by the seaman and divide the remainder 
by 2. This method applied to the case at bar would entitle the libelant 
to demand $82.16, that being one-half of the wages earned and still 
unpaid. Respondent contends that the correct method of ascertaining 
"the one-half part of the wages then earned," and which the. seaman 
is eutitled to demand, is to divide the total amount earned by 2, and 
deduct from the quotient the amount already paid. If this method 
be applied to the instant case, the resuit would show that the seaman 
was not entitled to anything under the act at thé time he made the 
demand, but had already been paid $91.34 more than he could right- 
fully claim. 

,Some courts hâve adopted the former method of computation, and 
others the latter. The Circuit Court oî Àppeals for the Third Cir- 
cuit, in the case of The London, 241 Ped. 863, 154 C. C. A. 565, con- 
struing this statute, states the rule to be: 
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"That when a vessel arrives at any port ,of Itodlng or discharge the seaman 
Is entitled to be paid one-half of tlie wages he has up to that tinie earned, and 
that against such one-half whlch he can demand there must be charged ail 
prioi^ payments he has received." 

This Ithink is the proper construction of the act. If in the prés- 
ent casé libelant had been paid one-half the amount still unpaid at 
the time he made his demand, he would hâve received in ail $439.16 
out of $531.32, or more than five-sixths, instead of one-half, of the 
wages theii earned. 

As the libelant was not entitled to demand anything, his leaving the 
ship was désertion, and the libel wîll thérefore be dismissed. 



FOSTER V. CALLAGHAN & CO. 

(District Court, S. D. New York. Januarj- 25, 1918.) 

No. 197. 

1. EqUITY ®=»1cî3— PlEADING— ItACHBS. 

Facts which excuse plalntiff from lâches are properly pleaded in a 
bill asking équitable relief, and may be proven upon the trial. 

2. CouBTS ©=347 — Fedekal Courts — Pleading— Brevity. 

Under êquity rule 25 (198 Fed. xxv, 115 C. C. A. xxv), provlding that 
the bill shall contain a short and simple statement of the ultimate facts 
upon whlch plaintlfC .seeks relief, allégations In the bill of due diligence on 
the part of plalntifC, rebutting lâches, whldi set out varions letters showing 
diligence, being properly pleaded, are not subject to motion to strike 
on the ground of the violation of the rules of brevity. 

3. Joint Adventubes iS=>2 — Joint Adventubers — Who ahe. 

Where a contract betvifeen the author of a book and the publisher pro- 
vided that the copyright should be taken in the name of the author and 
for a proflt-sharing arrangement, the publisher and author were Joint 
adventurers. 

4. Assignments ®=>19— Personal Contraots. 

A oontract between an author and publisher, which made the parties 
joint adventurers, is a personal one, which the publisher cannot assign 
wltliout the author's consent. 

5. Joint Adventubes <g=>4(l) — Duït of Adventurers — Good Faith. 

Where a contract between an author and a publisher, under whlch 
the author retained copyright, made the parties joint adventurers, each 
owed the other the duty of utmost good faith and scrupulous honesty ; 
and the publisher, who agi-eed to udvertise and supply the trade with the 
book for 10 years, will be enjolned from falsely advértising a competing 
work in such a manner as to depreciate the value of the flrst author's 
book. 

In Equity. Bill by Roger Foster against Callaghan & Co. On mo- 
tions to dismiss bill and to strike out pâragraphs thereof . Denied. 

Jacob J. Aronson, of New York City, for plaintifï. 
Harry D. Nims, of New York City, and Frank F. Reed and. Ed- 
ward S. Rogers, both of Chicago, 111., for défendant. 

MANTpN, District Judge. The plaintiflf sues in , equity as the 
owner of the copyright and author of a treatise entitled "A Treatise 

@s^Fo^ other cases see same topio & KEY-NUMBER in ail Key-Nunaftra^d Digesta & Indexes 
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upon Practice in the Courts of the United States.'' It was first pub- 
lished in 1890, and five éditions thereof hâve been published, with 
great profit to thé plaintifï. The défendant is a publisher, and has 
published the third, fourth, and fifth éditions under a contract the 
naaterial terms of which are : 

I. Said Foster grants Callaghan & Co. the exclusive right to publlsh hls 
work on 'Fédéral Practice' for the period of ten (10) years from date, upon 
the condition that Callaghan & Co. perform each and ail of the covenants 
hereln contalned. 

II. A copyright In the name of sald Foster Is to be secured and officiai 
certlficates thereof furnlshed sald Foster. 

III. Callaghan & Co. are to publlsh sald book, and use Us judgment In the 
distribution of présentation copies for purpose of obtainlng revlews or notices, 
or otherwlse promote the sale of the book, and to keep the trade suppUed wlth 
copies, and to advertise the said book throughout the said ten (10) years. 

* « • * * • * • •* 

VI. Callaghan & Co. are to furnish sald Foster with two copies of the proof 
sheets of said book, and for hls Personal use five (5) sets of sald book when 
published. 

VII. Sald Foster hereby agrées that he will not prépare, edit, or cause to 
be published in his name or otherwlse, anythlng which may interfère with the 
sale of the aforesaid work ; but he shall hâve the rlght to publlsh an abridg- 
ment of said book for the use of law schools, which shall not exceed one 
volume In length. Sald Callaghan & Co. shall hâve the option to publlsh sald 
abrldgment. If prepared by said Foster, upon the same terms as the complète 
work. 

VIII. Said Foster agrées to act as the attorney of said Callaghan & Co. 
without cost to tbem, in case of any suit for infringement of copyright and 
to protect them against any judgment for infringement and to Indemnify 
them for ail costs of e\ try kind arlslng ffom or due to such Judgment. 

IX. It is further agreed that Callaghan & Co. shall be the sole owner of ail 
plates or mats made from said manuscrlpt. 

The fifth édition of this book contains 53 sections, or about 125 
pages, devoted to treating the subject of criminal practice in the 
fédéral courts. The complaint allèges : 

"That the same sets forth the effect of ail the statutes and ail the déci- 
sions upon the subject which had been published prior to the publication of 
said fifth édition, and that said book cites and refers to ail of such statutes 
and ail of such décisions as are of any importance and as can be of any 
praCtical use to a person seeking information coucerning practice in the 
courts of the United States." 

It also contains 35 forms for use in criminal procédure and chapter 
XXXII deals with the removal of causes and chapter XXX on the 
practice at common law in civil actions, including the sections therein 
which discuss writs of habeas corpus, writs of prohibition, and writs 
of certiorari, and chapter XXXVI, on writs of error and appeals, 
some of which include the topic of practice in criminal cases. 

The fifth édition is comprised of three volumes, contaiiiing 3,102 
pages. The complaint further allèges that the défendant, in violation 
of the agreement above referred to, published a work described as a 
treatîse on Fédéral Criminal Procédure by John EUiott Byrne; the 
préface of said book containing the f ollowing statement : 

"For a number of years the writer has realized the necessity for a work In- 
cluding In comprehensive, yet concise, manner the law of criminal procédure 
in the fédéral courts. Heretofore this law has been ascertainable only by 

248 F.— 60 
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means of'a search ttoough the hundreds of United States statutes and taou- 
sauds of cases." 

It is claimed by the plaintiff that this statement is untrue, and that 
the plaintiff's book gives a full discussion of the fédéral criminal 
procédure, and that Byrne's book omits a number of topics which are 
found in the plaintiff's work. The complaint allèges that the défendant 
has wîdely advertised Byrne's Criminal Procédure, by circulars and 
advertiséments in légal periodicals, and that the défendant, while so 
adverti^ing and publisbing byrne's Fédéral Criminal Practice, has 
neglected to advertise the plaintiff's work as it had theretofore, and 
itl its' advertiséments failed to state thàt the plaintiff's book contained 
a description of crirniijal practice in the coutts of the United States y 
that thç, plaintiff wrote letters to the défendant, demandingadvertise- 
mentf of the plaintiff's book ; and that it was only af ter such letters 
and deihands that the défendant again advertised his work. The 
plaintiff' allèges he did not leam of the intended piublication of 
Byrne's book until April, 1916. He thereupon wrote and sent by ijiail 
to the défendant a letter, stating he considered the publication of 
Byrne's book a breach of defendant's contract with plaintiff, and fur- 
thér stà}:ed that he would hold défendant responsible, and further: 

"My Fédéral Practice .contalns a chapter on criminal practice in tlie courts 
of the United iStates, which I hâve àlwaj's requested you to emphaslze In 
your advertiséments, altliough you hâve not doue so." 

He again wrote on May 2, 19161 Plaintiff allèges that he did not 
receive Byrne's book until May 31, 1916, and then wrote again, pro-< 
testing and demanding that the alleged f aise statement in advertisement 
of Byrne's book, above quoted, be eliminated f rom the préface and 
from; the- advertisement of Byrne's book. 

fi, 2] Plaintiff thereafter pleads that he instituted an action in the 
City Court of the City of New York against Baker, Voorhes & Co., 
a New York corporation, which was selling Byrne's Fédéral Criminal 
Procediire, and further that, because of the institution of this action, 
the défendant, whose principal office is in Chicago, submitted to the 
jurisdiction of this court. He also pleads correspondence had with 
the attorney for the défendant hère. This, it is claimed, is pleaded to 
avoid the claim of lâches. The défendant moves to strike out pàra- 
graphs , 10 and 11 of the bill, claiming that under equity rule 25 (.198 
Fed. xxv> 115 C. C. A. xxv), which provides that the bill should con- 
tain a short and simple statement of the ultimate facts upon which the 
plaintiff seeks relief, there should be omitted mère allégations of 
évidence. 

While I think that allégations of due diligence might hâve been stat- 
ed in more ^çorsprete form, still it isnot fatal to thé pleadings :f o plead in 
détail the due diligence on the plaintiff's part, to set forth the letters and 
make them part pf the pleadings. It furnishes the défendant with 
particularg :of the claini; of due (Jiligence, and o^ght not be striclfèn 
out on the claim of necessity for trevity in the pleadings. Facts which 
excuse the„ plaintiff from lâches are prpperly, pleaded in a bill asking 
équitable relief, and mày be proven ùpon the trial. Wollensak y. 
Reihér» 116 U. S. 96, 5 Sup. Ct, 1137, 29 h. Ed. 350; Lockhart v. 
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Leeds, 195 U. S. 427, 25 Sup; Gt. 76, 49 L. Ed. 263; Edison- Electric 
Co. V. Equitable Ufe Assur. Soc. of United States (C. C.) 55 Eed. 
478. 

[3-5] For the pnrpose of this motion, we must assume the charge 
in thebill (the statements as to Byrne's book) is true and that 
the plaintifï's treatise fully covers the subject of criminal pro- 
cédure, and contains ail the authorities and fédéral statutes bearing 
upon this subject-matter. This may appear differently upon the trial. 
The plaintiff holds the copyright to his book, and has a profit-sharing 
interest with the défendant in the publication of his treatise. There- 
fore the relationship is that of joint adventurers. The defend&nt has 
agreed, in paragraph third of the contract, to publish the book and 
use its judgment in thé distribution of présentation copies, for the 
purpose of obtaining review, and to keep the trade well suppljed with 
copies of it and advertise the book throughout the ten-year period. 
The charge is made that it was not advertised as it should and could 
be advertised, and that its advertisement is neglected, and the de- 
fendant is advertising another work, the plaintifï says, claiming it is 
a superior work to the plaintifï's, and which claim, plaintiflf says, is 
false. This contract is personal and could not be assigned without 
the plaintifï's consent. Matter of D. H. McBride & Co. (D. C.) 1^2 
Fed. 285; Selwyn v. Waller, 212 N. Y. 507, 106 N. E. 321, L. R- 
A. 1915B, 160. 

Where the parties hâve entered into a joint adventure, the rela- 
tion owed to each other is that of the utmost good faith and the most 
scrupulous honesty. Getty v. Devlin, 54 N. Y. 405; Mitchell v. Reed, 
61 N. Y. 123, 19 Am. Rep. 252; Kimberly v. Arms, 129 U. S. 512, 
9 Sup. Ct. 355, 32 L. Ed. 764. Évep though they may not be copart- 
ners, if they be joint adventurers, there must be fair dealing between 
them, with the relations of mutual trust and confidence, which rigidly 
requires the utmost good faith on the part of each toward thé other. 

Whatever may be thç rights of the défendant to compete with the 
plaintifï's book in the publication of some other, there can be no com- 
pétition which of itself afïects the pubhcation and sale of the plaintifï's 
book. There can be no publication of reviews qf some other book, 
or statements as to the qualifies of some other book, which' are false, 
or which by fair intendment deprecates or dépréciâtes the value df 
plaintifï's book ; nor can there be a f ailure to advertise plaintifï's book 
and in this way breach the contract. In other words, this défendant 
under its contract cannot so act, in compétition or otherwise, as to in- 
jure the rights of the plaintifï, which the plaintifï has confîded in it. 
There is an implied condition that such conduct will not be followed- 
Therefore for the défendant to perform its part of the contract with 
the plaintifï requires it not to interfère with the sale of the plaintifï's 
book by another publication. 

When the plaintifï deHvered his treatise to the défendant, he per- 
formed ail the work that was r^quired of him under the contract; but 
he.would not be authorized to contract with a ftval publisher. The 
défendant is required to use its judgment to sell the treatise intrust- 
ed to it for publication and to advertise it for ten years.- The exercise 
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of its judgment does not permit it to fail to advertise ît, or to so ad- 
vertise some other book, publishing false statements as to that other 
book, which interfère with the sale of the plaintiiï's book, for such 
conduct would be a failure "othefwise to promote the sale of the 
book. This impliés an obligation of good faith, and to do anything 
which would maké it impossible or unlikely that the trade would be 
well supplied with the books, so that the sale of the books would be 
promoted, would be a violation of the contract. It would also nullify 
the eflfect of the provision requiring advertisement of the book; 

In Colgate v. Jas. T. White & Co. (C. C.) 180 Fed. 882, Judge 
Learned Hand held that a promise to publish' the facts in a govern- 
ment bibgrâphy car ried with it by implication a promise not to pub- 
lish thém iri another work, and grânted an injunction. In Harper v. 
Klaw (D. C.) 232 Fed. 607, there was implied a négative covenant on 
the part of thé plaintifïs not to use the ungranted portion of the copy- 
right estate to the détriment, if not destruction, of the licensee's es- 
tate. There Judge Hôugh said: ■ 

"Thls being thè fact, the law Is analpgous to that which ImpUes, from 
a covenant to make a etertaln use ■ 6t property, a covenant négative agalnst 
dolng anything else with it." • 

Whilè, the défendant hère might serVe both the plaihtifï and Byrne 
in publishing the books of eàch, it cannot do SO witH a breach 6f 
faith to the plaintifï, and it cannot do so where their interests 
are diverse, and where what it dôès for Bytiie néCessarily detracts 
from its efforts £or the plaintifï. In State of Nebrâska v. State Jour- 
nal Co., 75 Neb. 275, 106 N. W. 434, 9/L. R. A. (N. S.) 174, 13 Ann. 
Cas. 254, cited by the défendant, defeiidants were printers, who agreed 
to manufacture stéréotype pMès pf reports and opinions which were 
not cqpyrighted, and to deliver ' the sàme to ' the state authorities. 
There Ayas no contract to sell the' reports when printed, nor were the 
reports copyfighted. They, therefore, had the right to sell the plates. 
After the plates had been delivered to the state, the action was com- 
menced, and the court held that thë trust relation was terminated, and 
injunctive relief was dënied. 

Judge Lowell Said in Singer Co. v. Union, etc., Co., Fed. Cas. No. 
12,904: 

"I thlnk thé fair resuit of the làtter casès'may bè thus ex{)ressed: If the 
case is oue in which the négative remedy of Injunction wlll do substantial 
Justice between the parties, by obllglng the défendant either to carry ont hls 
contract or lose ail beneflt of the breach, and the remedy at law is inade- 
<iuate, and there Is no reason of pollcy agalnst it, the court will interfère to 
restrain conduct which is contrary to the contract, although it may be unable 
to enforce a spécifie performance of it." 

See, also, Stephens v. Ohio State Téléphone Co. (D. C.) 240 Fed. 
7S9, and Montgomerv Traction Co. v. Montgomery Light & Power 
Co., 229 Fed. 672, 144 C. C. A. 82. 

Taking the allégations of the complaint at their face value for 
Iruthfulness, as.I am.obliged to do on this motion, I think the plaintiff 
is entitled to équitable relief, and I must deny the motion to dismiss 
the complaint ; also the motion to strike out pàragraphs 10 and 1 1 
thereof. 
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LINE. 

(District Court, S. D. Georgla, E. D. March 21, 1918.) 

1. SHIPPING <Ê=>104 — CONTRACTS — CONSTRUCTION. 

Words used in a mercantile contract for aftreightment by water of a 
designated cargo sliould be given a meanlng as used in the mercantile 
sensé. 

2. Shipping <S=>108 — Contbacts — Breach — "Liberty to Oaix." 

Wliere a contract for affrelghtment of a designated cargo from Florlda 
to England, l)y référence to the océan bill of ladlng of the vessel, gave 
the vessel the llberty to call at any port or ports in or out of the customary 
route, the carrier's refusai to accept the cargo, except wlth the under- 
standing that it reserved the option of forwarding the same via a con- 
tinental port, should it prove necessary, was a breach, for the "llberty to 
call" is restricted to ports lylijg in or near the usual and direct course of 
the voyage, and there was an attempt on the part of the carrier to Ingraft 
on the contract an additional term. 

3. SiiiPPiNG <s=104 — CoNTRAcrs — Modification. 

The terms of a contract for affrelghtment by water cannot be changea, 
save by évidence of a gênerai custom or usage, whlch by implication must 
be deemed to hâve entered luto the contract. 

4. Shipping ®=>104 — Oontbacts — Breach. 

Where a carrier by water breached its contract of affrelghtment, llbel- 
ant Is entltled to recover the increased cost of frelght, the expense of 
gtorage, and the cost of flre protection until a bottom could be proeured. 

In Admiralty. I^ibel in personam by the London-Savannah Naval 
Stores Company against the South Atlantic Steamship L,ine. Decree 
for libelant. 

Garrard & Gazan, of Savannah, Ga., for plaintiff. 
Adams & Adams, of Savannah, Ga., for défendant. 

BEVERLY D. EVANS, District Judge. The action is to recover 
damages for a breach of contract. On the trial it appeared that the 
libelant entered into three contracta, of the same ténor and effect, with 
the respondent, by which respondent agreed to f urnish freight room for 
designated cargo at a stipulated charge for August, 1914, shipment; 
cargo to be delivered to respondent at Pensacola, Fia., and to be carried 
to Bristol, England, subject to conditions printed on the back of the 
contract. One of the conditions v^^as that the contract was subject to 
the clauses and conditions in the océan bill of lading used by the vessel. 
The bill of lading provided that the ship shall hâve the liberty "to call 
at any port or ports in or out of the customary route, in any order, to 
receive or discharge coal, cargo, passengers, or for any other purpose." 
On August 8, 1914, libelant at the request of respondent sent a cable 
message to its buyer at Bristol as follov^^s: "Will you permit shipment 
Pensacola Bristol via Antwerp steamer Twilight" — who replied : "Via 
Antwerp impossible. Suggest defer shipment September-October." 
Similar request by cable was made of the buyer of the cargo destined 
to Eondon, who replied : "Can only insure war risks steamers not sail- 
■ ed. Cannot permit shipments United Kingdom via Antwerp." This 

-^=3For other cases see same topic & KEY-NUilBER lu ail Key-Nuœbered Digests & Indexes 
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cable correspondence was communicated to the respondent. On Au- 
gtist lOj l^W,' respondent transmitted to libelant two letters reading, 
respectively : 

"Pensacola-Brlstol;: ,We herewlth beg to tender you thp S/S Tyvilight, now 
at Pensaeola ready to load, under the above engagement, with the under- 
standing that we reserve the option of forwarding thls cargo via a .continental 
port shoùld it pfove necessary. Kindly give your Pensaeola ofllce iDStruetions 
to order this cargo out proinptly and oblige." 

"Pensaeola- London: We herewlth beg to tender you the S/S Uganda, now at 
Sand Key awaitltig orders* under the above engagement, with the understandr 
ing' that we regerye the option of forwarding tbls cargo, via continental port 
should. it prove i necessary, Kindly give your Pensaeola office instructions to 
(irder this cargo out projnptly; and oblige." 

Reply was madeto thèse letters by libelant on sapie day, as fqllows: 

■ "We hâve yôur letters of this date tendering us the steamers iTganda' for 
I.dridon'ànd TWllight for Brlilitol, but beg to say ihat we cànnot accept same 
with yoiit- réserving tlie option of-forwarding thèse cargèés via à continehtaJ 
port. Such réservation is eontrary to usaSce, bêsldes Whloh it is not provlded 
for in your frelght contract's with us, and we must therefore iusist upon your 
provldihg us an: Hnrestrlcted u. K. voyage. Furthermore we would remind 
yoK that you agreed withour Mr. Jensen to give one weôk's notice of steamers' 
readiness to sali." 

On the ittext day respondent wrote libelant: 

"Engagement 3000 B/Rosin and 3000 B/Turps. August shipment PenSaco- 
Ia/Brist61. Wë are in due reéeipt of your yesterda^'s favor notifying us that 
you décline to make dellvery to the S. S. Twillght under our contract with 
you, whieh give.s us thé ojjtion of forwarding direct or tla a continental port. 
Under thèse dirèumstances we are compeiled to look upon the contract as can- 
eeled, and are taking action accordlngly, whlch please note." 

Subsequently and with due dispatch libelant procured in open mar- 
ket on the best terms possible space in another vessel at an advanced 
rate, and the cargo was shipped to Bristol. 

[i\ 2] The' fiundameribàl différence between the parties arises outof 
the constriiction to be given tô the "liberty to càll" provision of the con- 
tract. This is a mercantile contract, and the words employed therein 
are to be given à meaning as used in the mercantile sensé. The parties 
were cohtracting for the voyage of a cargo, and it is fair to both of 
them to view their expressions in the contract as being iri furtherance 
of the voyage and thèdelivery o£ the cargo,, rather than give such ex- 
pressions an unreasonable signification, or a meaning: out of harmony 
with the tru€ intentof the parties, as revealed m the corttract. In the 
eàrly maritime caSes a gerieral liberty ta càll at anyport was restricted 
to' ports lying in or near the usual and direct, course of the agreed voy- 
age. Garver on Garriage by Seay § 286. In ^n English case decided 
in 1888 (iveduc v. Wacd, 20:Q. B. D. 475, 6 N. S. Aspinall's Rep. of 
Maritime Gas«s, - — ) thé bill :of lading Téserved "liberty to call at any 
pbrts' in:any ordér and td deviate for th« purposé . of . saving Hfe or 
propérty." Insteadof proceeding direct to EKinkirk, the;ship went 
fîrat to Glasgow* ûutofiher. course, and was.lost; and it was heldithat 
the shipowners were' not protected by the clause giVitig liberty to call. 
The principles enunciated: im I^educ v. ,Ward wère rèaSirmed'and fol-, 
lowed in Margetsqn et al. v. Glynn et al., 7 N. S. Aspinall's Report of 
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Maritime Cases, 148. In that case oranges were shipped by the plain- 
tiffs on a steamer of the défendants at Malaga for conveyance to Liver- 
pool under a bill of lading with the provision : 

"Shipped * » * npon the Zena, now lylng in the port of Malaga and 
hound for Liverpool. with liberty to proceed to and stay at any port or ports 
In any rotation in the Medlterranean, Levant, Blnck Sea, or Adriatlc, or oii 
the eoasts of Afrlca, Spain, Portugal, France, Great Brltaln, and Ireland, 
for the purpose of delivering coals, cargo or passengers, or for any other pur- 
pose whatsoever." 

On leaving Malaga the steamer, instead of sailing directly to Liver- 
pool, proceeded to a port in Spain about two days' voyage f rom Mala- 
ga, in the contrary direction of Liverpool. Owing to the delay, the 
oranges were damaged when they arrived at Liverpool. It was held 
that the gênerai words in the déviation clause must be construed with 
référence to, and limited by, the voyage agreed upon, and would only 
justify a déviation tû any port fairly on the course of the agreed voy- 
age. 

In Swift V. Furness et al. (D. C.) 87 Fed. 345, the bill of lading con- 
tained a clause, "with liberty to sail with or without pilots, to make 
déviation, and to call at any intermediate port or ports for any pur- 
pose," and this was construed to permit only such departures from 
the voyage as might be reasonable and necessary. 

The rationale of the principle recognized in the cited cases, as well 
as others examined by me, is that where gênerai words are used in a 
contract of aflfreightment, and are intended to be made applicable to 
the circumstances of the particular contract, the main object and intent 
of the particular contract are to be looked at, and the gênerai words 
are to be limited to that view. Applying this principle to the construc- 
tion of the contract sub judice, it is manifest that the parties con- 
templated a carriage of the cargo on a voyage from Pensacola, Fia., 
to Bristol, England, and that the gênerai words of the clause giving 
liberty to call "at any port or ports, in or out of the customary route, 
in any prder," must be considered as limited by the contemplated 
voyage from Pensacola to Bristol, and only justifying a déviation to 
any port fairly on the course of the agreed voyage. 

We come, now, to a considération of the correspondence between 
the parties, to détermine whether there was a demand on the part of 
the respondent to ingraft an additional term in the contract by its let- 
ter of August lOth, wherein it offered to accept the cargo "with the 
understanding that we reserve the option of forwarding this cargo 
via a continental port, should it prove necessary," The respondent's 
insistence is that this language of its letter was not intended, nor could 
it be understood as so intending, as making any change in the dévia- 
tion clause of the contract. It contends that the letter was prompted 
by conditions produced by the European war, which had just begun, 
many shippers being uncertain as to the effect of the war on contracts 
of this kind ; that libelant had put it on notice that it considered ail 
continental contracts were canceled, and under thèse circumstances 
respondent was apprehensive there might be some objection if a vessel 
touched a continental port. Respondent had continental contracts, and, 
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in making the tender, wished to make it clear that it insîsted on its 
contfact, which under its interprétation reserved to it the option of 
forwarding the cargo via a continental port, should it prove necessary. 
On the other hand, the libelant takes the position that the çontract did 
not permit a déviation to continental ports, but that the çontract 
called for a voyage from Pensacola to Bristol, and that no déviation 
was permissible to a continental port, if such was not fairly on the 
course of the agreed voyage. 

According to my construction of the çontract, the liberty of cal! 
clause did not permit an absolute déviation to ail or any particular 
continental ports. The only ports at which the vessel was at liberty 
to call were such as were fairly on the course of the agreed voyage 
from Pensacola to Bristol. Hence the tender, made with the under- 
standing that respondent reserved an option of forwarding the cargo 
by a continental port imported a new term, viz. the option to call 
at a continental port deemed to be necessary, without regard to its lo- 
cation with respect to the course of the agreed voyage. The libelant 
had the légal right to reject such tender. The statement in the letter 
declining to accept tender, with the condition named, on the ground 
that the réservation was contrary to "usance," and not provided for 
in the çontract, and therefore it must insist on an unrestricted U. K. 
voyage, will not excuse the tender required by the çontract. The re- 
spondent attached no importance to that sentence in the letter, be- 
cause in its letter of the llth it expressly states that it canceled the 
çontract because libelant declined to make delivery to the vessel under 
the çontract which gave them an option to forward by a continental 
port. The subséquent letter of libelant throws no additional light 
on the subject. I am therefore of the opinion that respondent did 
not make a tender of its vessel in terms of the contraçt, and, having 
voluntarily declared the çontract to be canceled, the libelant could pro- 
ceed as for breach of çontract. 

[3] The respondent further insists that the évidence discloses that 
it was not unusual to make the voyage from Pepsacola to Bristol, 
touching at a continental port en route the voyage. But the évidence 
falls short of showing a gênerai custom or usage of trade suffici'ent to 
authorize a conclusion that any such custom or usage by implication 
entered into the çontract. The çontract as made by the parties must 
control. 

[4] As to the amount of damages recoverable: I think that libel- 
ant is entitled to, recover the increased cost of f reightV the expense of 
storage, and the cost of fire Insurance protection until a bottom côuld 
be procured. Thèse items total $2,397.94, and I a,ward this amount 
as damages resulting from a breach of the çontract. 

Leave is granted to the proctor of libelant to enter up judgment for 
this amount, with costs, according to the practîce and law in such 
cases. 
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W. E. GHACE & CO. v. LUCKENBACH S. S. CO., Inc., et al. 
(District Court, B. D. Virginia. March 12, 1910.) 

i. Shippinq ©==51 — Charters — Right or Owneb to Oakcel — Effect of Wab. 
ïhe existence of a state of war between United States and Germany dld 
not operate to relieve a shlpowner from Its obligation to fulflU a prlor 
charter, by wblch It undertooli to carry a stated quantlty of nitrates from 
Cliiie to ports of the United States, under the "restralnt ôf' princes" clause 
of the charter party, even coucedlng that nitrates are contraband of war, 
in the absence of any aetual arrest of auy of the vessels engage^ In carry- 
Ing ont the coutract, or imminent danger of their capture. 

2. SiiiPPiNO <g=551— Cqeporate Bntity — Lia.bilitt foe Contracts of Atjxil- 

lAKY :C014POBATI0N. 

A corporation whlch leased a number of shlps, of whlch It waa owner, 
for a terai of years, for operating purposes to another corporation, whlch 
was practioally the same, having the same stockholders, président, and 
directors, . held liable for a breach of charter by its lessee. 

In Admiralty. Suit by W. R. Grâce & Co. against the Luckenbach 
Stearnship Company, Ineorporated, and another. On exceptions to 
answer. Exceptions sustained. 

Kirlin, Woolsey & Hickox, of New York City, and Edward R. 
Baird, Jr., of Norfolk, Va. (John M. Woolsey, of New York City, of 
counsel), for libelant. 

Carter & Carter, of New York City, and Harry E. McCoy, of Nor- 
folk, Va., for respondents. 

WADDILL, District Judge. This is a libel in personam, with foreign 
attachaient, against the respondents, to recover damages for the alleged 
breach of a contract of charter party, entered into between the Hbelant 
and the respondent, the Luckenbach Steamship Company, Ineorpo- 
rated, for freight room for the transportation of 75,000 tons (10 per 
cent, more or less), at the option of the libelant, of nitrate and/or 
ores, between the Ist of December, 1916, and the 31st of July, 1917, 
the same to be loaded at one or two ports and/or their adjacent caletas, 
between Valparaiso and Pisagua, Chile, both included, to one port be- 
tween Savannah and Boston in the United States, at the rate of $15.- 
59 gold per ton of 2,240 pounds delivered. The usua! form of nitrate 
charter party used by the hbelant, in arranging for the transportation 
of nitrate, was annexed to and made a part of the agreement. 

The libel averred that the Luckenbach Company was the owner 
of certain steamships, contemplated to be used in the performance 
of said charter, and that certain of its steamships had been regularly 
leased by the respondent, the Luckenbach Company, Ineorporated, to 
the Luckenbach Steamship Company, Ineorporated, under a term 
charter covering from May 15 to December 1, 1920, and certain other 
ships for the period from October 1, 1915, to October 1, 1926, for a 
monthly rental payable on the Ist day of each month, and for other 
payments provided for in said lease. The libel further averred that 
the Luckenbach Steamship Company, the lessee of said steamships, 
and the Luckenbach Company, Ineorporated, the owner of said 
steamships, were in fact maintained and managed as one corporation, 

^ssVoi other cases see same topic & KSY-NUMBER In ail Key-Numbered 0\geEts & Indexe* 
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under the domination and control of Edgar F. Luckenbach, who was 
the président and principal stockholder in both corporations, for the 
purpose of finartcing and operating the steamships mentioned, and 
many other steamships and vessels, owned by said companies, or by the 
said Edgar F. Luckenbach. 

The Luckenbach Steamship Company, Incorporated, the lessee, was 
capitalized at qnly $10,000, and the Luckenbach Company, Incorporat- 
ed, the lessor, at $800,000, and both were chartered under the laws of 
the State of Delaware. The Luckenbach Company, Incorporated, dé- 
nies knowledge of the acts and doings of the Luckenba;ch Stéamship 
Company and responsibilîty therefor to thie Hbelant. 

Under this contract of affreightment, only one ship, the J. L. Luck- 
eiibach, was furnished, and one cargo of 5,998 tons of nitrate de- 
Kvèred. The Hbelant seeks to recover for the failure to transport the 
remaining 69,002 tons of nitrate Or ores, 10 per cent, more or less, as 
pfovided in the coiitract. On the 21st of April, 1917, the libelant de- 
man<kd of the respondent stéamship company that it continue the 
shipments contemplated under the charter, and on the 23d of April, 
1917j the Luckenbach Stéamship Company, Incprporated, acting by 
and through its président, Edgar F, Luckenbach, declined to complète 
the contract, for the reason, as stated, that a state of war çxisted be- 
tweén this govérnment (referring, to the government of the United 
States) and the government of Germany, and claimed that they were 
released under article 13 of the nitrate charter party from so doing, 
which reads as foUows: ' 

"Tlie * * • enemles, pirates, • • • arrest and restraint of princes, 
rulers, and people, political disturbance or Impediment, » • • always mu- 
tually excepted." 

Libelant further avers that the respondents failed to carry out the 
contract, either with the ships contemplated, or any other ships; that 
their fâilure w^as wholly unjustified, and constituted a willful and 
wrongf ul breach of the contract between them, aind a violation of 
libelant's rights thereunder ; that said respondents, in total disregard 
of libelant's rights, wrongf uUy chartered their ships in the same trade, 
for the carriage of nitrate from South America to the United States, 
under the same form of charter party, but at greatly increased priées ; 
and that libelant was damaged to the extent of $1,500,000, which was 
duly demanded of the respondent, and payment thereof reîused. 

The défense set up in the answer is that of exemption under the 
"restraint ôf princes" clause referred to above, to the sufficiency of 
whieh the libelant éxcepts. 

[1] The conclusion reached by the court is that the exception is well 
taken. The défense intei"posed under the f acts and circumstances of 
this case constitutes no valid ground for the breach of contract on the 
part of the respondents. No suggestion is made of the arrest of any 
vessel of the respondent in carrying out the contract, and in the ab- 
sence thereof there must exist some actual restraint preventing per- 
formance, or the danger of capture, by reason of the prevalénce of the 
war, that was imminent, apparently remediless and certain, and which 
would hâve operated to prevent the contract from being performed. 
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The mère fact that the completion of the contract had, or might 
hâve, become more difficult, because of conditions other than those 
présent at the time it was entered into, will not suffice. King v. Dela- 
ware Ins. Co., 6 Cranch, 71, 3 L,. Ed. 155; OHver v. Maryland Ins. 
Co., 7 Cranch, 487, 3 L,- Ed. 414 ; Northern P. R. Go. v. American 
Trading Co., 195 U. S. 439, 25 Sup. Ct. 84, 49 L. Ed. 269; Furness- 
Withy Co., Ltd., v. MuUer (D. C.) 232 Fed. 186; Furness-Withy Co., 
Ltd., V. Fahey (D. C.) 232 Fed. 189 ; Associated Portland Cemëht Mfrs. 
V. William Corey & Son, 31 L. T. R. 442; Miller & Co., Ltd., 'v. Tay- 
lor & Co., 32 L. T. R. 161 ; Lubbock v. Rowcroft, 5 Esp. N. P. 50; 
Atkinson v. Ritchie, 10 East, 530. Many of the cases cited arose un- 
der policies of insurance; but excepted périls in such policies hâve 
the same meaning as they hâve in bills of lading. The G. R. Booth, 
171 U. S. 450, 459, 460, 19 Sup. Ct. 9, 43 L. Ed. 234, and cases cited; 
Hamilton v. Pandorf (1887) L. R. 2 App. Cas. 518. 

The war between this country and Germany did not prevent, nor 
materially affect, the transportation of nitrates. There was no un- 
usual or spécial danger to shipments between Chile and the United 
States, the line of travel not beîng in the danger zone.^ Doubtless 
freight rates were greatly advanced, as a resuit of the increased de- 
mand for ships; but neither that, nor mère increased difficulties, would 
warrant the breach of the contract ; respondent's position as to sup- 
posed dangers at most being that because of rumors regarding the 
same, they reasonably feared that vessels carrying Chilian nitrate, 
would be subject to capture and destruction by German war vessels. 
They made no pretense of knowledge of any facts that would warrant 
any well-grounded fear either that the ships would be seized or de- 
tained or the libelant's cargo confiscated. 

Nor would the respondent be reliéved from liability in performing 
its contract, eVen assuming nitrate to be contraband. The-contract on 
this accpunt would not hâve been illégal, although the ship and cargo 
might havè been subject to capture and' forfeiture- Northern Pac. 
R. Co. V. American Trading Co., supra, 195 U. S. 439, 440, 465, 25 
Sup. Ct. 84, 49 L. Ed. 269. 

[2] The respondents admit the use of their .ships for, tratisporta- 
tion of nitrates, dùring the period, and between the points covered by 
this contract, at greatly increased rates, and they cannot, and sHould 
not, escape responsibility for their breach of contract with the Hbel- 
ant. The défense interposed by them, seeking so to do, will not be 
entertained; npr will the Luckenbach Company, Incorporated, be 
allowed to escape liability, it sufificiently appearing from the pleadings, 
and the admissions made in reply to interrogatories filed, that the two 
corporations are substaritially one, having the same ownership, the 
saine directors, and the same officers, in their combined capacities car- 
rying on the business out of which the breach of the contract in this 
case arose; and they appeared generally herein, and executed a joint 
and several stipulation for the release of the attached property, and the 
payment and performance of any judgment or decree which might be 
entered in this case by this or any appellate court. Moreover, they are 
liable under the doctrine of principal and agent. In re Muncie Pulp 
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Co., 139 Fed. 546, 71 C. C. A. 530; In re Rieger, Kapner & Altmark 
(D. C.) 157 Fed. 609, 613, 614; New York Trust Co. v. Bermuda- 
Atlantic S. S. Co. (D. C.) 211 Fed. 989, 998, 999; Joseph R. Foard Co. 
V. State of Maryland, 219 Fed. 827, 829, 135 C. C. A. 497 (Circuit 
Court of Appeals, this circuit), and cases cited. 

The défenses interposed by the answer being insufficient, the excep- 
tions thereto will be sustained, and respondents given 15 days from 
the entry of the decree herein in which to answer over, if they so de- 
sire, and make such valid défense, if any they hâve, as they may be àd- 
vised, and in default of their so doing an interlocutory decree will be 
entered, and the cause referred to a master for the ascertainment of 
damages. ■ 

Both libelant and the respondents having filed interrogatories with 
the libel and answer respectively, and each excepted to the same, the 
exceptions by the respondents to the interrogatories of the libelant 
will be overruled, save as respects the production pf the charter par- 
ties called for in interrogatories Nos. 2, 3, 4, 5, 8, and 9, which should 
be sustained for the time being, as it does not seem necessary for the 
présent to produce thèse papers, and the exceptions by the libelant to 
the interrogatories filed by the respondents will be sustained, sitice the 
interrogatories refer mainly to questions properly arising upon the 
assessment of damages. 



THE FRED E. RICHARDS. THE MARY L. CROSBY. 
THE HENRY R. TILTON. 

(District Court, S. D. New York. February 23, 1918.) 

No. 217. 

1. AlDMIRALTÏ <©=>90— CONSTITUTIONAL LAW ®=>315 — DeCBEE PrO CoNFESSO — 

Due Phocess of Law. 

Where respondents filed an answer, but falled to answer interrogatories 
addressed by libelant to theni, their default does not warrant the entry 
of a decree pro confesso agalnst respondents, for that deprives them of 
due process guaranteed by Const. U. S. Amend. 5. 

2. Admiealty <®=372— Eqtjity Rulb&— Applicabilitt. 

Adinlralty rule 82 (29 Sup. Ct. xUi), declarlng that the défendant shall 
hâve the right to requlre the Personal answer of the libelant under oath 
to any interrogatories which he may propound, and that in default of 
answer the court nmy adjudge the libelant to be in default, and dismlss 
the llbel or compel hls answer by attachaient, or take the subject-matter 
of the Interrogatories pro confesso, is not extended to défendants by virtue 
of equity rule 58 (198 Fed. xxxv, 115 C. C. A. xxxv), declaring that the 
court or judge, upon motion and reasonable notice, may inake ail such 
orders aS may be proper to enforce answers to interrogatories, and that 
any party failing or refusing to comply with such an order shall. If a 
défendant, be llable to hâve his answer strlcken and be pla,ced In the 
same situation as if he had not answered, for the equity rule is obviously 
inapplicable to an admlralty case, notwithstandlne there is a slmllarlty In 
pfactlce between equity and admlralty. 

3. Admikalty <Ê=a75— Interrogatories. 

Under admlralty rule 38 of the Southern district of New York, de- 
claring that, after jolnder of issue and before trial, any party, by leave 

g=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes. 
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of court granted on motion, may examine the opposite party, his agents or 
représentatives, or deliver interrogatories in writing for tlie examination 
of sueh party, and in case the order sliall provide for an examination by 
interrogatories, the answers tliereto shall be made under oath, a libelant, 
vvho did not obtaln leave of court before flling Interrogatories for an- 
swer by respondent, is not entitled to aid of the court on account of re- 
spondeut's failure to answer, notwithstanding It was the ordlnary prac- 
tice in the district to flle interrogatories wlthout leave. 

In Admiralty. L,ibel by the Rockland & Rockport L,ime Company, 
owner of the steamship Fred E- Richards, against the owners of the 
schooners Mary L,. Crosby and Henry R. Tilton, with citation against 
Fields S. Pendleton. On motion by F. S. and E. S. Pendleton, claim- 
ants, to set aside and vacate a decree entered pro confesso. Motion 
granted. 

Carpenter & Park, of New York City, for libelant. 

Roscoe H. Hupper, of New York City, for respondents Pendleton. 

MANTON, District Judge. This is a motion to set aside and va- 
cate a decree entered pro confesso herein. 

[1] On July 17, 1917, the libelant filed its libel as owner of the 
steamship Fred E. Richards against the owners of the schooners Mary 
L,. Crosby and Henry R. Tilton, to recover, $2,375, the fair and rea- 
sonable value of the services of the steam tug while, at the request of 
the respondents, she was engaged along the New England coast. The 
citation was against Fields S. Pendleton, and was returned September 
15, 1913; it was adjourned until September 22, 1913, no appearance 
being entered on behalf of Pendleton ; default was taken and an in- 
terlocutory decree and order of référence was signed. The damages 
were proven before a commissioner and a final decree entered. There- 
after Pendleton, through his attorney, moved to vacate the final de- 
cree, which was granted on November 7, 1913, on the payment of 
costs. An answer was filed on behalf of the two Pendleton claimants, 
and citations served upon the three other respondents, Lewis, Kenyon, 
and Nugent. Upon their default, an interlocutory decree and final 
decree were entered against each. This default was afterward open- 
ed, an answer was filed, and interrogatories addressed to the libelant, 
answers to which were filed by the libelant ; and it filed and served on 
the respondents' attomeys interrogatories addressed to them. There 
was a default in answering thèse interrogatories. Upon notice to the 
respondents' attorneys, a decree pro confesso was entered on August 
26, 1915, and a final decree on September 20, 1915. Heretofore an 
application was made to vacate the decree pro confesso, that appli- 
cation being addressed to the discrétion of the court, and it was de- 
nied. 

The respondents Pendleton now move to vacate the decree pro con- 
fesso upon the ground that the same could not be granted, and, fur- 
ther, that the interlocutory and final decrees and judgment entered 
were beyond the power of the court and in violation of the due pro- 
cess of law guaranteed by the Fifth Amendment of the Constitution. 
The respondents rely upon Hovey v. Elliott, 167 U. S. 409, 17 Sup. 
Ct. 841, 42 L,. Ed. 215, in maintaining that an interloj;,utory and final 
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decree in this case are whoUy void. After the îrespondents failed to 
aflswer the iiiterrogatorîes; Judge lyacombe grahted an order on Au- 
gust 26, 1915, "taking the libel herein prp confesso, or adjudging the 
respondents Fields S. Pendleton and Edwin S. Pendleton in contempt 
of court for faihire to answer the libelant's interrogatories." 

The affidavit in oppMition tp this motion states that the respond- 
ents' counsel appeared after notice and stated that he would not op- 
pose the' motion, but requestéd- the Withholdirig of the entry of the 
order ùhtil the following; Monday. Notice of référence was then 
served upon the attotney for the respondents, and the commissioher 
took testimony resiiltirig in this decreè. In HPVey v. Elliott, supra, the 
respondent's answer was stficken out and a decree pro confesso en- 
tered, where the défendants had failed to pay money into court pur- 
suant to an order ;made after^ the answer was filed. The défendants 
wer^iadjiidged guilty; oficpntempt and thé decree so provided, and, 
further, that if they failed to comply with the decree for the payment 
<ff, the money into court the answer filed by them in the cause be 
stricken out, and that the cause then proceed as if no answer had been 
interposed. The Suï>reme Court, speaking through Mr. Justice White, 
held' thafc granting a decree pro confesso and striking out the îwiswer 
was a- violation of -the defendant's righiis under.the due process of 
law provision of the Constitution, and this case .was cited and lol- 
loÀ»vred tin' this icircuit in Thei iFrcd M.. Lawrence, 94 Fed. 1017, 36 C. 
C. A. fôl. JudgC) Learnéd: Hand later irefused to strike out an:answer 
for failure 'to àriswef certain interrogatories in Barnes v. Trées (D. 
C;)il94Fed: 230.:., , - ; '^ ; ,-, V ■ .:• : 

A decree,: theirefore, which is grantfed in violation of thèse: au thor- 
itiesj and; of the Constitution, is void, and- the respondents are entitled 
to hâve it vacated as a matter of right. 

[2, 3] Rule 32:of the admiralty ruies of the Suprême: Court (29 Sup. 
Ct.. :xlii) 'providës as: foHows : : :;- ' ..■ ^ ,v 

"The. &ef6H<iaBt. shall Iiare a ri^t to rêquirè the pétsOnal answer of thé 
Uhelant under:oath or solemn affirmation to'any interrogatories \vhiGh he may,, 
at the içlose.of.his answer, -RTPpound to; the Ubelant, itouching any matters 
çhàrgeiàvin the libel or touchfng any matters , and ciefenses set up In the an- 
sWer siibj'ëct to the llltë exèejjtion' as to inat'ters whioh shall expose the Ubel- 
ant toaaypro^oution or punlehment, or fôrfeitùre; -as is provided In the 
thirty-flrst, iHile. , i Iil default cif d^ije answçr by the libelant t0:suGh interroga;- 
tories, the court n?ay adjuçige tlie ..libelant to b.e in default and dlgmiss the' 
ïibèl, or may cbmpel his ansvver in the premisés by attachipent, or take the 
subject mattèr of the intéii'Ogatories pro confesso in favpr of the défendant, 
as the court, in Its discrétion, sbâll deem most flttoprbmote public justice." 

But this rqle does not apply^ to the rçspondeht, but applies to the 
libelant. Rulè 58 of the Rules of Practice of the Courts of Équity 
of the United States (198 Fed, xxxv, 115. C.; C- A^ xxxv) provides : 

"ThC: court or Judge upon motion and reasonable notice may make ail such 
prders. as may be proper to enforce answers to interrogatories or to èfifect the 
Inspection or production Qf documents In the posséssidii of elther party and 
contalriing évidence materîal to the causé of action or défense of hls adversary. 
Âny party failing oi- refusing to comply wlth such an order, shall be liable to 
attacbment and shall also be liable if a plalntiff, to hâve hls bill dismissed, 
and. If a défendant, to hâve hls answer stricken out and be placed In the 
same situation as If he had failed to answer." 
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The libelant argues that courts of admiralty, within the limits of 
their jurisdiction, resemble courts of equity in liieir practice and inodes 
of procédure, that the f oregoing rule of equity practice should be 
made appHcable hère, and that rule 58 was established after the dé- 
cision in Hovey v. Elliott, supra, and therefore must be held to re- 
verse that décision. I think this view erroneous. The admiralty court 
has laid down its rules of practice, which must be de.emed fuU and 
sufficient and must be foUowed, and the equity rules cannot be bor- 
rowed for the purpose of determining the procédure in an admiralty 
cause. There is no converse rule to rule 32 of the Suprême Court 
above referred to. Admiralty rule 38 of this district provides for an 
examination and discovery before trial, as foUows; 

"After joinder of issue and before trial, any party by leare of the court 
granted on motion may examine the opposite party, his agents or représenta- 
tives, or deliver interrogatortes in writing for the examination of such party, 
hls agents or représentatives, with regard to any fact material to the issues. 
In case the order shall provide for an examination by interrogatorles, the 
answers to the interrogatories shall be made under oath and filed vvlthin ten 
days after the dellvery thereof, or within such further time as may be al- 
lô wed by the court." 

This appears to be the admiralty court's own rulë, applicable m a 
situation as hère présent éd. The inquiry, therefore, must be: What 
is the relief which should be granted for f ailure to answer interroga- 
tories propounded under this rule? In the instant case, leave of the 
court was not granted on motion for propounding the interrogatories ; 
but counsel says the interrogatories were propounded in âccordance 
with the common practice prevailing in the district. While sùcli may 
be the practice (since thé admiralty practice is free from technicali- 
ties), still a failure to foUow this common practice, which is npt pro- 
vided for by any rule of law or of the court, should not condemn the 
litigant failing to answer interrogatories to the extrême penalty of 
depriving the litigant of his day in court. 

Rule 32 provides that the libel may be dismissed if the libelant fails 
to answer interrogatories; but the dismissal is not upon the merits, 
and the libelant may sue again. But hère is a judgmént on the merits 
against the respondents and foreclosès forever the respondents' op- 
portunity to be heard. The failure to answer the interrogatories, if 
propounded under an order of the court, may be penalized by ex- 
cluding testimony upon the subject-matters of the inquiries or by 
punishing f or contempt ; but, where an answer stands to the libel, 
there can only be a decree after the case is reached in its regular or- 
der upon the calendar and libelant' s right to succeed shown by évi- 
dence before a judge of the court. 

I think the respondents are right in their contention, and, even 
though there hâve been flagrant def aults by them, I am obhged to 
vacate this decree, for the reason that it is entered in violation of the 
respondents' constitutional rights. 
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G$BGG et al. T. MEGARGEI* 
(District Court, S. D. New York. January 24, 1918.) 

'No. 194. ■■ 

1. Joint Advbntubes <S=»4(1), 5(2) — Syndicate Managers — Relation to 

Mbmbees. 

A clrcular lett&r Was sent by défendants to each eomplalnant, stating 
that défendants were negotiating for the purchase of stock pf a: certalu 
corporation and were organlzlng a syndicate to purchase froni; them a 
portion of such stock, not exceediijg 100,000 sliares, ''ivlien and If acqulred 
by us at a priée of $7 per sharç:" Défendants wère to be managers of 
the syndicate, wlth full powers and nb Uability, except for the exercise 
of good faith, and wlth the rigbt to charge ail expenses of the acquisition 
of the stock to the syndicate. They might also become members. Com- 
plainants were invlted to become Diembers of the syndicate by Slgnlng an 
ac'ceptîince on the letter, whlch they dld. Held that, under the contracts 
so inade, défendants becanie ventjors, managers, and members of the syn- 
dicate, that as managers or agents of the syndicate they assumed a 
flduciary relation to the other memljers, and that a bill by çomplainants 
alleglng f raud and decelt, in that, af ter the syndicate was formed, de- 
fendants purchased the stoclc at $3,50 per share and charged ^complaln- 
ants $7, without dlscloslng the prlce paid, stated a cause of action which 
entltled çomplainants to a prelimlnary injunction restrainlng défendants 
from dispoging of the stock in their hands until the case could be heard 
on the merits. 

2. .TOINT ÂdVENTURES '©=>4(1) — CONSTBUCTIVK TeUSTS — MANAGEBS OP SYNDI- 

CATE— RELATION TO Membehs. 

Syndicate mahagers are held ta the use of unambiguous language in 
clrculftrs and letters to syndicate members, and words of doubttul mean- 
ing or appli<3ation must be strictly eonstrued agalnst them. 

3. Principal and Agent <S=7ô — Trusts <ê=237 — Violation of Dutt by 

Trustée— Remédies of BENEFictARY. 

A principal, if he flnds that hls agent or trustée has made secret profits, 
may at his option afflrm the transaction and brlng suit in e<luity for an 
accountlng, and hâve the profits made by the agent or, trustée . deemed to 
be, in equity, the property of the principal, and to this end he Is entitled 
to injunctive relief. 

4. Joint Adventures ©=94(1) — Constructive Trusts— Managers of Syndi- 

CATES, 

Courts will hold syndicate managers and promoters to absolute f rank- 
ness of expression, purpose, and deallng with thelr Investors, and to strict 
accountabillty for violations of the trust thus imposed. 

In Equity. Suit by Nathan Gregg and others against Roy C. Me- 
gargel, doing business under the firm name of R. G. Megargel & Go, 
On motion for preîiminary injunction. Motion granted. 

Henry Wollman (of Wollman & Wollman), and George O. Red- 
ington (of White & Case), both of New York City, Clarence Alexander, 
of Yonkers, N, Y., and Herbert Haase (of Haase, Hanley & Howard), 
of Chicago, 111., for the motion. 

Frederick J. Powell and Marvin W. Wynne (of Powell, Wynne. 
Lowrie & Ruch), both of New York City, opposèd. 

MANTON, District Judge. Plaintififs became syndicate members of 
a syndicate formed by the défendant to purchase stock of the Glenrock 

©ssFo» other cases see same toplc & KBY-NUMBER in ail Key-Nurobered Digests & Indexes 
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Oil Company. This bill in equity is brpught under the claim of the 
relation of cestuis que trustent against the défendant claiming that they 
are agents and trustée. 

[1] The agreement consists of a letter, marked "Private and Gon- 
fidential," dated August 17, 1917, and an acceptance of its terms by 
the syndicaté members. The letter is as follows : 

Dear Sirs: The Glenrock Oil Company, Incorporated, has been recently In- 
corporated under the lavvs of the state of Virginia wlth a total authorlzed cap- 
ital stock of $10,000,000, dlvided into 1,000,000 shares, of the par value of $10 
each. The corporation was organlzed for the purpose of acqulrlng iby direct 
purchase, or through controlling interests In other corporations, producing 
and prospective oil propertles locnted in the state of Wyomlng and elsewhere. 
We are negotlatlng for the purchase of certain shares of the capital stock 
of this corporation, and are formlng a syndlcate to acqulre from us a portion 
of said stock to the extent of not exceeding 100,000 shares, when, as, and If 
acquired by us, at a price of $7 per share. 

The syndicaté wlll termlnate on October 15, 1917, subject to our right to 
dissolve It at an earller date, and to our right to extend it from time to time 
beyond said date for an aggregate period not to exceed 60 days. We are to 
be managers of the syndlcate and roay be members thereof, notwithstandlng 
our relations as vendors thereto and managers thereof, and as such managers 
we shall hâve full power to détermine, wlthln the llmit above stated, the 
amount of stock to be purchased from us by the syndlcate, and wlth full 
power to sell, purchase, resell, and repurchase, for account of the syndlcate, 
at public or private sale, any shares of stock at such priées and on such terms 
as W6 may deem lit; to pay the usual brokerages, as well as such commis- 
sions for effectlng sales or purchases for account of the syndlcate as we may 
deem proper; to charge the syndlcate reasonable commissions and the usual 
brokerages for sales or purchases effected by us; to make advances to the 
syndlcate, charglng interest thereon; to make or procure loans and secure 
the same by pledge of syndlcate stock or otherwlse, to such amounts and in 
such manner as from time to time we may deem expédient; and generally to 
act in ail respects as in our opinion may be to the interest of the syndlcate. 
We shall not be Uable under any of the provisions of this letter, or for any 
matter connected therewith, except for want of good falth, and no obligation 
not hereln expressly assumed by us shall be deemed to be implied. 

The syndlcate managers may purchase, sell, or otherwlse dispose of, or be 
lnterps;tpd in the purchase, sale, or other disposition of, any stock or other 
securities of said corporation, or its subsidlary companies, or contract In any 
respect wlth it or them, without restriction and without responslbility there- 
for to the syndlcate. AU expenses incurred in the acquisition of such stock 
for the syndlcate, in the marketing of the same, and ail other expenses In- 
curred by us as syndlcate managers shall be charged against the syndlcate. 
We shall make no charge to the syndlcate for acting as syndlcate managers, 
other than reasonable commissions and the usual brokerages for sales or pur- 
chases effected by us, being otherwlse compensated in our purchases of said 
stock. 

Your total obligation shall not in any event exceed the amount of your 
participation as hereln stated, but the failure of any participant to perform 
àny part of hls obligation hereunder shall not release any other participant. 
Nothing hereln contained shall constitute the participants partners wlth the 
syndlcate managers or wlth one another. Syndlcate participations are not 
transférable, except wlth the wrltten consent of the syndlcate managers. 
The syndicaté managers reserve the right to caneel the participation of any 
member vlolating the syndlcate provisions, and to hold him llable for any 
losses sustalned by such violation. The flrm constituîlng the syndlcate man- 
agers acts as a copartnershlp, and ail rights and powers hereunder of said 
flrm shall vest in any copartnershlp whlch shall be the sole successor of said 
flrm without further act or assigament 
248 F.— 61 
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We, as syndlcate managers, may grant to, ox withhold from, any syndieate 
participants the privilège pf wlthdrawlng their respective allotments of stock, 
or any part thereof, for Investment. No participant v^thdrawing stock shall 
be entitled In respect thereof to share in any profits of the syndlcate. Appli- 
cations to make such wlthdrawals, in whole or in part, muât bemade to us 
upon wrltten acceptance of participation within the perlod below provlded, 
and any such application may be refusèd or granted by us in such cases and 
to such extent as we may, iii our discrétion, détermine. In respect of your 
participation, or any part thereof, so withdrawnj you wtll be required to pay 
at the tlme and in the manner herelnafter provlded an additlonal sum of $1 
per : share on the number of shares so wlthdrawn to cover the proportion of 
the syndlcate expenses attributable to such withdrawn participation. Upon 
the completion of ail payments in respect of such withdrawn stock, you will 
be entitled to recelve an appropriate certificate, issued by or on behalf of the 
syndlcate managers, recitlng that you are the owner of the number of shares 
speelfled therein and will be entitled to recelve the same upon the termination 
of the syndieate. No stock so withdrawn from sale by any participant shall 
be dellvered to hlm untll the termination ofithe, syndlcate. 

We hâve reserved for you, subject to the acquisition by us .of such stock 
and to the réduction of such participation in case of oversubsçrlptlon as here- 
lnafter provlded^ a participation in the syndlcate of ^--shares of such 

stoekj whlch, at the syndlcate priée of $7, amounts to $ —. Should you 

désire to accept such participation, please conflrm your assent to the condi- 
tions as herein stated by signing the inclosed acceptance and return the same 
to us at No. 27 Plue Street, New York City, on or before August 23, 1917, 
after whlch tlme ail offers of participation not so accepted will be deemed re- 
fusèd and canceled. Thls letter and your acceptance wlU thereupon constl- 
tute the contract ibetween us. AU aicceptanees, in whole or in part, are sub- 
ject to our approval, and in case of any oversubscriptlon the syndlcate man- 
agers sh^l hâve the right to allot to you sueh less amount of participation ta 
the syndieate than the amount reserved as above stated, as they in thelr un- 
contûolled discrétion may détermine. 

You wUl be required to make payment in New York funds in respect of 
your obligation hereunder to the syndlcate managers at thelr office No, 27 
Plne Street, New York City, on three days préviens notice statlng the amount 
of participation in the syndlcate allotted to you by the syndieate managers 
as above stated, malled, or telegraphed to you by us, agalnst delivery to you 
at sald office of subscrlption recelptg representlng your payment. Such call 
may, in our discrétion, be for full, payment. or for payment in Installments. 
ïours truly, B. C. Megargel & Co., Syndlcate Managers." 

The corporation was organized "for the purpose of acquiring by di- 
rect purchase, or through controlling interests in other corporations, 
producing and prospective oil , properties tocated in the statè of Wyo- 
ming and elsewhere." The défendants claiiji to hâve obligated them- 
selves to purchase 100,000 shares from one CoUins, of Porsythe, Mont. 
Under this agreement, the défendants, purchaser^ of the stock, be- 
came, first, vendors of the stock to the syndieate; second, agents and 
pronioters; and, third, meinbers of the syndieate. 

Plaintiffs claim, that as syndieate managers it was incumbent upon 
them to make known to them the purchase priée of the stock, and 
that the faihire to do so constitutes a fraud and breach of the fidu- 
ciary relationship existing between the plaintiffs ànd défendants as 
thieir syndieate managers or pronioters, and, furthèr, that the saie of 
stock at $7 a share to the syndieate, after having paid but $3-50 per 
share, was such a fraud and deceit'as entitled: plaintiffs to an ac- 
counting and to compel the défendants to relinguish or turn over to 
them ail profits which in equity belOng to them, to cpmpel therii to 
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turn over ail amounts which they obtained from them by this alleged 
fraudulent représentation as to what they paid for the stock, and to 
enjoin them from selling or disposing of the said property in their 
hands until the amount which they owe, if anything, against the stock 
is judicially ascertained in this action, and for an accounting of their 
transactions with référence to this syndicate. 

The moving papers make claim of misrepresentations made as to the 
purchase price of the stock by the défendants, and in addition thereto 
there are thèse circumstances which a trial judge may détermine to be 
a breach of the fîduciary relations existing between the plaintiffs and 
défendants, so as to warrant the équitable relief or a portion thereof 
as demanded by the plaintiffs. The property was not purchased by 
the Glenrock Oil Company, at least no statement was made of such 
purchase in the circular letter referred to. The property is in no way 
described. Considérable discrétion was given to Megargel, as syndicate 
manager. The purchase was not predicated upon any condition that 
any spécifie or particular property was to be bought. Therefore the 
real or fanciful value of the stock was left largely for détermination 
to the judgment of the syndicate managers. They were occupying the 
triple capacity of vendors, syndicate managers, and members of the 
syndicate, with the fuUest powers as syndicate managers. Their state- 
ment reads : 

"We are negotlating for the purchase of certain shares of the capital stock 
of this corporation, and forniinf; a sjndlcate to acqulre from us a portion 
of said stock not to exceed 100.000 shares, when, as, and if acqulred by us 
at a price of $7 per share." 

The contention of the plaintiff is that this language indicates that 
the défendants would pay $7 a share, which they would furn over to 
the syndicate at $7 a share, and it is argued that a reasonable rnan, 
reading this language, would give such an interprétation fo it. But, 
f urther in the letter, it is stated that the syndicate priçe is $7 per share, 
and that ail expenses incurred in the acquisition of the stock for the 
syndicate shall be charged against the syndicate. This language, 
used by syndicate managers, who promoted the syndicate, purchasing 
the stock from themselves, and failing to reveal by any statement the 
price of the stock, when the affidavits indicate that they had not yet 
paid a cent for the stock, but were paying for it as they sold it to 
the syndicate members, coupled with the charge of misrepresentation 
and fraud in the affidavits, would indicate a basis upon which a pre- 
liminary injunction should be granted, so as to keep the stock in its 
présent ownership and prevent its being disposed of to innocent pur- 
chafiers during the pendency of this action. There is some language 
in the letter which would indicate that they were making no charge 
to the syndicate for acting as syndicate managers, other than reason- 
able commissions and the usual brokerage for sales and purchases 
effected by them, and being otherwise compensated in the purchase of 
said stock. But the language is not such as would indicate that they 
were to be compensated in the transaction by the profit which would 
accrue to them from such sale to the syndicate at such price. 

[2] The courts hâve been very strict in holding syndicate managers 
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to the uce of unambiguous language in statements and circular letters, 
and words of doubtful meaning or application must be strictly con- 
strued against the author. With this vast power of discrétion vested 
in them, by reason of the terms of this letter, the défendants protected 
themselves by providing that "we shall not be liable under any of the 
provisions of this letter, or for any matter connected therewith, except 
for want of good faith." That is, they assumed the agent's Hability, 
and nothing more, and that was for good faith, and they further went 
on to say "that no obligation not herein expressly assumed by us shall 
be deemed to be implied," and they reserved the right of distribution 
or réduction, of the amount subscribed for, to each member. 

[3] On the whole, the language of this circular letter is inviting and 
alluring, but is not free from ambiguity, and is not so open and free 
in expression to the ordinary reader as to absolve the défendants 
from the complaint of the plaintiffs, particularly where their complaint 
is coupled with charges of fraud and misrepresentation. A principal, 
if he finds his agent or trustée has made secret profits, or in any way 
violated his duty and obligation to him, can either disaflfirm the trans- 
action or let it stand and bring a suit in equity for an accounting, and 
hâve the profits made by the agent or trustée deemed to be equitably the 
property of the principal, and to this end he is entitled to injunctive 
relief. Marvin v. Brooks, 94 N. Y. 71 ; McKinley v. Williams, 74 
Fed. 94, 20 C. C. A. 312. 

[4] A question is presented hère whether the défendants, because of 
their relation as syndicate managers or promoters, were not in fact. 
buying the stock for the plaintiffs, as syndicate members, instead of 
themselves; but if they were purchasing for themselves, whether 
they were entitled to take a profit without first making that clear, and 
also the amount thereof, to the joining members of the syndicate. 
In California Mining Co. v. Walls, 170 Cal. 285, 149 Pac. 595, a case 
of a promoter of a company, the court said: 

"The promot«r of a company, Uke its dlrectors, Is deemed to sustain to- 
ward the members of the company the relation of a trustée towards his 
cestul que trust. This belng so, he wlU not be permitted to speculate out 
of that relation, or to dérive secret advantages from it. He is bound to 
disclose to them fuUy ail materlal facts touching his relation to them, in- 
oluding the amount which he is to get for his services as promoter, usually 
called 'promotion money.' " 

It has been held that it is only where the promoter informs every 
subscriber, or his director informs every fellow director and stockhold- 
er, that he is personally interested, and the amount of profit he ex- 
pects to make on a sale to a corporation, that a promoter or director 
will be permitted to make or retain the profit on such a sale. In 
Brewster v. Hatch, 122 N. Y. 349, 25 N. E. 505, 19 Am. St. Rep. 498, 
FoUett, Chief Justice, said : 

"The question Is, Was the relation between thèse Utlgants slmply that of 
vendors and vendees of shares to be issued, or was it one of trust and con- 
fidence, binding the défendants to the exercise of good faith and to disclose 
such Information as they possessed afifectlng the value of the property in 
which the plaintiffs were ihduced to purchase an interest. • • * It is 
coneeded and found by the court that the défendants dld not disclose tho 
amount which they were to pay for the mines. • • • Thèse papers réad 
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in the llght of the purpose of the défendants, as dlsclosed by thelr évi- 
dence, se(>m to hâve lieen devices to cover the nnderlying schenie hy which 
the corporation was to be organlzed, largely for the benefit of the pro- 
moters, but wholly at the risk and expense of the subscribers. We do iiot 
think that the inference contended for by the défendants can be justly 
drawn from the meager disclosures which they made in the documents put 
forth. They knew that they, and they only, absolutely controlled the scheme, 
and were to détermine whether it should be carried ont, and, if so, when 
and hovf. We think that the plaintifEs were led to believe, and had the 
right to believe, from the documents and from the circumstances that the 
défendants were aetlng in the interest of ail the investors, and that they 
knew that the plaintifiE so believed." 

The cases of Heckscher v. Edenborn, 203 N. Y. 210, 96 N. E. 441, 
and Sim v. Edenborn, 242 U. S. 131, 37 Sup. Ct. 36, 61 L. Ed. 199, 
indicate that the courts intend to hold syndicate managers to absolute 
frankness of expression, purpose, and dealing with their investors, and 
to hold promoters to strict accountability for violations of the trust 
thus imposed. I think this should particularly apply, where the de- 
fendants hâve occupied the three capacities in thèse transactions. At 
least, I think, where it is claimed that there is likelihood of the fruits 
of the litigation being lost for want of an injunction, in the event of 
success of the plaintiffs at the trial, I should grant the injunction and 
permit the merits of the case to be determined by the trial judge. 

The motion for a preliminary injunction will be granted. 



THK ROSALIE MAHONBY, 

(District Court, S. D. Florida. February 6, 1918.) 

Salvage iS=>31 — Right to Compensation — Rescue of Steamer on Fire. 

A steamer lying at a dock in St. Johns river, Florida, partly loaded 
with creosoted cross-ties and piling, took fire early in the morning. She 
was cast ofE by the dock master, and at hls request a tug towed her 
across the river, beached her, and then began pumping water on the 
fire. After pumping nlne or ten hours, with the assistance of another 
tug, which came after four hours, the tire was put out ; but a hole was 
eut in the side of the steamer, and she was fllled and sunk. The flrst 
tug stood by for three or four days, until she was ralsed by a wrecklng 
dredge, and then towed her to a port. The steamer had on board, besides 
cargo, tanks containing about 1,500 gallons of fuel cil ; but the tanks were 
equipped with vents, so that there was little danger of explosion. The 
value of the vessel, oil, and cargo was $102,000. Held, that the two tugs 
were entitled to salvage compensation ; that they were not entitled to pay 
for cutting a hole in the steamer and filling her when the flre was vir- 
tually out, which was unnecessary and a cause of loss, and detracted from 
the merit of the service, nor was the flrst tug entitled to any allowance 
for standing by, which was not necessary ; that its two tugs and their 
erews would be awarded $5,000, two-thirds to the first tug and her crew. 

In Admiralty. Suit for salvage by Maurice Bowden and others 
against the steamship Rosalie Mahoney, with the Cummer Lumber 
Company and the Jacksonville Forwarding Company as intervening 
libelants. Decree for libelants. 

«=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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N. P. Bryan and L. R. Milton, both of Jacksonville, Fia,, for libel- 
ants. 

E. J. L'Engle, of Jacksonville, Fia., for respondent. 

George G. Bedell and D. H. Doig, both of Jacksonville, Fia., for in- 
terveners. 

CAlvL, District Judge. In this case two libels were filed, claim- 
ing salvage for service rendered the tramp steamship Rosalie Mahoney 
while on fire. The first libel was filed May 4, 1917, by the engineer 
of the H. M. C. Smith, a tugboat, on behalf of himself and the crew 
of said tug and one Ernest Williams, then on said tug, but not a mem- 
ber of the crew. The second liber was filed May r9th, by the Jack- 
sonville Porwarding Company, owner of the steàm tug Volunteer, for 
itself and the crew of said tug. On May 21st the Cummer Lumber 
Company, , owner of the tug H. M. C. Smith filed an intervention inter 
esse suo. Thèse suits were Consolidated by order of the court. 

Before proceeding with the considération of the case, I deèire to 
call attention to proctors to rules 41 and 48 of the admiralty rules. 
Rule 48 reads' as f ollows.: 

"Saly.ors Jjavlng a common interest arising from associated service or from 
consortsiilp shall unité in one libel." 

This rule. has not beein foUowed in this case, but the crew of the 
Smith proceeded for themselves, without référence to the claims of 
the other salvors, and failed to comply with rule 41, in that the libel 
does not state the amount claimed for salvage. The facts deducible 
from the évidence may be stated as f ollows : 

About 6 o'clock on the morning of April 28, 1917, the steamship 
Rosalie Mahonêy, while lying at the Eppinger and Russell docks, on 
the St. Johns river, loading with creosoted cross-ties and piling, and 
when about two-thirds loaded, was discovered to be on fire. This 
fire, commencing in the boiler room> quickly spread to the superstruc- 
ture amidships, where the officers' quarters were, and necessitated the 
officers and crew leaving the vessel and going upon the dock to which 
the vessel was moored. The sujjerintendent of the dock, fearing that 
the fire would be communicated to the dock and lumber stored upon 
itj caused thé Unes of the vessel to be released, and she thereupon float- 
ed with the wind and tide to a bank to the north' of the dock, where 
she grouhded, variously ëstimatéd by the witnesses as distant from the 
dock 40 to 150 feet. 

While the vessel occupied this position, the captain of the H. M. 
C. Smhh, then lying af Cummer's mill, a mile and a half down the 
river, saw the smoke and came to the place. Hère some conversation 
took place between the captain and the dock superintendent relative 
to the towing of the vessel further from the dock, and the sums of 
$10 and $15 were mentioned for such service. The Smith then pro- 
ceeded to the vessel. À line was put upon the vessel by one of ' the 
firemèiï and Ernest Williams, and the vessel towed stern first across the 
river and grounded. The tug moved around the vessel and played 
water upon the fire until about 10 o'clock, when the fire was so far 
under control that the tug could make fast alongside and continue 
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the opérations of extinguishing the fire. About this time the tug 
Volunteer came and assisted with streams from her fire pumps in 
putting ont the fire; also the government boat Issis pumped water 
on the fire for some two hours. After thèse boats had been so engag- 
ed, the superintendent of the Forwarding Company came upon the 
scène, and a hole was eut in the hull of the vessel, and water pumped 
in by the two tugs until she fiUed, which was about 2 o'clock in the 
afternoon. The vessel remained in this position until about May Ist, 
when with the assistance of the dredge Reliable she was pumped out, 
and on May 2d, towed by the Smith to the municipal docks and de- 
livered to her owners; the tug Smith remaining alongside the vessel 
from April 28th to the time of her delivery to the owners on May 2d. 

In addition to the cargo of railroad ties and piling, there was in 
the vessel's fuel tanks some 1,500 gallons of marine fuel oil. Thèse 
tanks were on the deck forward and aft, and there were smaller tanks 
in the boiler room. Each of thèse tanks were fitted with vents to 
allow the escape of any gas which might form in them. The testi- 
mony f urther shows that the tug Volunteer arrived at the scène of 
the buming vessel some 15 or 20 minutes before the Smith, but made 
no efïort to render any assistance until about 10 o'clock, after she had 
performed service for other vessels not endangered, except a lighter 
which had caught from the burning vessel. The Volunteer pumped 
water upon the fire and into the vessel for probably about five hours. 
The dredge Reliable makes no claim to salvage. Her compensation 
for pumping out the vessel was arranged by contract. 

Each of thèse tugs were fitted with fire pumps, but had no hose 
larger than ly^-inch until late in the day, when some 2V2-inch hose 
was procured. The Smith had a Niagara nozzle on top of her pilot 
house, which she used, as well as the small hose. 

The values of the salved property was fixed by agreement and are 
as follows : 

"Value of ship, $ 90,000 00 

Value of fuel oil 2,219 34 

Value of oargo 10,454 84 

$102,674 18 

As I understand the procédure in this class of cases, it is proper 
that the court should allow an amount to be paid the salvors, the divi- 
sion of this amount among the vessels and men engaged in the salvage 
service to be divided among them as the facts of the case shall make 
équitable ; the owners of the vessels engaged being entitled to rémunér- 
ation for the use of and risk to such vessels, and the men for the labor, 
risk, etc., undergone by them. 

"Salvage is à reward for merltorloiis services in saving property In péril 
on navigable waters, which might otherwLse be destroyed, and is allowëd as 
an encourageinent to persons engaged In business on such waters, and others, 
to bestow their iitmost eudeavors to save viessels and cargoes in péril." ïhè 
Sonderburg v. Towboat Co., Fed. Cas. No. li{,175. 

"Salvage should be regarded in the light of compensation and reward, and 
not in the light of prize. The latter is more llke a gift of fortune, csnferred 
■without regard tb the loss « * * pf the owner, who is a public enemy, 
Avhilst salvage is the reward granted for saving the property of the unfortu- 
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nate, and should not exœèd what is necessary ta Insurfe the most prompt, 
energetic, and daring efl:o|'|: of those who bave it In thelr power to furnish ald 
and succor. Anything bêyond that woùld be forelgn to the principles and 
purpOses of salvage ; anything Short bt it would not secure Its objecte. The 
courts should be libéral, but not extravagent; otherwise, that which is in- 
teiided as an encourageaient to rescue property from destruction may hecome 
a temptatlon to subject it to péril." Murphy v. The Sullote (C. C.) 5 Fed. 102. 

Again, thé same court, on the same page, says : 

"The allowance of anything liKe a uniform perceritage on the value of the 
property saved In such cases would be attended with great Inequality alid In- 
justice. Whllst reg:ard must be had to the value of the property, It is not the 
only coutrolling circumstance.'' 

The ôther controllîng circumstances are: (1) Labor expended by 
the ^alvors. (2) The promptitude, energy, and skill displayed. (3) 
Thé. value of the property employed by salvors. (4) The risk incurred 
by salvors. (S) The degree of danger from virhich the property was 
saved. 

In the instant case the Smith was engaged in fighting the fîre about 
nine or ten hours, including the time she was engaged in towing the 
burning vessel across the river. I think she displayed reasonable 
promptitude, skill, and energy in rendering aid. There is no satis- 
factory proof of the value of the vessel. The customs house record 
is given, and this shovvs her to be a rather old vessel. 

The risk incurred by salvors or the vessels employed was not great. 
Stress is laid upon the présence of the fuel oil in the tanks ; but since 
each of thèse tanks contained vents which would prevent an explo- 
sion, and since the flash point of such oil is very low, it does not seem 
to me that its présence added materially to the danger of the salvors or 
the vessels engaged in the salvage service. The value of the property 
saved is fixed by agreement as heretofore stated. 

The degree of danger from which the property was saved was great. 
The cargo, consisting of creosoted cross-ties and piling, carried in the 
hold and on thé deck, constitutes a great danger in case of fîre. It 
may be true that the créosote, being easily set on fire, would burn ofï, 
charring the wood ; yet I cannot imagine such a condition of the cargo 
not greatly endangering the vessel while such burning was in progress. 

From the testimony it seems to mé that the vessel and cargo would 
hâve been a total loss, but for the services of the Smith and her crew, 
aided by the Volunteer and Issis. It seems to me that the Volunteer 
and her crew showed little promptitude in coming to the rescue of 
the burning vessel. As before noted, the testimony shows she was at 
the scène of the fire some 15 or 20 minutes before the Smith arrived, 
but made nô efîfort to extend aid. On the contrary, she devoted her 
attention to saving a lighter belonging to her owners, and performed 
other services to other vessels, until about 10 o'clock, before proceed- 
ing to the aid of the Smith in putting out the fîre, and this although 
equipped with fire pumps probably more powerful than those on the 
Smith. 

Again, the filling of the vessel with water after the fîre was virtual- 
ly out appears to me totally unnecessary, and the cause of additional 
loss to the owners of the vessel. The Smith cannot excuse herself for 
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participation in this proceeding ; she being in charge of the opération, 
it was the business of her ofifîcers to hâve prevented this unnecessary 
act. I do not think the services rendered in pumping out the vessel 
should be allowed in considering the salvage award. 

The Smith laid alongside the vessel from the evening of April 28th 
to May 2d. From the letter of the owner filed in évidence this seems 
to hâve been donc at its command. It was not necessary for the 
préservation of the property ; the vessel then being filled with water 
and aground, with an anchor out. The time the Smith was lying 
alongside cannot constitute any basis for considération of the amount 
of salvage. It was at the behest of the owner of the tug, and the 
owners of the vessel cannot be held liable to pay for such service. It 
will be further borne in mind that the service was performed in day- 
light and on the smooth waters of the St. John's river. 

The proximity to Jacksonville and its fire department, and the 
présence of other boats which might hâve rendered assistance, is 
stressed. But it does not seem to me that such considération should 
weigh much in fixing the amount to be allowed in the case. It is true 
the chief of the Jacksonville fire department was présent, but the 
testimony is silent as to any assistance rendered. The vessel had been 
released from the dock, and was then grounded to the north of the 
dock, upon his arrivai on the scène, and the testimony does show that 
the Smith was the only boat which came to the rescue of the burning 
vessel until approximately 10 o'clock. 

The towing of the vessel across the river is criticized to some 
extent. It is évident that the dock foreman thought the dock in dan- 
ger from the burning vessel as she lay upon the bank. A lighter had 
already caught fire, and under the circumstances the f ears of the dock 
foreman do not seem unreasonable. The action of the captain of the 
Smith in removing the vessel to the point he did was not such an act 
as should militate against the boat and crew in assessing the amount 
of salvage. 

Claim is made that the captain of the Smith was injured in render- 
ing the salvage service. I gather from the testimony the injury was 
received while cutting the hole in the side of the vessel. This, as be- 
fore remarked, was unnecessary, and will not be considered in the 
light of salvage. 

Taking into considération the facts, as shown by the testimony, 
with the well-known rules to govern courts in fixing the amount of 
salvage, I am of the opinion that $5,000 would be proper.to be al- 
lowed in this case. This amount to be divided between the Smith and 
Volunteer, three-quarters to the Smith and one-quarter to the Volun- 
teer. Of the amount apportioned to the boat, two-thirds shall go to 
the owner and one-third to be divided among the crew in proportion 
to the wages of each, except in the case of Ernest Williams, who will 
receive the amount apportioned to a fireman on the Smith. 

The amount awarded above and the costs will be paid by the vessel 
and cargo in proportion to the values same bear to each other. The 
services rendered by the Issis are not included in the above award. 

A decree will be entered accordingly. 
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ATCHISON, T. & S. F. BY. OO. v. WEEKS et al. 
(District Court, W. D. Texas, El Paso Division. January 25, 1918.) 

No. 109. 

1. CouRtS iS=à7 — JuRisDicTioN — Tbansitory Actions. 

An action for damages for persoual injuries suffered by plaintifC while 
in tlie serviœ ot défendant is transitory in its nature, and may be main- 
tained in any court properly pbtaining jurisdiction of défendant. 

2. OoNSTiTUTioNAL I/AW ®=9309(1) — "DxjE Pbocess of Lavv" — What Amounts 

TO. 

A judgment rendered by à state court agalnst a forelgn corporation 
wlthout notice to tt as requlred by law Is not ''due process of law," and 
is vold as iû violation of Const. U. S. Amend. 14. > 

[Ed. Note. — 'For otlier définitions, see Words and Phrases, First and 
Second Séries, Due Process of liaw.] 

3. CoRi^OBATioNS <S=>668(1) — FoEBiGN Corporations — Procbsb., 

Foreign coriîorations can be served with process within a state only 
when, doing business therein, and such service must be rbade upon an 
agent vvho represeuts tiie corporation in such business. 

4. Raji^koads <S=33(2)t— Service or Pbocess — Evidence. 

AVheré a jûdgment rendered in a Texas state court agalnst a foreign 
railroad corporation was attacked on the ground of tlie state court's want 
of jurisdiction, évidence held to show that alleged agents of the corpora- 
tion who were served with process were not in fact its agents. 

5. Railroads (S=33(2) — Foreign Corporations— I>oing Business in State. 

Eev. St. Tex. 1911, art. f>406, forblds the acqulsitipn or ownerslilp of any 
railroad within the state by any corporation except when chartered by 
the lEwë of the state, and Const. art. 10, § 6, forblds the consolidation of 
âny railroad organlzed under the laws of the .state with any railroad or- 
ganized under the laws of any other state or of the United States. A 
foreign corporation, owniug and operating a Une of railroad extending 
through sevejal other states, entered Into an arrangement with a Texas 
corporation duly organlzed, which owned a small railroad lylng wholly 
within the' state of Texas, Whereby through trains were operated over 
the Une of the foreign corporation and over the Une of the Texas company. 
The , TeXas eotopany owned no rolling stock, but the accounts were kept 
separate, and employés who In many instances represented both railroads 
were separately paid by eaeh. An employé of the foreign corporation In- 
jured in a foreign state sued the forelgn corporation in the Texas courts. " 
Held, that as it Is to be presuuied that he could secure adéquate relief in 
the state where the cause of action arose, and as the Texas railroad cor- 
, poration was organlzed in accordance with the Texas laws, service of pro- 
cess on its officiais cannot be treated as service on the foreign corporation 
on fhe theory that, as the forelgn corporation owned the stock of the Texas 
corporation, it was working a déception and was doing busiiless In Texas, 
for tbe fraud in no event could injure one whose cause of action arose 
Out of a transaction in a foreign state. 

6. Evidence <®=»84—Pbï3Bumption9— Relief. 

It >vill be presumed that one whose cause of action arose in a forçlgn . 
stat0 and whps© courts were open to him could secure in those courts 
every right to which he was entltl'ed. 

7. Cobpobat'ïons <S=>438 — Ownebship of Stock— Bffect. 

The prbperty of a corporation Is owned by the corporate entity and not 
by the owner or owners of Its stock, this belng true whether the stock is 
owne4 hy séveral orioply one, or whether It is owned by a natural per- 
son, or a corporation engaged In the sarne business. 

> 1 — — ^ ' ' — — " 

i^soVot otber caaes m* aame toplc & KEY-NUMBBR In ail Key-Numbered Disests & Indexes 
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8. Eailboads ®=93S(2)— Foreign Oobpoeations — Pbocess— "Doing Business 

IN State." 

Under Rev. St. Tex. 1911, art. 1830, par. 28, declaring that foreign cor- 
porations may be sued in any county where the cause of action or a part 
thereof accrued, or where such corporation may hâve an agency or repré- 
sentative, and articles 1861, 1862, authorizing service on forelgn corpo- 
rations by service on the executive officers or any local agent within the 
State, a foreign rallroad corporation whlch nialntained a gênerai manager 
within the state of Texas, who by letter and telegram dlrected the move- 
ment of Its trains in other states, and under whom there was a force of 
employés, Is "dolng business within the state," and ser^'lce on such gên- 
erai manager Is suffieient to glve the state court jurisdlctlon over the 
person of such corporation. 

[Ed. Xote.— For other définitions, see Words and Phrases, First and 
Second Séries, Dolng Business.] 

9. Corporations iS=>666 — Objections to Venue — Waiver. 

AVhere a foreign corporation was dolng business in the state and was 
bound by service on its agent, an objection to the venne, in that the ac- 
tion was Instltuted in a county other than where the agenCy was maln- 
tained, is walved where not duly inade and, in event of the corporation'» 
lîonappearance, default judgment waS properly rendered. 

10. Courts ©=314 — Jurisdiction— Foreign Corporation— Nonresident. 

Where a foreign corporation dolng business in the state was duly served 
by service on its agent, the state court had jurisdiction to entertaln an 
action on a transltory cause of action arlsing wlthout the state. 

In Equity. Bill by the Atchison, Topeka & Santa Fé Railway Com- 
pany against J. F. Weeks and others for an injunction. Injunction 
denied. 

This suit is brought by the complainant, the Atchison, Topeka & Santa Fé 
Eailway Company, against the défendants J. B. Eoberts, temporary admlnlstra- 
tor of the estate of O. h. Kelso, deceased, J. F. Weelvs, Charles Owen, and 
Seth B. Oi-ndorff, sherifC of El Paso county, to restraln them by Injunction from 
the collection of a judgmeut of a state court. The judgment complalned of 
was rendered by the District Court of the Sixty-Flfth Judicial District of Texas 
at El Paso on June 2, 1917, for the sum of if3,.'')00 in a suit in which défendant 
Kelso hereln was plalntlff, and complainant was défendant. 

At the tlme of commencing hls sald suit In the state court, and at ail tlmes 
slnce then until hls death, the said Kelso was a résident of the state of Callfor- 
nla, and hls cause of action was a clalm for damages growlng out of personal 
injuries received by him in Californla through the alleged négligence of the 
défendant company while in the performance of hls duties as an employé. 

The complainant Is a ralIway corporation duly organized and existing under 
and by vlrtue of the laws of the state of Kansas, and a citizen thereof, and bas 
Its principal office and place of business In the city of Topeka In said state. 

Citations were duly Issued out of sald state court and served upon R. F. 
Goering, W. R. Brown, L. F. Gifford, and R. J. Parker, each of whom were al- 
leged by the plalntlffi Kelso to be the agents of the défendant company, and that 
sald company was dolng business in the state of Texas. 

At the term succeedlng the ensulng term of the court to whlch sald citations 
were returnable, ail of sald persons upon whom citation had been served flled 
affldavits in the case as amlcl curiîB, denylng they were at the time sald cita- 
tions were served agents or représentatives of the défendant company conduct- 
Ing any business in the state of Texas for it, and denylng that It was dolng busi- 
ness within the state of Texas, or that it had any office, offlcer, représentative, 
or agent within the county of El Paso, state of Texas, or that it had any Une 
of railway extendlng Into or through sald El Paso county. And àt the term 
foUowing, the court, after consldering said affldavits and hearlng évidence 
thereon, found that sald persons, and each of them, were agents and represent- 

^sïjFoT other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digeste & Indexes 
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atlves of the défendant company, and that the défendant was dolng business In 
m Paso county, Tex., and ordered that sald affldavlts be overruled and held 
for naught, and that the défendant company be required to answer as requlred 
by said citations, and each of them, as served upon "sald agents and repré- 
sentatives." 

At the term of the court next foUowlng the défendant company not havlng 
answered, and wlthout otherwlse havlng made any appearance, unless the sald 
amiei curlsé proeeedlngs can be construed as an appearance, judgment by de- 
fault for plalntlffi was rendered. 

It Is alleged by complalnant that the sald O. L. KelSo, pialntlt m the state 
court, died on or about thé 22d day of May, 1917, a date prier to the judgment 
by default on June 2, 1917, but no proof has been submltted upon thls point, 
and therefore it wlU be presumed that sald Kelso was llvlng at the tlme said 
judgment was rendered. 

On July 13, 1917, the défendant hereln, J. B. Roberts, was appolnted tem- 
porary admlnlstrator of the estate of O. L. Kelso, he havlng died in the mean- 
time. The défendants Weeks and Owen were the attorneys of the said 
Kelso in the prosecution of sald case in the state court and In obtalntng said 
judgment, and they are now the attorneys of the sald Roberts, the temporary 
admlnlstrator, and are actlng wlth hïm in sulng out exécution on sald 
judgment and in plaeing same in the hands of the sherifC, the défendant 
OmdorfC, hereln to be levled upon property of the défendant company to sat- 
Isfy sald judgment. 

The attack upon the judgment whleh complalnant Is seeklng hereln to 
enjoln is based upon the contention that sald judgmemt is null and vold be- 
cause no légal service of citation was had upon complalnant, and that there- 
fore sanie was entered in contravention of the Fourteenth Amendmeut to the 
Constitution of the United States. 

From the évidence submltted the followlng faets are gathered in so far as 
they are material to the question of service: 

The persons upon whom service of citation was had in the state court were 
at the tlme of service agents and employés of the Rio Grande, El Paso & 
Santa Fé Railrpad Company. W. R. Brown was the vice président and gêner- 
ai freight and passenger agent of said company; R. F. Goerlng was Its local 
agent at El Paso ; L. F. Gifford was a eonductor for both companles, as wlU 
herelnafter appear, and R. J. Parker was assistant to the président of the 
Rio Grande Company and gênerai manager of the western Unes of the Atchi- 
son Company, as herelnafter stated. They ail reslded at El Paso, except 
the sald Parker. Sald Parker reslded at Amarillo, Potter county, Tex. 

The comjplainant, the Atchlson, Topeka & Santa Fé Rallway Company, 
which for eonvenience will hereafter be referred to as the Atchlson Company, 
and the Rio ..Grande, El Paso & Santa Fé Rallroad Company, which will here- 
after be called the Rio Grande Company, both are included in that rallway 
System deslgnated as the "Santa Fé Lines." 

The Unes of the Atchlson Company extend Into or through only the states 
of minois, lowa, Missouri, Kansas, Nebraska, Oklahoma, Colorado, New 
Mexico, Arizona, Callfornla and Nevada, and do not extend Into Texas. 

The Rio Grande Company is a Texas corporation, and Its Une is whoUy 
wlthin the state of Texas, and extends from El Paso to the boundary Une oi 
New Mexico, a i distance of 20.22 miles, and there It forms a junction wlth 
the Une of the Atchlson Company, the two formlng one continuons Une. 
Through trains werç opéra ted over the Unes of both companles as If they were 
one cçintlnuous Une, but under contractual arrangements between the com- 
panles the train crews were pald by each company respectively In proportion 
to the service reudered for it. Through passenger tickets and shlpplng con- 
tracts Issued by each were recognlzed and accepted by the other, but each 
kept Its own accounts separately, and a division pro rata of revenues arlsing 
from such through business was made by accounts mutually rendered and 
pald by each to the other. 

Reports requlred by law to be rendered to public officiais were regularly 
made by the Rio Grande Company for itself. 
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The Atchlson Company employs a train dlspatcher located at San Marcial 
on its Une lu New Mexico wlio attended to the dispateli of trains over botli 
lines, but the Rio Grande Company pald for tlie service rendered to It by 
said train dispatcher. 

Tlie Rio Grande Company owna its roadbed, traclts, terminal faeilitles, and 
sliops at El Paso, and bore the expeuse of their upkeep and maintenance, but 
it dld not own any rolling stock whatever, and ail the rolllng stock it used 
was leased by It from the Atchlson Company, for which it pald rental charges. 

On January 1, 1900, the Atchlson Company by législative sanction leased 
the Rio Grande Company's railway and property for a period of 10 years, and 
operated same during sald period, but at the end of said time, to wlt, on 
December 31, 1910, sald lease was termlnated by the Rallroad Commission of 
Texas, as it had the authorlty to do, by order made on August 18, 1910, and 
same was not renewed. After the lease referred to had explred the Atchlson 
Company contlnued to keep an otllce and agency at El Paso untll April 1, 1914, 
when such office and agency was discontinued to avoid suits against It in El 
Paso county on causes of action arlsing outside of the state. During such 
time the sald "W. R. Brown was the division freight and passenger agent 
of the Atchlson Company, and J. S. Morrlson was the clty passenger and 
ticket agent for said company, both located at El Paso. 

The capital stock of the Rio Grande Company îs $200,000 dlvlded into 2,000 
shares of $100 each, of which the Atchlson Company holds and owns 1,993 
shares. The other shares stand in the names of the seven directors, 1 share 
each. The directors are: E. P. Ripley, who résides in Chicago; W. R. Brown, 
B. F. Goering, J. G. McNary, TJ. S. Stewart, J. S. Morrison, and J. F. Williams, 
ail of whom réside in El Paso, Tex. No évidence bas been submitted upon 
the question as to the real ownershlp of the stock held in the names of E. P. 
Ripley, J. G. McNary, J. S. Morrison, or J. F. Williams; but W. R. Brown 
testlfled that he has and owns 1 share of stock in the Rio Grande Company, 
but it is not for sale; that he dld not pay actual money for It; that It is 
customary of ail railroads for certain offlcers of the road to hold stock — you 
do not hâve to pay money for it — it is part of the perquisites that go wlth 
the Job ; that the other directors own their stock ; that naturally one might 
assume that the stock was given to the directors to quallfy as directors ; that 
while he owned the stock he dld not hâve it in his possession, but could get 
it easily; that he thought it was in the hands of Mr. Ripley; that if the 
Rio Grande Company should flre him, he would get the stock, but If he were 
to aecept a position wlth the Atchlson Company, it would be the right thing 
for hlm to turn It back. 

And R. F. Goering testlfled that he never pald anything for his stock, and 
dld not remember whether he ever had his stock in his possession or not; 
that the stock was glven to hlm, and that he returned It the foUowing day. 
The stock was sent to him by Mr. E. L. Copeland, who was then secretary ; 
that he does not remember whether It was sent by mail or express; that it 
came from Chicago; that the certlflcate was for 1 share of stock; that he 
dld not know before he recelved it that it was comlng to hlm; that he dld 
not know where the letter is that accompanied it; that it has been 8 years 
ago ; that he does not remember what the letter said ; that the letter probably 
requested that he sign a receipt for the share of stock ; that he is sure he 
signed a receipt for the share of stock; that he sent It back to the officiai 
who sent It to hlm; that it might hâve been a man right hère In El Paso; 
that when he turned it back he received a receipt for it; that he does 
not remember who sent the receipt back to hlm, but he is positive he got 
a receipt; that he probably filed the receipt among the records of the 
rallroad company; that the share of stock was glven to him, and he has 
the same interest In it now that he had origlnally ; that he would hâve 
to look up the original receipt, but that he would say that he would be 
willlng to take an oath that the share is his, and that he was entltled to the 
proceeds thereof ; that he has never recelved any dividends on that share of 
stock, and never asked the Rio Grande Company or the Atchlson Company for 
dividends on that share of stock ; that he does not know whether any divl- 
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dends bad ever been declared ; that if the stock had pald dlvldends, somebody 
else recelved: them and not hlm; that he has never promised anybody to pay 
for that' share at stock ; that he is not under any obligations, légal or moral, 
so far as he knows, to pay any one anythlng for the stock. 

And U. S. Stewart testifled that he owns 1 share of the Rio Grande Com- 
pany's stock and has owned it sinee 1895; that he does not know wliether 
the old share has ever been taken up and a new one issued or not ; the 
records wlU show; that the Rio Grande Company was reorganized in May, 
1914, and he thinks the stock was rçlssued; that he did not pay anythlng 
for his share of stock originally ; that he was made a directpr of the company, 
and It was neeessary to hold a share of stock ; that they wanted him as a 
dlrector, and a share of stock was put in his name; he did not subscribe for 
it ; it was just transferred to him ; that it had already been Issued, and was 
transf«rred to him by some one else ; that he, does not remember who trans- 
ferred it to him, but he thlnks H. S. Beattie. He was treasurer and secretary 
of the Rio Grande Company before him, and he took Us place and he ceased 
to be an officiai ; that he does not remember whether he actually turned the 
stock over to hlm aud put same hi his possession or not ; that he does not 
know who is the custodian of that stock now; tliflt he has no trustée or other 
person acting in the position of guardlan or superlntendent f pr hlm that keeps 
possession of his stock; that he cannot tell where that share of stock is at 
thls tlme ; that he has not kept up with that share because he does not con- 
sider that it actually belongs to him; it belongs, he supposes, tp the Elo 
Grande Company, and if he ceased to be a dlrector of the Rio Grande Com- 
pany he Would not be willlng to make affldavit that he was a bpna flde owner 
of that stock ; that as he understands it, that share of stpck was put In his 
name simply to quallfy hlm as a dlrector of the road, and he is not a.n actual 
bona flde owner of the stock. 

The offlcers of the Rio Grande Company at the tlme the suit in the state 
cpurt was eommenced were K. P. Rlpley, président, W. R. Browij, vice prési- 
dent, and XJ, S. Stewart, secretary and treasurer. E. P. Bipley Is also prési- 
dent of the Atchlson Company and of ail the other companies ownlng Santa 
Fé Unes both withln and wlthout the state of Texas. The board of directors 
of the Rio Grande Company held meetings at El Paso, and directed and 
transacted the business of the company, and U. S. Stewart performed the 
usual and customary duties of secretary and treasurer. 

II. P. QifCord was a conduetor in the empjoy of both companies, but his 
services for the Atchlson CPmpany began and ended at the boundary Une 
between Texas and New Mexico, and was performed whpUy in New Mexico. 
He performed no service for the Atchisop Company in Texas. In the opéra- 
tion of his train In Tçxas he was In the employ of and pald by the Rio Grande 
Company., 

R. J. Parker, upon whom citation was served in thé state court, was at the 
time of service one of tbe gênerai managers of the Atchlson Company; and 
was located and had his permanent résidence at Amarillo, Potter county, 
Tex. He had charge and directlpn pf the opération of its trains and the 
maintenance of its property upon its western Unes in the states of Kansas, 
Oklahoma, Colorado, and New Mexico. Said Atchlson Company also main- 
tained, and still maintains at Amarillo, the office of général superlntendent, 
superlntendent, tralnnmster, gênerai forenian, chlef engineer, and mechanieal 
superlnteiident, and they, under, the directions pf the said Parker, assisted in 
the direction of the opera,tlon of said company's trains and service and the 
maintenance of its property on its western Unes outside of Texas. It Is 
shown by the évidence that the said Parker performs his duties as such 
gênerai manager from Amarillo by means of letters and. tèlegrams, but, there 
beingno évidence to the contrary, it is to bè presumed that his said assist- 
ants perform their duties in the usual way, presuniably by tèlegrams and 
letters, ftnd also by perspnal trlps Into and out of the state of Texas ahd by 
Personal supervision, ilxcept as above Stated, the said Parker and said other 
officers of the Atchlson Compapy perform no duty with référencé to the busi- 
ness of the Atchlson OOmpany In Texas. 
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R. J. Parker was and Is also the vice président and chief operatlng offlcer 
of the Panliandle & Santa F'é Eailway Company whlch has Its principal of- 
fice at Amarillo, Potter county, Tex. This is one of the "Santa Fé Lines" and 
is in Texas. Said Parlier is also assistant to the président of the Rio Grande 
Company. 

F. G. Pettibone, as gênerai manager; W. E. Maxson, as gênerai superln-, 
tendent; J. H. Hershey, as gênerai freight agent; O. L. Clark, as land and 
tax commlssioner ; John S. Douglas, as gênerai clalm agent; J. Matthews, 
as telegraph manager, who ail réside in the county of Gai veston, state of 
Texas; and J. E. McQuillan, as mechanlcal superintendent; F. E. Taylor, as 
superlntendent ; James V. Clifford, as trainmaster; Edmund B. Fry, as chief 
dlspatcher; K. E. Shirer, as gênerai foreman B. & S. Water Service; E. S. 
Newton, as storekeeper — ail of whom réside in the clty of Cleburne, Johnson 
county, Tex. ; R. B. Smith, as clalm adjuster, who résides In GalnesvIUe, 
Cooke county, Tex., perforni work and services in the management and opér- 
ation of the Unes and railroad of the Atchison Company in the state of Okla- 
homa between Culver Junction and Shawnee, and between Paul's Valley and 
Lindsay and between Davis and Sulphur. AU of the work and service per- 
formed by thèse offlcers residing at Galveston, Cleburne, and Gainesville 
relates to the management and opération of the Unes of railway of the Atchi- 
son Company in the state of Oklahoma. Said officers issue instructions by 
letters and telegrams, respectively, from Galveston, Cleburne, and Gaines- 
ville direct to officers and agents of the Atchison Company in the state of 
Oklahoma, and by letters and telegrams they communicate conceming the 
business of the Atchison Company in the state of Oklahoma with otficers of 
the Atchison Company who réside in New York, Chicago, Topeka, and other 
places. At the time said suit was filed In the state court, and for some time 
prlor thereto, and ever since, the Unes of railway of the Atchison Company 
situated in other states hâve been nianaged and operated in the manner stated 
by officers residing In the counties of Potter, Galveston, Johnson, and Cooke 
in the state of Texas. 

Trains are operated eastwardly from Los Angeles and San Francisco by 
the Atchison Company to Texico, and by the Panhandle & Santa Fé Com- 
pany thence to the Texas state Une near Hlgglns, and thence by the Atchison 
Company northwestwardly through Oklahoma and Kansas said trains are run 
and operated over the western Unes of the Atchison Company, whlch Unes lie 
outside of the state of Texas under the direction of said Parker as gênerai 
manager and said Sears as gênerai superintendent, as has already been stat- 
ed, and they are operated over the Panhandle & Santa Fé Company's Unes 
In the state of Texas under the direction and control of said Parker as vice 
président, and the said Sears as gênerai superintendent of the Panhandle & 
Santa Fé Company. Said trains are operated continuously by the same em- 
ployés across the state Une at Texico into Texas, and by the same employés 
across the state Une into Oklahoma, said employés being the employés of the 
Panhandle & Sauta Fé Company, whlch company Is reimbursed by the At- 
chison Company for such services as they perform for It on its Unes outside of 
the state of Texas. 

Turney, Culwell, Holliday & Pollard, of El Paso, Tex., for com- 
plainant. 

Weeks & Owen and Geo. E. Wallace, ail of El Paso, Tex., for de- 
fendants. 

SMITH, District Judge (after stating the facts as above). [1] The 
action in the state court in which the judgment complained of was 
rendered, being for personal in jury, was transitory in its nature, and 
tnaintainable in any court properly obtaining jurisdiction of the per- 
son of the défendant. : Railway Co. v. Sowers, 213 U. S. 55, 29 Sup. 
Ct. 397, 53 L. Ed. 695; Dennick v. Railroad Co., 103 U. S. 11, 26 L- 
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Ed. 439; Stone v. United States, 167 U. S. 178, 17 Sup. Ct. 778, 42 
Iv. Ed. 127. 

[2] Therefore it is to be determined from the foregoing statement 
of the facts, whether or not the Atchison Company had by légal service 
been brought within the jurisdiction of the state court. If it had not, 
the injunction prayed for should be granted, for it requires no cita- 
tion of authorities to maintain the proposition that a judgment render- 
ed against a foreign corporation without notice to it as prescribed by 
law is not due process of law and is void, being in contravention of the 
Fourteenth Amendment of the Constitution of the United States. 

[3] The statutes of Texas providing for service on foreign corpora- 
tions are as foUows (Revised Statutes df Texas) : 

Art. 1830, par. 28. Foreign, private or public corporations, Joint-stocli 
companles 6r associations, not Incorporated by the laws of this state, and do- 
Ing business within this state, may be sued in any court within thls state hav- 
ing jurldsiction over the subject-matter, in any county where the cause of 
action, or a part thereof, aecrued, or in any county where such company may 
hâve an agency or représentative, or in the county in which the principal of- 
fice of such company may be situated; or, when the défendant corporation has 
no agent or représentative in the state, then in the county where the plain- 
tlfifs, or elther of them, réside. Acts of 1887, p. 131. 

Art. 1861. In any suit against a foreign, private or public corporation, joint- 
stock company or association or acting corporation or association, citatlou or 
other process may be served on the président, vice président, seeretary or 
treasurer, or gênerai manager, or upon any local agent within this state, of 
such corporation, joint-stock company or association, or acting corporation or 
association. Acts of 1885, p. 79. 

Art. 1S62. Service may be had on foreign corporations, havlng agents in 
this state. In addition to the means now provlded by law, by serving cita- 
tion upon any train conductor who is engaged in handling trains for two or 
more rallway corporations, whether sald rallroad corporations, are foreign or 
domestlc corporations, If sald conductor handles trains over foreign or do- 
mestlc corporations' track across the state llne of Texas, and on the track 
of a domestlc rallway corporation within the state of Texas, or upon any 
agent who has an ofBce In Texas, and who sells tickets or œakes contracts 
for the trftnsportation of passengers or property over any Une of rallway or 
part thereof, ôr steamship or steamboat of any such foreign corporation or 
company. For the pufpose of obtaining service of citation on foreign rall- 
way corporations, conductors who are engaged lu handling trains, and agents 
engaged in the sale of tickets or the maklng of contracts for the transporta- 
tlon of property, as descrlbed In this article, are hereby deslgnated as agents 
of sald foreign corporations or companles upon whom citation may be served. 
Acts 1905, p. 30. 

It is well settled that foreign corporations can be served with pro- 
cess within the state only when doing business th'erein, and that such 
service must b€ upon an agent who represents the corporation in such 
business. Si. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 
222; Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. 
Ed. 517; Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 Sup. 
Ct. 728, 47 L. Ed. 1113; Peterson v. Chicago, Rock Island & Pacific 
Railway Company, 205 U. S. 364, 27 Sup. Ct. 513, 51 L. Ed. 841. 

Therefore the question of service in the state court may be divided 
into three propositions : 

(1) Were the persons served such officers or agents of the Atchison 
Company as the statutes of the state provide may be served ? 
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(2) Was the Atchison Company at the time of service doing business 
in the state of Texas ? 

(3) If 80 did the persons served represent said Atchison Company 
in such business? 

[4] First taking up the persons served at El Paso, it seems clear 
f rom the évidence that at the time of the service of citation upon them 
neither W. R. Brown nor R. F. Goering was in the employ of the 
Atchison Company or the officers or agents of said company in any 
capacity. 

L. F. Gififord was in the employ of the Atchison Company as con- 
ductor, but performed no service for it in the state of Texas. He 
was also in the employ of the Rio Grande Company as conductor, 
and his train was operated over both lines, but on crossing the state 
Une into New Mexico he became the agent of the Atchison Company, 
and in crossing the state line into Texas he ceased to be the agent of 
that company and became the agent of the Rio Grande Company. As 
an essential to the validity of the service upon him it was necessary that 
he should at the time of service hâve been the représentative of the 
Atchison Company in business then being donc by it in Texas. This 
essential was lacking. Peterson v. Chicago, Rock Island & Pacific 
Railway Company, 205 U. S. 364, 27 Sup. Ct. 513, 51 L. Ed. 841. 

[5-7] It is contended by counsel for défendants that the Rio 
Grande Company was owned and operated by the Atchison Company ; 
that by reason thereof the Rio Grande Company and its agents were the 
ageuts of the Atchison Company ; that through such agents the 
Atchison Company was doing business in Texas ; and that the Rio 
Grande Company was a mère mask and dummy through which the 
Atchison Company transacted its business in Texas. Under the évi- 
dence and authorities I do not think this contention can be maintained. 
No question is raised as to the validity of the Rio Grande Company. 

Article 6406 of the Revised Statutes of Texas forbids the acquisition 
or ownership of any railroad within the state by any corporation ex- 
cept one chartered under the laws of the state; and section 6, article 
10, of the Constitution of Texas forbids the consolidation of any rail- 
road organized under the laws of the state, with any railroad organiz- 
ed under the laws of any other state or of the United States. Hence 
the organization of the Rio Grande Company and the opération of 
its line by it was in harmony with the policy of the state of Texas in 
such matters and consistent with the Constitution and the laws of the 
state. And if, as contended, the Atchison Company had in fact be- 
come the real owner of the Rio Grande Company's railroad and was 
operating it as such owner, such ownership and opération was unlaw- 
ful. However, if as a matter of fact the Atchison Company was the 
real owner and operator of the Rio Grande Company's railroad, wheth- 
er lawfuUy or unlawfuUy it should be held that such fact constituted 
doing business in Texas and the service in the state court should be 
held to' be valid. Cases may be found holding that where one corpora- 
tion uses another corporation as a "mask" or a "dummy" to defraud, 
the person defrauded may sue the former corporation for any damages 
he may theréby sutïer. 
248 F.— 62 
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It is àlso true that one corporation may so use another corporation 
as to bring into existence equities in favor of a third party upon which 
such third party may maintain an action against the former. But such 
is not tlie case hère. The question in the state court was, and the 
question hère is, pur'dy and simply one of jurisdiction, and in no sensé 
did it enter into the merits of the case or affect the right of said Kelso 
to recover in a court having jurisdiction. His cause of action arose 
in the state of California, and the courts of that state were open to 
him, and of course it is to be presumed that he could secure in those 
courts every right to which he was entitled. And, as already stated, he 
also had the right to bring his suit in any court having jurisdiction lof 
the subject-matter, and which could by proper service secure jurisdic- 
tion over the person of the Atchison Company. He chose to bring his 
suit in a Texas court. He does not and cannot claim any rights àccru- 
ing to him from fraud or déception or any other conditions producing 
equities in his favor arising from any alleged connection between the 
Atchison and Rio Grande Companîes. The question is, Were the ac- 
tual relations of thèse two companies such as to justify the holding 
that the business of the Rio Grande Company in Texas was in truth 
and in fact the business of the Atchison Company? It is cleàr they 
were not; 

The Rio Grande Company was a separate légal entity, possessing ail 
the légal attributes of a valid railroad corporation. It had its own 
officers and board of directors, who had and exercised the immédiate 
and exclusive supervision and control and management of its proper- 
ty and business. It had its own employés, its own treasury, and its 
own rules and régulations. It kept its own accounts, and had no 
relations with the Atchison Company inconsistent with its own manage- 
ment and proprietary interest. And there is no évidence that the 
Atchison Company owned any proprietary interest in the property of 
the Rio Grande Company c)r exercised, or attempted to exercise, any 
control or management over its business. 

It is true that a large majority and possibly ail the stock of the Rio 
Grande Company was owned by the Atchison Company, but this fact 
does not even tend to show that the latter owned or controlled the 
property of the latter or gave it the right to control its business. The 
property of a corporation is owned by the corporate entity, and not 
by the owner or owners of its stock. This is true whether the stock 
is owned by two or more persons or only one, or whether it is owned 
by a natural përâon or by a corfioration engagèd in the same business. 
Cook on Corporations, § 709, and authorities therein cited; Petierson 
v. Chicago, Rock Island & Pacific Railway Company, 205 U. S. 364, 
27 Sup. Ct. 513, 51 L. Ed. 841; Pullman Palace Car Co. v. Missouri 
Pacific Company, 115 U. S. 587. 6 Sup. Ct. 194, 29 L. Ed. 499; Conley 
V. Mathieson AlkaH Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 h. Ed. 
1113. 

The fact that the two corporations had the same président and had 
comnion agents àhd employés to a certain extent does not altér the 
case as the évidence showed they were paid in proportion to the busi- 
ness donc for each company. 
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TTierefore it must be held that at the time of service in the state 
court the Atchison Company was net doing business in El Paso county, 
and that neither the service upon W. R. Brown, nor upon R. F. Goer- 
ing, nor upon L. F. Gifford was sufficient service upon or secured 
jurisdiction over said company. 

[8, 9] The only other person upon whom service in the state court 
was had was R. J. Parker. He was located at Amarillo, Potter coun- 
ty, Tex., and was a "gênerai manager" of the Atchison Company, one 
of the agents expressly designated by the statutes of the state upon 
whom service of a foreign corporation might be made. Therefore 
the only question as to him is whether or not at the time of service he 
was the représentative of the Atchison Company in relation to any 
business it was then doing in Texas. There is no dispute as to the 
facts regarding this question. Said Parker was located at Amarillo, 
where he kept an office at which he performed his duties as the gênerai 
manager of said company. The Unes of said company's railway under 
his management were extensive, and were in the states of Oklahoma, 
Kansas, Colorado, and New Mexico, but did not extend into Texas. 
His duties in relation to said Unes were to direct the opération of the 
trains and service upon said Unes and to look af ter the maintenance of 
the company's properties upon said lines and he performs his duties 
from Amarillo by means of telegrams and letters. There are also at 
Amarillo other employés of said Atchison Company, to wit, a gênerai 
superintendent, superintendent, trainmaster, gênerai foreman, chief 
engineer, and mechanical superintendent, and they, under the directions 
of said Parker, assist him in the performance of his duties. Upon this 
state of facts I hold that said company was doing business in Texas, 
and that service upon said Parker was proper, and brought said com- 
pany within the jurisdiction of the state court in El Paso, and, the 
company not having objected to the venue, said court properly ren- 
dered judgment by default. The question whether a foreign corpora- 
tion is doing business in a given state is to be determined from the 
facts of each particular case, and not from any fixed definite rules. 
The service performed for the Atchison Company in Texas was an 
essential part of its business, for the protection pf which the company 
could invoke the laws and the courts of the state. It was in no 
sensé spasmodic or temporary, but permanent and continuons, in its 
nature, such as to indicate the présence of the corporation itself in the 
state. 

There are many décisions — too numerous to be cited hère — in which 
given statements of f act are discussed and held to show, or not to 
show, the doing of business by a corporation in a state, but I believe 
a careful examination of them with proper déductions will support the 
conclusion I hâve reached in this case upon this point. One case I 
consider specially strong in support of my conclusion is Washington, 
Virginia Railway Co. v. Real Estate Trust Co., 238 U. S. 185, 35 Sup. 
Ct. 818, 59 L. Ed. 1262. 

[10] I do not agrée with the contention of complainant that the 
service upon said Parker wâs invalid, because the cause of action 
upon which the suit was brought in the state court arose outside of 
the state of Texas. The cases of Old Wayne Life Association v. 
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McDonough, 204 U. S. 22, 27 Sup. Ct. 236, 51 L. Ed. 345, and Simon 
V. Southern Railway Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 
492, cited in favor of this proposition, are not in point. In those 
cases "substitUted" service was had, and in neither case was service 
had uppn an agent of the corporation, and therefore, if good at ail, 
it could be good only in causes of action arising out of the business of 
the corporation in the state in which the suit was brought. It is not 
beUeved that any décision of â fédéral court can be found holding that 
vfcfhere service was had upon the agent of a foreign corporation doing 
business within the state where suit is brought, such service is not good 
because the cause of action did not arise in that state. The statutes 
of the various states providing for service upon foreign corporations 
seem to be based upon the theory that an agent doing the business of 
a corporation in a state brings the corporation itself into the state, and 
that it may fairly be presumed that sUch agent would notify the gov- 
erning body of the corporation of any service of citation upon him. 
No such presumption may be indulged in cases where there is sub- 
stituted service upon an officiai of the state and not upon an agent of 
the corporation. 

In view of the foregoing opinion I hold that the judgment in the 
state court was rendered upon valid service, and is itself valid. There- 
fore the injunction prayed for should be denied, and judgment is 
rendered accordingly. 



tJNITED STATES v. SIMON et al. 

(District Courti B. D. Pennsylvania. December 1, 1916.) 

No. 4979. 

1. Ceiminai. Law ®=>99 — Jxjrisdiction of Sobjet-Matter and Peeson — Re- 

sort TO Peocess. 

In every proceeding, whetlier crlmlnal or civil, before tlie cause can 
be determlned by a court and judgment given agalnst défendant, the 
court must bave jurisdiction of the subject-matter and of the person of 
the défendant, so that, though jurisdiction of the subject-matter may 
exist, Bome process mvist be resorted to in order to brlng défendant Into 
court, whlch process must be a lawful process, In the sensé that it must 
be such as the law recognizes as sufflcient to justify the flnding that 
the parties whose rlghts are to be adjudged are before the court, wlth the 
opportunity to be heard. 

2. Cbiminal Law <g=399— Modes to Bbing Défendant to TriaI/ — Complaint 

— Peesentment oï Grand Jury — Information. 

In crimlnal procédure agalnst Individuals, several modes to bring de- 
fendant to trial bave come to be well known and accepted as usual, and 
therefore regular, ail being followed by a trial in open court. One is by a 
complaint, followed successively by a warrant of arrest, a prellminary 
hearlng before a maglstrate, and an Indictment of à grand jury; a 
second is by the presentment of a grand Jury, followed by the issuance of 
a bench warrant, without the prellminary complaint and hearlng; and 
a thlrd Is an information emanating from the officiai représentative of 
the sovereign power, in lieu of the other procédure precedlng the indict- 
ment. 

®=9Fai other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dleests & Indexes 
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S. Food ®=18— Criminal PnosEcrTioN — Pbocedtjbe — Recognized Chaeacter 

CONSÏITUTIONALITY. 

Tlie practice foUowed, In prosecutlng Individuals by Information for 
violating Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (Comp. 
St. 1916, §§ 8717-8728), by shipping adulterated and misbranded brandy 
from one state into another, must be in accord witti recognized procédure, 
and must not be withln tlie Inliibitions of the fédéral Constitution. 

4. Inuictment and Information <S=s>40 — Pbosecution by iNroRMATioN — 

CONSTITUTIONALITY LEAVE TO FiI-E. 

Prosecution for a criniinal offense, as a violation of the Food ard Drugs 
Act, by information filed without formai leave of court by tb.e United 
States attorney, acting on a report by the Secretary of Agriculture, is 
not prohibited by the fédéral Constitution, the provisions of which as to 
abuse of process are direeted against arrests and seizures; it being a 
mère matter of practice, for régulation by the courts, whether leave to 
file information is formai, to be assumed unless and until cballenged, or 
actual, the former being the established practice. 

Information was filed against Léo Simon and Fanny Brunhild, 
trading as Brunhild, Simon & Co., alleging shipment in violation of 
the Food and Drugs Act of adulterated and misbranded brandy. On 
motion to quash the information. Denied. 

On April 28, 1916, the United States attorney for the Eastern district of 
Pennsylvania, acting upon a report by the Secretary of Agriculture, flled in the 
District Court of the United States for said district an information against Léo 
Simon and Fanny Brunhild, trading as Brunhild, Simon & Co., Philadelphia, 
Pa., alleging shipment by said défendants, in violation of the Food and Drugs 
Act, on March 24, 1915, from the state of Pennsylvania into the state of New 
Jersey of a quantity of brandy which was adulterated and misbranded. The 
article was labeled, in part: "A Compound of Brandy and Grain Distillate 
* * * Cal. Brandy." Analysis of a sample of the article by the Bureau of 
Chemlstry of tbis départaient showed the followiiig results, expressed as 
^ grams per 100 liters to 100 proof, unless otherwise indicated: 

Proof (degrees) 88.2 

Acidity as acetic 19.0 

Fusel oil 24.9 

Esters 10.0 

Aldéhydes 1.4 

Furf ural 0.3 

Thèse results show the addition of a considérable portion of neutral spirits. 
Adultération of the article was alleged in the information for the reason that 
a certain substance, to wit, neutral spirits, had been substituted, whoUy or in 
part, for California brandy, which the article purported to be. Misbranding 
was alleged for the reason that the following statement regarding the article 
and the ingrédients and substances contalned therein appearing on the com- 
mercial end of the keg, to wit, " * * * Cal. Brandy," not corrected by the 
additional statement, on tbe opposite end of the barrel, to w;it, "A Compound 
of Brandy and Distillate," was false and misleading, in that it indicated to 
purchasers thereof that the article consisted wholly of California brandy, and 
for the further reason that it was labeled as aforesaid, so as to deceive and 
mislead purchasers Into the belief that the said article consisted wholly of 
California brandy, when in truth and in fact it did not, but did consist of, 
to wit, a mixture of California brandy and neutral spirits. 

On May 10, 1916, the défendants flled thclr motion to quash the Information, 
which motion was denied, as wiU more fully appear from the opinion of the 
court. 

®=»For otter cases ses aame toplc & KKY-NtJMBER in ail Key-Numbered Digests & Indexes 
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Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst, U. S. 
Atty., both of Philadelphia, Pa. 

lyèvi Cooke, of Washington, D. C, for défendants. 

DICKINSON, District Judge. The district attorney, in his officiai 
capacity, instituted proceedings against the défendant for a violation 
of the food and drugs statutes through and by an information. The 
défendant bas moved to quash the proceedings because, as is averred, 
they did not in actual fact hâve the previous sanction of an allowance 
by the court. 

[1] In every proceeding, whether criminal or civil, before the cause 
can be determined by a court and judgment go against the défendant, 
the court must bave jurisdiction of the subject-matter and of the per- 
son of the défendant. The first is necessary because the court cannot 
proceed to render judgment unless vested with the lawf ul power and 
authority to do so.; The second is necessary in order to meet the re- 
quirement of justice that both sides shall be heard. Although, there- 
fore, jurisdiction of the subject-niatter may exist, some process 
must be resorted to in order to bring the défendant into court. This 
process, it is clear, must be a lawful process, in the sensé that it must 
be such as the law recognizes as sufficient to justify the finding that 
the parties whose rights are to be adjudged are before the court with 
the opporttmity to be heard. Hence we bave provisions made for 
forms of writs and the manner of service. The established practice 
of the courts sijpplies us with information of what thèse provisioris are. 
The sanction or authority for some of them is to be found in statutes; 
for others their accepted usage in a long-established practice or in the 
récognition of the inhérent power of the courts to adopt and issue 
appropriate writs of process. 

[2] In criminal • procédure against individuals, several modes of 
bringing the défendant to trial hâve come to be well known and ac- 
cepted as usual and because of this, regular. They are ail followed 
by a trial in open court. One is by a complaint, followed successive- 
ly by a warrant of arrest, a preliminary hearing before a magistrate, 
and an indictment by a grand jury. Another is by the presentment of a 
grand jury, followed by the issuance of a bench warrant without the 
preliminary complaint and hearing. Still another is an information 
emanating from the officiai représentative of the sovereign power, in 
lieu of the other procédure preceding the indictment. In the course 
of time some of thèse processes, although recognized as lawful in the 
sensé of being authorized by law, were or were thought to be at least 
f raught -Wath the pqssibility of abuse resulting in oppression. 

[3] Out of this sprang the provisions of the Constitution of the 
United States and Hke provisions of the Constitutions of différent 
States. The practice of thé courts must, of course, yield to thèse man- 
dates. The practice followed in the instant casé must theréfore meet 
thèse two tests. Itmust be.in acco]:d with recognized procédure and it 
must not be within the inhibitions of the fédéral Constitution. 

[4] The légal literature of the subject supplies us with a rich mine 
of learning, an opening irito which is afforded by the opinion in Weeks 
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V. U. S., 216 Fed. 292, 132 C. C. A. 436, L. R. A. 1915B, 651, Ann. 
Cas. 1917C, 524. Into this, however, we need not delve, further than 
to extract the fact that prosecutions by information hâve long had a 
recognized place in criminal procédure. This narrows the inquiry 
înto the constitutional provisions. It is clear that they are directed 
against arrests and seizures, and because of this hâve no application 
to the case bef ore us. In f orm, informations proceed with the leave of 
court. Whether this leave is made formai or actual is a matter of 
practice, to be regulated by the courts. Actual leave may be exacted, 
or it may be permitted to be assumed, unless and until challenged. 
The latter we think to be the established practice, and to be on the 
whole the better practice, because it leaves the propriety of the pro- 
ceeding to be determined on its merits. The distinction between pro- 
ceedings in which the sovereign is directly concerned and those which 
directly concern private persons is of doubtful practical value. It nar- 
rows and limits the control of the courts over its process by shifting 
the inquiry from the broad one of whether the proceéding should go 
on to a narrow inquiry into the mère nature of the offense charged. 

The practice, adopted, as we are inforiïied, in the Western district 
of this circuit, of requiring actual leave before permitting informa- 
tions to be filed présents certain advantages, as does the practice fol- 
lowed in other jurisdictions of permitting leave to be assumed until 
challenged, but each comes in the end to be the same. We find no 
abuse of process in the présent case, and no reason to revoke the leave, 
by virtue of which the information purports to hâve been filed. 

The motion to quash is denied. 

On December 11, 1916, the défendants entered pleas of guilty to the Informa- 
tion, and the court imposed a fine of $25. 



In re MacDONALD. 

(District Court, S. D. New York. October 30, 1917.) 

No. 146. 

Officers ®=3lOO(2) — Compensation of Shipping Commissionebs — Extra Al- 

LOWANCES. 

Under Eev. St. § 1765 (Comp. St. 1916, § .3234), which provides that "no 
offlcer in any branch of the public service, or any other person whose 
salary, pay or émoluments are flxed by law or régulations, shall receive 
any addltional pay, extra allowance, or compensation in any form what- 
ever, for the disbursement of public money, or for any other service or 
duty whatever, unless the same is authorized by law, and the appropria- 
tion theref or expllcitly states that it is for such addltional pay, extra 
allowance, or comj)ensation," a shipping commissioner, who receives a 
salary flxed by law, is not entitied to a fee from the wages of a deceasea 
seaman, paid to him, and which he is required to deposit in the registry 
of the District Court. 

In the matter of the wages and eflfects of J. T. MâcDonald, a de- 
ceased seaman, late of the steamship Notano. On question of allow- 
ance of fées to shipping commissioner. Fées disallowed. 

$=9FoT otber cases see same topic & KëY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Francis G. Caffey, of New York City (John Hunter, of New York 
City, of counsel), United States Attorney. 

William J. Mahon, of New York City, for shipping commissioner. 

MANTON, district Judge. The widow of the above-named de- 
ceased seaman asks for the payment to her of the sum of $405 due the 
deceased for wages, which had been paid to the United States ship- 
ping commissioner, who in turn deposited the said money in the 
registry of this court. A provision in the order submitted to the 
court directs that $5.99 be paid to the shipping commissioner and $6 
to the clerk of the court as his proper costs and charges. The United 
States attorney has asked me to reconsider a ruHng heretofore made, 
in which I allowed the shipping commissioner fées on such application, 
in an opinion handed down on December 14, 1916. Matter of J, H. 
Johnson, a Deceased Seaman, 251 Fed. 319. In rendering the déci- 
sion on that day, and thus stating the rule for this district, I followed 
Judge Morton, sitting in the District Court of Massachusetts, ■ in the 
case of United States v. Grant, 224 Fed. 644. The United States attor- 
ney. on this application, calls my attention to a récent décision of the 
United States Suprême Court, May 21, 1917 (Lewis, etc., v. United 
States, 244 U. S. 134, 37 Sup. Ct. 570, 61 L. Ed. 1039), where, pass- 
ins; on section 1765 of the Revised Statutes (Comp. St. 1916, § 
3234), providing: 

"No offleer In any branch of the puViUe service, or nny other perron whose 
salary, pay, or émoluments are flxed by law or régulations, sliall recelve any 
addltional pay, e-ttra allowance, or coiiipeiisatlon in any form whatever, for 
the disbursemont of public money, or for any other service or duty whatever, 
nuless the same is nuthorlzed by law, and the appropriation therefor expliclt- 
ly States that It Is for such addltional pay, e.xti-a allowauces, or compensation" 

— the court says : 

"We are of opinion that section 1765 of the Revised Statutes, • • • 
above qiiotcd, prevents the allowance of the claim for fées. ïhls section Is 
gênerai in Its application, and fixes tlie compensation of officers of the Unitod 
States at the salary established by law, nnless the additioual compensation is 
authorized and expllcitly appropriated foi*." 

The United States attorney admits that, if Judge Morton's opinion 
in United States v. Grant, supra, is correct, the shipping commission- 
er hère is entitled to the fee he asks for. The United StateS Shipping 
commissioner, for this district, receives the salary of $5,000, fixed by 
law. Section 4543 of the Revised Statutes (Comp. St. 1916, § 8332) 
provides, among other things, that every shipping commissioner shall, 
within one week from the date of receiving the wages and effects of 
deceased seamen, pay the same into the registry of the District Court, 
subject "fo such déductions as niaybe allowed by the District Courts 
for expenses ineurred in respect of such money and effects." . In the 
Lewis Case, 'the deceased was sufveyor gênerai for Louisiana for the 
fiscal year beginning July 1, 1909, and ending June 30, 1910. He 
brought Suit iû.the Court of Claims to recoyer a sum of money claim- 
ed to belong to him as perquisites bf his office. The Suprême Court 
held he was not entitled to it, in view of section 1765. 

Section 4501 (Comp. St. 1916, § 8287) provides for the appointment 
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of the United States shipping commissioner, section 4592 provides 
for his fées, and section 4594 (section 8378) provides that in no case 
shall the salary, fées, or émoluments of any officer appointed under 
this title be more than $5,000 per annum, and any additional fées shall 
be paid into the treasury of the United States. Judge Morton, in the 
case of United States v. Grant (D. C.) 224 Fed. 645, said: 

"In this district ever slnce the passage of the Shipping Cômmlssloners' Act, 
the commissioner has always turned over the entire f und, and has received 
his compensation from the court, 

"In 1873, Judge Shepley, Circuit Judge for this circuit. In the flrst case 
wlth which he dealt under the act, ordered that the commissioner should be 
pàid from the fund the sum of $2 and 1 per cent. The commissioner has ever 
slnce, by order of court, received this amount in each case. No objection has 
hltherto been ralsed by the United States. Judge Shepley seems to hâve gone 
thoroughly Into the question, for he seems also to hâve passed on the question 
of clerk's fées in such cases. United States v. Hill (O. 0.) 25 Fed. 375-377. 

"Under section 4543 [Comp. St. 1916, § 8332], the commissioner is required 
to turn over the money, wages, and effects of deceased seamen, 'subject to 
such déductions as may he allowed by the Circuit Court for expenses In- 
curred In respect to such money and effects.' This plainly glves the court 
the power to allow expenses in such cases ; and 'expenses' may Include proper 
fées to the commissioner, vpho is not required to do such vpork for nothing. 
There seems to be no other construction which vjfould authorlze the court 
to pay the clerk's fées from the fund (which is not objected to by the United 
States attomey), nor the obviously necessary expenses in connection wlth 
'efCects.' Section 4545 [section 8334] does not mean that ail the money paid 
Into court by the commissioner shall be paid to the treasurer. 

"It must be presumed that the order of Judge Shepley was in conformity 
wlth the statute, which mentions only 'expenses,' and that the allowance to 
the court was made as part of the expenses in such cases. The efCect of the 
order seems to be that the commissioner shall reçoive his expenses, which are 
determlned to be .f2 and 1 per cent, in each case. The amounts are generally 
small, and the commlssloner's expenses are dlfflcult to ascertaln." 

In deciding as I did in the previous case (J. H. Johnson, deceased 
seaman), I felt constrained to follow the authority of United States 
v. Grànt, supra. I think, however, this is inconsistent with the more 
récent opinion in Lewis v. United States, as it construes section 1765 
of the Revised Statutes, The commissioner and his counsel hâve not 
submitted a niemorandum on this application, and his counsel frank- 
ly stated orally that he was not desirous of obtaining the fées asked 
for, if granting the same would be inconsistent with the holding in 
the Lewis Case. Therefore the allowance asked by the commissioner 
must be disallowed, and he is not entitled to any fées other than the 
salary fixed by law, to wit, $5,000. 

An order may be presented, directing payment with this modifica- 
tion. 
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AERUE V. CONSOLIDATION CO AL 00. et al. 

(District Court, S. D. New York. November 9, 1917.) 

No. 151. 

Shipping ®=s56— Beeach ov Cïiarter — Liabilitt. 

A charterer of a schooner then lying in Venezuelan waters, wjiere she 
had been for six, weeks.subchartered ber to carry a cargo of, cocoanuts 
from à Cuban port to New York, ttie vessel to ,prpceed at once to enter 
upon tiiC; cjiarter, and tobe tight, stanch, strong, and in every way ûtted 
for the voyage. Because of havirig laln s,o long In tropical waters, her 
bottom was foui with barnacles, and from that cause and want of bal- 
last which eould not be obtained, she was unabie to make the Wlndward 
Passage, but ,went around Cuba and stopped for cjleaning at Key West, 
wlth the r'esiilt that she dld not reach. the port of Ipadl^ngl for two 
months aijd the cargo suffered serions damage. Helâ, Ofx tbe évidence, 
thai theowoer and master were pot in fault, but that thedelay in ar- 
rivai was à breach of the subcharter, and rendered the. charterer,, which 
wàs chàrgeaWe with knowledge of her probable condition, Uable to the 
subcharterer for, the damage. 

In Admiralty. Suit by M. S. Arruë agàînst the Consolidation Coal 
Company, with, the United Line^ Incorporated, impleaded, Decree 
for libelant against the Coal Company alone. 

William F. Purdy, of New York City, for libelant. 

James K. Symmers, of New York City, for respondent Consolida- 
tion Coal Go. 

T. Catesby Jones, of New York City, fOr respondent United Line, 
Inc. 

MANTON, District Judge. On the 28th of December, 1915, the 
United Line, Incorporated, chartered the schooner Bayard Hopkins 
to the Consolidation Coal Company for two round trips frorn Balti- 
more, Md., to Càrenero, Venezuela. On the 28th of December, 1915, 
the Consolidation Coal Company, as agent, chartered the Bayard Hop- 
kins to the libelant, to carry a cargo f rom Bai^acoa, Cuba, to New York. 
This latter charter party was made while the Bayard Hopkins was 
at La Guayra. The ship arrived on her first voyage at Carénero on 
November 14, 1916, at 6 :30 p. m. Shç fïnished discharging cargo on 
November, 27 th, and arrived at La Guayra November 28th. She re- 
mained at La Guayra, awaiting .orders from the charterer, until the 
master was notified to proceed to Baraçoa on December 31st. 

When the ye^sçl left the port qf New York and proceeded to 
Venezuela, she was tight, stanch, and strong, as contracted for in the 
charter. On the voyage from La Guayra to Baracoa, the ship en- 
countered heavy, rough weather before she arrived at the Haitian 
coast, resulting in damage to her sails. While lying in tropical wa- 
ters during this waiting period of almost a month and a half, her bot- 
tom became foui with barnacles as large as hens' eggs. This impeded 
the progress of the vessel, so much so that the master concluded it 
would be impossible to get through the Windward Passage, the short- 
est route to Baracoa from La Guayra. The master first attempted 

©swPor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to make his way through the Windward Passage, but gave up the ef- 
fort as unsafe, in view of the prevailing riortheasterly wind and the 
foulness of the bottom of the schooner. At this time she had no bal- 
last, and the crédible évidence warrants the finding that there was no 
ballast to be obtained at the nearby ports where she might call. 

There was no ship railway where the vessel might be docked (short 
of Key West) and the barnacles removed f rom it. The ship made for 
Key West, and arrived there on February 5th, and was fumigated on 
February 8th. Hère her bottom was cleaned, new sails were furnish- 
ed, and she completed her voyage, sailing from Key West on Febru- 
ary 24th, and arriving at Baracoa on March 2, 1916. There is some 
testimony that ballast was obtainable at a port near the course of 
the vessel, but I think the testimony ofïered on behalf of the respond- 
ent United Line, Incorporated, is the more crédible and sufficiently 
négatives the claim of the libélant that ballast was obtainable. I am 
satisfied that the master of the ship did ail that was reasonably to be 
expected of him in making this voyage, and that the failure to take 
the shorter course was not due to any neglect or fault on his part, but 
due to conditions for which he is not responsible. 

The libel was filed against the Consolidation Coal Company, and, 
under admiralty rule No. 59, the Consolidation Coal Company bas 
brought in the ship. I consider this ill-advised, for the évidence does 
not warrant a finding against the United Lille, Incorporated, and the 
decree will go in its favor. 

The claim of unseaworthiness of the vessel, in the sensé that her 
sails were def ective, or that she was unable to make the course through 
the Windward Passage, as other vessels did, is not supported. It is 
true that, if the bottom was clean and she had ballast, she could hâve 
made this course and thus hâve arrived at Baracoa in seasonable time. 
' This finding, however, does not release the Consolidation Coal Com- 
pany from responsibility. The Consolidation Coal- Company made its 
contract, when it must be charged with knowledge ôf the conditions 
as they existed, or else it failed to obtain information which was ob- 
tainable, and which would inform it of the condition of the ship at 
that time. For example, it did know, or should bave known, that 
the vessel was lying in tropical vi'aters for this period of time, where 
her bottom was likely to become foui. There is no évidence to indi- 
cate that it made any inquiry as to the condition of the vessel after 
its period of six weeks in tropical waters. The évidence shows it 
made this contract with the libélant, in which it obligated itself to 
furnish the Bayard Hopkins to carry a cargo of cocoanuts, and cove- 
nanted as follows: 

"Said vessel to be tlght, stanc:]i, and strong, and In every way fltted for 
such a voyage and recelve on board dming the aforesald voyage the merchan- 
dlse herein mentioned. The said party of the second part doth engage to 
provide and furnish to the said vessel a fnll cargo under and upon declî of 
cocoanuts and/or other ordinary lavvful merchaiidise." 

The delay in reaching the port of Baracoa was an unreasonable de- 
lay within the reasonable construction of the phrase "to proceed at 
once to enter upon this charter." In my opinion the Consolidation 
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Coal Company cannot oflfer, as its excuse for its failure to carry out 
its contract, the commendable excuses ofïered to the court by the im- 
pleaded United Line, Incorporated, for hère it entered into a solemn 
contract when it knew, or should hâve known, of the conditions con- 
fronting the master of the ship, which resulted in delay in the voyage. 
The failure to proceed as reasonably expected within the terms of the 
contract is a breach thereof, for which the Consolidation Coal Com- 
pany should respond for the loss sustained by the libelant. The libel- 
ant's cargo was damaged, and there is ample proof to sustain his claim 
of loss, to wit: 

Increased frcight ? 415 00 

Détérioration on arrivai in Baraooa 1,975 60 

Cables to New York and Guantanamo 50 00 

Loss of cargo on arrivai in New York » 1,040 00 

— ^making a total sum of $3,480.60, for which a decree may be entered 
against the Consolidation Coal Company. 



In re CORBITT. 
(District Court, S. D. Georgia, S. W. D. March 25, 1915) 

1. MoKTOAGEs «=»98 — Construction — What Law Governs. 

In determining in a bankruptcy proceeding the construction and effect 
of a mortgage, the law of the state where the land Is located governs. 

2. MOKTQAGES ®=5l6 — VaLIDITY — ADVANCES. 

Under Civ. Code Ga. 1910, § 3257, declaring that no particular form Is 
necessary to constltute a mortgage, but that it must fairly Indicate the 
création of a lien, and specify the debt to secure which it is glven and 
the property ou which it is to take effect, a mortgage to secure a 
note due, as well as any gênerai or spécial balance due from the mort- 
gagor up to the value of the property, which was deseribed as belng of 
the value of $5,000, is sufficlently deflnite to be valld as a mortgage for 
future advances up to $5,000 ; it appearing that the mortgagee, who was 
B cotton factor, contemporaneously wlth the exécution of the mortgage, 
took from the mortgagor a wrltten obligation to shlp certain cotton to the 
mortgagee, who ngreed to act as the mortgagor's factor. 
3. Mortqages iS=>48(2) — Validitt — SoFFictENCY OF Descbiptioit. 

A mortgage, which deseribed the land as having a frontage of a certain 
number of feet and extendlng back a stated distance, and which set out 
the boundarles on each side, and further deseribed the property as belng 
the same which was conveyed to the mortgagor by a deed of certain date 
and recorded on a specified date, fully Identlfied the land. 

In Bankruptcy. In the matter of A. Corbitt, bankrupt. On ex- 
ceptions to the report of the référée, sustaining the claim of the mort- 
gagee to the proceeds of certain property. Exceptions overruled, and 
referee's report confirmed. 

R. A. Hendricks, of Nashville, Ga., for Bank of Willacoochee. 
O'Byrne, Hartridge & Wright, of Savannah, Ga., for John Flan- 
nery & Co. 

BEVERLY D. EVANS, District Judge. From the report of the 
refereé it appèars that certain real estate belonging to the bankrupt 

^=:3For other cases see same topic & KBY-NUMBER Id aU Key-Numbered Uigests & Indexes 
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and incumbered by mortgage to the John Flannery Company, and 
claimed by the Bank of Willacoochee under a deed of posterior date, 
was sold by the bankrupt's trustée under an order stipulating that ail 
incumbrances, liens, and claims on the real estate be divested by the 
sale and attach to the proceeds. The proceeds of the sale amounted 
to less than the debt secured by the mortgage, and were awarded to 
the mortgagee, and the Bank of Willacoochee filed exceptions to the 
referee's report and to his conclusions of law and fact. 

[1,2] 1. The mortgage of the bankrupt to the John Flannery Com- 
pany discloses that it was given "to secure the payment of the sum of 
five hundred and fourteen ^'/loo dollars, which I justly owe to said 
corporation, as evidenced by my certain promissory note, dated Sep- 
tember 21, 1910, and made payable to their order on the Ist day of 
January, 1911, as well as any renewals in whole or in part thereof, 
and also any gênerai or spécial balance due by me to said the John 
Flannery Company, up to the value of the property herein described." 
The mortgage further contained a statement that the hypothecated 
property was valued at $5,000. The mortgagee was a cotton factor, 
and contemporaneously with the exécution of the mortgage took f rom 
the mortgagor a written obligation to ship a certain number of baies 
of cotton to the mortgagee, who had agreed to act as his factor for the 
sale of it during the season of 1910-11. The mortgagee advanced to 
the mortgagor various sums of money, and one of the questions made 
by the exceptions is whether such advances were secured by the mort- 
gage. The contention of the Bank of Willacoochee is that the debt, 
represented by the advances, is not sufficiently described in the mort- 
gage, so as to indicate any particular debt. 

The construction of the mortgage, and its effect in this particular, 
are controlled by the Georgia statute (Civil Code 1910, § 3257) which 
déclares : 

"No particular form Is necessary to constltute a mortgage. It raust clearly 
indicate the création of a lien, specify the debt to secure which it is given, and 
the property upon which it is to take effect." 

Applying this Code section, the Suprême Court of Georgia has held 
that a mortgage on real estate, given to secure "advances" to be made 
by the mortgagee to themortgagor for 1870, is not invalid for want of 
description of the debt intended to be secured; the debt specified 
being moneys advanced for carrying on the mortgagor's farm for the 
year 1870. Allen v. Lathrop, 46 Ga. 133. In construing the Code 
section, McCoy, J., said that : 

The statute "requires that the debt or duty of the mortgagor shall be speci- 
fied ; it does not say that such duty shall be spécifie and précise. It may be 
Indeflnite, as to Indemnify a surety for whatever he may pay In a certain event, 
or to hold one harmless for whatever may happen under certain clr- 
cumstances." 

This construction has been consistently followed, and future ad- 
vances expressed in language similar to that employed in this mort- 
gage, as being secured by the mortgage, hâve been held sufficiently 
definite to describe the debt intended to be secured. Rester v. Gaird- 
ner, 128 Ga. 531, 58 S. E. 165 ; Bank of Cedartown v. Holloway- Smith 
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Co., 146 Ga. 700, 92 S. E. 213. I think the mortgage. sufficiently identi- 
fied the debt as a certain described note, and future advances te the ex- 
tent of $5,000. 

[3] 2. The mortgage was upon two parcels of land. Each parcel 
was described as having a frontage of a certain number of feet, and 
extending back a stated number of feet, and the boundaries on each 
side of it being stated, and being further described as being the same 
property conveyed to the mortgagor by his grantor by deed of a cer- 
tain date and recorded on a specified date, in a named book in the 
clerk's office of the superior court of the county where the land was 
located. This description fully identifies the land. 

3. The main issue of fact was whether there had been an accord and 
satisfaction. The référée found ih f avor of the mortgagee on that 
issue, and the évidence amply supports his finding. 

4. Other points raised by the. exceptions are controlled by the f ore- 
going rulings. 

Let an order be taken, overruling the exceptions, and confirming 
the ref eree's report. 



In re HENNIG. 

(Blstrict Court, E. D. ÎSfew York. February 26, 1918.) 

1. Aliens <S=»Ï1%, New, vol. Y Key-No. Séries — Naturalization — Canceixa- 

TION OF CeRTIFICATE. 

A ceftlfleate of naturalization is not subjeet to eaneellation beCause the 
; applicant, lu his déclaration of Intentiofl and pétition, njisstated the year 
of his blrth; there beiiig nothlng to tndicate that such mlsstatement \vas 
Intended as a willful misstatement of à material fact. 

2. AxiENS ®=>69' — Naturalization— Change of Record. 

While an order admittlng a' persori to citlzen.sliip is trëated as a judg- 
ment, and cannot be subsequently changed or amended at a later term, 
purely clérical mistakes can be corrected ; and hence an additional 
paper nia,y be prdered fll,ed, te> show the cojrrect âge, of the alien, mis- 
stated In his déclaration of inteptlon and pétition. 

3. CiTiZENS <S=39 — Chiijdben — Naturalization of Parent. 

Under Bev.iSt. § 2?,72, re-enacted by Act March 2, 1907, c. 2534 (Comp. 
St. 1916, I 4367), declaring that mlnor children dwelUng in the United 
States beconiï; citizens on naturalization of their parents, where an alien 
father, on naturalization, oniitted the nàme of a minor child residihg'ln 
tlie United States f rom- his papers, suèh child, though his nanie dld not 
appear on the eertiflcate, became a citizen, for the omission of his name 
dld not affect the validity of his father's naturalization. 

4. Aliens <©==>69 — Naturalization— Change of Cebtificatb. 

Where an alien father, on naturalization, omltted the hame of a mlnor 
child, and such child became a citizen under Rev. St. § 2172, additional 
papers, showing the existence of the child, can thercafter be ordered flled, 
and a new eertiflcate of naturalization, showing the true facts, Issuetî on 
surrender of the old. : 

At Law. In the matter of the application of Paul Charles Henry 
Hennig for an order amending pétition for citizenship and proceedings 
had thereon. Affidayits aind exhibjts allowed to be filed with the 
papers already filed, i and jssuance of a new naturalization certificate 
directed, upon surrender of the old certificate. 

^=jFor other caseï see same tbpic ô KEY- NUMBER in ail Key-Nurobered Disests & Indexes 
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Nugent & Nugent, of New York City, for petitioner. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., opposed. 

CHATFIELD, District Judge. Application for order amending pe-' 
tition for citizenship and proceedings had thereon. 

[1] It appears that the applicant was born in 1874. He emigrated 
to the United States in 1906, and upon filing his déclaration of in- 
tention gave his date of birth as 1879. Upon applying for final papers, 
he copied the date f rom the first papers, and made no attempt to cor- 
rect the same. He now asks to amend his pétition by stating the 
correct date of birth. This change would not afïect the issuance of 
naturalization papers, as there is nothing to indicate willful misstate- 
ment of any material fact, nor should the papers be canceled for this 
reason. On the contrary, if the court's attention had been called to 
the error at the time when the applicant was admitted, the correct 
date of birth would hâve been noted upon the papers, and the petition- 
er's statement under oath, in correction of the same, added to the 
record. 

[2] It has been the established rule of the courts in this circuit that 
an order adniitting a person to citizenship could not be subsequently 
changed or amended by the same court, or another judge holding the 
court at a différent term. The order has been treated as a judgment 
in this respect, but purely clérical mistakes can be corrected, even in 
a judgment (Johannessen v. United States, 225 U. S. 227, 32 Sup. 
Ct. 613, 56 L. Ed. 1066), or in any paper comprised in the record. A 
person admitted to citizenship can at any time apply to the court to 
hâve an additional paper filed, correcting a mistake in some other 
paper, which does not affect the judgment. This has in fact been done 
in many instances, where a person has been naturalized under an 
incorrect name, and a certificate has later been given by the clerk, 
that the order of admission to citizenship had, in fact, been granted 
under one name to the individual whose correct name was then given. 

Examination of the naturalization statute shows plainly that the 
certificate given to the person naturalized is nothing more than a cer- 
tified record of the proceedings, made by the clerk of the court. Un- 
der the présent law, the form of this certificate is set forth in the 
statute, and requires the addition of certain facts, including the âge, 
weight, height, etc., together with the names of minor children. 

[3, 4] This brings us to the second portion of the présent applica- 
tion. The petitioner had a son, born of a deceased wife, who was, 
at the time the petitioner was made a citizen, living in the United 
States, and who was then 19 years of âge. Under section 2172, R. S-, 
being the act of April 14, 1802, this son became a citizen of the United 
States. This provision was re-enacted, by Act March 2, 1907, 34 
Stat. 1228, with the proviso that the citizenship of the minor child 
could not begin until the minor child began to réside permanently in 
the United States. 

If the father omitted the name of one minor child from his papers, 
and if, therefore, the certificate of naturalization did not show the 
name of this child, the rights of the child would nevertheless be es- 
tablished by the law granting it citizenship upon the naturalization 
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of its father. This rJght could not be taken away by any omission, 
errer, or mistake in .the father's application, unless the father' s citi- 
zenship was thereby invalidated. It would be impossible now for 
the son to be ag-ain naturalized, for he cannot forswear allegiance to 
another sovereign while a citizen of the United States. 

The présent naturalization law allows the issuance of a new certifi- 
cate in the case of loss or destruction of the original. This court 
can allow the filing of any additional paper or testimony, upon satis- 
factory proof that it should be added to the record, and may then 
issue a certificate Settin^- forth the correct facts as shown by the entire 
record. No change in the jùdgment allowing the father to become a 
citizen would thus be eiïected or could be made. The granting of such 
an application would not be Hmited to the power of the court to open 
or change its previous jùdgment, and coùld be predicated only on a 
surrender of the certificate previously granted, ov proof of itS de- 
struction or loss. ' 

In the case at bar, the sort, Karl Paul Henry Hennig, is already a 
citizen of the United States and could by proof establish tha,t status 
whenever it might be called in question. The prima f açie évidence, 
the certificate, is not correct, but is nowhere in the laws of the United 
States made conclusive. Unless his father's papers are invalidated, 
this son is entitled to hâve the certificate changed so as to show the 
fact, when a proper record is presented. 

Upon the présent application the court will allow the aflSdavits and 
exhibits to be filed with the papers already on file in the father's ap- 
plication, and will direct the issuance of a new naturalization certificate 
showing the name of the additional child, upon surrender of the old 
certificate. 



UNITED STATES ex rel. PFEFER v. BELL. 
(District Court, B. D. New York. February 19, 1918.) 

1. CoNSTiTUTioNAX TvAW <g=83(2) — Involuntart Servitude. 

Sélective Draft Act May 18, 1917, c. 15, 40 Stat. 76, both as respects 
citlzens and déclarent allens, Is not In violation of Const. U. S. Amend. 13, 
as iinposlng involuntary servitude. 

2. CONSTITUTIONAL Law ®=9l90 — Ex PosT Facto Laws — What aee. 

As tlie Sélective Draft Act is not an ex post facto law as to citlzens, 
it cannot be deemed ex post facto législation as to aliéna; for, while 
Congress could not affect an alien's right to corne Into tlie country by a 
change thereafter in the requirements of admission, nevertheless in ail 
other respects his status after entry is just the same as that of a citizen. 

3. Teeaties <S=»11^Eepeal — Conflioting Statuter. 

While Const. art. 6, cl. 2, déclares that the laws of Congress and 
treaties are the suprême law of the land, treaties give way to a subséquent 
slatute ; hence treaties with f oreign nations are repealed in sb far as 
they are in confllct with the express provisions of the Sélective Draft Act. 

i. Aliens ®=»1 — Natubalization^Declabation. 

A foreigner, holding only » déclaration of intention, is still a subject of 
the foreign country. 

@:=3For other cases ;ee same toplc & KEY-NUMBBR in ail Key-Numbereâ Dlgests & Indexe» 
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6. COKSTITUTIONAl LAW ®=>70(3) — SePAKATION 0? POWEBS — AuTHOniTT OF 
COUBTS — Validitt. 

j-tie Sélective Draft Act cannot be declared Invalld In Its opération as 
to déclarant aliéna who are stlll forelgn subjects, on the theory tbat It la 
contrary to the public policy of the United States to recognize the right 
of nny nation to impress Into mlUtary service subjects of another nation, 
for thé courts hâve no power to déclare a law unconstitutional because It 
is iu eontruventlou with the so-called law of u'ations. 

6. Ha BEA s CoKPua <S=>16— Remedy — Scope. 

A déclarant alien, certified into military service under the Sélective 
Draft Act, may by habeas corpus raise the question of the proprlety of hls 
c-ertificatlon. 

Habeas Corpus. Pétition by the United States, on the relation of 
Abraham Pfefer, for writ of habeas corpus against Franklin J. Bell, 
as Commanding Officer of Camp Upton, Yaphank, Suffolk County, 
N. Y. Writ disrnissed, and relator remanded. 

Charles Recht, of New York City (Sidney R. Fleisher, of Brooklyn, 
N. Y., and Isaac A. Hourwich, of New York City, of counsel), for 
relator. 

Melville J. France, U. S. Atty., of Brooklj'n, N. Y., and Vine H. 
Smith, Asst. U. S. Atty., of New York City. 

CHATFIELD, District Judge. The relator, Pfefer, is in the 
National Army at Camp Upton, in this district. He is a subject of 
Russia, who has taken out his first papers and has been drafted as a 
déclarant. The facts shown by the pétition and the return are not 
disputed. 

The relator stated before the local board that he was an alien who 
had filed a déclaration of intention. The board on thèse facts in- 
cluded him within the eligible class, and he was drafted in accordance 
with the procédure of the law. Upon this application the only ques- 
tion is based upon a gênerai claim that the local board had no juris- 
diction over the relator under the Draft Law. The law is alleged to be 
unconstitutional in those provisions which include aliens who hâve 
filed déclarations of intention to become citizens. 

[1] The relator argues that as an alien he cannot be lawfully im- 
pressed into the military service of this country, of which he is a rési- 
dent, at least until after opportunity has been given to leave the 
United States. The relator claims that the Sélective Service Law must 
be tested by the law of nations ; in other words, that Congress was 
bound by international law to exclude ail aliens in enacting a statute 
which was otherwise within its province. The relator further claims 
that the Sélective Service Law is ex post facto, in that he was ad- 
mitted to the country under certain agreements as to international law, 
which would be violated by a change in his condition through acts of 
Congress. The relator also allèges that he is deprived of his liberty 
without due process of law. because he has been împressed into servi- 
tude in violation of the Thirteenth Amendment of the Constitution. 

The last question has been disposed of by the Suprême Court in the 
case of Arver v. United States, 245 U. S. 366, 38 Sup. Ct. 159, 62 
L. Ed. , decided January 7, 1918, in so far as citizens are concern- 

^=3 For other cases see «ame toplc & KST-NUMBE R in ail Kejr-Numbered Digests & Indexes 
248 F.— Oa 
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éd, sînce the servitude claiméd îs not in its nature différent, when we 
cpnsi(ier the drafting of an a]ien in the army, than when a citizen is 
drafted to serve against his will. 

(2] The charge that the law is ex post facto is evidently, like the 
question of servitude, of no forcé when separated from the proposi- 
tion that an alien is free from the provisions cf. the law. A citizen, 
born before the law was enacted, might as well oBject that the law 
was ex post facto as to his contract rights, if Congress had power to 
enact the law in gênerai. An alien cornes to this country in the en- 
joyment of a privilège which can be terminated, except in so far as his 
own nation, or his rights as a subject of that nation, may protect him 
from such law as may be passed af ter his arrivai. Congress could not 
affect his right to corne into the country by a change thereafter in 
the requirements of admission, but in ail other respects his status may 
be changed within the constitutional powers of Congress, just as 
those of a citizen. Moore's International L,aw, p. 67; Lem Moon 
Sing, 158 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082. 

[3] A number of cases hâve been decided since the passage of the 
Sélective Service Law, holding that treaties with foreign nations hâve 
been repealed in so far as they were contrary to the definite language 
of the Sélective Draf t Act. On the Application of Victor Larrucea 
(D. C.) 249 Fed. 981, for writ of habeas corpus, Southern District 
of California, Southern Division, in the Matter of Troiani v. Heybum 
(D. C.) 245 Fed. 360, Eastern District of Pennsylvania, and in the case 
of Ex parte Hutflis (D. C.) 245 Fed. 798, it has been held that the act 
in question expressly suspends both laws and treaty rights in conflict 
therewith, except as such treaty rights may be re-established with the 
approval of the Senate, through the Department of State. Thèse cases 
are in accord with the previous décisions. By article 6, clause 2, of 
the Constitution, the Constitution, the laws of Congress, and treaties 
made under the authority of the United States, are the suprême law 
of the land. But that law is based upon the latest enactment, whether 
by statute or treaty. Treaties must be held by the courts to give way 
to an express subséquent statute. The Kestor (D. C.) 110 Fed. at page 
448; The Néréide, 9 Cranch (13 U. S.) at page 421, 3 L. Ed. 769; The 
Cherokee Tobacco, 11 Wall. (78 U. S.) at pages 620 and 621, 20 L. Ed. 
227; Head Money Cases, 112 U. S. at page 598, 5 Sup. Ct. 247, 28 
L. Ed. 798 ; Whitney v. Robertson, 124 U. S. at page 194, 8 Sup. Ct. 
456, 31 L. Ed. 386; United States v. Lee Yen Tai, 185 U. S. at pages 
220 and 221, 22 Sup. Ct. 629, 46 L. Ed. 878. 

[4, 5] Nor does the contention that international law forbids the 
enactment by Congress of a statute requiring aliens to serve in the 
army give to the courts of the United States any authority to set aside 
nor to restrain Congress from enacting a statute violating the so-called 
rule, if it sees fit so to do. 

The relator has cited a number of cases and opinions promulgated 
during the last century, in which it has been stated that it was contrary 
to' the policy of the United States govemment to recognize the right 
of any nation to impress into military service subjects of another na- 
tion. See 4 Moore's International Law, p. 51. It is not doubted that 
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a person holding only a déclaration of intention is still a subject of a 
foreign country. In re Moses (C. C.) 83 Fed. 995 ; United States v. 
Uhl (D. C.) 211 Fed. 628; Frick v. Lewis, 195 Fed. 693, 115 C. C. 
A. 493. 

But under présent conditions the arguments which hâve been here- 
tofore urged against impressing the citizens of a neutral into military 
service do not apply with the same force and scope in this war, where 
the various nations whose treaties hâve been repealed in this respect 
by the Sélective Draft L,aw are engaged in military service for their 
own existence, as allies or f riends of the United States. Such a ques- 
tion can be determined only by agreement between the nations as to 
whether one country shall be allowed to draft the men of other na- 
tionalities within its borders. In a common cause, the act pi one nation, 
in the f avor of ail, is not an act of aggression against the United States, 
nor against any other country, and is not analogous to capture of citi- 
zens by a foreign country in time of peace, or by a beUigererit, for 
its own military purposes, in war against another country. But the 
rules of international law, like those of existing treaties or conven- 
tions, are subject to the express acts of Congress, and the courts of 
the United States hâve not the power to déclare a law unconstitutional, 
if it be within the authority given to Congress as to législation, even 
though the law itself be in contravention of the so-called law of na- 
tions. The Néréide, supra; Respublica v. De Longchamps, 1 Dali. (1 
U. S.) 111, IL. Ed. 59; The Scotia, 14 Wall. (81 U. S.) 170, 20 L. Ed. 
822; Opinions of the Attorney General, vol. 10, at page 521, and also 
the cases hereinbefore cited. . 

[6] This question can be raised by habeas corpus (Head Money 
Cases, supra, 112 U. S. at page 598, 5 Sup. Ct. 247, 28 L. Ed. 798; Re 
Ah Uung [C. C] 18 Fed. 28) ; but the issue must be resolved in favor 
of the government when the relator is held under a spécifie act of 
Congress as in the présent, case. 

No other point being made out as to which the décision of the au- 
thorities under the draft law was not after fair hearing and as to 
which their décision was not final (Angélus v. Sullivan, 246 Fed. 54, 

C. C. A. ^ — -), the writ will be dismissed, and the relator remanded 

to the military authorities. 



UNITED STATEtS ex rel. CUBYLUCK v. BELL. 

(District Court, E. D. New York. October 17, 1917.) 

Habeas Cobpus i$=>16— Exemptions— Présentation of Claim. 

Under Sélective Service Act May 18, 1917, c. 15, §§ 2, 4, 5, 40 Stat. 
76, exeiupting noiideelarant aliens, provlding for local and district boards 
to dispose of ; exemption claiins, but requiring ail maie persons between 
21 and 30 to reglster, a nondeclarant allen, who did not présent hls 
claim for exemption to the local or district boards, and failed there- 
after to apply for a reopening of his case pursuant to the régulations, 
and who has been certifled into military service, is not entitled to ex- 
emption on writ of habeas corpus, for the act does not of itself excuse 

^s>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbereâ Dlsests & Indexes 
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nondeclarant aliens, but requires that their exemption clalms be pre- 
sented to the boards for allowance. 

Habeas Corpus. Pétition by the United States, on relation of 
George Cubyluck, for a writ of habeas corpus against J. FrankUn 
Bell, Major General, Commander of the Seventy-Seventh Division of 
the National Army at Camp Upton, N. Y. Writ dismissed, and 
relator remanded. 

Elias Rosehthal, of New York City, for petitioner. 
Melville J. France, U. S. Dist. Atty., of Brooklyn, N. Y., and Henry 
L,. Stimson and James Byrne, both of New York City, opposed. 

VEEDER, District Judge. The relator seeks discharge f rom mili- 
tary service on the ground that he is an alien wbo has not declared his 
intention to becbme a citizen. I think the issue presented is essen- 
tially one of statutory interprétation. By the Sélective Service Act, 
approved May 18, 1917, Congress has declared that: 

"AU maie persoijs between the âges of twenty-one and thirty, both inclusive, 
shall be subject to reglstratlon in accordanee with régulations to be prescribèd 
by the Président." Section 5. • 

In express terms the same section provides that : 

"AU persons so registered shall be and remain subject to draft into the 
forces hereby authorized, unless exempted or excused therefrom as In this 
act provided." 

Among the classes of maie persons therein eXempted or excused 
are aliens who hâve not declared their intention to become citizens. 
Section 2. 

Having regard to the provisions of section 5, above quoted, it is 
apparent that facts sufficient to bring a person within any one or 
more of the classes exempted or excused must be affirmatively proved 
by such person. The requirement of proof of a fact necessarily in- 
volves a tribunal to hear and détermine it. In this respect, again, the 
act is explicit. For obvions considérations of public policy this au- 
thority is vested in administrative tribunals. Local boards, appointed 
by the Président, "shall hâve power within their respective juris- 
dictions to hear and détermine, subject to review as hereinafter pro- 
vided, ail questions of exemption under this act, and ail questions of 
or claims for including or discharging individuals or classes of in- 
dividuals from the sélective draft," except industrial exemptions. 
Section 4. From such local boards an appeal may be taken to a dis- 
trict board to be established by the Président in each fédéral judicial 
district; and "the décisions of such district board shall be final, ex- 
cept that, in accordanee with such rules and régulations as the Prési- 
dent may prescribe, he may affirm, modify, or reverse any such déci- 
sion." Section 4. Pursuant to the authority vested in him by the 
terms of the act, rules of procédure hâve been prescribèd by the 
Président with respect to the time and manner in which claims of ex- 
emption or excuse shall be presented and heard. 

In this case the relator did not présent to his local bOard, in accord- 
anee with the régulations, a claim of exemption or excuse from mili- 



UNITED STATES V. MITCHELL 997 

tary service on the ground of alienage ; nor has he ever made sùch a 
claim to his district board. He lias not even availed himself of the 
privilège accorded by the régulations of applying to his local board 
for the reopening of his case. No occasion for judicial intervention 
appears, and the writ is dismissed. 



UNITED STATES ex rel. BARTALINI v. MITCHELU 
(District Court, E. D. New York. Pebruary 27, 1918.) 

1. ALIE^'S <Ê=368 — DECLARATION OF INTENTION. 

Wliile an alien, to take advantage of his déclaration of intention must 
flle his pétition for naturallzation within seven years, yet a failure to 
flle a pétition within such period does not, unless the alien leaves the 
country, raise a presumption that he has resumed his old and interrupt- 
ed allegiance to a foreign power. 

2. Abmy and Navy ®=320 — Sélective Dbatt Act — Déclarant Alikns. 

An alien, who had taken ont his flrst papers, hut had allowed seven 
years to elapse, and thus lost the right to become at once a citizen of 
the United States, must, having remained in the country, be presumed a 
déclarant alien, subject to military service, within the terms of Sélective 
Draft Act, May 18, 1917, c. 15, 40 Stat. 76; there being nothing in the 
terms of the act to indicate that Congress intended to limit the draft 
to those who had become déclarants within seven years, and so were 
entitled to Immediately pétition for admission to cltizenship. 

3. Habeas Corpus iê=>16 — Remedy — Scope. 

Habeas corpus is the appropriate remedy to test whether a quasi 
judicial body, as exemption Iwards created by the Sélective Draft Act, 
are acting without the scope of their jurisdlction. 

4. Abmy and Navy <®=>20 — SeIlective Draft Act— Détermination of Ex- 

emption Boards. 

The Sélective Draft Act, after providing In section l for increase of 
the army by draft and in section 2 that the draft shall be based upon 
liability to military service of ail maie cltizens, or maie persons not 
alien enemies, who hâve declared their intention to become cltizens be- 
tween prescribed âges, déclares in section 4 that the décision of the dis- 
trict exemption board shall be final, unless overruled on appeal to the 
Président. Section 5 requires ail maie persons within the prescribed 
âges to register, and déclares that they are subject to draft, unless ex- 
empted or excused as provided. Held that, as section 4 provides the 
means for exemption, the détermination of the local and district boards, 
certifying one Into the service as a déclarant alien, is final, where the 
question was ralsed, unless such alien was deprlved of a fair hearing, 
even though he was not in fact a déclarant alien. 

Habeas Corpus. Pétition by the United States, on the relation of 
Omero Bartalini, for a writ of habeas corpus against Capt. Cornélius 
Von E. Mitchell, of Battery F, 305th Field Artillery, or any person 
in charge of said Battery, Camp Upton, Suffolk County, Long Island. 
Writ dismissed, and relator remanded. 

Bennet & Cooley, of New York City, for petitioner. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., for respondent. 

CHATFIELD, District Judge. A writ of habeas corpus has been 
issued under the authority of Angélus v. Sullivan, 246 Fed. 54, 

®=3Foi otber cases see same topic & KEiY-NUMBER in ail Key-Numbered Dlgests & Indexes 



998 248 FEDERAL' EEPORTBB 

C. C.A.' , upon which Bartalini has been produced, return filed, 

and argument had upon the record. None of the facts hâve been 
traversed. 

[1,2], Bartalini is a Russian alien, who took out his first papers, 
but allowed seven y cars to elapse, and thus lost the right to become at 
once a citizen of the United States. The record shows that he notified 
the local board of thèse facts, but was certified for duty as a déclarant. 
He took an appeal, which was dismissed, and was at Camp Upton when 
the writ of 'Habeas corpus was issued. 

The décision of the Suprême Court in the Case of Antonio Morena, 
245 U. S. 392, 38 Sup. Ct. 151, 62 L. Ed. — -, January 7, 1918, es- 
tablishes ; the proposition that Bartalini could not become a citizen 
by the use of his old déclaration of intention. It is contended, there- 
fore, on his behalf, that Bartalini is an alien, and not a déclarant, 
within the meàîlihg of those terms uridér the Sélective Service Law. 
But such a conclusion, would in mahy instances def eat thé évident 
purpose of the law. Bartalini was 'of the agç required to register, ând 
as a matter of fact he had declared his intention to become a citizen. 
The basisiof the seven^ear limitation upon the use of first papers is 
not a presumption that the person neglecting to become a citizen has 
rësuihed his old and interriipted allegiance to a foreign power. This 
presurnption happens only if the alien has also lèft the United States. 
But a déclarant mustmake: use ofhis papers within the, seven years 
solely because Congress has enacted a statute which places that lirait 
upon the use of the old déclaration of intention in fihng a pétition to 
become a citizen: During ail Of thèse seven years he is déclarant. 
Thereafter, and, so long aS hé is in this country, he remaii^s à déclarant, 
since he is in the positioii of havirig stated his intention ,to becorpe à 
United States citizen and to give up his former allégeance. He may 
prove the continuation of this intention by filing a new déclaration. 
But he does not at the end of seven years résume, in ail' 'respects, the 
national rights' of thoSe who hâve never filed such a déclaration. 

Législation has frequently been proposed exteiiding the seven-year 
period, and in many circuits in the United States those who held déc- 
larations of intention filed under the former law could, until the 
Woreria décision, become citizens at àny time, upon making applica- 
tion. Thêre is ^nothirig in the Sélective Service Act to indicate that 
Congress intended to, lirait the draft to tho.se who had become dé- 
clarants within seven years, and, on the contrary, the language used 
expresses the intention of Congress tqi include ail maies, not alien 
enemies, who were not still plainly insisting upon their status as ahens 
before the passage of the Draft Law. 

The question of drafting aliens who hâve filed a déclaration of in- 
tention might be raised as the basis for the discussion of treaty pro- 
visions, but in the meantime Congress certainly has the right to include 
such a man in the Draft Law. This court will not hold that a man 
who has severed his relations by declaring his intention to renounce 
his allegiance to his former sovereign, and who' may even during the 
war reaffirm that intention, so as to escape military service for his 
native land, can successfuUy resist the act of Congress, which asserts 
rights on the part of the United States under which he can be com- 
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pelled to do his duty for the United States until and unless his former 
sovereign changes those rights by the negotiation of a treaty. 

[3, 4] But, if not considered a déclarant, the relater cannot be dis- 
char^éd, because of the provisions of the Sélective Service Law. It has 
beeri held in a number of cases under the Sélective Draft Act that the 
provisions of section 4, making the décision of the district board final 
unless overruled on direct appeal to the Président, are sufficient to 
show an express direction of Congress that the machinery of the 
Draft Law is to be carried out in accordance with the language of 
the statute, and in no other way. 

In Angélus v. Sullivan, supra, this matter has been discussed at 
length. It was there held that a court could inquire, by way of habeas 
corpus or certiorari, into the proceedings of the bodies created by the 
Draft Law, only to the extent of seeing whether they were acting en- 
tirely outside the law by which they were created ; in other words, 
whether they were acting without jurisdiction. It is évident that a 
détermination by a body, which is in fact acting without jurisdiction, 
that the subject-matter as to which action is being taken is properly 
before that body, and that its jurisdiction extends thereto, can be 
testéd by habeas corpus. 

A number of cases are cited in the Angélus décision to that efifect. 
But it was held in the Angélus Case, as in U. S. ex rel. Koopowitz v. 
Finley (D. C.) 245 Fed. 871 (Mayer, J., S- D. N. Y.), Ex parte Hutflis 
(D. C.) 245 Fed. 798, U. S. ex rel. Cubyluck v. Bell (D. C.) 248 Fed. 
995 (Veeder, J., F. D. N. Y.), and U. S. ex rel. Troiana v. Heyburn 
(D. C.) 245 Fed. 366 (Dickinson, J., E. D. Pa.), that a détermination 
by the local and district boards on any question of fact or of law, with- 
in the scope of their jurisdiction, was final except on appeal to the 
Président. It was also held in th^se cases, and particularly in the 
Koopowitz Case, that failure to follow the procédure established by the 
Draft Law was équivalent to a waiver of the right to seek exemption. 
It was also held that the word "exemption" included a claim of ab- 
solute exception from the class of those liable to be drawn for military 
service. 

The Sélective Service Law does not set forth thèse varions provi- 
sions in séquence. Section 1 authorizes the Président to raise the in- 
creased forces of the army in varions ways, oné of which is by draft. 
Section 2 provides that this draft shall be based upon liability to mili- 
tary service of ail maie citizens, or maie persons, not alien enemies, 
who hâve declared their intention to become citizens, between the âges 
of 21 and 30 years, both inclusive. But thereafter the law provides, 
in section 5, that ail maie persons between the âges of 21 and 30, both 
inclusive, must register. This provision establishes a class which in- 
cludes alien enemies and aliens who hâve not filed a déclaration of 
intention. Thèse are "subject to draft into the forces hereby author- 
ized, unless exempted or excused therefrom as in this act provided." 

In order to find what is meant by "exempted or excused," we must 
look back to the earlier provisions of the law, as set forth in section 
4, which also gives the machinery and the methods for heàring ail 
exemptions or excuses, as well as the power to hear and détermine ail 
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questions as to excluding or dischafging "pensons or classes of persons 
from the sélective draft under the provisions of this act, not incKided 
withinthe original 'jurisdiction of such local boards." In section 4, 
the "exemptions" provided for cover officers of the United States, duly 
ordained ministers, those in the milîtary and naval service, etCj Those 
who may be "excused," in accordance with the rules and régulations 
promulgated by the Président, are county and municipal officiais, work- 
ers in armories, arsenals, and navy yards, those having dependents, 
those found to be physically or morally déficient, etc. 

The words "exempted or excused," in section 5, however, evidently 
include also those called under the draft, who may be able to show 
that they are outside of the provisions of section 2, and therefore are 
not subject to military service, if they establish, in the way provided 
by the statute, that they are not maie citizens, or maie déclarants, be- 
tween the âges of 21 and 30. In other words, after a person has reg- 
istered, he is expressly made subject to the military draft law, and 
must serve in the army until and unless he is exempted or excused by 
the machinery of the Draft L,aw itself . The only exception to this is 
that stated in the Angélus Case, where the local or district boards Can 
be shown to hâve acted outside of the Draft Law and thus to hâve 
no jurisdiction as a basis for their détermination. 

Under thèse circumstances, as was held in the cases above cited, it is 
impossible to hold that a hearing would be unfair, or that a person 
drafted could avoid the conséquences of such hearing by claiming there- 
after that he should not hâve been required to présent his claim for 
exemption or excuse — i. e., exclusion — in the way provided bv the 
statute and by the régulations of the Président. A détermination by 
the court that such hearing was "unfair" would be équivalent to a 
finding that the provisions of Congress and the régulations promul- 
gated by the Président were unfair or outside of the law. Such a 
holding would be entirely différent from those under the Immigration 
Law (Act Feb. 20, 1907, c. 1134, 34 Stat. 898), where executive offi- 
ciais hâve been held to bave exerted power outside of that given them 
by the statute, as in U. S. v. Williams, 200 Fed. 541, 118 C. C. A. 632, 
Gegiow V. Uhl, 239 U. S. 3, 36 Sup. Gt. 2, 60 L. Ed. 114, and U. S. 
ex rel. Castro v. Williams (D. C.) 203 Fed. 155. 

It is évident that, if a person has registered who was outside of the 
âges specified, or who failed to claim that he was exempt, or that he 
was not subject to draft, he would nevertheless, if drawn, be inducted 
into the army, and would be subject to the discipline thereof in ail 
respects, even though thereafter he might change his mind and wish 
that he had clairried exemption, exclusion, or freedom from ail liability 
to thé exercise of jurisdiction under the law. 

A détermination by the local or district boards is final, if the question 
has been properly raised and decided against the individuàl;. aiid the 
law evidently makes final a similar détermination, where the question 
has not been properly raised by the individuàl himself. The reason 
for any such failure to présent the question f urnishes no basis for di- 
recting release of the individuàl, under à writ of habeas corpus or a writ 
of certiorari, if the hearing has been fair; that is, if it has been con- 
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ducted in accordance with the provisions of the statute and the rég- 
ulations promulgated therefor. The présent case furnishes no évidence 
of an unfair or extra jurisdictional détermination of the question of 
liability to draft. 

The writ will be dismissed, and the relator remanded. 



GAZZOLA V. OOMMANDING OFFICER OF FT. TOTTEN, BAYSIDE, 
LONG ISUVND, K. Y. 

(District Court, E. D. New York. March 6, 1918.) 

1. Aliens (S=>C8 — Naturalisation — Good Moral Ciiaraoter — Reapplica- 

TIOIÏ. 

Whlle admission to citizenship may be denied, if tlie applicant does 
not show that he has behaved as a person of good moral character and 
attiiched to the principles of the United States for more than five years 
preceding his application, the déniai of an applicant's pétition for ad- 
mission to citizenship on the ground of an illégal sale of Intoxlcating 
liquor does not preclude him from thereafter reapplying for admission. 

2. Army anid Navy ©=520 — Sélective Draft — Déclarant Aliens. 

An alien, who had filed déclaration of Intention more than seven 
years ago, and whose pétition for admission to citizenship was denied 
ou the ground that he iliegally sold intoxlcating liquor, Is still a dé- 
clarant, within Sélective Draft Act May 18, 1917, c. 15, 40 Stat. 76, for 
he might renew his déclaration of intention, and the fact that he made 
an illégal sale of liquor would not preclude a subséquent pétition for 
admission. 

Habeas Corpus. In the matter of the application of Valentino Gaz- 
zola for a writ of habeas corpus against the Commanding OfRcer of 
Ft. Totten, Bayside, Long Island, N. Y. Writ dismissed, and relator 
remanded. 

James A. Timony, of New York City, for petitioner. 

Melville J. France, U, S. Atty., of Brooklyn, N. Y., for rçspondent. 

CHATFIELD, District Judge. The petitioner is an Italian, who 
filed a déclaration of intention on November 23, 1909. His application 
for final papers was denied on January 30, 1915, upon the ground, as 
stated by the petitioner, that he "had broken the law in selling liquor 
iliegally." He therefore claims that he has lost the right to become a 
citizen of the United States and can be considered no longer a dé- 
clarant. The pétition allèges that this was called to the attention of the 
local board, that they neglected to give him any hearing, and, withOut 
other proof than his own affidavit, certified him for service. This dé- 
cision was affirmed on appeal by the district board, and the petitioner 
is in the National Army at Ft. Totten, in this district.; •: , ;; , 

[1,2] This case differs in no essential particulai" from the Case of: 
Bartalini (D. C.) 248 Fed. 997. It should be stated, however, that 
this man, on his own statement to the iocal board, did not show that 
he had lost the rights of a déclarant. Admission to citizenship may; 
be denied, if the applicant does not show that he has behavedl as a 
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person of good moral character and attached to the princîples of the 
Constitution of ' the United States during five years next preceding his 
application. : 

It has been held that conviction and sentence for a felony, or proof 
of acts showing such moral character as to justify the finding that the 
applicant should not be found eligible for citizenship at any time, is a 
sufficient reason for déniai, even if the act considered occurred prior 
to the five-year period. But there is nothing in the Naturalization 
Law (Act June 29, 1906-, c. 3592, 34 Stat. 596) which says in so many 
words that a man cannot become a citizen because of a charge of sell- 
ing liquor illegally. Conviction on such a charge, or proof of guilt, 
without a previous trial, might require a period of five years' correct 
behavior thereafter; but a déniai of citizenship for that reason will 
not of itself prevent the applicant from ever reapplying. 

The petitioner states that he learned that his application for citi- 
zenship Iiad been denied upon the 17th of March, 1916, He then had 
until the 23d of November, 1916, within which to make a second ap- 
plication upon his original first papers. Af ter that he could renew his 
déclaration of intention, and thére seems to be no reason to suppose 
that he could not, at some future time, become a citizen. He is in 
ail respects, thérefore, in the same position as that of the relator in the 
Bartalini Case, above cited. 

The writ will be dismissed, and the relator remanded. 



I UNITED STATES ex rel. WAKM v. BELL. 

(District Court, E. D. New York. February 2Y, 1918.) 

Abmt and Navt <S=>20 — Sélective Dbapt Act — Enemt Aliens. 

Where an allen Austrian, who had first papers, was certifled for 
military service under Sélective Driaft Act May 18,, 191 T, c. 15, 40 Stat. 
76, prlor to déclaration of war wlth Austria, he Is not, as he was subject 
to the draft at the time certifled, entitled to his release on haheas corpus, 
on the ground that the subséquent déclaration of war made him an 
allen eneiny. 

Habeas Corpus. Application by the United States, on the relation 
of Abraham Warm, for writ of habeas corpus against J. Franklin Bell, 
Commander of the National Army at Camp Upton, N. Y. Writ 
dismissed, and relator remanded. 

Charles Recht, of New York City, for relator. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., opposed. 

CHATFIELD, District Judge. This application is for the dis- 
charge of an alien born in Austria, who was drafted before the déc- 
laration of \var with that country, and who took out valid first papers 
less than seven years ago. He would thérefore be in a position to 
become a citizen ôf the United States, if his application therefor had 
been fikd before the déclaration of war with Austria. 

It is évident from the discussion had in the cases previously de- 
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cided that no wrong is donc this man by holding him subject to the 
effect of the draft, which was légal when he was certified for service. 
As he holds a déclaration of intention, which could be used immediate- 
ly if peace were declared, the only limitation upon his remaining in 
the army is that which an act of Congress or presidential régulations 
might provide. He is not being held subject to the army discipline 
contrary to law. 

The writ must be dismissed, and relator remanded. 



HAIiPERJÏ V. COMMANDING OFFICER OF NATIONAL ARMY AT CAMP 

UPTON, N. Y. 

(District Court, E. D. New York. February 27, 1918.) 

1. Abmt and Navy <S=520 — Certification into Service — Enemy Alien. 

Where an alien Austrian, who had first papers, was eertifled for niil- 
itary service uuder Sélective Draft Act May 18, 1917, c. 15, 40 Stat. 76, 
prior to the déclaration of war with Austria, he Is not, as he was sub- 
ject to the draft at the time certified, entltled to Ws release on ha- 
beas corpus on the ground that the subséquent déclaration of war made 
him an alien eneiny. 

2. Wab <S=»11 — Enemy Aliens— Resteaint. 

The discipline or restralnt to be exercised over enemy aliens la a 
matter of treaty or International régulation. 

3. Akmy and Navy ©=320 — Séparation of Poweks— Province of Court. 

It Is not within the jurlsdlction of the courts to disturb the action 
of the législative or executive departments in retaining in the mlUtary 
service an Austrian alien with first papers, who after déclaration of 
war with Austria claimed that he became an enemy alien, not subject 
to military service under the Sélective Draft Act. 

Habeas Corpus. In the matter of the application of Bernard L. 
Halpern for writ of habeas corpus against the Commanding Officer 
of the National Army at Camp Upton, N. Y. Writ dismissed, and 
relator remanded. 

Herman Rosenblum, of New York City, for relator. 
Melville J. France, U. S. Atty., of Brooklyn, N. Y., opposed. 

CHATFIELD, District Judge. [1] The soldier in this case is an 
alien, who has first papers, and was within the draft, in every sensé, 
at the time he was certified for service and sent to Camp Upton. 
But he was born in Austria, and since the déclaration of war with 
Austria he insists that he is no longer subject to the draft. 

His discharge on habeas corpus must be denied, for the reason that 
the method by which he was taken into the army was entirely lawful. 
The statute provides for discharge of those who should not be retained 
within the draft. Congress has also authority to legislate for their 
discharge ; but, so long as they are part of the draf ted army, they are 
subject to its laws and régulations and cannot be discharged by a 
court. 

[2, 3] The discipline or restraint exerted over enemy aliens is a 
matter of treaty or international régulations. It might be that intern- 
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ment would be best accomplished by retaining enemy aliens in the mili- 
tary System, so long as they were found to be of good behavior ; but 
certainly the court has net the power to détermine when the execu- 
tive or the législative branch should deem it wise to discharge those 
who are lawfully within the authority of the military forces. 
The writ will be dismissed, and the relator remanded. 



In re TRAINA. 
(District Court, E. D. New York. February 27, 1918.) 

1. Habeas Corpus <S=55l6 — Sélective Dbaft Act — Autiiobitt of Court. 

Whether persons certifled into the National Army under Sélective 
Draft Act May 18, 1917, c. 15, 40 Stat. 76, nieet the physical and médical 
rcuuirements, Is solely a question for the exemption boards provided 
for, and not the courts. 

2. Habeas Corpus <S=9l6 — Army— Discharge — Autiiobitt op Courts. 

While Kev. St. § 1116 (Comp. St. 1916, i 1884), requlres recruits to bo 
effective and able-bodied, yet, as section 1842, as amended by Act Aug. 
29, 1916, c. 418, § 3, 39 Stat. 668, Articles of War, § 108 (Comp. St. 1916, 
§ 2308a), déclares that no enlisted man, lawfully inducted into the 
military service of the United States, shall be discharged from sùeli 
service wlthout a «ertlficate of discharge signed by a fleld offlcer of 
the régiment or other organlzation to vvhich the enlisted man belongs, 
or by the comnianding offlcer when no sueh fleld oflieer.is présent, the 
courts hâve no authority, relator having been certifled into the military 
service of the jUiiited States under the Sélective Draft Act, to discharge 
him on the ground that he was affllcted with a disease making neees- 
sary his discharge, for the question whether he was entitled to a dis- 
charge is one for the military officiais. 

Habeas Corpus. In the matter of the application of Salvatore 
Traîna for writ of habeas corpus directed to the commanding officer 
at Camp Upton, N.. Y. Application dismissed. 

Achille J. Oishei-Hoschek, of New York City, for relator. 

CHATFIELD, District Judge, [1] The relator has applied for a 
writ of habeas corpus, directed to the commanding officer at Camp 
Upton, who, it is said, holds him without authority, in that the relator 
claims to be afficted with a disease which he allèges makes necessary 
his discharge from further army service. He bases the application 
for habeas corpus, in the first place upon the provisions of the Sélective 
Service Act and the rules promulgated thereunder, which direct re- 
jection and discharge from military service of men with diseases and 
organic troubles which the relator claims are less severe than those 
from which he suffers. 

It must be beld that this court has no jurisdiction either to consider 
the physical or médical standards by which persons otherwise eligible 
are to be judged either for admission to or discharge from the Na- 
tional Army. Such matters are clearly within the jurisdiction of the 
local and district boards or the army authorities themselves. 

[2] But the relator also claims that the gênerai provisions of section 
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1116, R. S. (Comp. St. 1916, § 1884), requiring recruits to be "effective 
and able-bodied," make it illégal ta retain a man suffering from such 
physical disability in the military forces of the United States, and 
that this court has power, on a writ of habeas corpus, to enforce the 
discharge of any one so afflicted. 

No authority has been cited from which it could be inferred that 
the court has such gênerai power over the military forces of the 
United States. Any détermination that a person should no longer be 
retained in the army must be sought at the hands of the army itself, 
even if it be évident that refusai to discharge would be illégal. Section 
1342, R. S., as amended by Act Aug. 29, 1916, being the Articles of 
War (see section 108). 

But, more than this, if the décision by the military authorities is 
adverse to the applicant, the court has no jurisdiction, if that décision 
is within the jurisdiction of the mihtary authorities tô détermine. It 
has always been held, and is believed to be the l^vf, that ail such juris- 
diction is vested in the military authorities, and that they hâve complète 
control and discipline over a man until they see fit to discharge him, 
if he has been lawfully brought into the service, and if the military 
authorities hâve not gone outside of the jurisdiction given them by 
statute, in administering the affairs of their own commands. 

The application must be denied. 



UNITED STATES ex rel. BROWN v. COMMANDING OFPICER OF SEV- 

ENTY-SBVENTH DIVISION OF NATIONAL ARMY OF L'NITED 

STATBS AT CAMP TPTON, YAPHANK, LONG ISLAND, N. Y. 

(District Court, B. D. New York. February 27, 1918.) 

Habeas Corpus <ê=>16 — Sélective Deaft Act — Détermination or Exemp- 
tion BoARDS. 

Where relater was duly certlfled into tlie military service by the local 
and district boards in accordance with Sélective Draft Act May 18, 1917, 
c. 15, 40 Stat. 76, he cannot by habeas corpus obtain release because he 
had convinced the adjutant gênerai of his state that the examination by 
the médical offleers of the local board had not been suiHcient, for, whlle 
Régulations, § 27, gives the Govemor, acting through the ffd jutant gên- 
erai, supervision of the exécution of the sélective draft, the détermina- 
tion of the exemption boards is final, save for appeal to the Président. 

Habeas Corpus. Pétition by the United States, on the relation of 
Irwin F. Brown, for a writ of habeas corpus against the Command- 
ing Officer of the Seventy-Seventh Division of the National Army 
of the United States at Camp Upton, Yaphank, Long Island, N. Y. 
Writ dismissed, and relator remanded. 

Henry M. V. Connelly, of New York City, for relator. 
Melville J. France, U. S. Atty., of Brooklyn, N. Y., opposed. 

CHATFIELrD, District Judge. The relator seeks to be dismissed, 
on the claim that médical examination would disclose the necessity or 
advisability of discharging him for ill heâlth. It appears that exam- 
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inatioh by physicians satisfied the adjutant général of the state that 
the examinatîon by the médical officers of the local board had not been 
sufificient, or that another should be held. He endeavored to reach the 
board, so as to hâve them hold the relator from being sent to Camp 
Upton. This eflfort was unsuccessf ul, and the relator was turjied over 
to the military authorities.. ■ 

The Governor is by section 27 of the Régulations given gênerai 
supervision over allmatters arising in the exécution of the sélective 
draft within his state. The adjutant gênerai is by section 27 made 
thè officer through whom the Governor exercises his f unctions. But 
by section 27 ail matters of exemption and deferring of classification 
are left to the exclusive détermination of the local and district boards. 
The Président alone can review their détermination. 

Thus neither the Governor nor the adjutant gênerai had the power 
to reverse the holdings of the local and district boards. If the infor- 
mation from the adjutant gênerai did not reach the local board in time 
f or it to act, then the orily way in which the relator can be diâcharged 
for physical disabilit}' is to apply to the army authorities therefor. 
This court has no jurisdiction (evenif the findingof the médical exam- 
iners of the local board was incorrect) tô release the appïicarit, as the 
détermination was within their povver and jurisdiction, at the time it 
was made. 

The writ will be dismissed, and the relator remanded. 



THE ELISABETH VAN BELGIE. 
(District Court, S. D. Morlda. November 15, 1917.) 

1. Seamen, <S=>29(5) — Action fok WHaNorcrL Deatii — Pleading. 

A libel against a forelgn steamship, to recover damages under a state 
,, statute for a wrongful death, aileged to hnve been caused by the négli- 
gence of respondent, held to sufficienUy allège that the Injury occurred 
within the territorial waters of the state. 

2. Admibaltt <S=365 — PLEAtoiNO — Exceptions to Libel. 

XJuder the libéral rules of pleading in admiralty, exceptions to the 
libel may be taken in the answer, although the better practice is to ex- 
cept before answering. 

In Admiralty. Suit by Justina Strachan against the Belgian steam- 
ship Elisabeth Van Belgie. On exceptions to libel. Exceptions over- 
ruled. 

L. A. Harris, of Key West, Fia., for libelant. 

G. Bowne Patterson, of Key West, Fia., for claimant 

CALL, District Judge. [1] On September 1^ 1917, libelant filed her 
libel àgainst the Belgian steamship Elisabeth Van Belgie, claiming 
damages for the death of her husband, claimed to hâve bèén caused 
by the négligent management of the said steamçr. The first article in 
the libel allèges as follows: ' 
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"Ou the morning of August 31, 1917, the said steamship Elisabeth Van Belgle 
was strauded on the Western Dry Rocks, a portion of the Florida Reefs 
within the navigable waters and within the territorial limits of the state of 
Florida, and within the jurisdjetion of this honorable court." 

The libel then proceeds to state the incidents of the in jury, etc., 
after alleging that the vessel had been reUeved of her position on the 
reef and the salvage services completed. 

The master of the vessel filed his claim and stipulation, and on Sep- 
teinber 14th filed his answer, embodying therein certain exceptions to 
the libel : 

(1) That thls court had not jurisdlctlon. (2) Because the libel shows that 
at the time of the accident it v;as not within the iurlsdlctlon of the state of 
Florida, but on the high seas. (3) Because no act of Congress giving right of 
action is shown in the libel, giving right of action for death on the high seas. 

Thèse exceptions were argued before me; the proctor for the claim- 
ant insisting that this court was without jurisdiction because, under 
the allégations of the libel, it was not alleged that the accident hap- 
pened within the territorial waters of the state of Florida, and the ves- 
sel, being f oreign owned, was not liable for a death happening on the 
high seas. I do not understand that proctor for claimant contended 
that the exception was well taken if the death resulted from an acci- 
dent happening in such territorial waters. The issue between the proc- 
tors in this case resolved itself into whether the libel charged that the 
accident happened in such territorial waters. If it does, then of 
course it becomes a question bf fact, and cannot be raised by excep- 
tion. 

Taking the allégations of the libel, especially that portion copied 
above, it bears the construction that such accident did occur in such 
territorial waters. The further allégations that the accident occurred 
after the steamship was relieved from the reef, and while the dé- 
cèdent was endeavoring to take ofï the salvors would not in my opin- 
ion so négative the position of the vessel as set forth in the first arti- 
cle as to require the court to say that she was therefore on the high 
seas. There can be no question at this day that courts of admiralty 
will enforce rights maritime given by state statutes, nor can there be 
a doubt that the statute of the state of Florida does give a right of 
action for a death resulting from an accident happening in its terri- 
torial waters. I hâve not considered in this case the question of 
whether that right of action can be enforced in a proceeding in rem 
or whether it must be brought in personam. That point was not ar- 
gued before me by proctor for claimant. 

[2] Proctor for libelant insisted that the exceptions came too late, 
having been made in the answer. While I think the better practice 
is to except before answering, yet the rules of pleading in admiralty 
hâve never been governed by the strict technicalities of the common 
law, and the waivers by priority of pleading not enforced. 

The exceptions to the libel will therefore be overruled. 
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THE WABA8H. 

THE DEFIANCE, 

(District Court, E. D. New York. February 11, 1918.) 

1. TowAGE (Ê=>11(5) — Stbanding of Tow — Evidence of Fault. 

That a tug, before the strandlng of her tow, had been uslng long bawsers 
In inland waters In violation of the statute, does not prove faulty navi- 
gation In matters -whlch could not t» affected by the length of the tow. 

2. TowAGE <&=3l2(2) — Stranding of Tow — Fatot. 

A tug with three barge-s In tow, cotnlng into New York Harbor, stopped 
In the Hain Ship Cliannel to shorten the hawsers at a place whlch was 
unusnal and at the time unsafe, because the tide created a side drlft 
The mlddle barge, whlch was of the greatest draft, had an apparatus for 
shortening her hawsers, whlch sbe proceeded to do, taklng more time than 
was necessary. The tug, observlng that the tlde was setting the tow 
toward shallow water, signaled the barge to make fast, wlth the Intention 
of towing ahead ; but the barge pald no attention to the signal, and when 
it was repeated 10 minutes later she was aground and suffered Injury. 
Seld,, that both vessels were in fault; the tug for not stopplng in a 
safer place, and the barge for taklng unnecessary time, and for not 
obeylng the flrst signal. 

In Admiralty. Suit by Thomas J. ScuUy, owner of the barge Wa- 
bash, against the P. Dougherty Company, owner of the tug Défiance. 
Decree dividing damages. 

Macklin, Brown & Purdy, of New York City, for libelant. 
Harrington, Bigham & Englar, of New York City, for respondent 

CHATFIELD, District Judge. This case arises from the ground- 
ing of a barge on the southerly side of Flynn's Knoll, between Red 
Buoys 8 and 10, on the northerly side of the Main Ship Channel in 
New York Harbor, on the 9th day of September, 1915. The barge, 
which was loaded with 1,635 tons of coal, had coine from Hampton 
Roads, Va., on the way to Providence, R. I., in tow of a large ocean- 
going tug, the Défiance, owned by the respondents herein. 

[1] It appears that the Defianée had agreed to tow the Wabash and 
another cbàl barge directly to Providence, going around outside of the 
easterly end of Long Island. The other barge was not ready, atid thé 
plan was changed with the consent of the Wabash. Thus the Défi- 
ance brought the Clara Brooks, loaded with railroad ties, and a third 
barge, the Arundel, loaded with piling, in addition to the Wabash, 
which was in the middle of the tow. * The Brooks and the Arundel 
were coming to New York, and so the Défiance came in at Sandy Hook^ 
Three days were consumed in coming from Hampton Roads. The 
weather was fine, but there appears to hâve been'sbme ground swell 
from the east, ânid on the morning of the 9t:h thétowleft the Scotland 
Lig^tship and proceeded through the Gedney Channel into the Main 
Channel, arriving opposite Flynn's Krtoll âbout 8 a. m., when théfloOd 
tide had about céâsed to run. The ëaptain of fhe' Défiance had not 
deemed it prudent to shorten his hawsers from the length used in 
océan towing, while outside of Sandy Hook, because of the ground 
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swell. He thus violated the statute prohibiting the use of long haw- 
sers in inland waters, and this is now assigned as one of the faults 
against the Défiance. He evidently shortened his hawsers at this 
point to comply with the statute, and also, to avoid any additional 
towing out of his course. 

[2] As has been repeatedly held, this court is not in this action 
engaged in prosecuting the captain for violation of the law, and such 
violation does not prove faulty navigation in matters which could not 
be aflfected by the length of the tow. In the case at bar, the captain 
of the Défiance knew that he would violate the law unless he shorten- 
ed his hawsers, and hence proceeded to do so. But violation of the 
statute before the accident does not add to the responsibility for the 
accident in question. The sole issue as the case stands is whether the 
Défiance was négligent f rom the standpoint of navigation in shorten- 
ing the long hawser, under the circumstances of the situation, at the 
précise point where this maneuver was attempted. 

The libel charges fault on the part of the tug in attempting to take 
too large a tow with insufficient power, and in faihng to keep the 
barge in the channel. No mention was made of the issue which has 
been tried until the testimony of the witnesses as to the action of the 
tide made it apparent that a side drift (due either to the last of the 
flood tide still setting to the northwest against Flynn's KnoU, or to the 
beginning of the ebb tide, which for a short time swings up from 
Sandy Hook Bay in the same direction, at this particular point) was 
the force which diverted the Wabash from her course and landed her 
on the bank, where she could not be extricated until the following day. 
In the meantime the Défiance proceeded to New York with the other 
two boats, and the Wabash was pounded on the shoal by the ground 
swell, so as to receive the injuries complained of in the action. 

It appears that the Wabash had apparatus with which to shorten 
the hawser from the Brooks. The hawser from the tug ran back to 
the Brooks, which had no means of shortening the hawser between 
her and the Wabash, and the hawser of the Wabash extended to the 
Arundel, which also had no means of shortening this hawser. The 
Brooks and the Arundel were shallow barges, while the Wabash was a 
converted bark and drew 22 or 23 feet loaded. 

The testimony shows plainly that the time consumed by the Wa- 
bash, either in shortening her own hawser to the Arundel or in short- 
ening the hawser between the Brooks and the Wabash, was consider- 
ably more than was required by the Défiance in shortening the hawser 
to the Clara Brooks. The Défiance, observing that the tide was setting 
the boats over towards Flynn's Knoll, blew a signal to the Wabash to 
make fast, with the intention of towing the boats up the channel and 
out of danger to a point where the shortening could be more safely 
accomplished. This signal was not obeyed or noticed by the Wabash, 
and after several minutes another was blown, but by this time the 
Wabash was aground. 

There is a conflict between the witnesses as to whether the maneuver 
of shortening the hawsers should hâve been attempted at Flynn's 
Knoll. It appears that it is ordinarily done outside of the Hook, or 
248 F.~64 
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else further up toward the Narrows. But the testimony does not fix 
the entire;fault on the part of the Défiance. Apparently the Wabash 
met with no difficulty in shortening the hawsers in question. Nor was 
there any reason why she could not make her hawser fast in the space 
of one or two minutes. She did not attempt anything for which she 
was not equipped, and no reason ;has been shown why she did not make 
the hàwser fast and allow the Défiance to proceed with the tow 
when the signal was given, The master of the Arundel was seated on 
his vessel: watching the opération, and testifies that the Wabash paid 
no attention to the signal to make fast. Other witnesses corroborate 
the statement that the Wabash paid no attention to the signais f rom 
the Défiance. 

It is impossible to hold that the libelant sustained the burden of 
proofi so as to show that the fault for the injury rested entirely upon 
the tug. On the contrary, it would appear that the master of the Wa- 
bash was also at fault, and the failure of the libelant to allège, prior 
to the taking of testimony, the same faults now urged by him, must 
be traced to the same source, viz. that the captain of the Wabash f ailed 
to appreciate or understand the dangerous situation, and did not pay 
attention to the Défiance until he had completed the shortening of his 
own hawser. 

But the Défiance miscalculated the tide, the room available for the 
maneuver attempted, and the draft of the Wabash. The captain of 
the Défiance evidently thought he might escape grounding, even when 
he saw the Wabash drifting, for he delayed some 10 minutes before 
giving the second signal to make fast, and during this time he was 
waiting for a tow coming down the bay to pass across his bow. He 
then started ahead, and found the Wabash had become fast. 

On the whole case, both the Défiance and the Wabash were at fault, 
and responsibility must be divided. The libelant may hâve half dam- 
ages and one-half cQsts. 
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FRAZIER V. LUCKENBACH et al. 
(District Court, S. D. Florida. April 15, 1918.) 

1. ShIPPING <&=>82 — OWNEP.S — LiABILITT. 

Where the owners ot a properly construeted vessel chartered the same 
to independent shippers for a nionthly payment, ail expenses save ~wages 
of the crew to be paid by the charterers, the owners are liable only for 
the négligent acts of the master or crew in navigating the vessel, or lu 
some duty necessary to be performcd by them to enable the vessel to re- 
ceive or carry cargo safely. 

2. Shipping <®=:»84(2) — Shipowner — Duties — StBvedores. 

Where a shipowner chartered a vessel on monthly payments, the char- 
terer paying ail expenses save the wages of the crew, the owner was under 
no duty to provide lights at an open hateh while in port, por to light the 
portion of the vessel between decks, though stevedores were engaged In 
loading the vessel. 

In Admiralty. Libel by G, W. Frazier against Edgar F. L,uckenbach 
and the estate of Edgar L,uckenbach. Libel dismissed. 

Zewadski & Nysewander, of Tampa, Fia., for libelanjt. 
E. O. Locke, of Jacksonville, Fia., and Carter & Carter, of New 
York City, for respondents. 

CALL, District Judge. The libelant claims damages for personal 
injuries received while engaged as a stevedore in loading a cargo of 
phosphate upon the steamship Luckenbach. He had been working in 
one hold of the vessel trimming cargo, and was ordered to go to an- 
other hold aft, there to trim cargo. The method of loading the phos- 
phate rock is by a pipe from the elevator into the hold of the vessel 
then being loaded; the trimmers being below, and as the phosphate 
cornes in it is shoveled into the wings from the pyramid formed as 
the material cornes from the elevator. In passing from the hold where 
he had been working to the hold to which he was ordered, he went 
along the upper between-decks and fell before reaching the hatch to 
which he was going, into the hold, and was injured. 

The libel allèges that the deck plates at the place where libelant fell 
were taken up, leaving open spaces, through one of which he fell, and 
further that the officers of the ship had negligently failed to place 
lights to warn any one of such open spaces. The proofs show without 
contradiction that the owners had chartered the vessel to independent 
shippers for a monthly payment; that the cost of opération (except 
wages, etc., of the crew), the expense of loading, etc., were to be paid 
by the charterers ; that the libelant was employed by the head steve- 
dore, who had a contract with the charterers to load said vessel; that 
the crew of the steamer took no part in said loading; that it was 
the duty of the head .stevedore to inspect the cargo holds, and see if 
they were in fit condition to be loaded, and to furnish, and did fur- 
iiish, lanterns to be used to light the trimmers in their labor; that 
thick dust arose from the phosphate while coming into the hold, which 
made it impossible to see further than a foot. 

©isFor otUer cases see same toplc & KBY-NtIMBBR in ail Key-Numbered Dlgests & Indexes 
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[1] Upon thèse facts there is no conflict. While there is conflict 
as to the nature of the between-decks, the overwhelming weight of the 
testimony showS the f ollowing facts : The Luckenbach was what is 
known as an open between-decks ship, no permanent deck having been 
laid upon the beams extending athwartship, with spaces between about 
4 feet 6 inches; that it was between thèse beams that Ubelant fell 
while passing f rom one hold to the other. 

Unde'r this state of factS, is the libelant entitled to recover from 
the owners of the ship? I think not. As I understand the law, the 
owners are not responsible under such circumstances, except for nég- 
ligent acts of the master or crew of the chartered ship in navigating 
the vessel, or some duty necessary to be performed by them to enable 
the vessel toreceive or carry her cargo safely. Hère the vessel was 
at the elevator receiving cargo. The construction of open between- 
decks ships is recognized as proper construction, and materially aids in 
trimming such cargo as phosphate rock, expediting the worfc of the 
trimmers in shoveling the rock; into the wings of the vessel and filHng 
ail the spaces, and to that extent adds to the safety in carrying the 
cargo. 

[2] So' far as the allégation of want of light, it has been said that 
no obligation rests upon the shipowner to provide lights at an open 
hatch while in port ; nor does the duty rest upon the shipowner to 
light that portion of between-dècks constructed as was this vessel. 

I am of opinion, therefore, that the libelant cannot recover, and 
the libel will be dismissed. It will be so ordered. 



THE FLORENCE H. 

(District Co«rt, S. D. New York. April 22, 1918.) 

1. Admibaltt <@=>43 — JuKisDicTioîf — Libel. 

Regardlegs of the gênerai prlnclples tnat a vessel owned by the Unltéd 
States and In its possession is immune from any process of court, a 
vessel requisitloned by the United States Shipping Board Emergency 
Fleet Corporation for national purposes connected with the war, and de- 
livered by the Fleet Corporation to the XJnlted States Shipping Board, a 
governmpntal agency, and registered in the name of the United States. i.s 
subject to arrest under libel for collision In the hlgh seas while nianned 
by a French crew, though the vessel had been chartered by the Shipping 
Board to the French government to transport a cargo of food; Shipping 
Act Sept. 7, 1916, c. 451, § 9, 39 Stat. 730 (Comp. St. 1916, § 814Ge), de- 
claring that vessels, while employed solely as merchant vessels, shall be 
subject to ail laws, régulations, and Uabilltles governing merchant vessels, 
whether the United States be Interested therein or not. 

2. CoLUSioN <S=>11B — Veôsel — Ijability. 

It Is settled lii admlralty that a ship Is llable for the tortious acts of 
any one who lawfuUy cornes in possession of her and directs her naviga- 
tion, be he charterer, agent, or crew. 

3. Collision <©=»115 — Lien of. 

Where a vessel, requisitloned by the United States Shipping Board 
Emergency Fleet Corporation and chartered to the French government, 
damaged a British vessel In a collision, such vessel is Subject to the lien 

^ssFor otbeT cases see same tapie & KET-NUMBER In ail Key-Numbered DIgests & Indexes 
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of collision, though belonglng to the United States and operated by a 
ï'rench crew ; Shipping Act, § 9, havlng made vessels so taken, while 
employed as merchant vessels, subject to laws, régulations, and liabill- 
ties governlng mercliant vessels. 

4. AdMIEALTY ©='6 — JURISDICTION. 

Despite the rule that the act of a soverelgn cannot be Illégal withln 
Its borders, a libel against an American vessel requlsitioned by the 
United States Shipping Board Emergency Fleet Corporation, and char- 
tered to the French government on account of a collision occurring on 
the hlgh seas, while the vessel was in charge of a French crew cannot be 
denled, because it would involve a scrutlny of the conduct of the French 
crew ; the republlc of France havlng no jurisdiction over the high seas, 
and the court not being subject to a diplomatie embarrassment. 

5. Admiralty (®=0 — Courts — Autiiority of. 

A court is not authorized to treat in any fashlon with forelgn powers, 
and should be quite inaccessible to any suggestions based on international 
considérations, therefore a court of admiralty will not in its discrétion 
dismiss a libel on the ground that it would in volve the scrutlny of the 
conduct of seamen or agents of the French government, unless a sug- 
gestion of diplomatie embarrassment be made by the olticers of the gov- 
ernment responsible as to those relations. 

In Admiralty. Libel by H. E. Moss & Co. against the steamer Flor- 
ence H. On objections to the jurisdiction of the court. Objections 
and suggestions overruled, and cause allowed to proceed. 

H. E. Moss & Co., the owners of the British vessel Mirlo, flled a libel in 
rem against the steamer Florence H., alleging a collision on the hlgh seas, for 
whlch the libel elaimed damages. The stipulation upon which the suggestion 
of record was heard stated that the Florence H. up to August 3, 1917, was 
under construction at one of the private shipyards of the United States. On 
that day the United States Shipping Board Emergency Fleet Corporation, 
under the Urgent Deficiency Act of June 15, 1917 (40 Stat 182, c. 29), req- 
ulsitioned the Florence H. for national purposes connected with the war and 
took tltle by executive order of the Président under powers conferred on him 
by that act. After her completion, the Florence H. was delivered by the Fleet 
Corporation to the United States Shipping Board, a governmental agency of 
the United States, and was registered in the name of the United States by 
the Shipping Board on the 19th day of November, 1917. Subsequently the 
board chartered the Florence H. to the French government for one round trip 
voyage from the United States to France. The charter was a démise, and 
she was manned by a French crew and carried a cargo of food for the 
French government. Returning from France in ballast, and while still in 
the possession and control of her French crew, she came into collision with 
the British steamer Mirlo, owned by the libelants. On her arrivai in New 
York the French government redelivered her to the Shipping Board, which In 
turn redelivered her to the United States Shipping Board Emergency Fleet 
Corporation under a charter which likewise constituted a démise. After this 
delivery she was berthed in the port of New York for a cargo belonglng to 
the French government, which was to be transported from that port to 
France on behalf of the French government. She remalned, however, stlU 
in the possession of the Fleet Corporation under the aforesaid charter. The 
Fleet Corporation was organlzed under the laws of the District of Columbia 
In pursuanee of section 11 of the Shipping Act, passed September 7, 1916 
(Act Sept. 7, 1916, c. 451, 39 Stat. 728 [Comp. St. 1916, §§ 8146a-8146r]). AU 
the stock is held by the United States Shipping Board, except one share each 
held by the six trustées of the Shipping Board by virtue of thelr title. 

In accordance with the prayer of the libel, process was issued from the Dis- 
trict Court to the marshal for the Southern district of New York, who, in 
pursuanee of the said process, arrested the steamship Florence H. and put 

^SoFor other cases aee sama topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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hls eustodian In charge of her, and thereafter, at the request of the United 
States Shipping Board Bmergency Fleet Corporation, the eustodian was 
withdrawn in considération of a letter by the counsel for the United States 
Shipping Board Emergency Fleet Corporation, agreelng to give a bond to 
cover the daim of the libelant in the event that the court should sustain jurls- 
dictlon against the Florence H. Thç case In Its présent aspect, therefore, Is 
to be dealt with upon the assumption that the marskial is now In actual 
custody of the ship. The United States Shipping Board and the Emergency 
Fleet Corporation appear by admlralty counçel and suggést upon the record 
that the shlp may not be subject to arrest as In ordinary civil cases. The 
district attorney for the Southern district of New York llkewise appears 
speclally ou behalf of the. United States and objects to the jurlsdictlon of 
the court. Mr. James K. Symmers appears as amlcus curlœ on behalf of the 
French government. 

John M. Woolsey, of New York City, for libelants. 

Francis G.Caffey, U. S. Atty., of New York City, appearing spe- 
ciaïly by John Hunter to object to the jurisdiction. 

Alfred Huger, of Charieston, S. C, and Henry H. Little, of Nor- 
folk, Va., for U. S. Shipping Board and U. S. Shipping Board Emer- 
gency Fleet Corp. 

James K, Symmers, of New York City, as amicus curiae, appear- 
ing on behalf of the republic of France. 

IvEARNED HAND, District Judge (after stating the facts as 
above). The question raised is of the propriety of the arrest attempt- 
ed by the marshal in accordance with the prayer of the libel. It dé- 
pends, first, upon the irnmunity of the ship f rom any arrest because 
of her ownership and possession; second, upon the existence of any 
lien arising from the collision at a time when she was in possession 
of the French republic under charter from the United States, assuming, 
of course, the truth of the facts alléged in the libel upon which the 
lien depended. 

[ 1 ] I may assume that a vessel owned by the United States and in 
its possession is immune from any process of court. The Parlement 
Belge, L. R. 5 P. D. 197 ; Briggs v. A Light Boat, 11 Allen (Mass.) 157. 
The Éxchange, 7 Cranch,, 117, 3 L- Ed. 287, was, it is true, the case 
of a ship of war, and the décision can hardly be thought to go f urther ; 
yet it is significant that Lord Esher in The Parlement Belge, supra, 
used it as a basis for his conclusion that a ship used for any "national 
public purpose" is within the immunity of the sovereign. In so far 
as The Charkieh, L,. R. 4 Ad. & Ec. 59, has anything to the contrary, 
it must be thought overruled. Assuming the Florence H. to hâve been 
so immune while in the possession of the United States, yet in salvage 
cases it is certainly established that, where property of the sovereign 
is in the possession of an individual other than an officer of the sov- 
ereign, whose custody is only officiai, it is not exempt from process. 
The Davis, 10 Wall. 15, 19 h. Ed. 875; The Tampico (D. C.) 16 Fed. 
491, 501; The Johnson Ughterage Cases (D. C.) 231 Fed. 365. In- 
deed, in certain cases the rule has been pressed f urther than this. U. 
S. v. Judge Peters, 5 Cranch, 115, 3 h. Ed. 53; U. S. v. Lee, 106 
U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171. In each of thèse cases it is 
difficult to see that the possession of the défendant was other than 
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mère officiai custody, and yet process went (and that, too, in suîts not 
in salvage) against the sovereign's property. Nor does it seem to me 
that the character of the suit can in any sensé détermine the question 
hère at bar, which is only whether the sovereign's property may be 
subjected in invitum to the results of a contentions proceeding. It 
can make no différence whether the question is an implied contract 
arising from the salvage of the property or the existence of a lien 
from its tortious management. The question is Avhether the sovereign 
can be subjected to the necessity of defending his property from pri- 
vate claims to whose propriety he does not assent. 

But, however that may be under gênerai principles of law, the Ship- 
ping Act (section 9) removes any question about the liability of such 
vessels to arrest provided they are "employed solely as merchant ves- 
sels." The sentence in question reads as f oUows : 

"Such vessels while employed solely as merchant vessels shall be subject 
to ail laws, régulations, and llablUties governing merchant vessels, whether 
the United States be interested therein as owner, In whole or In part, or 
hold any mortgage, lien, or other interest therein." 

This provision shows the express purpose that ail such vessels shall 
form part of the mercantile marine of the country, and the question 
revolves itself only into whether the vessel in question at the time 
of the arrest was "employed solely as a merchant vessel." As to this 
the stipulation is somewhat barren of détail, but it does appear that 
she was about to take a cargo on board belonging to the French gov- 
ernment and to be transported to France on its behalf. I do not ap- 
prehend that the mère ownership of the cargo made the employment 
of the vessel other than that of the usual "merchant vessel." It of 
course may be, and indeed is likely to be, the fact that the cargo 
was carried in fulfillment of national engagements between the two 
powers. Moreover, under the modem practice of war it would be 
extremely difficult to undertake any line of limitation between what 
was a part of the military opérations of a government and any ordi- 
nary mercantile activities. It may, indeed, be the fact hère, for ex- 
ample, that the cargo owned by the French government was being 
laden in a vessel of the United States as a part of the allied military 
opérations of the two, and that the vessel could hardly, therefore, 
be treated as though it were employed solely as a merchant vessel. 
Yet the point is not pressed, or even suggested, and the stipulation con- 
tains nothing of the sort. The arrangements between the Fleet Cor- 
poration and the French government, for ail that appears in the stip- 
ulation, may hâve been no other than the carriage of freight for 
hire, a transaction in which the Fleet Corporation was intended to 
engage, and in which, in the absence of suggestion to the contrary, 
I must, I think, assume it did normally engage. It therefore seems 
to me that under the statute, regardless of the common law, the Flor- 
ence H. was subject to arrest like any other merchant vessel. 

[2, 3] The remaining question is whether a lien of collision arose 
against the ship at a time when she was in the possession of the French 
republic and in charge of a French crew. This, it seems to me, is 
concluded by The Siren, 7 Wall. 152, 19 L. Ed. 129. The collision 
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there occurred after capture of a prize, but before condemnation, and 
it was held that a lien arose in accordance with gênerai principles of 
admiralty law, regardless of the fact that the United States had both 
title and possession. It is true that the jurisdiction of the court was 
there held to dépend upon the fact that the United States had had 
recourse to its own courts for condemnation, sale, and distribution of 
the prize money, but the origin of the lien by necessity antedated any 
such recourse. As a lien in rem, if it arose at ail, it arose at the time 
of the collision, and that did not dépend in any sensé upon the con- 
sent of the United States. While it may be urged that at the time 
of the collision the title was not in the United States, yet by the sub- 
séquent condemnation the title so acquired related back to the time 
of the capture. At least it was so assumed and agreed in the Manila 
Prize Cases, 188 U. S. 254, 263, 21 Sup. Ct. 415, 47 I.. Ed. 463, and 
such is undoubtedly the law. If so, The Siren, supra, must be taken 
as necessarily deciding that a lien of collision arises against a vessel 
when the title and possession are in the United States; and this was 
the express ground of the opinion. 

But it is said that though a lien of collision may arise against a 
vessel owned by the United States, this cannot resuit from the négli- 
gence of agents of the United States, to say nothing of agents of the 
French republic, without violating the rule that a sovereign is not 
liable for the wrongful acts of its agents. So far as touches the H- 
ability of a vessel of the United States for tortious acts of its agents, 
the opposite of this contention was in efïect settled by The Siren, 
supra, which cannot otherwise stand. The same principle applies to. 
The Athol, 1 Wm. Rob. 374. In both cases the ships of the sovereign 
were held in rem for collision due tri the' négligence of their Crews. 
Furthermore, the décision in Workman v. New York, 179 U. S. 
552,: 566, 567, 568, 21 Sup. Ct. 212, 45 U. Ed. 314, put an end to any 
doubt that in admiralty at least the ddctrine did hot apply. It is of 
course, true that 'that case involved, not a sovereign, but à municipal 
corporation, and there might a priori be ground for a distinction bë- 
tween such a party and a sôvèreigti; but the court did not màke any 
such. The opinion, on the contrary, went on the theiory that în the 
admiralty the gerieral rule, respondeat superior, applied without ex-; 
ception. Mr. Justice White arguendo referred to The Siren, supra, 
and The Athol, supra, in confirmation of thé gênerai appHcability of 
the rule, which could not hâve béen if he had supposed that thére 
was a distinction between corporations, sovereign and mtthicipal. , 

While this doctrine ' does not, stf ictly spéaking, rèach thë càsè at 
bar, where the ■ collision occUrred th'roUgh the supjîosédly #rôngfùl 
acts of agents of a foreigh power, the principle does, upoH ■which it 
dépends, nevertheless, because it is settled in the admiralty 'that the 
ship is liable for the tortious acts of ariy orie wholawfully tomes in 
possession of her,'and directs her navigation, be he charterer; agent, 
or crew. The Barnstâble, 181 U. S. 467, 21 Sup. Ct. 684,' 45 iv.-Ed. 
954. If the Florence H. would hâve been Hable under gênerai princi- 
ples of maritime law for the négligence of an American crew, it cari 
scarcely be supposed that she should not be equally liable for riégli- 
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gence of the crew of any charterer to whom the United States chose 
to deliver her. 

[4] Mr. Symmers suggests that in any event ttie libel requires a 
scrutiny of the conduct of the French crew, acting at the time directly 
under the authority of the French repubHc, and for that reason no 
court of a foreign nation may properly undertake it. The principle 
which he invokes rests'upon the observation, which is, indeed, strictly 
speaking, only a truism, that, under modem conceptions of territorial 
sovereignty the act of the sovereign cannot be illégal within its own 
horders. American Banana Co. v. United Fruit Co., 213 U. S. 347, 
29 Sup. Ct. 511, 53 L. Ed. 826, 16 Ann. Cas. 1047. To this one should 
add the coroUary that, for obvious reasons of a diplomatie sort, no 
foreign court will undertake to détermine whether the conduct of duly 
appointed officers of that power is within the scope of their delegated 
authority, viewed as a question of the foreign municipal law. Either 
the conduct of the officiais is authorized, in which case it has the only 
warrant of law possible, or it is unauthorized, in which case it rests 
upon the foreign power first to repudiate it, and so to open the ques- 
tion of the effect of acts thereupon conceded to hâve been without 
warrant of law. 

None of thèse considérations is, however, in the least applicable to 
the conduct of the agents of a foreign power on the high seas and un- 
der the national flag of the sovereign to which the court owes al- 
legiance. By no hypothesis may the conduct of the French crew be 
determined under the law of the French republic, which had no 
sovereignty over the locus in quo. Whether the acts of its agents 
were wrongful or not must dépend either upon the law of the United 
States, or upon the jus gentium, if there be any such. There can be no 
embarrassment juristically in undertaking a judgment upon them. 

[5] That there may be embarrassment diplomatically, as Mr. Sym- 
mers also suggests, is of course possible ; but such considérations are 
not justiciable by courts. A suggestion from the Secretary of State 
would be one thing, since he is charged with the responsibility for our 
relations with other powers. But a court, which is not authorized to 
treat in any fashion with foreign powers, should be in conséquence 
quite inaccessible to any suggestion which is based upon international 
considérations. I am aware that it has in some cases been said that, 
before assuming jurisdiction of causes involving aliens, the court may 
use its discrétion. Whatever may be the grounds which may in any 
case eontrol that discrétion, it appears to me plain that they should not 
include the possible diplomatie adjustments which a decree might 
make necessary. If the cause is to be stayed for such reasons, the 
most obvious proprieties demand that the suggestion shall arise from 
the only source to which the court has any right to look. 

An order may be taken, overruling the suggestions of record of the 
United States, the United States Shipping Board, and the Fleet Cor- 
poration, and allowing the cause to proceed. 
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MEMORANDUM DECISIONS 



AMERICAN FIEVELITY CO. v. LION EONDING & SUEETY COMPANY. 
(Orcuit Court ot Appeals, Eighth Circuit. December 7, 19i7.) No. 4913. In 
Errer to the District Court of the United States for the District of Nebraska. 
T. J. Malioney, J. A. C. Kennedy, and P. E. HoraJi, ail of Omaha, Neb., for 
plaintiff in eri-or. John F. Stout, Hallecb F. Bose, and Arthur E. Wells, ait 
of Omaha, Neb.. for défendant in error, 

PEB CUEIAM. Writ of error dlsmlssed, with costs, on motion and stipu- 
lation of parties. 



ARKANSAS ANTHRACITE COAL & LAND CO. v. BAENETT. (Circuit 
Court of Appeals, Eighth Circuit. Tebmary 16, 1&18.) No. 5036. In Error to 
thé District Court of the United States for thé Western District of Arkansas. 
Ben Oravens and Ira D. Oglesby, both of Pt. Smith, Ark., and Paul McKen- 
noB, of OlarRsvllle, Ark., for plaintiff in error. Webb CovIngton and G. L, 
Grant, both of Ft. Smith, Ark., for défendant in error. 

PEB CUBIAM. Writ of error dlsmlssed, at costs of plaintiff in error, per 
stipulation of parties. 



AÏMABD et al. r. BAY POINT MILL CO. (Circuit Court of Appeals, Mfth 
Circuit. March 22, 1918.) No. 3186. Appeal from the District Court of the 
United States for the Northern District of Florida ; William B. Sheppard, 
Judge. Llbel by the Bày Point MUl Company agalnst the gasoline launch 
Helma,r, claimed by L. L. Aymard and another. From a decree for llbelant, 
clalmants appeal. Afflrmed. John P. Stokes, of Pensacola, Fia., for appellants. 
Scott M. Loftin, of Jacksonville, Fia., for appellee. Before PAEDEE, 
WALKBR, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. A confliet in the évidence offered by the parties 
was determined by the District Judge in f avor of appellee. Hls Judgment 
also iuvolved a flnding that the appellee had established hls cause of action 
by a prépondérance of the évidence. Wè are not in i)osltion td say his 
conclusion was incorrect. The judgment Is alArmed. 



CALDWELIi V. NICHOLS. (Circuit Court of Appeals, Seventh Circuit. 
February 28, 1918.) No. 2533, Appeal from the District Court of the United 
States for the Southern Division of the Southern District of lUlriois. Bill by 
Charles M. Caldwell agalnst Dell D. Nichols. From a decree dismlsslng the 
blU, complainant appeals. Afflrmed. Charles C. Le Forgée, of Decatur, 111., 
for appel lant. Daniel McCasklU, of Chicago, 111., and Alba A. Jones, of De- 
catur, 111., for appellee. Before BAKER, ALSCHULER, and EVANS, Cir- 
cuit Judges. 

PBE CURIAM. Appellee obtained final Judgment in the courts of Illinois 
In an action at law agalnst appellant for the possession of real estate. 375 
m. 520, 114 N.B. 278. Thls appeal is from a decree dismlsslng for jvant of 
equlty appéllant's blU to enjoin the enforeément of the judgment. Our exami- 
natlon of the record confirma the vIew '(vé hîid at the close of the arguments, 
namely, appellant bas f alled to prove f acts which would constltute an 
estoppel. Afflrmed. 



CBBO et al. v. UNITED STATES. (Circuit Court of Appeals, Nlnth Cir- 
cuit. March 4, 1918.) No. 3125. In Error to the District Court of the United 
States for the Southern Division of the Southern District of Califomia 
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Robert O'Connor, TJ. S. Atty., and Gordon Lawson, Asst. U. S. Atty., both of 
Los Angeles, Cal. 

PEK CURIAM. Writ of error dismissed for noneompllauce by plalntlfCs In 
error with ijrdvisions of subdivision 1 of rule 16 Of the Rules of Practice of 
tMs court (208 Fed. ix, 124 C. C. A. ix). 



DATLY NEWS CO. et al. v. SNOW. (Circuit Court of Appeals, Sixth Cir- 
cuit. November 15, 1917.) î<o. 3116. In Error to the District Court, of the 
United States for the Western District of Miehlgan; Clarence W. Sessions, 
Judge. Butterfield & Keeney and Norris, McPlierson, Harriugton & Waer, ail 
of Grand Rapids, Mich., for plaintifi's in error. Hatch, McAllister & Raymond, 
of Grand Rapids, Mich., for défendant in error. 

PER CURIAM. Dismissed pursuant to stipulation of couusel. 



FÎRST STATE BANK OF STORDEN v. GADBRAirH. (Circuit Court of 
Appeals, Eighth Circuit. January 30, 1&18.) No. 5096. Appeal from the Dis- 
trict Court of the United States for the District of Minnesota. Wilson Borst. 
of Windom, Minn., and Pfau & Pfim and H. A. Johnson, ail of Mankato, Minn., 
for appellant. Tpdd, Fosnes, Sterling & Nelson, of St. Paul, Minn., for 
appellee. 

PER CURIAM. Cause docketed and appeal dismissed, at costs of appel- 
lant, on motion of appellee, pursuant to rule 16 (188 Fed. xi, 109 C. C. A. xi). 



FRANKLIN TRANSP. CO. v. GREAT LAKES TOWING CO. (Circuit 
Court of Appeals, Third Circuit. February 28, 1918.) No. 2265. Appeal 
from the District Court of the United States for the District of New Jersey ; 
Thos. G. Ilaight, Judge. Suit in admiralty by the Franklin Transportation 
Company against the, Great Lakes Towiug Company. Decree for respond- 
ent, and libelant appeals. Aflirmed. For opinion below, see 2.'}7 Fed. 4«2. 
Duncan & Mount, of New York City (Oscar D. Dunean and Warner 0. Pyne, 
both of New York City, of counsel), for appellants. Goulder, White & Garry, 
of Cleveland, Ohio, and lïinton Satterthwaite, of îrenton, N. J. (Harvey D. 
Goulder and Thomas H. Garry, both of Cleveland, Ohio, of counsel), for ap- 
pellee. Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. This appeal by the Franklin Transportation Company, as 
owner of the barge Alexander Maitland, Is from a decree dismlssing a libel 
wherein the Great Lakes Towing Company is charged with négligent tôwage. 
The oiiinion of the District Court will be fotmd In 2H7 Fed. 432, particularly 
on page 441 et seq., and we see no occasion to discuss the subject further 
than there appears. We hâve examined the record with care, and agrée with 
Judge Halght's flndings of faet and conclusions of law. The decree Is 
afflrmed. 



GORDON V. ROSENFELD et al. (Circuit Court of Appeals, Sixth Circuit. 
March 14, 1918.) No. 3082. Appeal from the District Court of the United 
States for the Western District of Kentucky, in Bankruptcy ; Walter Evans, 
Judge. Charles Glaflin Allen, George J. Breaker, and S. T. D. Smith, ail 
of St. Louis, Mo., for appellant. Adolph H. Rosenfeld, of New York City, and 
Wm. T. Ellls, of Owensboro, Ky., for appellees. 

PER CURIAM. Dismissed pursuant to request of counsel for appellant. 



HENTZ et al. v. PHŒNIX COTTON OIL CO. (Circuit Court of Appeals 
Sixth Circuit. January 8, 1918.) No. 3007. In Error to the District Court of 
the United States for the Western District of Tennessee; John E. McCall, 
Judge. William P. Metcalf, of Memphis, Tenn., and James T. Kilbreth, of 
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New York Olty, for plalntlfls In error. Gates & Martin, of Memphls, Tenn., 
for défendant lu error. 
PEB CUBIAM. Dlsmissed pursuant to stipulation of counsel. 



HENTZ et al. v. PHŒNIX COTTON OIL CO. (Circuit Court of Appeals,. 
Sixtli Circuit. Januarj' 8, 1918.) No. 3098. In Error to tlie District Court 
of the United States for the Western District of Tennessee; John B. McCall, 
Judge. William P. Metcalf, of Memphls, Tenn., and James T. Kllbreth, of New 
York City, for plalntiffs in error. Gates & Martin, of Memphls, Tenn., for 
défendant in error. 

PER OURIAM. Dismissed pursuant to stipulation of counseL 



HOO SHEB et al. v. WHITE, Commissioner of Immigration at the Port of 
San Francisco, State of California. (Circuit Court of Appeals, Nlnth Circuit. 
Pebruary 28, 1918.) No. 3036. Appeal froni the District Court of the United 
States for the First Division of the Northern District of California. James 
M. Hanley, Herbert Chamberlln, G. C. Kingolsky, and H. A. I. Wolch, ail of 
San Francisco, Cal., for appellants. John W. Preston, U. S. Atty., of San 
Francisco, Cal., for appellee. 

PER CURIASl. Appeal dismls&ed for the noncompUance by appellants wlth 
provisions of rules 23 and 24 of the Bules of Practice of this court (231 Fed. 
V, vi, 144 0. C. A. V, vi). 



INTERNATIONAL HARVESTER CO. v. JOHN DEERE PLOW CO. (Cir- 
cuit Court of Appeals, Eighth Circuit. January 11, 1918.) No. 4973. Appeat 
from the District Court of the United States for the District of Nebraska. T. 
J. Doyle, of Lincoln, Neb., and Charles F. McLaughlln, of Omaha, Neb., for 
appellant. Raymond T. Coffey, of Omaha, Neb., for appellee. 

PER OURIAM. Appeal dlsmissed, wlthout costs to either party In this- 
court, per stipulation of parties. 



JUDD v. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
January 16, 1918.) No. 122. In Error to the District Court of the United 
States for the District of Connecticnt. Nelson Judd, alias Google Watson, 
was convlctt'd of violating the law wlth respect to narcotics, and he brlngs 
error. Afflrmed. F. Walling and M. Harold Hochdorf, both of New York 
City, for plaintiff in error. Thomas J. Spellacy, U. S. Atty., and John F. Cros- 
by, Asst. U. S. Atty., both of Hartford, Conn. Before WARD, ROGERS, and 
HOUGH, Circuit Judges. 

PER CURIAM. Judgment afflrmed. 



KAUFFMAN v. AUBRBY. (Circuit Court of Appeals, Eighth Circuit. 
April 29, 1918.) No. 5155. Appeal from the District Court of the United 
States for the Western District of Oklahoma. L. E. McKnlght, of Anadarko, 
Okl., for appellant. L. M. Qensman, of Lawton, Okl., for appellee. 

PER CURIAM. Cause docketed and appeal dlsmissed, wlthout costs to 
either party in this court, on motion of appellant and consent of counsel for 
appellee. 



LIVINGHOUSE v. UNITED STATES. (Circuit Court of Appeals, Slxth 
Circuit. February 16, 1918.) No. 3133. In Error to the District Court of 
the United. States for the Kastern pistrlct of Mlchigan; Arthur J. Tuttle, 
Judge. Joseph B. Beckenstein, of Détroit, Mich., for plaintiff in error. John 
E. Kinnane, U. S. Atty., of Détroit, Mich. 

PER CURIAM. Dismissed pursuant to stipulation of counsel. 
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MATÎMEE VALLEY ELECTRIC CO. v. TOLEDO, ST. L. & W. B. CO. (Cir- 
cuit Court of Appeals, Sixth Circuit. November 15, 1917.) No. Ii997. Ap- 
peal from tlie District Court of the Uuited States for the Northern District 
of Ohio, in Equity. Eugène Rhelnfrank, of Toledo, Olilo, for appellant. Clar- 
ence Brown and Chas. A. Schmettau, both of Toledo, Ohio, for appellee. 

PER OURIAM. Dismissed pursuant to stipulation of counsel. 



MEDINA V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
January 10, 1918.) No. 5090. In Error to the District Court of the United 
States for the District of New Mexico. S. Burkhart, U. S. Atty., of Albu- 
querque, N. M. 

PER CURIAM. Cause docketed and writ of error dismissed, without costs 
to either party in thls court, on motion of défendant in error. 



NEBRASKA POTASH WORKS CO. v. POTASH PRODUCTS CO, (Cir- 
cuit Court of Appeals, Eighth Circuit December 6, 1917.) No. 5039. In 
Error to the District Court of the Unite<l States for the District of Nebraska. 
William V. Hodges, of Denver, Colo., and Leroy J. Williams, of Central City, 
Colo., for plaintifC in error. F. H. Gaines, of Omaha, Neb., for défendant in 
error. 

PER CURIAM. Writ of error dismissed, without costs to either party In 
this court, per stipulation of parties. 



POTASH PRODUCTS CO. v. NEBRASKA POTASH WORKS CO. (Cir- 
cuit Court of Appeals, Eighth Circuit. December 6, 1917.) No. 5040, In 
Error to the District Court of the United States for the District of Nebraska. 
F. H. Gaines, of Omaha, Neb., for plalntiff in en-or. William V. Hodges, of 
Denver, Colo., and Leroy J. Williams, of Central City, Colo., for défendant in 
error. 

PER OURIAM. Writ of error dismissed without costs to either party In 
this court, per stipulation of parties. 



ROSSO V. ALASKA PACKERS* ASS'N. (Circuit Court of Appeals, Ninth 
Circuit. February 28, 1918.) No. 3025. Appeal from the District Court of 
the United States for the First Division of the Northern District of Calitor- 
nla. H. W. Hutton, of San Francisco, Cal., for appellant. Chickering & 
Gregory, of San Francisco, Cal., for appellee. 

PER CURIAM. Appeal dismissed for the noncorapllance by appellant wlth 
provisions of rules 23 and 24 of the Rules of Practlce of this court (231 Fed 
V, vl, 144 C. C. A. V, vl). 



SOUTHERN RY. CO. v. KBIMINGER. (Circuit Court of Appeals, Slxth 
Circuit. February 11, 1918.) No. 3080. In Error to the District Court of the 
United States for the Eastern District of Tennessee; John E. McCall, Judge. 
Action by Walter N. Krimlnger against the Southern Rallway Company. 
There was a judgment for plaintlff, and défendant brings error. Allirmed. 
L. D. Smith, of Knoxville, Tenn., for plaintifC in error. J. A. Fowler and 
J. F. Baker, both of Knoxville, Tenn., for défendant in error. Before WAR- 
RINGTON and KNAPPEN, Circuit Judges, and SESSIONS, District Judge. 

PER CURIAM. Défendant in error (plalntiff below) is a locomotive en- 
gineer. While In the employ of plalntiff in error (défendant below) and 
operating one of its englues, he was severely and permanently Injured. This 
suit was brought to recover damages for such injuries, and resulted In verdict 
and judgmeut for a substantial amount. The errors asslgned and reliéd upon 
are: First, the déniai of a motion to direct a verdict in favor of the rallway 
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Company;- and, second, the refusai to glve a reqiiested instruction to the Jury. 
Tlie questions presented In tlie lovver court and liere are purely questions of 
fact. The précise issues involved were correctly dettned by tlie trial judge in a 
remarkaWy lucid and comprehensive charge to tlie jury. The requested in- 
struction, so far as it might properly hâve been glven, was fully covered in 
the gênerai charge. The contention that a verdict should hâve been directed 
in favor of the railway company rests priniarily, if not whoUy, upon the 
theory that it was a pbysical and meehanical imposslbility for the accident to 
havç happened and the Injury to hâve been caused in the manner alleged and 
claimed by the défendant in error. , Thlsi theory is falrly controverted by the 
testiniony cl, several locomotive and meehanical engineers and other wltnesses. 
The verdict was amply supportêd and Justlfled by the évidence. An extended 
discussion of the case would serve no ugeful purpose. The judgment Is 
afflrined, with costs. 



SUGAB V. UNITED STATES. (Circuit Court of Appeals, Sixth Circuit. 
Februarï', 12, 1918.) No. 3152. In Errbr to the District Court of the United 
States for the Eastern District of Michlgan ; Arthur J. Tuttle, Judge. Joseph 
B. BeCkenstein, of Détroit, Mlch., for plaintlff in error. John E. Kinnane, U. 
S, Atty., of Détroit, Mich. 

PER àURIAM. t)lsmîssed on motion of défendant In error. See, also, 243 
Fed. 423. 



SUGAR V. UNITED STATES. (Circuit Court of Appeals, Sixth Circuit. 
February 12, 1918.) No. 3153. In Error to the District Court of the United 
States for the Eastern District of Michlgan; Arthur J. Tuttle, Judge. Joseph 
B. Beckenstein, of Détroit, Mich., for plaintlff In error. John E. Kinnane, U. 
S. Atty., of Détroit, Mich. 

PER CURIAM. Dlsmlssed on motion of défendant in error. See, also, 243 
Fed. 42.^. 



TALKINGTON v. UNITED STATES. (Circuit Court of Appeals, Blghth 
Circuit. December 3, I&IT.) No. 4840. In Error to the District Court of the 
United States for the Eastern District of Oklahoma. William Pfelffer, of 
Oklahoma City, OUI., for plaintlff in error. W. P. McGinnis, U. S. Atty., >and 
Archibald Bonds, Sp. Asst- U. S. Atty., both of Muskogee, Okl. 

PER OURIAiM. Writ of error dlsmissed, without costs to either Tp&xty In 
tlils court, on motion of counsel for plaintlff in error, suggesting death of 
plaintlff in error. 



THACilEB V. BOARD OF SUPERVISORS OF POLK COUNTT, lOWA, et 
al. (Circuit Court of Appeals, Eighth Circuit. .Tanuàry 17, 1918.) No. 4928. 
Appeal from the District Court of the United States for the Southern Dis- 
trict of lo.wA. F. H. Drury, of Chicago, 111., for appellant. Wallace B. Lane, 
of Chicago, 111., for appellees. 

PER CURIAM. Appeal disniissed, with costs, on motion of appellees, for 
failure to file printed records and brlef of appellant in tlme. For opinion be- 
low, see 235 Fed. 724. 



THACHER V. CITY OF DFS MOINES, lOWA. (Circuit Court of Appeals. 
Eighth Circuit. December 3, 1917.) No. 4929. Appeal from the District Court 
of the United States for the Southern District of lowa. F. H. Drury, of 
Chicago, 111., for appellant. Orwig & Bair, of Des Moines, lowa, for appellee. 

PBK CURIAM. Appeal dlsmissed, with costs, on motion of appellee, for 
failure to file printed records and brlef of appellant in tlme. 
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tFNITED STATES V. WALLBH et al. (Circuit Court of Appeals, Eighth 
Circuit. November 19, 1917.) No. 4616. Appeal from the District Court of 
the TJnited States for the District of Minnesota. C. C. Daniels, of MlnneapoUs, 
Minn., F. A. Pike, of St. Paul, Mlnn., and Alfred Jaques, of Duluth, Mlnn., 
for the United States. R. J. Powel), of MlnneapoUs, Minn., and Marshall A. 
Spooner, of Bemidjl, Mlnn., for appellees. 

PEK CXJRIAM. Decree afflrmed, without costs to either party in thls 
court, pursuant to mandate of Suprême Court. 



VICK V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
January 14, 1918.) No. 5091. In Error to the District Court of the United 
Staies for the Eastern District of Oklahoma. Gibson & Wheeler, of Oklahoma 
City, 0kl., and P. A. Gavin, ot Muskogee, OUI., for plaintlfC in error. W. P. 
McGinnls, U. S. Atty., and Walter J. Turnbull, Asst. U. S. Atty., both of 
Muskogee, Okl. 

PEK CURIAM. Cause docketed and writ of error dismlssed, without costs 
to either party in thls court, on motion of défendant In error. 



WARREN BROS. CO. V. PACE et al. (Circuit Court of Appeals, Slxth 
Circuit. October 11, 1917.) No. 2979. Appeal from the District Court of the 
United States for the Northern District of Ohio. Westenhaver, Boyd & 
Brooks, of Cleveland, Ohio, and James M. Head, of Boston, Mass., for av- 
pellant. Guthery & Guthery, of Cleveland, Ohio, and Charles K. Offield, 
of Chicago, 111., for appellees. 

PEK CURIAM. Dismlssed pursuant to motion of counsel. For opinion 
below, see 247 Fed. 117. 



WILSON V. QUINN et al. («reuit Court of Appeals, Slxth Circuit. No- 
vember 15, 1917.) No. 3117. Appeal from the District Court of the United 
States for the Eastern District of Michigan ; Arthur J. Tuttle, Judge. Walter 
I'. Murray, of Cincinnati, Ohio, for appellaut. George E. Klrk, of Toledo, 
Ohio, for appellees. 

PER CURIAM. Dismlssed pursuant to stipulation of counsel. 



YEE CHEE SHIM v. WHITE, U. S. Com'r of Immigration at the Port 
of San Francisco, Cal. (Circuit Court of Appeals, Ninth Circuit. March 1, 
1918.) No. ,^44. Appeal from the District Court of the United States for the 
First Division of the Northern District of California. John L. McNab and 
Tîmothy Healy, both of San Francisco, Cal., for appellant. John W. Preston, 
U. S. Atty., and Caspar A. Ornbaura, Asst. U. S. Atty., both of San Francisco, 
Cal., for appellee. 

PER CURIAM. It appearlng that the Suprême Court of the United States 
has passed upon the question Involved in thls case adversely to the govern- 
ment, by consent of counsel, ordered, order appealed from reversed, etc. 
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